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BOOK  THE   THIRD. 

THE  DUTIES  OF  AN  EXECUTOR   WITH  RESPECT   TO   LEGACIES. 

XlAVING  thus  considered  the  office  of  an  executor  in  regard 
to  the  payment  of  debts  according  to  the  order  prescribed  by 
law,  it  now  becomes  necessary  to  treat  of  the  duties  which  next 
demand  his  attention;  ^dz.,  those  which  respect  the  payment  of 
legacies . 

A  legacy  is  defined  to  be  "  some  particular  thing  or  things  Definition  of 
given  or  left,  either  by  a  testator  in  his  testament  wherein  an    ^^^y- 
executor  is  appointed,  to  be  paid  or  performed    by  his  exe- 
cutor, or   by  an  intestate   in  a  codicil    or   last    Will,  wherein 
no  executor  is  appointed,  to    be    paid    or    performed    by  an 
administrator"  (a). 


CHAPTER  THE  FIRST. 

WHO     IS    CAPABLE  OF    BEING    A    LEGATEE:     AND     HEREWITH    OF 
BEQUESTS  TO  CHARITABLE  USES. 

SECTION  I. 

Who  is  capable  of  being  a  Legatee . 

The  subject  of  the  present  Section  has  bi^ii  in  some  degree 
anticipated,  by  the  inquiry  as  to  the  capability  for  the  office  of 
executor.  The  same  rule  applies  in  both  matters,  that  every 
person  is  capable,  excepting  such  as  an-  expressly  forbidden  (6). 

(a)  Godolph.  Pt.  3,  c.  1,  s.  1.  Whei-o  a  testator  directed  that  every 
legatoo  under  his  Will  should  contribute  11.  per  cent,  out  of  his 
legacy  to  Mrs.  W.  and  her  children,  it  wbls  held  that  specific  legatees 
and  annuitants  and  residuary  legat<xjs  wer<>  bound  to  contribute:  Ward 
V.  Grey,  26  Beav.  485. 

(&)  Ante.    p.     152. 

W.E. — VOL.   n.  1 
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Bankrupt. 


Alion. 

SubBoribiiijf 
wituww. 

1  Vict.  c.  26. 


Tho  jiiinciplc  that  a  person  who  is  g-uilty  of  feloniously! 
killin^r  uMother  r-ajinot  take  any  benefit  under  that  other  person's 
Will  is  based  upon  public  policy  a.nd  applies  to  manslaughter 
a«  well  as  murder  (&). 

A  bankrupt  may  be  a  legatee;  but  where  a  legacy  belongs 
to.  or  is  vested  in,  a  bankrupt  at  the  commencement  of  his 
bankruptcy,  or  is  acquired  by,  or  devolves  on,  him  before  his 
discharge,  it  vests  in  the  tinistee  in  his  bankruptcy  and  is 
divisible  amongist  his  creditors  (c) . 

An  alien  may  be  a  legatee  {d) . 

By  stat.  1  Vict.  c.  26,  s.  15  (which,  however,  does  not  extend 
to  any  Will  made  before  January  1st,  1838  (e)),  it  is  enacted, 
"  that  if  any  person  shall  attest  the  execution  of  any  Will  (/) 
to  whom,  or  to  whose  wife  or  husband,  ajiy  beneficial  {g)  devise, 
legacy,  estate,  interest,  gift  {h),  or  appointment,  of  or  affecting 
any  real  or  personal  estate  (other  than  and  exc^^pt  charges  and 
directions  for  the  payment  of  any  debt  or  debts),  shall  be 
thereby  {i)  given  or  made,  such  devise,  legacy,  estate,  interest, 


(h)  Be  Hall,  [1914]  P.  1. 

(c)  Bankruptcy  Act,  1914,  ;?.  38,  replacing  Bankruptcy  Act,  1883, 
.s.  44.  It  must  be  observed,  however,  that  legacies  the  payment  of 
which  is  by  tlie  terms  of  the  gift  made  conditional  upon  the  legatee 
not  being  or  becoming  a  bankrupt  do  not  in  the  event  of  the  legatee's 
bankruptcy   pass    to  the  trustee.     See  post,  p.    1011. 

{d)  See  the  Naturalization  Act,  1870  (33  &  34  Vict.  c.  14),  s.  2. 

{e)  Nor  doe^  it  extend  to  the  Wills  of  soldiers  and  sailors:  Re 
Liviond,  [1915]  2  Oh.  240.  A  legacy  to  a  subscribing  witness  to  a 
Will  of  personalty  before  this  date  is  a  good  legacy:  Brett  v.  Brett, 
3  Add.  210;  Enwnuel  v.  Constable,  3  Euss.  Oh.  0.  436;  Foster  v. 
Banbury,  3  Sim.  40.  Such  a  legacy  would  not  be  good  in  the  ca<e  of  a 
Will  or  codicil  of  real  estate  even  before  the  above  date:  Brett  v.  Brett, 
uhi  supra. 

(/)  The  woi-d  "  Will  "  extends  to  a  codicil,  and  to  an  appointment 
by  Will.    See  sect.  1  of  WLUs  Act. 

(g)  The  interest  must  be  a  beneficial  interest  to  the  witness  to 
render  the  bequest  void.  Therefore,  where  an  attesting  witness  was 
made  universal  legatee  in  trust  for  the  testator's  widow,  it  was  held 
that  the  bequest  was  not  null  and  void  under  the  statute:  In  the  goods 
of  Ryder,  Prerog.  2  Notes  of  Oas.  452;  Gresswell  v.  Oresswell,  L.  E. 
6  Eq.  69. 

(A)  A  solicitor  was  one  of  the  attesting  witnesses  of  a  Will.  The 
Will  declared  that  he  should  be  entitled  to  charge  and  receive  pay- 
ment for  all  professional  business  to  be  done  by  him  under  the  WiU, 
in  the  same  manner  as  he  might  have  don©  had  he  not  been  the  executor. 
It  was  held  that  he  was  prohibited  by  this  section  from  receiving  that 
which  was  not  a  debt  enforceable  at  law,  but  a  beneficial  ffift  which, 
could  only  be  claimed  by  virtue  of  the  direction  in  the  Will:  Re  Barber, 
31  0.  D.  665;  Re  Pooley,  40  0.  D.  1. 

(0  le.,  by  the  same  instrument  which  is  attested.  Therefore  a 
bequest  of  a  legacy  by  a  Will  is  not  void  because  the  legatee  attests  a 
oodicil  which  gives  him  nothing;   nor  does  a  residuary  legatee  of  a 
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gift  or  appointment  shall,  so  far  only  as  concerns  such  person 
attesting  the  execution  of  such  Will,  or  the  wife  or  husband  of 
such  person,  or  any  person  claiming  under  such  person  or  wife 
•or  husband  {k),  be  utterly  null  and  void,  and  such  person  so 
attesting  shall  be  admitted  as  a  witness  to  prove  the  execution 
of  such  Will,  or  to  prove  the  validity  or  invalidity  thereof, 
notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment  mentioned  in  such  Will." 

This  clause  follows  almost  verbatim  the  language  of  the 
stat.  25  Geo.  II.  c.  6,  except  that  the  stat.  of  Geo.  II.  did  not 
-contain  the  words  "  or  to  whose  wife  or  husband  "  in  the  earlier 
part,  or  the  words  "or  to  prove  the  validity  or  invaliditji 
thereof,"  tow^ards  the  close  of  the  section.  Consequently  the 
case  of  Doe  v.  Mills  (I),  which  was  decided  upon  the  earlier 
statute,  appears  to  be  an  authority  applicable  to  the  construction 
of  the  statute  of  Victoria.  It  was  there  held  by  Lord  Denman 
and  Bolland,  B.,  as  judges  of  the  Court  of  Common  Pleas  at 
Lancaster,  that  the  statute  of  Geo.  II.  makes  void  a  devise  to 

share  of  a  i-esidue  lose  it  by  attesting  a  codicil  which,,  hy  revoking 
legacies,  increases  the  residuary  share:  Ourney  v.  Gurncy,  3  Drewr. 
20S;  Tempest  v.  Tempest,  2  Kay  &  J.  635;  Re  Marcus  (1887j,  57  L.  T. 
599;  Re  Trotter,  [1S99]  1  Oh.  764.  A  testatrix  by  her  Will  gave  a  share 
of  her  residuary  real  and  personal  estate  to  the  husband  of  one  of  the 
attesting  witnesses  of  the  Will.  By  a  codicil  which  was  attested  by 
other  witnesses,  the  testatrix,  after  a  direction  to  her  executors  to  allow 
an  extended  time  for  payment  of  a  debt  due  to  her  from  one  of  tlie 
legatees,  confirmed  her  Will  in  other  respects.  It  was  licld  that  the 
■duly  attested  codicil  had  the  effect  of  republishing  and  incorporating  the 
■Will  so  as  to  render  the  gift  to  the  husband  valid  notwithstanding  the 
attestation  of  the  Will  by  his  wife:  Anderson  v.  Anderson,  L.  E.  13 
Eq.  381.  See  also  Re  Trotter,  ubi  supra,  and  cf.  Re  Elcom,  [1894] 
1  Ch.  303. 

{h)  A  tastat^or  left  by  Will  all  his  real  and  personal  estat?  to  his  wife 
for  life,  and  after  her  death  to  be  equally  divided  between  such  of  his 
children  as  should  bo  living  at  her  deatli,  and  in  the  event  of  any  of 
his  daughters  being  marriixi  at  his  wife's  decease  such,  proportion  as 
they  might  be  entitled  to  should  be  left  to  them  and  their  children 
exclusively,  and  should  in  no  way  bo  controlled  by  their  husbands.  At 
the  death  of  the  testator's  widow  one  of  his  daughters  was  living  who 
had  several  children.  Her  husband  had  been  one  of  the  attesting  wit- 
nesses of  the  Will.  Hold  that  the  gift  to  the  daughter  was  void  under 
this  section,  but  that  her  children  were  not  to  be  disappointed  by  her 
disability,  but  took  an  immediate  interest  in  her  share  as  tenants  in 
common:  Re  Clark,  31  0.  D.  72;  cf.  Jull  v.  Jacobs,  3  C.  D.  703;  Re 
To^v-nsend's  Estnte,  34  0.  D.  357;  but  see  ApUn  v.  Stone,  infra. 
Sect.  15  of  the  Wills  Act,  thougli  avoiding  {inter  alia)  a  dcvi.^e  to  the 
wife  of  an  attesting  witness,  quoad  her  interest,  does  not  strike  the 
devise  out  of  the  Will.  The  Will  must  therefore  be  construed  before 
sect.  15  is  applied:  Re  Totvnsend's  Estate,  ubi  supra;  Aplin  v.  Stone, 
119041  1  Ch.  543. 

(I)  1  Mood.  &  Rob.  2«8. 

1   (2) 
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ail  atlcsliiig  witness,  ullliouf,^li  there  be  three  other  attesting 
witnesses  to  the  Will. 

And  accord  in  j?ly  it  was  afterwards  held,  bj  Wood,  V.-O.,  in 
W'Kjaii  V.  Howhtiid{m),  in  the  eonstruction  of  the  statute  of 
Victoria,  that  where  the  execution  was  attested  by  two  marks- 
in(Mi,  and  isi<,nicd  also  by  two  other  persons  as  witnesses,  the 
signatures  of  the  latter  must  be  deemed  to  have  been  affixed 
likewisi;  in  attestation  of  the  Will,  and  not  as  merely  verifying 
the  attestation  of  the  marksmen;  and  therefore  that  a  legacy  to 
the  wife  of  one  of  them  failed  {n) . 

It  may  be  obsen-ed,  that  although  a  man  could  not  before- 
thc  Married  Women's  Property  Act  make  a  grant  to  his  wife, 
nor  enter  into  a  covenant  with  her  (for  such  grant  would  have 
been  to  suppose  her  separate  existence,  and  to  covenant  with  her 
would  have  been  to  covenant  with  himself),  yet  he  might 
bequeath  anything  to  her  by  Will;  since  that  could  not  take 
effect  till  after  the  coverture  was  determined  by  death  (o) . 
Effect  of  rpj^p  marriae-e,  after  attestation  of  a  Will,  of  a  devisee  to  one 

marnagre  of  a  ..  ttj«i 

devisee  to  one  of  the  attesting  witnesses  does  not  affect  the  validity  of  the 

of  iittesting'         1       ■       /    \ 
witnesses.  devise(/>). 


Wife  of 
testator. 


Bequests  to 

superstititms 

uses. 


SECTION  II. 
Bequests  to  Superstitious  wid  Oharitahle  Uses. 

All  bequests  to  superstitiov^s  uses  are  illegal  and  void;  but 
bequests  to  charitable  uses  are  not  only  legal  and  valid,  but  are, 
in  some  measure,  favoured  in  our  law,  provided  formerly  that 
the}-  were  of  personal  property,  in  no  way  connected  with  land. 

With  respect  to  what  shall  be  regarded  as  superstitious  uses, 
the  effect  of  the  statute  1  Edw^  VI.  c.  14  (although  it  relates 
only  to  superstitious  uses  of  a  particular  description,  existing  at 


(?«)  11  Hare,  157. 

(h)  But  it  has  been  decided  that  where  a  Will  has  been  executed  ii^ 
the  presence  of  two  witnesses,  and  in  addition  to  their  signatures  the" 
signature  of  a  third  person  who  is  also  legatee  appears  at  the  foot  of 
the  Will,  the  Court  will  receive  evidence  to  explain  why  such  sig- 
nature was  written,  and  if  it  be  satisfied  that  it  was  not  written  with 
the  intention  of  attesting  the  signature  of  the  deceased,  it  will  order 
It  to  bo  omitted  from  the  probate.  In  which  case  the  validity  of  the 
legacy  would  not  be  affected:  In  the  goods  of  Shwman,  L.  E.  1  P.  &  D. 
661;    Jiandficid  v.   Bandfield,  8  H.  L.   0.  225,  228,  note  (c). 

(o)  1  Black.  Comm.  442;   Co.  Lit.   112. 

(p)  Thorpe  V.  Bestmch:  6  Q.  B.  D.   311. 
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the  time  it  passed)  (g),  has  been  taken  to  be,  that  if  any  real  oi- 
jDersonal  property  whatever  shall  have  been,  or  shall  be,  given, 
assigned,  limited,  or  appointed  to  have  continuance,  for  ever,  or 
for  a  time  only,  towai'ds  or  for  the  finding  or  maintenance  of  a 
stipendiary  priest,  or  for  the  maintenance  of  an  anniversary  or 
obit,  or  of  any  light  or  lampi  in  any  church  or  chapel,  or  other 
like  intent,  these  and  such  like  gifts  and  dispositions  as  these, 
are  to  bo  accounted  within  the  superstitious  uses  intended  to  be 
suppressed  by  the  Act  (r) . 

Other  bequests  to  superstitious  uses,  not  mentioned  by  the 
Act,  are  deemed  void  by  the  general  policy  of  the  law:  As  a 
devise  for  the  good  of  the  soul  of  the  devisor  (s) . 

So,  before  the  passing  of  the  statute  of  2  &  3  Wm.  IV.  c.  115, 
it  was  held  that  a  bequest  for  the  education  of  persons  in  the 
Eoman  Catholic  faith  was  invalid  ',tj .  But  that  statute  appears 
to  put  persons  professing  the  Roman  Catholic  religion  upon  the 
^me  footing  with  respect  to  their  schools,  places  for  religious 
worship),  education  and  charitable  purposes,  as  Protestant  Dis- 
senters: And,  therefore,  since  the  passing  of  the  Act  (which  has 
been  held  to  be  retrospective),  a  legacy  given  to  trustees  to 
appropriate  the  money  in  such  way  as  they  may  judge  best 
calculated  to  promote  the  knowledge  of    the    Roman  Catholic 


(5)  See  Cavy  v.  Abbot,  7  Ves.  495,  and  Doe  v.  Hawthorn,  2  B.  «& 
A.  103. 

(;■)  West  V.  Shuttleworth,  2  M.  &  K.  6S4.  So  it  was  lield  by  Loi-d 
Langdale,  in  Att.-Oen.  v.  The  Fishmongers'  Compcmy,  2  Beav.  151, 
that  establishments  or  foundations  for  securing  prayers  for  the  souls 
of  the  dead  are  to  be  deemed  .superstitious,  and  within  the  statute  of 
liklw.  VI.  And  this  decision  was  affirmed  by  Lord  Uottenham,  o  M. 
&  Or.  11.     See  also  Heath  v.  Chapman,  2  Drewr.  42'6. 

(«)  11.  V.  Lady  Portington,  1  Salk.  162.  However,  in  Thornton  v. 
Howe,  31  Beav.  14,  Lord  liomilly  held  that  a  trust  lor  the  promulgation 
of  the  d(M)trines  of  Joanna  Southcobe  could  be  supported  as  a  chari- 
table gift  as  intended  for  the  benefit  of  the  public.  Compai-e  Doc  v. 
Hawthorn,  2  B.  &  Aid.  103.  formerly  a  bequest  of  a  fund  to  bo 
applied  for  a  Josuba,  or  assembly  for  reading  the  J(>wish  law  and  in- 
structing the  people  in  the  Jewish  religion,  was  held  invalid:  Da 
Costa  V.  De  Pas,  Ambl.  228;  Pickering  v.  Stamford,  2  Ves.  272,  274, 
276;  Moggridgc  v.  Thackwell,  7  Ves.  36,  76.  But  in  Straus  v.  Gold- 
smid,  8  Sim.  614,  it  was  hold  by  Sir  L.  Shadwell,  V.-O.,  that  a  bequest 
to  make  persons  pi-ofossing  the  Jewish  religion  observe  its  rites  is 
good.  And  now  Jewish  charities  by  stat.  9  &  10  Vict.  c.  59  (which 
is  retrospective)  are  placed  on  the  same  footing  as  those  of  Diss;mters: 
Re  Michel's  Trusts,  28  Beav.  39.  A  bequest  for  tJie  propagation  of 
views  inconsistent  with  Christianity  is  not  necessarily  invulid:  Be 
Bowman,  [1917]   A.  0.  406. 

(0  Gary  v.  Abbot,  7  Ves.  490. 
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Distinction 
between 
superstitious 
uses  within 
Stat.  1  Edw. 
VI.  and  those 
void  irre- 
spective of  it. 


Christian  religion  auioiig  the  poor  and  ignorant  inhabitants  of  a 
particular  district  was  held  to  be  valid  {u) . 

In  Ireland  it  iias  been  held  that  bequests  to  monastic  orders 
are  void  as  contraveninf^  10  Geo.  IV.  c.  7  (r).  But  in  Eng- 
land a  bequest  to  Franciscan  Friars  has  been  held  to  be  valid 
as  being  an  absolute  immediate  gift  to  the  individual  friars 
of  the  society  at  the  testator's  death  (w). 

Bequests  for  offering  masses  for  the  souls  of  the  deaxl  are 
now  declared  to  be  valid  in  England  {x).  But  in  Ireland  such 
bequests  have  long  been  held  not  tQ  be  illegal,  whether  the 
masses  are  to  be  celebrated  in  public  or  not  («/),  though  it  seems 
that  if  the  masses  are  to  be  celebrated  hy  members  of  a  monastic 
order  the  gift  would  be  void  {zj . 

With  respect  to  bequests  relating  to  Protestant  Dissenters, 
the  Court  will  administer  a  fund  given  to  maintain  a  society  of 
Protestant  Dissenters  promoting  no  doctrine  contrary  to  law, 
although  such  as  may  be  at  variance  with  the  doctrine  of  the 
Established  Church  («;.  So  in  The  Attorney -General  v.  Hick- 
nvan  (6),  a  legacy  was  established,  which  was  given  for  encour- 
aging such  non-conforming  preachers  as  preach  God's  word  in 
places  where  the  people  are  not  able  to  allow  them  a  sufficient 
and  suitable  maintenance,  and  for  encouraging  the  bringing  up 
some  to  the  work  of  the  ministry-  who  are  designed  to  labour  in 
God's  vineyard  among  the  Dissenters,  leaving  the  particular 
mode  to  the  trustees  (c) . 

There  is  a  distinction,  \ni\\  respect  to  the  application  of  the 
fund  bequeathed,  between  bequests  made  in  favour  of  uses  com- 
prised within  the  statute  1  Edw.  VI.  and  bequests  of  the  nature 
above  'mentioned,  which  are  merely  void  as  bequests  to  super- 
stitious uses.    That  statute  provides  that  the  bec|uests  made  void 

(«)  West  V.  Shuttleworth,  2  M.  &  K.  684.  See  further  as  to  Eomaa 
Catholic  charities,  stat.  23  &  24  Vict.  c.  134. 

(v)  Sims  V.  Qwmlan,  17  Ir.  Oh.  43;  Cussen  v.  Hynes,  [1906]  1  Ir. 
539;  Ellard  v.  Phelan,  [1914]  1  Ir.  76. 

{w)  Be  Smith,  Johnson  v.   Bright-Smith,   [1914]   1   Ch.  937, 

(x)  Boto-ne   v.    Keane,   [1919]   A.    0.    815. 

(y)   O'Hanlon   v.  Logue,  [1906]  1   Ir.   247. 

(z)  Burhe  v.  Power,  [1905]  1  Ir.   119. 

(a)  Att.-Gen.  v.  Pearson,  3  Meriv.  353,  by  Liord  Eldon;  cited  by 
Lord  Cottenham,  West  v.  Shuttleworth,  2  M.  &  K.  684,  696. 

(6)  2  Eq.  Cas.  Abr.  193. 

(c)  Soe  furtlier  on  the  subject  of  bequests  relating  to  Dissenters,. 
Shore  v.  Wilson,  9  CI.  &  F.  355;  Att.-Gen.  v.  Wilson,  16  Sim.  210; 
Shrewsbury  v.  Hornby,  5  Hare,  406;  Att.-Gen.  v.  Lavjes,  8  Hare, 
32;  Be  Barnett,  29  L.  J.  Ch.  '871;  Be  Hutchinson.  [1914]  1  Ir.  E. 
271. 
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by  it  shall  vest  in  the  Grown  beneficially;  {d) :  But  where  the 
bequest,  although  not  within  the  statute,  is  merely  void,  aa 
being"  to  superstitious  uses,  the  King  shall  not  take  it  benefi- 
cially: yet  if  it  be  of  a  chwitabh  nature,  it  shall  not  be  so  far 
void,  as  that  it  shall  result  to  the  heir  or  next  of  kin  of  the 
testator;  but  the  King,  by  sigii  'manual Idirected  to  the  Attoroiey- 
General,  may  order  to  what  charitable  puipose  it  shall  be  dis- 
posed (e) :  Where,  however,  there  is  nothing  of  charity  in  the 
object  of  a  legacy,  which,  not  being  within  the  ter*ms  of  the 
statute  of  Edw.  VI.,  fails  imerely  on  account  of  its  illegality  (as 
in  the  instance  put  above  of  money  to  be  paid  to  Roman 
Catholic  priests,  in  order  that  the  testator's  soul  may  have  the 
benefit  of  their  prayers  and  masses) ,  the  next  of  kin  or  residuary 
legatees,  as  the  case  may  be,  aix>  entitled  to  the  benefit  of  the 
failure  (/) . 

With  respect  to  bequests  to  charitable  uses,  testamentary  dis-  Bequests  to 
positions  to  charitable  or  public  purposes  of  money  or  other  user^ere 
personal  estate,  not  connected  with  real  property,  are  valid,  death  of  tea- 
But  with  regard  to  bequests  of  land,  or  affecting  land,  in  cases  before 
where  the  testator  died  on  or  befoi-e  5th  August,  1891  (g),  the  ^gf^*  ^' 
Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42),  gj  ^  52  Vict, 
which  amends  and  consolidates  the  former  law   (chiefly  con-  c.  42  (Mort- 
tained  in  the  Act  9  Geo.  II.  c.  36),  enacts,  Part  II.  (h),  s.  4,  charitable 
sub-s.  (1):  "Subject  to  the  savings  and  exceptions  contained  Uses  Act), 
ill  this  Act,  every  assurance  of  lanxi  (^)  to  or  for  the  benefit  of 

(rf)  Where  the  gift  is  for  tlie  benefit  of  the  poor,  but  connected  indi- 
vlsihly  with  suporsliiious  uses,  made  void  by  the  Act,  the  whole  goes  to 
the  Crown:  Att.-Oen.  v.  Fishmongers'  Co.,  5  M.  &  Or.  15,  16. 

(e)  B.  V.  Lady  Porti-ngton,  1  Salk.  162;  Da  Casta  v.  De  Pas,  Ambl. 
228,  and  see  post,  pp.  837,  838.  But  the  testator  may  prevent  the 
application  of  this  rule  by  a  proviso  in  his  Will  that  if  the  trusts  should 
be  held  void,  the  trustees  should  stand  posst^ssed  in  trust  for  his 
executors  or  administrators:  De  Themmines  v.  De  Bonnevcd,  5  Buss. 
288. 

(/)  West  V.  Shuttleworth,  2  M.  &  K.  6S4;  Heath  v.  Chapman,  2 
Drewr.  417. 

(gr)  As  to  Wills  of  testators  dying  after  this  date,  see  54  &  55  Vict. 
0.  73,   vost,  p.  827. 

(h";  Part  1.  of  tlio  Act  provides  by  .^ect.  1  for  the  forfeiture  to  His 
Majesty  of  land  assured  to  or  for  the  benefit  of,  or  ai'quired  by  or 
on  Ixihalt  of,  any  corporation  in  mortmain,  otherwise  tliau  under  the 
authority  of  a  iicenco  from  His  Majasty  or  of  a  statute.  Sect.  2 
gives  power  to  Ills  Majesty  to  ^rant  licences  in  mortmain. 

(i)  "'Land"  in  sect.  10  of  this  Act  was  defined  as  including  Ume- 
ments  and  hereditaments  corporeal  and  incorporeal  ol  what.socver 
tenure,  and  any  estate*  and  interest  in  land.  But  by  sect.  3  of  the  Act 
of  1891  (54  &  55  Vict.  c.  73)  (hat  definition  was  repealed,  and  now 
in  both  Acts  "  land  *  includes  '*  tenements  and  hereditaments  corporeal 
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any  chaxitable  uses,  and  every  assurance  of  personal  estate  to  be 
laid  out  in  the  purchase  of  land  to  or  for  the  benefit  of  any 
charitable  uses,  shall  be  mlade  in  accordance  with  the  require- 
ments of  this  Act,  and,  unless-  so  made,  shall  be  void  {k). 
(2)  The  assurance  must  be  made  to  take  effect  in  possession 
for  the  charitable  uses  to  or  for  the  benefit  of  which  it  is  made 
immediately  from  the  making-  thereof.  (3)  The  assuranoe  must, 
except  as  provided  by  this  section,  be  without  any  power  of 
revocation,  reservation,  condition,  or  provision  for  the  benefit 
of  the  assuror,  or  of  any  person  claiming*  under  him."  Sub- 
sect.  (4)  permits  (provided  that  the  assurance  reserves  the  same 
benefits  to  persons  claiming  under  the  assuror  as  to  the  assuror 
himself)  (i.)  the  gi-ant  or  reservation  of  a  peppercorn  or  other 
nominal  rent;  (ii.)  the  grant  or  reservation  of  mines  or 
minerals;  (iii.)  the  giunt  or  reservation  of  any  easement;i 
(iv.)  covenants  or  provisions  as  to  the  erection,  repair,  position, 
or  description  of  buildings,  the  formation  or  repair  of  streets 
or  roads,  drainage  or  nuisances,  and  covenants  or  provisions  of 
the  like  nature  for  the  use  and  enjoymietnt  as  well  of  the  land 
assured  as  of  any  other  adjacent  or  neighbouring  land;  (v.)  a 
right  of  entry  on  non-payment  of  such  rent  or  on  breach  of 
any  such  covenant  or  provision;  and  (vi.)  any  stipulations  of 
the  like  nature  for  the  benefit  of  the  assuror  or  any  person 
claiming  under  him .  After  a  pro\dsion  as  to  the  consideration 
whei-e  the  assuranoe  is  made  in  good  faith  on  a  sale,  sub- 
sect.  (6)  continues:  "  If  the  assurance  is  of  land,  not  being  land 
of  copyhold  or  customary  tenure,  or  is  of  personal  estate,  not 
being  ^tock  in  the  public  funds,  it  must  be  made  by  deed 
executed  in  the  presence  of  at  least  tWo  witnesses."  By  sub- 
sect.  (7  ■  "  If  the  assuranoe  is  of  land,  or  of  personal  estate, 
not  being  stock  in  the  pubHo  funds,  then,  unless  it  is  made  in 
good  faith  for  full  and  valuable  consideration,  it  must  be  made 
at  least  twelve  months  before  the  death  of  the  assuror,  including 

or  incorporeal  of  any  tenure,  but  not  money  secured  on  land  or  other 
personal  estate  ai'ising  from  or  connected  with  land."  This  exception 
has  been  held  to  cover  the  cas?  of  land  devised  on  trust  for  sale:  Re 
Wilkinson,  [1902]  1  Oh.  841;  Re  Sidebottom,  [19021  2  Oh.  389.  Of. 
Re  Ryland,  [19031  1  Ch.  467.  Metropolitan  Consolidated  3^  per  cent. 
Stock  was  held  by  Kekewich,  J.,  to  confer  on  the  holders  an  interest 
in  land  within  the  meaning  of  the  repealed  section  of  the  Act  of  1888: 
Re  Crossley,  [18971  1  Oh.  928. 

(A;)  This  section,  so  far  as  it  applies  to  Wills,  is  inconsistent  with 
4ind  repealed  by  sect,  o  of  the  Act  of  1891,  but  remains  in  force  so  far 
as  it  is  applicable  to  deeds.  The  devise  of  a  reversionary  interest  in 
real  estate  to  a  charity  is  now  valid:  Re  Hume,  [1895]  1  Oh.  422. 
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in.  those  twelve  months  the  days  of  the  making  of  the  assurance 
and  of  the  death."  If  the  assm^ance  is  of  stock  in  the  public 
fnndfc  there  is  a  like  provision  for  its  transfer  six  months  before 
the  death,  and  by  sub-sect.  (9)  "  If  the  assurance  is  of  land,  or 
of  personal  estate  other  than  stock  in  the  public  funds,  it  must, 
.within  six  months  after  the  execution  thereof,  be  enrolled  in  the 
Central  Office  of  the  Supreme  Court  of  Judicature,  unless  in  the 
case  of  an  assurance  of  land  to  or  for  the  benefit  of  charitable 
UKes.  those  uses  are  declared  by  a  separate  instrument,  in  which 
-case  that  separate  instrument  must  be  so  enrolled  within  six 
itiOi.ths  after  the  maJiing  of  the  assurance  of  the  land"  {l). 

Part  III.  sect.  6  of  the  Act  exempts  from  its  provisions,  sub- 
ject to  certain  limitations  (m),  assurances  of  land  and  assurances 
by  will  of  personal  estate  to  be  applied  in  or  towards  the  jDur- 
chase  of  land  for  the  pui-poses  only  of  a  public  park,  a  school- 
house  for  an  elementary  school,  or  a  public  museum  {n):  "  Pro- 
vided that  a  Will  containing  such  an  assurance,  and  a  deed 
containing-  such  an  assurance  and  made  otherwise  than  in  good 
faith  for  full  and  Valuable  consideration  (o),  must  be  executed 
not  less  than  twelve  months  before  the  death  of  the  assuror,  or 
be  ja  reproduction  in  substance  of  a  devise  made  in  a  previous 
Will  in  force  at  the  time  of  such  reproduction,  and  which  was 
executed  not  less  than  twelve  months  before  the  death  of  the 
assuror,  ,and  must  be  enrolled  in  the  books  of  the  Charity  Com- 
missionei's  within  six  months  after  the  death  of  the  testator,  or 
in  case  of  a  deed  the  execution  of  the  deed"  {p).  Part  II.  of 
the  Act  (g)  is  not  to  apply  in  the  case  of  assumnces  for  the 
Universities  of  Oxford,  Cambridge,  London,  Durham,  and  the 
Victoria  University,  or  their  colleges,  or  to  the  Colleges  of  Eton, 
Winchester,  and  Westminster,  for  the  better  support  and  main- 
tenance of  the  scholars  on  the  foundation  of  such  last-mentioned 
college;-',  or  to  Keble  College  (sect.  7)  (r).     The  Act  docs  not 

{I)  Sect.  5  gives  power  to  remedy  omissions  to  enrol  witliin  the 
rcKjuisitc  time,  and  by  sect.  10  "  assurance  "  is  stated  to  include  "  a 
giit,  convoyiuico,  appointment,  lease,  transfer,  settlement,  mortgage, 
charge,  incumbrance,  devise,  bequest,  and  every  other  assui'ance  by 
deed.  Will,  or  other  in.strument;  <ind  'assure'  and  "assuror'  have 
meanings  corresponding  with  '  assurance,'  and  '  Will  '  includes  codicil." 

(to)  In  a  Will  not  (exceeding  twenty  aci"os  for  a  park,  two  acres  for 
a  public  museum,  and  one  acre  lor  a  schoolhouse. 

(n)  For  definitions  of  these  terms,  sej  ,soct.   6,  sub-sect.  4. 

(o)  Defined  .sect.  10  (iv.). 

(p)  And  see  55  Vict.  c.  11. 

{q)  Sects.  4  and  5. 

(r)  Thctfe  exemptions  arc  not  aff.^cted  by  the  Act  of  1891.  See 
^cct.   10,   post,  p.  829. 
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extend  to  .Scotland  or  Ireland,  nor  does  it  affect  the  operation  or 

validity  of  any  charter,  licence,  or  custom  in  force  at  the  passing 

of  tho  Act  (13th  August,  1888)  enabling!  land  to  be  assuied 

or  held  in  mortmain  (sects.  11  and  12).     The  Act  53  &  54 

Laud  for  Vict.  c.  16,  providcs  that  Parts  I.  and  II.  of  the  Mortmain  and 

dwelihf^r  ^^   Charitable  Uses  Act,  1888,  shall  not  apply  to  assurances  of  land 

excepted  from  q^  personal  estate  to  be  laid  out;  in  land  for  the  purpose  of 

51  oc  o2  Vict,  J. '      X 

c.  42.  pioviding  dwellings  for  the  working  classes  in  any  populous 

place  (s) . 

To  what  sort  Under  the  repealed  Mortmain  Act  (9  Geo.  II.  c.  36),  as 
th J*  Mortmain  iii^^er  the  Act  of  1888,  there  waa  no  restriction  upon  any  one 
Acts  apply.  from  leaving  a  sum  of  money,  or  any  other  estate  purely  per- 
sonal, to  charitable  uses  {t),  yet,  not  only  devises  of  land,  copy- 
hold (m)  as  well  ias  freehold,  and  bequests  of  imoney  to  be  invested 
in  land,  were  held  void,  but  also  such  bequests  as  in  any  manner 
affect  or  relate  to  interests  in  real  property.  Thus,  bequests  to 
charities  of  money  charged  on  real  estate  {x),  or  of  money  to 
arise  from  the  sale  of  real  estate  («/),  even  though  such  real 
estate  is  partnership  property  {z),  or  the  proceeds  of  growing 


(s)  The  quantity  of  land  that  may  be  assured  by  Will  must  not 
exceed  five  aci-es,  and  the  Will  must  be  enrolled  within  six  months 
after  probate.  "Populous  place"  is  defined,  sect.  1.  And  see  also 
55  &  56  Vict.  c.  29,  s.  10,  for  a  further  exemption  for  land  required 
for  Technical  and  Industrial  Institutions.  The  exceptions,  general 
and  special,  from  the  provisions  of  the  Mortmain  Act  are  collected  in 
Chi-on.  Index  to  the  Statutes,  ISth  edit.  pp.  813—815. 

{t)  By  Lord  Hardwicke,  in  Soreshy  v.  Hollins,  Highm.  174;  9  Mod. 
221,  in  which  case  his  Lordship  afterwards  observed:  "As  it  is  often 
said  in  old  books,  that  '  I  was  by  at  the  making  of  the  Act  of  Parli^a- 
ment,  and  the  meaning  and  intention  of  it  was  then  said  to  be  this 
or  that,'  so  I  was  by  at  the  making  of  this  statute,  and  it  was  at  that 
very  time  said  by  the  legislators,  that  it  would  not  hinder  any  chari- 
table disposition  of  a  personal  estate.''  "There  is  no  prohibition  of 
any  amount  of  testamentary  charity  confined  to  pure  personal  pro- 
perty": ■per  James,  L.  .J,  in  Attree  v.  Eawe,  9  0.  D.  337,  345. 

(m)  Arnold  v.  Chapman,  1  Ves.  Sen.  108;  Doe  v.  Waterton.  3  B.  & 
A.  149. 

{x)  Arnold  v.  Chapman,  1  Ves.  Sen.  108.  See  Att.-Oen.  v.  Barley, 
5  Madd.  321;  Brooh  v.  Badley,  L.  E.  4  Eq.  106;  3  Ch.  672. 

(?/)  AU.-Gen.  v.  Weymouth,  Ambl.  20;  Waite  v.  Wehh,  Madd.  & 
G-eld.  71.  So  a  legacy  payable  out  of  personalty,  and  of  the  proceeds 
of  the  sale  of  real  estate,  cannot,  whilst  it  remains  unpaid,  be  be- 
queathed by  the  legatee  for  charitable  purposes.  Nor  can  there  be 
any  apportionment,  so  as  to  make  that  part  of  the  legacy  which  would 
be  paid  out  of  personalty  available  for  the  charitable  bequest:  Bi-ook 
V.  Badley,  L.  1{.  3  Oh.  672;  Ashworth  v.  Munn,  15  0.  D.  363;  Re 
Watts,  27  C.  D.  318;  29  0.  D.  947;  Re  Dawson.  [19151  1  Ch.  626, 
overruling  Re  Hill's  Trusts,  16  C.  D.  173. 

(2)  Ashworth  v.  Munn,  15  C.  D.  363. 
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crops  (o),  bequests  of  terms  for  years  (iZ?),  or  of  money  due  on 
mortg:age  (c),  or  of  money  secured  on  turnpike  tolls  (<^),  or  of 
money  secured  upon  the  poor  or  county  rates  (e),  or  by  assign- 
ment of  the  rates  under  a  Local  Paving  and  Lighting  Act  (/), 
or  a  grant  by  the  Cl"o\Vn  of  the  riglht  to  lay;  chains  in  part  of  the 
river  "Thames  to  moor  ships  (pi),  or  of  a  judg'ment  due  to  a 
testator,  which,  in  his  lifetime,  has  been  reported,  in  a  creditor's 
suit,  to  be  au  incumbrance  aft'octing  the  real  estate  of  the 
debtor  (7^),  are  void.  So,  where  a,  testator,  who  has  given  his 
personal  estate  to  charitable  uses,  contracts  to  sell  real  estate, 
but  the  sale  is  not  completed  in  his  lifetime,  his  lien  upon  the 
estate  for  the  amount  of  the  pur cliase -money  is  an  interest  in 
land,  and  the  ])urchase-money  will  not  pass  by  his  Will  to  the 
charity  (i) .     Nor  will  the  mij^aid  premium  payable  for  the  lease 

(a)  Symonds  v.  Marine  Society,  2  Giff.   325. 

(&)  Att.-Oen.  V.  Graves,  Ambl.  155;  Att.-Gen.  v.  Tomhina,  Ambl. 
216;  Johnston  v.  Swann,  3  Madd.  457.  But  fixtui-es  in  a  house  will 
pass  by  a  bequest  to  a  charity:  Ihid.  The  cas3  of  Johnston  v.  Swann, 
however,  if  and  so  far  as  conflicting  witli  Lewis  v.  Allenhy,  L.  11.  10 
Eq.  668,  was  treated  by  the  Court  of  xlppeal  as  overruled  in  Re  Piercy, 
[1898]  1   Ch.    565;    post,  p.   826,  n.    {k). 

(c)  Att.-Gen.  v.  Meyrick,  2  Ves.  Sen.  44;  Att.-Gen.  v.  Caldwell, 
Ambl.  635;  White  v.  Evans,  4  Ves.  21;  Johnston  v.  Sivann,  3  Madd. 
457  (as  to  which  case  see  note  (6),  supra);  Alexander  v.  Brame,  30 
Beav.  153;  Ee  Watts,  29  C.  D.  947,  in  which  case  it  was  held  that  a 
sum  secured  by  a  mortgage  of  an  interest  under  a  settlement,  the 
funds  the  subject  of  which  are  invested  on  mortgage  of  land,  confers 
an  interest  in  land. 

(c/.)  Knapp  V.  Williams,  4  Ves.  30,  note.  So  as  to  Harbour  Tolls: 
Ion  V.  Ashton,  2-8  Beav.  379.  These  cases,  however,  were  questioned  in 
the  case  of  Re  Christmas,  33  C.  D.  332.  But  in  Re  David,  43  Ch.D. 
27,  bonds  of  the  Swansea  Harbour  Trustees  issued  under  the  powers 
of  their  Special  Act,  and  which  included  among  other  things  toll- 
levied  upon  persons,  cattle,  and  carriages  passing  over  certain  bridges 
belonging  to  the  trustees,  were  held  to  be  within  the  statute,  on  the 
ground  that  the  tolls,  being  paid  for  passing  over  the  land  of  the 
trustees,  were  an  interest  in  land. 

(e)  Finch  v.  Squire,  10  Ves.  41;  Ashton  v.  Lord  Langdale,  4  De  G. 
&  Sm.  402;  Thornton  v.  Kempson,  Kay,  592.  But  the  authority  of 
these  cases  has  been  much  shaken  since  the  decision  in  Attree  v.  Hawe, 
9  0.  D.  337,  which  Malins,  V.-C,  in  Jervis  v.  Lawrence,  22  C.  D.  202, 
regarded  as  overruling  them.  In  the  last-mentioned  case  the  Vice- 
ChanccUor  decided  that  an  a^sigimient  by  way  of  mortgage  of  a  pro- 
portion of  rates  arising  under  an  Impi'ovement  Act  to  secure  the 
repaymenl  of  a  sum  advanced  by  the  assignee  did  not  create  an  interest 
in  the  land  within  the  Act.  And  see  Re  Harris,  15  C.  D.  561;  Re 
Thompson,  45  C.  D.  161;  Re  Parker,  [18911  1  Oh.  682;  Re  Pickard, 
[18941  3  Ch.  704. 

(/)  Thornton  v.  Kcvtpsan,  Kay,  592.  But  as  to  the  authority  of 
this  case,  sec  ante,  note  {e). 

(cj)  Negus  v.  Coulter,  Ambl.   367. 
(h)  Collinson  v.  Pater,  2  Euss.  &  M.  314. 

(0  Harrison  v.  Harrison,  1  Russ.  &  M.  71.  But  tlie  arrears  of  rent 
duo  to  him  at  his  decease  will  pass:  Edwards  v.  Hall.  11  Hare,  6. 
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of  a  liouiic  which  is  \\\  the  nature  of  purchase -money  and  for 
To -what  Bort  -which  there  is  a  lien  upon  the  land  (fc).  But  policies  of  assur- 
♦ht^Mortmain  ance,  by  which  the  directors  engage  to  "  pay  out  of  the  funds," 
ActHdo«(/^  or  "that  the  funds  shall  be  liable,"  or  that  "a  share  of  the 
I'ujids  shall  be  paid,"  are  not  so  connected  with  land  as  to  fall 
within  the  Act,  although  the  assets  of  the  assurance  company 
consist  partly  of  real  estate.  And  the  rule  is  the  same,  though 
by  the  policy,  sealed  with  the  company's  coi'porate  seal,  the 
assured  becomes  a  member  {I).  So  it  was  held  that  shares  in 
joint-stock  companies,  as  canal,  dock,  railw-ay,  water-works, 
o'as  light,  and  banking  companies,  and  the  like,  were  not  within 
the  Georgian  statute,  notwithstanding  real  estate  forms  part  of 
their  property  (w),  and  whether  the  company  be  a  corporation 
or  not  {n).  And  so  of  a  debenture  or  bond  (not  amounting  to 
a  mortgage)  given  by  such  a  comjpany  to  secure  a  debt  (o),  and 
also  of  debenture  stock  in  such  a  company  {f),  and  so  of  a  sum 
of  mone}'  borrowed  by  justices  of  the  peace  under  and  for  the 
purposes  of  the  Acts  2&3  Vict.  c.  93,  and  3&4  Vict.  c.  88, 
and  charged  by  them  by  a  bond  upon  the  police  rates,  w4iich 
were  not  leviable  by  the  justices  who,  under  7  &  8  Vict.  c.  73, 
could  only  issue  a  precept  to  the  guardians  (g),  and  of  a  mere 

{h)  Shepheard  v.  Beetham,  6  C.  D.   597. 

[l)  March  v.  Att.-Gen.,  5  Beav.   433. 

{m)  Thompson  v.  Thompson,  1  Coll.  381;  Hilton  v.  Giratid,  1  De 
G.  &  Sm.  183;  Sparling  v.  Parker,  29  Beav.  450;  Walker  \.  Milne,  11 
Beav.  507  (overruling  Tomlinson  v.  ToviUnson,  9  Beav.  459);  Re  Lang- 
ham,  10  Hare,  446;  Edwards  v.  Hall,  coram  Lord  Cran worth,  6  De 
G.  M.  &  G.  74;  Hayter  v.  Tucker,  4  Kay  &  J.  243;  Be  Parker,  [1891] 
1  Ch.  682.  Sui-plus  lands  stock  of  the  Metropolitan  Eailway  was  held 
not  to  be  an  interest  in  land  within  the  Act  of  1888:  Be  Hollon,  69 
L.  T.  425. 

{n)  Myers  v.  Perigal,  2  De  G.  M.  &  G.  599.  And  it  makes  no 
difference  that  the  railway  has  been  demised  to  another  company  for 
one  thousand  years,  with  power  to  purcha^:  Linley  v.  Taylor,  1  Giff. 
67. 

(o)  Walker  v.  Milne,  11  Beav.  507;  Bunting  v.  Marriott,  19  Beav. 
163;  Holdsworth  v.  Davenport,  3  C.  D.  185;  Be  Mitchell's  Estate,  6 
G.  D.  655.  But  Hall,  V.-O.,  was  of  opinion  that  a  gift  of  Metropolitan 
Board  of  Works  Consolidated  Stock  to  a  chai-ity  was  void:  Clifff  v.  Clwff, 
■2  C.  D.  222;  accord.,  Be  Crossley,  [18Q7]  1  Ch.  929.  So  also  Maa- 
chester  Corporation  Stock:   Be  Holmes,  63  L.  T.  477. 

(p)  Attree  v.  Hawe,  9  C.   D.  337. 

(q)  Be  Harris,  15  C.  D.  561.  Such  a  case  as  this  is  distinguish- 
able from  Finch  v.  Squire,  10  Ves.  41,  where  the  rates  were  chargeable 
in  respect  of  the  ownership  of  the  land,  and  could  be  levied  by  dis- 
tress, while  in  this  case  the  parties  who  charge  the  rates  have  nothing 
to  do  with  the  land,  and  all  that  they  can  do  is  to  call  on  other  per- 
sons to  pay.  See,  however,  as  to  Finch  v.  Squire,  ante,  p.  821, 
note  (e). 


Ch.  I.  §  II.]  Charitable  Uses.  823 

debt,  though  in  the  event  it  was  in  part  payable  out  of  the 
proceeds  of  land  (?') . 

The  real  question  is,  whether  an  interest  in  land  is  attempted 
to  be  given.  Thus,  in  Attree  v.  Hawe(s),  the  question  was 
whether  debenture  stock  gave  the  holder  an  interest  in  land, 
and  the  Court  of  Appeal  held  that  it  did  not,  on  the  principle 
that  "  debenture  stock  is  a  charge  on  the  net  profits  and  earn- 
ings of  a  trading  corporation,  and  is  no  more  land,  tenement 
or  hereditament,  or  any  .interest  in  land,  tenement  or  here- 
ditament, or  charge  or  incumbrance  affecting  land,  tenement 
or  hereditament,  than  the  share  stock  in  such  corporation  is. 
or  a  bond  or  other  debt  due  from  a  man  who  has  got  real 
property  is."  The  question  is  not  whether  the  interest  in 
land  is  direct  or  indirect.  There  must,  however,  be  an  interest, 
and  what  is  given  is  not  an  interest  in  land  merely  because 
the  donee  may  by  some  legal  proceedings  acquire  an  interest 
in  land  (t). 

Again,  in  Re  Parker  (u),  where,  in  the  judgment  of  Stirling, 
.J.,  the  authorities  are  collected  and  considered,  mortgages  issued 
by  the  Corporation  of  Preston  as  the  Local  Board  of  Health, 
comprising  "  such  proportion  of  the  rents,  rates,  and  water- 
works," authorised  by  their  Acts  as  the  principal  sum  boix> 
to  the  whole  sum  borrowed,  were  held  not  to  confer  an  inter- 
est in  land,  the  mortgage  debt  being  consequently  pure 
personalty. 

The  Georgian  statute  having  in  terms  prohibited  bequests  To  what  sort 
of    money  to  be  laid  out  in  the  purchase  of    land  for  any  ?l  bequests 

•■'  ^  ^  ^    the  Mortmain 

charitable  use,  it  was  held  that  a  gift  to  erect  a  schoiol,  of  Acts  apply, 
almshouses,  or  other  building  of  that  kind,  is,  generally  speak- 
er) Be  Robson,  19  Ch.  D.   156. 

(s)  9  C.  D.  337.  See  also  Be  Pickard,  [1894]  2  Oh.  88,  aff.  [1894] 
3  Ch.  704,  where  debenture  stock  of  the  Leeds  Coi-poration  charged 
on  rates  and  the  revenues  of  all  landed  and  other  property  of  the 
Corporation  was  held  not  to  be  an  interest  in  land  within  the  meaning 
of  the  Act. 

(0  Re  Watts,  29  Oh.  D.  947,  which  approved  the  case  of  Brook  v. 
Badley,  L.  E.  3  Ch.  672;  Re  Rohson,  19  0.  D.  156  (see  post,  p.  827, 
note  (p)),  where  the  ca-se  of  Jeff  Hen  v.  Alexander,  S  H.  L.  0.  594, 
was  distinguished.  The  validity  of  a  charitable  gift  by  Will  is  not 
affected  by  the  trustees  exercising  an  option  to  invest  in  real  security: 
Re  Hamilton,  [1896]  2  Ch.  617. 

(u)  [1891]  1  Ch.  682.  The  ground  of  the  decision  i.s  that  the 
mortgagi>s  in  question  were  in  sul>stance  mortgagt's  of  "the  under- 
taking"' within  the  decisions  in  Gardner  v.  London,  Chatham  &  Dover 
Bail.  Co.,  L.  R.  2  Ch.  201.  and  Ilolds^worth  v.  Davnnport,  3  C.  D.  185, 
and  not  of  the  .specific  items  of  property  mentioned. 
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inf,  void,  because  it  involves  an  express  direction  to  purchase 
land  for  that  purpose  (a;).  Section  6,  however,  of  the  Act 
of  1888  permits  a  gift  of  land,  not  oxcoeding  one  acre,  for  a 
schoolhouse  for  an  elcinontary  school  as  defined  by  that  section. 
So  if  a  testator  gives  money  to  legatees,  on  condition  they  will 
provide  land  for  effecting  his  charitable  purpose,  the  bequest  is 
void:  for  this  is,  in  substance  and  effect,  a  direction  to  purchase 
land  (?/). 

But  (although  a  bequest  of  money  to  cxoyierate  lands  in 
mortmain  is  within  the  statutes  {z))  a  bequest  of  money  to 
be  applied  simply  in  the  amelim'ation  of  lands  in  mortmain,  or 
for  building  upon  them,  or  repairing  buildings  already  erected, 
was  hold  not  within  the  former  statute,  the  object  of  which  was 
merely  to  prevent  any  addition  to  the  quantity  of  land  already 
in  mortmain  (a) .  And  in  one  easie.  Lord  Hardwicko  extended 
this  principle  so  far  as  to  lay  down,  that  a  bequest  of  mionoy 
foi"  the  erection  of  a  school  would  be  good,  if  a  piece  of 
ground,,  already  in  mortmain,  could  be  obtained  for  the 
pui^ose(6).     But  that  opinion  has  been  overruled  by  a  great 

(x')  A  bequest  of  money  to  establish  a  school,  &c.,  may,  in  the 
proper  construction  of  the  Will,  bear  a  similar  import:  Att.-Gen. 
V.  Hull,  9  Hai'e,  647;  Longstaff  v.  Rennison,  1  Drewr.  2-8;  Re  Clancy, 
16  Beav.  295;  Dunn  v.  Bownas,  1  Kay  &' J.  596:  though  it  does  not 
necessarily  signify  that  a  school,  &c.,  is  to  be  built:  Att.-Gen.  v.  Wil- 
liams, 2  Cox,  387.  Compare  Hawkins  v.  Allen,  L.  R.  10  Eq.  246.  But 
3  gift  of  money  for  the  su/pport  of  a  school  does  not  necessarily  imply 
that  it  is  to  be  laid  out  in  the  purchase  of  lands,  &c.,  so  as  to  be 
void:  Re  Hedginan,  8  C.  D.  156.  If  the  gift  is  for  the  "supporting 
or  founding  "'  it  is  an  alternative  gift,  and  may  be  valid  as  to  supporting. 
but  void  as  to  '^founding'''  the  school:  Ihid.  A  bequest  to  endow 
a  church,  built  or  to  be  built,  is  valid:  Edwards  v.  Hall,  11  Hare,  1, 
affirmed  hj  Lord  Cranworlh,  6  De  Gf^.  M.  &  G.  74;  Sinnett  v.  Herbert, 
X«.  E..  7  Ch.  232.  A  direction  to  "  hire  rooms  "  does  not  bring  a  gift 
within  the  Mortmain  Act:  Re  Robsan,  19  C.  D.  156. 

(^/)  Att.-Oen.  v.  Davies,  9  Ves.  535.  See  also  Denton  v.  Lord 
John  Manners,  25  Beav.  38.  So  if  a  testator  gives  a  real  estate  to  A., 
he  paying  a  sum  of  money  to  the  executors,  who  are  to  apply  the 
residue  of  the  real  and  personal  estate  to  a  charity,  the  bequest  is 
void,  and  the  money  will  result  to  the  heir,  although  the  land  is  well 
charged:  Arnold  v.  Chapman,  1  Ves.  Sen.  108.  Where  there  was  a 
bequest  of  leaseholds,  on  condition  to  assign  part  to  a  charity,  Leach, 
V.-C,  held,  that  the  legatee  took,  discharged  of  the  condition:  Poor 
v.  Myal,  Madd.  &  Geld.  32. 

(s)  'Corbyn  v.  'French,  4  Ves.  418;  Re  LynalVs  Trusts.  12  C.  D.  211. 
So  a  bequest  of  a  sum  of  money  to  pay  off  a  debt  secured  by  an  equit- 
able charge  only  on  a  meeting-house,  is  void:  Waterhouse  v.  Holmes, 
2  Sim.  162. 

(a)  Att.-Gen.  v.  Bishop  of  Chester,  1  Bro.  C.  C.  444;  Att.-Gen.  v. 
Munby,  1  Meriv.  327;  Ingleby  v.  Dobson,  4  Euss.  Ch.  C.  342;  Re 
Hawhinss  Trusts,  33  Beav.  570;    Champney  v.   Davy,  11  C.   D.  949. 

(i)  Att.-Gen..  v.  Bowles,  2  Ves.  Sen.  547. 
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number  of  subsequent  decisions,  and  it  is  now  clearly  estab- 
lished, that,  in  order  to  make  such  a  bequest  valid,  the  testator 
must  point  out  the  land  in  mortmain  on  which  the  erection 
is  to  take  place  (c) .  Yet,  although  it  is  now  perfectly  well 
settled  by  these  decisions,  that  if  a  testator  gives  personal 
property  to  erect  and  endow  a  school  or  hospital,  it  must  be 
considered,  unless  it  be  otherwise  declared,  that  it  was  his 
intention  that  land  should  be  acquired,  and  buildings  made, 
as  necessary  parts  of  his  purpose;  yet  if  he  expressly  directs 
that  no  part  of  the  money  bequeathed  is  to  be  so  applied,  the 
bequest  may  be  good  {d).  Thus,  in  the  case  of  Philpott  v. 
St.  George's  Hospital  (e)  a  testator  devised  to  S.  a  piece  of 
land  in  N.:  he  then  declared  his  desire  to  erect  and  endow 
almshouses  in  N.,  and  ho  empowered  his  trustees,  "as  soo.n 
as  land  in  N.  shall  have  been  legally  dedicated  to  charitable 
uses "  bj'  some  other  person  within  twelve  months'  after  his 
decease,  to  pay  to  the  trustees  of  the  intended  charity  a  sum 
of  60,000?.,  to  be  devoted  to  the  purposes  of  the  charity,  but 
not  to  be  applied  to  the  purchase  of  land.s  for  the  same.  It  was 
held  that  this  bequest  was  valid  (/). 


(c)  Att.-Oen.  v.  Hyde,  Ambl.  751;  Cha-pman  v.  Brovm,  6  Ves.  404; 
Att.-Oen.  V.  Davies,  9  Ves.  544;  Pritchard  v.  Arhouin,  3  Euss.  Oh. 
C.  456;  Att.-Gen.  v.  Hodgson,  15  Sim.  146;  Gihlett  v.  Hohsoii,  5  Sim. 
651;  affirmed,  3  M.  &  K.  517;  Dunn  v.  Bomnas,  1  Kay  &  J.  596, 
601 ;  Re  Watmouglis  Trusts,  L.  R.  8  Eq.  272.  In  this  last  case,  Malins, 
V.-O.,  declined  to  follow  the  decision  of  the  M.  R.  in  Booth  v.  Carter^ 
L.  R.  3  Eq.  757.  The  rule  is  now  well  settled  that  in  order  to 
validate  a  gift  of  this  kind,  you  must  find  in  the  Will  a  reference  to 
an  existing  site  on  which  the  building  contemplated  shall  be  erected, 
or  you  must  find  words  cxpresvsly  excluding  the  application  of  the 
money  given  in  the  acquisition  of  land:  Pratt  v.  Harvey,  L.  R.  12  Eq. 
544,  fcr  Wickens,  V.-C;  Re  Cox,  7  0.  D.  204;  Hawkins  v.  Allen, 
L.  R.  10  Eq.  246. 

(d)  Henshaw  v.  Atlcinson,  3  Madd.  312,  by  Sir  John  Loach.  As  to 
what  is  and  is  not  a  sufficient  direction  to  exclude  the  acquisition  of 
land,  .see  Edruards  v.  Hall,  11  Hare,  1,  and  Mather  v.  Scott,  2  Keen,  172, 
in  whicJi  latter  case  the  charitable  bequest  was  accompanied  by  a  wish 
that  the  trustees  would  entreat  the  lord  of  the  manor  to  grant  .some 
land  suitable  for  the  proposed  building:  and  LfOrd  Langdale  held  tiiat 
the  bequest  was  void  on  the  ground  that  there  was  nothing  in  the  Will 
which  excluded  the  power  of  the  trustees  to  buy. 

(r)  6  H.  L.  C.  338. 

(/)  This  case  finally  settles  the  law  on  the  subject.  It  dissents 
from  the  decision  in  Trye  v.  Corporation  of  Gloucester,  14  Beav. 
173,  that  a  charitable  gift  is  void  because  it  manifestly  contemplated 
not  directly  but  indirectly  th(^  bringing  of  land  into  mortmain,  and  in 
effect  overrules  that  case.  The  various  decisions  on  the  subject  are 
referred  to  in  detail  in  these  two  cases  of  Philpott  v.  .S^  Georfje'.i 
Hospital  and  Trye  v.  Corpwation  of  Gloucester. 
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Bequests  with  Xt  has  been  laid  down,  that  the  correct  way  of  judging  of  a 
arypowJJTo  bcqucst  of  this  kind  is  to  sec  whether  the  proper  mode  of 
executors  to  executing  the  trust  would  not  be  to  buy  land  and  build  thereon 
land  or  other-  tho  proposed  school  or  other  charitable  building  {g) .  But  it 
*""*  ■  must  be  observed  that  a  charitable  bequest  is  not  void  becaufle 

tho  trustees  may,  under  the  terms  of  it,  lay  out  money  in  pur- 
chasing lands  without  committing  a  breach  of  trust:  The  gift 
is  only  void  where,  from  its  nature,  the  money  must  necessarily 
be  laid  out  in  buying  land  or  for  other  purposes  obnoxious  to 
tho  Law  of  Mortmain  {h) .  The  rule  has  long  been  established, 
that  if  the  words  of  the  Will  as  to  laying  out  the  money  in  land 
are  mandatory  or  directory,  the  bequest  is  void  (i) ;  but  where 
the  words  of  the  Will  leave  sufficient  room  for  the  Court  to  say 
that  there  is  a  discretionary  power  in  the  trustees  to  lay  out  the 
money  either  in  land  or  otherwise,  the  bequest  will  be  good; 
upon  the  principle  that  if  the  language  of  a  Will  is  in  the  dis- 
junctive, and  leaves  to  the  executors  or  trustees  two  methods  to 
do  a  particular  thing,  one  lawful  and  the  other  prohibited,  the 
lawful  bequest  shall  be  preserved  and  take  effect  (fc) .  Accord- 
ingly, in  the  case  of  The  Mayor  of  F  aver  sham  v.  Ryder  {I),  a 
bequest  of  money  to  a  municipal  corporation,  to  be  applied  by 
them  in  such  manner  and  for  such  purposes  as  they  should 
judge  to  be  most  for  the  benefit  and  ornament  of  their  town, 
was  held  valid;  for  that  the  gift  did  not  necessarily  involve 
either  the  purchase  of  land  or  expenditure  on  it,  inasmuch  as 
the  corporation,  in  their  discretion,  might  apply  the  fund  for 

{g)  Re  Clancy,  16  Beav.  295;   Longsta^  v.  Bennison,  1  Di'ewr.  28. 

(7i)  Dunn  v.  Bownas,  1  Kay  &  J.  600,  601,  per  Wood,  V.-O. 

(t)  English  v.  Ord,  Highm.  181;  Grieves,  v.  Case,  4  Bro.  0.  0.  67; 
^KirJcbank  v.  Hudson,  1  Price,  212. 

(Jc)  Soresby  v.  Eollins,  Highm.  175;  Orimmett  v.  Orimmett,  Ambl. 
212;  Curtis  v.  Button,  14  Ves.  537;  Att.-Gen.  v.  Goddard,  1  Turn.  & 
R.  M8;  Johnston  v.  Sivann,  3  Madd.  457;  Edtvards  v.  Hall,  6  De 
Gtex,  M.  &  G".  74;  Baldwin  v.  Baldwin,  22  Beav.  413;  London  Univer- 
sity V.  Yarrow,  23  Beav.  159;  Hartshorne  v.  Nicholson,  26  Beav.  58; 
Dent  v.  Allcroft,  30  Beav.  335;  Graham  v.  Paternoster,  31  Beav. 
30;  Re  Beaumont's  Trusts,  32  Beav.  191;  Lewis  v.  Allenhy,  L.  E.  10 
Eq.  668;  Wilkinson  v.  Barber,  L.  E.  14  Eq.  96;  Be  Hedgman,  8 
0.  D.  156.  But  see  also  Mann  v.  Burlingham,  1  Keen,  235;  Att.-Gen. 
V.  Hodgson,  15  Sim.  156;  Baker  v.  Sutton,  1  Keen,  224;  Re  Hamilton, 
[1896]  2  Ch.  617;  ayite,  p.  823,  n.  (0;  Re  Pieroey,  [1898]  1  Oh.  565. 
The  principle  upon  which  the  Coiirt  proceeded  in  Lewis  v.  Allenhy 
is  the  same  as  that  on  which  the  Court  acted  in  Mayor  of  Faversh-am 
v.  Ryder,  University  of  London  v.  Yarrow,  and  Carter  v.  Green  (^infra, 
n.  (m)).  Johnston  v.  Swann  and  Baker  v.  Sutton,  if  and  so  far  as 
they  differ  from  L en-is  v.  Allenby,  must  be  taken  to  be  overruled. 

(n  5  Do  G.  M.  &  G.  350,  affirming  the  decision  of  the  M.  E.:  18 
Beav.  318. 
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purposes  of  benefit  and  ornament  without  contravening  the  law 
by  either  buying  land  or  spending  any  of  the  money  upon  land; 
and  if  the  law  allows  one  mode  of  application  of  a  trust  fund 
and  disallows  another,  the  trustees  must  apply  the  fund  in  the 
mode  the  law  allows,  and  not  in  that  which  it  prohibits  (m). 

In  case  of  a  devise  by  a  freeman  of  London,  of  land  within 
the  city,  the  former  statute  did  not  apply:  for  by  the  custom  of 
Loudon,  freemen  may  devise  in  mortmain  lands  within  the 
city  {n),  and  by  sect.  12  of  the  Act  of  1888  nothing  therein 
shall  affect  the  operation  or  validity  of  any  charter,  licence,  or 
custom  in  force  at  the  passing  of  the  Act  enabling  land  to  be 
assured  or  held  in  mortmain. 

In  the  great  case  of  Jeffries  v.  Alexander  (o),  an  instrument  Covenant  to 
under  seal  contained  a  covenant  with  trustees,  that  the  covenantor  [!^a.ritable'^ 
in  his  lifetime,  or  his  executors  within  twelve  months  after  his  trusts, 
decease,  would  invest  60,000?.  in  the  names  of  trustees  upon 
charitable  trusts:  It  was  held  by  the  House  of  Lords  that  this 
deed,  so  far  as  it  was  necessary  to  resort  to  real  estate  or  estates 
of  a  real  nature,  was  void  under  the  statute  {p) . 

The  effect  of  the  Mortmain  and  Charitable  Uses  Act,  1888,  -^4  &  55  Vict, 
as  respects  Wills  of  testators  dying  after  the  5th  August,  1891, 
has  been  much  altered  by  the  Mortmain  and  Charitable  Uses 
Act,  1891,  which  provides: — 

Sect.  3.   "Land  in  the  Mortmain  and  Charitable  Uses  Act,  Definition  of 

1888,  and  in  this  Act,  shall  include  tenements  and  heredita-  ''^^^^■ 

,         .  ,      „  ,    ,    ,  51  &  52  Vict, 

ments,  corporeal  or  incorporeal,  oi  any  tenure  (gi,  but  not  money  c.  42. 

secured  on  land  or  other  personal  estate  arising  from  or  eon- 

(m)  See  also  Church  Building  Society  v.  Barlow,  3  De  Ge.x;,  M.  & 
G.  120;  Carter  v.  Green,  3  Ivay  &  J.  591;  Salusbury  v.  Denton,  3 
Kay  &  J.  529;   and  the  cases  collected  in  note  {k),  supra. 

{n)  Middleton  v.  Cater,  4  Bro.  C.  C.  409;  Bac.  Abr.  Customs  of 
London  (A.). 

(o)  8  H.  L.  C.  594. 

(p)  And  see  Fox  v.  Lownd^,  L.  E.  19  Eq.  453.  In  the  later  case 
of  Re  Robson,  19  C.  D.  156,  a  .settlor  covenanted  to  pay  a  sum  of 
money  to  trustecci  on  certain  trusts  with  remainder  as  his  wile  should 
appoint,  and  she  by  deed  appointed  the  .same  to  charitable  uses  and 
died  before  the  settlor.  The  settlor  died  without  hivintr  paid  the 
money.  It  was  hold  that  the  money  was  a  mere  debt  from  the  settlors 
estate,  and,  though  it  would  be  payable  to  t!ie  trustees  of  the  charity 
in  part  out  of  the  proceeds  of  land,  it  was  not  in  an^-  part  void.  The 
case  of  Jeffries  v.  Alexander  was  much  discussed  hy  the  learned 
judges  in  their  judgment  in  thi-;  case  and  distinguished  by  them. 

{q)  Leaseholds  apparently  tall  within  this  dohnition:  Re  Kershaw, 
37   C.  D.   674. 

W.E. — VOL.    II.'  2 
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Meauing  of 
"asyuranco." 


Land  nssured 
by  Will  for  a 
charitable 
purpose  to  be 
sold. 


Land  after 
expiration  of 
time  limited 
for  sale  to  be 
sold  by  order 
of  Charity 
Commis- 


ncctcd  with  land  (r);  and  the  definition  of  land  contained  in  the 
Mortmain  and  Charitable  Uses  Act,  1888,  is  hereby  repealed." 

Sect.  4.  "In  this  Act  the  word  'assurance'  shall  have  the 
same  meaning  as  in  the  Mortmain  and  Charitable  Uses  Act, 
1888." 

Sect.  5.  "  Land  may  be  assured  bj  Will  to  or  for  the  benefit 
of  any  charitable  use  ((s),  but  except  as  hereinafter  provided, 
such  land  shall,  notwithstanding  anything  in  the  Will  contained 
to  the  contrary,  be  sold  within  one  year  from  the  death  of  the 
testator,  or  such  extended  period  as  may  be  determined  by  the 
High  Court,  or  any  judge  thereof  sitting  at  chambers,  or  by 
the  Charity  Commissioners  "  (i). 

Sect.  6.  "So  soon  as  the  time  limited  for  the  sale  of  any  lands 
under  any  such  assurance  shall  have  expired  without  completion 
of  the  sale  of  the  land,  the  land  unsold  shall  vest  forthwith  in 
the  official  trustee  of  charity  lands,  and  the  Charity  Commis- 
sioners shall  take  all  necessary  steps  for  the  sale  or  completion 
of  the  sale  of  such  land  to  be  effected  with  all  reasonable  speed 
by  the  administering  trustees  for  the  time  being  thereof,  and  for 
this  pui-pose  the  said  Commissioners  may  make  any  order  under 
their  iseal  directing  such  trustees  to  proceed  with  the  sale  or 
completion  of  the  sale  of  the  said  land  or  removing  such  trustees 
and  appointing  others,  and  may  provide  by  any  such  order  for 
the  payment  of  the  proceeds  of  sale  to  the  official  trustees  of 
charitable  funds  in  trust  for  the  charity,  and  for  the  payment  of 
the  costs  and  expenses  incurred  by  the  said  administlering 
trustees  in  or  connected  with  such  sale,  and  every  such  order 
shall  be  enforceable  by  the  same  means  and  be  subject  to  tha 


(r)  Land  devised  to  trustees  on  trust  for  sale  and  to  hold  the  pro- 
ceeds upon  trust  for  a  charity  is  within  this  exception,  and  therefore 
sect.  5  is  not  applicable:  Be  Wilkinson,  [1902]  1  Ch.  841;  Re  Side- 
hottom,  [19021  2  Ch.  389;   Re  Rijland,  [1903J  1  Ch.  467. 

(s)  Au  advowson  assured  upon  trusts  under  which  the  trustees  are 
not  required  to  do  more  than  the  duty  of  any  owner  of  an  advowson, 
namely,  to  present  a  fit  and  proper  person,  is  not  assured  "  to  or  for 
the  benefit  of  any  charitable  u-e "  within  this  section:  Re  Church 
Patronage  Trust,  [1904]  1  Ch.  41;   [1904]  2  Ch.  643. 

{t)  Land  assured  for  technical  and  industrial  institutions  under 
55  &  56  Vict.  c.  29,  is  excepted  from  this  section  by  sect.  10  of  that 
Act.  See  also  supra,  n.  (r).  The  Court  has  jurisdiction  under 
sect.  5,  when  and  so  often  as  the  circumstances  render  it  desirable,  to 
extend  the  time  for  sale  beyond  the  year  from  the  testator's  death; 
and  the  power  of  panting  an  extension  of  time  is  not  confined  merely 
to  an  extension  for  the  purpose  of  carrying  into  effect  a  contract 
for  sale  made  within  the  year  from  the  death:  Re  Sidehottom.  TigOl"^ 
2  Ch.  1. 
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same  provisions  as  are  applicable  under  the  Charitable  Trusts  16  &  17  Vict. 
Act,  1853,  and  the  Acts  amending  the  same,  i-espectively,  to 
any  orders  of  the  said  Commissioners  made  thereunder." 

Sect.  7.   "  Any  personal  estate  by  Will  directed  to  be  laid  out  Personal 
in  the  purchase  of  land  to  or  for  the  benefit  of  any  charit,able  airected'to 
uses  shall,  except  as  hereinafter  provided,  be  held  to  or  for  the  be  laid  out 

.  .    ,  111  111  \B.na  not  to 

benent  of  the  charitable  uses  {u)  as  though  there  had  been  no  be  so  kid  out. 

such  direction  to  lay  it  out  in  the  purchase  of  land." 

Sect.  8.   "It  shall  be  lawful  for  the  High  Court  or  any  judge  power  to 

thereof  sitting  at  chambers,  or  for  the  Charity  Commissioners,  retain  land 

.11  1       1         r^        i»  ^^  certain 

if  satisfied  that  land  assured  by  Will  to  or  for  the  benent  of  cases. 

any  charitable  use,  or  proposed  to  be  purchased  out  of  personal 

estate  by  Will  directed  to  be  laid  out  in  the  purchase  of  land,  is 

required  for  actual  occupation  for  the  purposes  of  the  charity 

and  not  as  an  investment,  by  order  to  sanction  the  retention  or 

acquisition,  as  the  case  may  be,  of  such  land"  {x). 

Sect.  9.  "  This  Act  shall  only  apply  to  the  Will  of  a  testator  Application 
dying  after  the  passing  of  this  Act"  {y). 

Sect.  10.  "  Nothing  in  this  Act  contained  shall  limit  or  affect  Saving, 
the  exemptions  contained  in  Part  III.  of  the  Mortmain  and 
Charitable  Uses  Act,  1888,  or  apply  to.  any  land  or  persojaal 
estate  to  be  laid  out  in  the  purchase  of  land  acquired  under  any 
assurance  to  which  such  exemptions  or  any  of  them  apply,  or 
shall  exclude  or  impair  any  jurisdiction  or  authority  which 
might  otherAvise  be  exercised  by  a  Court  or  judge  of  competent 
jurisdiction  or  by  the  Charity  Commissioners." 

The  Court  will  not  marshal  assets  in  favour  of  a  charitable  Assets  not 

.        .  ,  ,  marshalled  in 

bequest,  so  as  to  give  it  enect  out  oi  the  pure  personal  assets,  favour  of 
when  it  would  be  void  by  touching  an  interest  in  land  {z).  clianty. 
In  the  absence  of  any  direction  by  a  testator  (dying  before 

(tt)  The  words  "  chai-itable  uses "  here  mean  "  purposes  of  the 
cliarity."  A  trust  to  purchase  land  and  build  houses  thereon,  and  let 
tho  same  at  an  undervalue  to  the  poor  of  L»ondon  and  other  populous 
places  as  a  continuing  trust,  was  therefore  held  a  valid  charitable 
gift:  Re  Sutton,  [1901J  2  Ch.  640. 

(x)  A  certificate  of  the  Charity  Oommissioners  under  sect.  17  of  the 
Charitable  Trusts  Act,  1853,  is  not  required  in  tho  case  of  an  appli- 
cation under  this  section:  Re  Church  Patronage  Trust,  [19041  1  Oh. 
41;  [19041  2  Ch.  643.  ' 

[y)  The  Act  applies  to  all  cases  in  which  the  testator  dies  after 
tho  date  of  tho  passing  of  the  Act,  whether  tho  Will  was  made  before 
or  after  such  date:  Re  Bridger,  [1S93]  1  Ch.  44;  [1894]  1  Ch.  297; 
and  see  In  the  goods  of  Yates.  [1919]  P.  93. 

(z)  See  post,  Pt.  iv.  Bk.  i.  Ch.  ii.  §  ii.,  as  to  marshalling. 

2(2) 
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charitable 
uses  within 
the  Mort- 
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5th  August,  1891)  to  pay  the  charitable  bequest  out  of  pure 
personalty,  the  debts  and  legacies,  as  also  the  costs  of  the  action 
as  between  solicitor  and  client,  must  be  paid  out  of  the  pure 
and  impui-e  personalty  pro  rata  {a). 

The  rule  of  the  Court  applicable  to  the  apportionment  of  the 
assets,  where  a  testator  has  made  charitable  bequests  whether 
particular  or  residuary  out  of  a  mixed  fund,  is  to  appropriate  tlie 
fund  as  if  no  legal  objection  existed  as  to  applying  any  part  of 
it  to  the  charity  legacies,  then  holding  so  much  of  the  charity 
legacies  to  fail,  as  would  in  that  way  fall  to  be  paid  out  of  the 
prohibited  fund  (?>  .  The  form  of  declaration  is  that  the  charit- 
able legacies  given  by  the  Will  ought  to  abate  in  the  proportion 
which  that  part  of  the  testator's  personal  estate  which  has  arisen 
from  or  is  connected  with  land  bears  to  the  whole  personal 
estate  (c) .  The  proportion  in  which  the  bequest  fails  is  to  be 
ascertained  according  to  the  state  and  value  of  the  assets  at  the 
testator's  death  and  not  at  the  time  of  apportionment  (dj . 

But  wdth  regard  to  testators  dying  after  the  5th  August, 
1891,  directions  to  marshal  are  unnecessary,  since  sect.  3  of 
the  Act  of  1891  exempts  impure  personalty  from  the  provi- 
sions of  the  Act  of  1888,  and  by  the  same  section  land  may  be 
assured  by  Will  for  any  charitable  use,  subject  as  in  the  Act 
provided  as  to  sale. 

It  remains  to  consider  what  the  law  deems  charitable  uses,  so 
as  to  be  subject  to  the  restriction  of  the  JMortmaiu  Acts.  Be- 
Cjuests  to  any  of  the  purposes  specified  in  the  statute  43  Eliz. 
c  4,  or  to  any  purpose  of  a  similar  nature  (e),  were  considered  as 
bequests  to  charitable  uses,  within  the  statute  9  Geo.  II.  c.  36, 
The  statute  of  1888  repeals  43  Eliz.  c.  4,  but  by  seot.  13  (.2), 
after  reciting  the  preamble  to  that  Act,  which  mentions  gifts  for 
relief  of  aged,  impotent,  and  poor  people,  for  maintenance  of 
sick  and  maimed  soldiers  and  mariners,  schools  of  learning,  free 
schools,  and  scholars  in  universities,  for  repair  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks  and  highv\'ays,  for 
education  and  preferment  of  orphans,  for  relief,  stock  or  main- 
tenance for  houses  of  correction,  for  marriages  of  poor  maids, 

(a.)  Be  Clarh,  33  W.  E.  516.     Of.  Champney  v.  Davy,  11  C.  D.  949. 
(6)  Per  Lord  Cottenham,  in  Williams  v.  Kershaw,  1  Keen,  p.  275,  n. 


(c)  Seton.  Till  edit.  p.  1307, 

(d)  Calvert  v.  Armitage,  1  H.  &  M.  446. 

(e)  See  Turner  v.  Ogden,  1  Cox,  317. 
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for  support,  aid,  and  help  of  young  tradesmen,  handicraftsmen 
and  jjersons  decayed,  for  relief  or  redemption  of  prisoners  or 
captives,  for  aid  or  ease  of  any  poor  inhabitant  concerning  pay- 
ment of  fifteens,  setting  out  of  soldiers  and  other  taxes,  it  pro- 
vides as  follows:  "Whereas  in  divers  enactments  and  docu- 
ments reference  is  made  to  charities  within  the  meaning', 
purvicAv  and  interpretation  of  the  said  Act  (/) :  Be  it  therefore 
enacted  that  references  to  such  charities  shall  be  construed  as 
references  to  charities  within  the  meaning,  purview  and  inter- 
pretation of  the  said  preamble." 

Under  9  Geo.  II.  c.  36,  not  only  bequests  for  the  education 
or  relief  of  the  poor,  as  by  means  of  schools  [g)  or  hospitals  [h), 
or  to  the  poor  inhabitants,  not  receiving  alms,  of  a  particular! 
parish  (i),  or  to  the  widow^s  and  children  of  the  seamen  belong- 
ing to  a  particular  place  (fc),  but  also  all  bequests  for  public 
purposes,  whether  local  or  general  (l),  were  held  bequests  to 
charitable  uses.  So  the  Royal  Society  and  the  Royal  Geogra- 
phical Society  are  charitable  institutions  (m),  as  are  the  Society 

(/)  I.e.,  43  EUz.  c.  4. 

Ig)  Att.-Gen.  v.  Hyde,  Ambl.  750;  Att.-Gen.  v.  Nash,  3  Bro. 
C.  C.  588,  subject  to  sect.  6  of  the  Mortmain  Act,  1888. 

(A)  Masters  v.  Masters,  1  P.  Wms.  420;  Pelham  v.  Anderson,  1  Bro. 
C.  0.  444,  note;  Foy  v.  Foy,  1  Co.x,  163.  It  was  decided  in  Buniaby 
V.  Barsby  (4  H.  &  N.  690)  that  a  conveyance  of  land  to  churchwardens 
and  overseers  of  a  parish  for  the  purpose  of  building  a  workhouse 
under  powers  conferred  on  them  by  sect.  8  of  59  Geo.  III.  c.  12,  was 
not  within  the  description  of  charitable  uses  as  enumerated  in  the 
statute  of  43  Eliz.  Kay,  J.,  however,  in  Webster  v.  Southey  (36  C.  D. 
9),  seemed  to  think  this  decision  difficult  to  reconcile  with  a  series 
of  decisions  in  equity  cited  in  his  judgment. 

(i)  Att.-Gen.  v.  Clarke,  Ambl.  422. 

(A:)  Powell  V.  Att.-Gen.,  3  Meriv.  48.  See  also  Att.-Gen.  v.  Comber, 
2  Bim.  &  Stu.  93.  As  to  tiie  cases  where  beiquests  to  poor  relations  are 
considered  as  bequests  to  charitable  uses,  see  White  v.  White,  7  Ves. 
423;  Att.-Gen.  v.  Price,  17  Ves.  371;  Gillam  v.  Taylor,  L.  E.  16 
Eq.  581.  See  and  compare  Isaac  v.  Defriez,  Ambl.  599;  and  Att.-Gen. 
v.  Northumberland,  7  C.  D.  745. 

{D  See  Att.-Gen.  v.  Pearce,  2  Atk.  88;  Att.-Gen.  v.  Corporation  of 
Shrewsbury,  6  Beav.  220.  In  Pemsel's  Case,  [1891]  A.  C.  at  p.  583,  it 
is  stated  by  Lord  Macnaghten  that  '*  Charity  in  its  legal  sense  com- 
prises four  principal  divisions:  trusts  for  the  relief  of  poverty,  trusts 
for  the  advancement  of  education,  tru'^ts  for  the  advancement  of 
religion,  and  trusts  for  other  purposes  beneficial  to  the  community 
not  falling  under  any  of  the  preceding  heads.''  In  Theobald  on  Wills, 
7th  edit,  at  p.  351  et  seq.,  the  cases  may  bo.  found  cla-ssificd  with  refer- 
ence to  these  divisions.  Every  object  of  general  public  utility  is  not 
necessarily  a  charily.  See  Be  Macduff,  [1896]  2  Ch.  451;  Be  Verrall, 
[19161  1  Ch.  100.  Consequently,  a  gift  for  encouraging  undertakings 
of  general  utility  "is  not  a  charity":  Kendall  v.  Grainger,  5  Beav. 
300. 

(m)  Beaumont  v.   Oliveira,  L.   R.  6  Eq.   534;   4  Ch.  309. 
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for  tlir'.  Protection  of  Animals  liable  to  Vivisection  and  the 
Homo  for  Lost  Dogs  {n),  the  International  Society  for  the 
Total  Suppression  of  Vivisection  (o),  and  the  Royal  General 
Theatrical  Fund  Association  (p).  So  also  a  bequest  to  the 
British  Museum  (g),  or  for  the  improvement  of  a  particular 
city  (r),  or  for  the  establishment  of  water-works  for  the  use 
of  the  inhabitants  of  a  particular  town  (s),  or  of  a  perpetual 
botanical  garden  for  the  public  benefit  (^);  and,  likewise,  be- 
quests for  the  promotion  of  the  Protestant  religion,  as  for  the 
advancement  of  the  Christian  religion  among  infidels  [u],  or  of 
the  religious  doctrines  of  any  particular  sect  or  person,  provided 
they  are  not  of  an  imlnoral  tendency  (x),  or  to  the  poor  and  the 
service  of  God  (?/),  or  for  the  establishment  of  a  preacher  in  a 
particular  chapel  {z),  or  for  the  benefit  of  the  poor  dissenting 
ministers  residing  in  any  of  the  counties  of  England  (a),  or  a 
bequest  for  keeping  in  rej^air  the  fabric  or  the  ornaments  of  a 
parish  church,  or  a  memorial  window,  or  a  monument  in  it, 
or  the  parish  churchyard  (6),  or  for  the  repair  of  a  parsonage  (c), 
or  a  bequest  of  an  annual  sum  to  the  clerk  of  the  parish  to  keep 
the  chimes  in  repair,  to  play  certain  psalms  {d),  or  to  the  vicar 

(n)  Re  Douglas,  35  C.  D.  472. 

(o)  Me  Foveaux,  [1895]  2  Ch.  501.  See  also  Be  Cranston,  [18981  1 
Ir.  431,  where  the  gift  was  to  a  vegetarian  society. 

(p)  Spiller  V.  Maude,  32  0.  D.  158,  n.;  Be  Lacy,  [1899]  2  Oh.  149. 

(q)  British  Museum  v.   White,  2  Sim.  &  Stu.  594. 

(r)  Hawse  v.  Ch-apman,  4  Ves.  542;  Mitford  v.  Beynolds,  1  Phil. 
Ch.  0.  185;  Mayor  of  Faversham  v.  Byder,  18  Beav.  318;  5  De  G.  M. 
&  G.  350;  Be  Allen,  [1905]  2  Ch.  400. 

(s)  Jones  V.  Williams,  Ambl.  651;  Att.-Gen.  v.  Heells,  2  Sim.  &Stu, 
67;    Att.-Gen.  v.  Eastlake,  11  Hare,  205. 

{t)  Townley  v.  Bedwell,  6  Ves.  194. 

(«)  Att.-Gen.  v.  Virginia  College,  1  Ves.  243. 

(cc)  Thoi-nton  v.  Howe,  31  Beav.   14,  where  the  trust  was  for  pub-' 
fishing  and  propagating  the  sacred  writings  of  Joanna  Southcote. 

{y)  Be  Barling,  [1896]  1  Ch.  50. 

(z)  Grieves  v.  Case,  4  Bro.  0.  C.  67;  8.  C,  1  Ves.  548;  Thornher  v. 
Wilson,  3  Drewr.  245 ;  4  Drewr.  350.  But  see  Doe  v.  Aldridge,  4  T.  E. 
264;   Doc  v.  Copestake,  6  East,  328. 

(a)  Waller  v.  Childs,  Ambl.  524;  Att.-Gen.  v.  Fowler,  15  Ves.  85. 
See  also  Att.-Gen.  v.  Lawes,  8  Hare,  32. 

[h)  Hoare  y.  Osbome,  L.  E.  1  Eq.  585;  Be  Pardoe,  [1906]  2  Ch. 
184.  But  a  gift  for  the  perpetual  repair  of  a  grave  or  vault  not  within 
the  church  is  not  a  charitable  legacy:  Ibid.;  Be  Vaughan,  33  C.  D. 
187;  Be  Bogerson,  [1901]  1  Ch.  715;  and  see  post,  p.  835.  See  also  i?e 
Manser,  [1905]  1  Oh.  €8,  as  to  a  legacy  for  the  repair  of  burial 
grounds  to  be  used  by  members  of  the  Society  of  Friends  only  being 
a  good  charitable  legacy,  apart  from  the  question  of  public  benefit; 
Be  Douglas,  [1905]  1  Ch.  279. 

(c)  Att.-Gen.  v'.  Chester,  1  Bro.  0.  C.  444. 

(d)  Turner  v.  Ogden,  1  Cox,  316;   Be  Pardoe.  [1906]  2  Oh.  184. 
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or  curate  of  a  particular  place,  for  preaching  an  annual  sermon 
on  a  certain  day  (e),  or  to  build  a  village  club  to  be  maintained 
for  the  furtherance  of  Conservative  principles  and  religious  and 
mental  improvement,  and  to  be  kept  free  from  intoxicants  and 
dancing  (/),  or  to  build  an  organ  gallery  in  a  parish  church  {g), 
or  to  be  paid  on  a  certain  day  to  the  singers  sitting  in  the  gallery 
of  the  church  {h),  or  for  a  regimental  mess  {i),  or  for  the  benefit 
of  animals  (fc),  or  for  a  home  for  nurses  {I),  or  for  the  relief  of 
indigent  bachelors  (m),  were  deemed  bequests  to  charitable  uses 
within  the  Statute  of  Mortmain.  The  same  has  been  held  of 
a  gift  "  for  the  benefit  and  advancement  and  propagation  of 
education  and  learning  in  every  part  of  the  world,  as  far  as 
circumstances  will  permit"  {n);  and  of  a  gift  for  the  increase 
and  encouragement  of  good  sei-vants  (o). 

A  bequest  for  a  religious  puqjose  is  printd  facie  a  bequest  for 
charitable  purposes  (p).  But  a  bequest  for  "charitable  or  re- 
ligious" purposes  is  void  for  uncertainty  (g). 

A  pious  use  is  not  necessarily  a  charitable  use  (r) .  Where 
the  gift  is  not  charitable  and  tends  to  a  perpetuity,  it  is  void, 
but  the  rule  against  perpetuities  has  no  application  to  a 
transfer,  in  a  certain  event,  of  property  from  one  charity  to 
another  (s) ;  consequently,  although  a  gift  for  the  repair  of  a 

(e)  Soresby  v.  Hollins,  Higlim.  174;  S.  C,  9  Mod.  221;  Durour  v. 
Motteux,  1  Ves.  Sen.  320;  Turner  v.  Ogden,  1  Cox,  316. 

(/)  Be  Scowscroff,  [1898J  2  Ch.  638. 

Ig)  Adnam  v.  Cole,  6  Beav.  353. 

{h)  Turner  v.  Ogden,  1  Cox,  316. 

(i)  Re  Donald,  [1909]  2  Ch.  410. 

Ik)  Re  Wedgwood,  [19151  1  Oh.  113. 

(Z)  Re    Webster,  [1912]   1    Ch.    106. 

(w)   Weir  V.  Crum  Broivn,  [1908]  A.  C.  162. 

In)  Whicker  v.  Hume,  14  Beav.  509;  1  De  G.  M.  &  G.  506;  7 
H.  L.  C.  124.  A  bequest  of  money  "for  s^omo  one  or  more  purposes, 
charitable,  philanthropic  or  ,"  is  not  bad  dimply  by  reason  of  the 

existence  of  the  blank,  but  must  be  treated  as  one  for  charitable  or 
philanthropic  purposes,  and  since  there  may  be  philanthropic  pur- 
pos<;s  which  are  not  charitable,  it  is  not  a  good  charitable  bequest:  Re 
Macdufj,  [18961  2  Ch.  451.  And  cf.  Re  Verrall,  [1916]  1  Ch.  100,  and 
Re  Hunter,  Hood  v.   Att.-Gen.,  [1899]  A.  C.   309;   post,  p.   838. 

(o)  Loscombe  v.  WintHngham,  13  Beav.  87.  A  great  many  autho- 
rities on  this  subject  will  be  found  collected  in  the  report.or's  note  to 
tho  above  case.     See  also  Heath  v.  Chapman,  2  Drewr.  417. 

{p)  Arnott  V.  Arnott,  [1906]  1  Ir.  R.  127;  O'Hanlon  v.  Logue, 
[1906]  1  Ir.  247. 

{q)   Grimond  v.  Grimond,  [1905]  A.  C.   124. 

f?-)  Hexith  v.  Chapman,  2  Drewi-.  417. 

(s)  Christ's  HospitM  v.  Grainger,  1  Mao.  &  G.  460;  Chamberlaynev. 
Brockett,  L.  R.  8  Oh.  206,  211;  Re  Tyler,  [1891]  3  Ch.  252.  This 
principle  does  not,  however,  extend  to  cases  whore  an  immediate  gift  in 
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family  vault  in  a  cemetery  is  void,  yet  a  gift  to  the  trustees  of  a 
charity  with  a  gift  over  to  another  charity,  on  the  first  donees 
failing  to  repair  the  family  vault,  is  good  {t). 

BofoH!  the  statute  43  Geo.  III.  c.  107,  bequests  to  the 
corporation  of  Queen  Anne's  bounty,  for  the  augmentation  of 
poor  vicarages  (tt),  or  small  livings  (a?),  were  held  to  be  charit- 
able bequests  (y/);  but  by  th6  provisions  of  that  statute,  a 
devise  of  real  estate,  as  well  as  of  any  goods  and  chattels,  for 
the  benefit  of  Queen  Anne's  bounty,  is  rendered  valid. 

Again,  bequests  for  building  churches  are  regarded  as  charit- 
able uses  {z).  But  by  statute  43  Geo.  III.  c.  108,  it  is  enacted, 
that  all  persons  may,  by  Will  executed  three  months  at  least 
before  death,  bequeath  all  their  estate  in  real  property,  not 
exceeding  five  acres,  or  goods  and  chattels,  not  exceeding  in 
value  oOOL,  for  the  erecting,  rebuilding,  repairing,  purchasing, 
or  providing  any  church  or  chapel  where  the  Liturgj^  of  the 
Church  of  England  shall  be  used,  or  any  mansion-house  for 
the  residence  of  any  minister  of  the  Church  of  England 
officiating  in  such  church  or  chapel,  or  any  out-buildings, 
churchyard  or  glebe  for  the  same  respectively  (a).  The  Act 
proceeds  to  provide  that  any  gift,  exceeding  five  acres,  or  500/., 
is  to  be  reduced  by  order  of  the  Chancellor  on  petition:  And 
that  no  glebe  containing  upwards  of  fifty  acres  shall  be 
augmented  by  more  than  one  acre  (6). 

favour  of  private  individuals  is  followed  by  an  executory  gift  in 
favour  of  charity,  or  where  an  immediate  gift  in  favour  of  charity 
is  followed  by  an  executory  gift  in  favour  of  private  individuals:  Re 
Bowen,  [1893]  2  Oh.  491. 

(0  lie  Tyler,  [1891]  3  Oh.  252. 

(«)   Widmore  v.   Woodroffe,  Ambl.  636. 

(x)  Middleion  v.  Clitherow,  3  Ves.  734. 

{y)  In  these  cases  bequests  of  money  were  held  void,  on  the 
ground  that  the  corporation  was  bound  by  its  rules  to  lay  it  out  in 
land. 

(z)  Prifchard  v.  Arhouin,  3  Euss.  Ohanc.  0.  456.  See  Doe  v.  Haw- 
thorn, 2  B.  &  A.  96. 

(a)  Champney  v.  Davy,  11  0.  D.  949;  O'Brien  v.  Tyssen,  28  CD. 
372.  See  Dixon  v.  Butler,  3  Y.  &  Coll.  677.  A  gift  of  the  proceeds 
of  land  is  not  within  the  protection  of  this  Act:  Incorporated  Church 
Building  Society  v.  Coles,  5  De  G-.  M.  &  G-.  324.  Where  a  gift  of  pure 
and  impure  personalty  is  made  to  trustees  to  erect  or  endow  a  church 
they  are  entitled,  under  the  43  G-eo.  III.  c.  108,  to  500Z.  out  of  the 
impure  personalty  as  well  as  to  all  the  pure  personalty:  Sinnett  v. 
Herbert,  L.  E.  7  Oh.  232;  Champney  v.  Davy,  ubi  supra.  The  restric- 
tion as  to  amount  is  repealed:  Be  Douglas,  [1903]  1  Oh.  279. 

(6)  II  is  also  provided  by  sect.  1  that  the  Act  shall  not  extend  to 
enable  any  person  within  age  or  of  non-sane  memory,  nor  women 
covert  without  their  husbands,  to  make  any  such  gift,  grant  or  aliona- 
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A  bequest  of  money,  to  be  raised  out  of  real  estate  for  the 
purpose  of  erecting  a  monument  to  the  testator's  memory,  is 
not  a  charitable  use  (c) .  Nor  is  a  trust  to  repair,  and,  if  need 
be,  rebuild,  a  vault  and  tomb  fol'  the  testator  and  his  family  id). 
And  it  is  established  that  a  g-ift  merely  for  the  purpose  of 
keeping  up  a  tomb  or  a  building,  which  is  of  no  public  benefit, 
and  only  an  individual  advantage,  is  not  a  charitable  use  but  a 
perpetuity,  and  therefore  void  (e). 

Again,  a  gift  to  one  of  the  chartered  companies  in  the  city  of 
London  for  an  increase  of  their  stock  of  corn  for  the  ser\ace  of 
the  market  in  London,  is  a  donation  for  the  benefit  of  the  com- 
pany and  its  revenues,  and  not  a  charitable  use  (/).  Whether 
a  bequest  to  a  friendly  society  in  aid  of  its  funds  is  or  is  not  a 
bequest  to  charitable  uses  seems  to  depend  on  the  objects  of  the 
society.  The  relief  of  poverty  and  suffering  would  seem  to  be 
a  necessary  object  of  the  association  to  constitute  a  charity  {a). 

With  regard  to  the  exception  in  favour  of  the  Universities,  The  excep- 
and  the  colleges  of  Eton,  AVinchoster,  and  Westminster,  it  was  statute: 
under  the  Georgian  statute  held  that  the  legislature   meant  as  to  the 
to  except  such  devises  only  as  were  really  and  hand  fide  for  and^^ertai^ 
the  benefit  of  the  colleges,  and  not  those  in  which  the  legal  colleges: 
interest  only  passes  to  the  college,  in  trust  for  other  charitable 
purposes  (6). 

tion.  This  proviso  has  been  held  not  to  be  affectsd  by  the  provisions 
of  s/Qci.  1,  sub-sect.  1  of  the  Married  Women's  Property  Act,  1882: 
Re  Smith's  Estate,  35  C.  D.  589. 

(c)  Mellick  v.  The  Asylum,  1  Jacab.  ISO;  Adnain  v.  Cole,  6  Beav. 
353.     See  Milford  v.  Reynolds,  1  Phil.   C.  C.   185;    16  Sim.  105. 

{d)  Doe  v.  Pitcher,  6  Taunt.  359.  However,  Lord  Ellenborough 
expressed  an  opinion  that,  although  it  was  not  a  charitable  use,  with 
rctipoct  to  the  party's  own  interment,  it  was  so  with  respect  to  that 
of  his  family.     Scd  quaere,  and  see  infra,  note  (e). 

(e)  Thompson  v.  Shakespear,  1  Johns.  612;  Came  v.  Long,  2  De 
G.  F.  &  J.  75;  Rickard  v.  Robson,  31  Boav.  244;  Iloare  v.  Osborne, 
L.  R.  1  Eq.  585;  Dawson  v.  Sma'l,  L.  R.  18  Eq.  114;  Re  Williams,  5 
C.  D.  735;  Re  Birkett,  9  0.  D.  576;  Re  Vaucjhan,  33  C.  D.  187;  Re 
Rogerson,  [1901]  1  Ch.  715.  Secus,  as  to  a  tomb  or  monument  within 
the  church:   Iloare   v.    Osborne,   ubi  supra,  ante,   p.   832. 

(/)  Att.-Gen.   v.   Haberdashers'  Co.,   1   Mylne  &  K.   420. 

(a)  Re  Clark's  Trusts,  1  G.  D.  497;  Pease  v.  Pa'tinson,  32  C.  D.  154; 
Cunnack  v.  Edwards,  [1896]  2  Oh.  679;  Re  Buck,  [1896]  2  Ch.  727, 
Cf.  Re  CUirke,  [1901]  2  Ch.  110. 

(&)  Att.-Gen.  v.  Tancred,  1  Eden,  15;  Att.-Gen.  v.  Munby,  1  Mcriv. 
327.  See  also  Att.-Gen.  v.  Whorwood,  1  Ves.  Sen.  534.  It  was  said 
by  Lord  Northington,  in  the  Att.-Gen.  v.  Tancred,  that  the  exception 
extends  only  to  colleges  estal)lishcd  in  the  University  at  tlio  time  of  the 
statute;  but  this  distinction  was  doubted  bv  Lord  Loughborougli: 
Att.-Gen.  v.  Bovryer,  3  Ves.  728. 
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The  Act  of  1888  does  not  extend  to  Scotland  or  Ireland 
(sect.  11),  nor,  as  it  is  local,  will  it  extend  to  projbibit  dis- 
positions of  real  estate,  or  personal  property  connected  with 
real  estate,  in  the  West  Indies,  or  other  colonies  (c) .  But 
bequests  of  personal  estate,  connected  with  real  estate  in  Eng- 
land, to  be  laid  out  in  land  in  Scotland,  Ireland,  &c.,  for 
charitable  uses  were,  prior  to  the  Act  of  1891,  held  void  {d;. 
And  in  the  case  of  Aft. -Gen.  v.  Mill  (e),  where  a  Scotchman, 
by  Will  in  the  English  form',  made  in  England,  gave  the 
residue  of  his  personal  estate  to  trustees,  of  whom  some,  but 
not  all,  were  resident  in  Scotland,  upon  trust,  to  lay  out  the 
same  in  the  purchase  of  lands,  or  rents  or  inheritance  in  fee 
simple,  for  the  intent  expressed  in  an  instrument  of  even  date 
with  his  Will;  and  by  that  instrument  he  directed  the  trustees 
of  his  Will  to  pay  the  rents  annually  to  certain  other  trustees 
who  at  all  times  were  to  be  persons  residing  within  twenty  miles 
of  Montrose,  to  be  by  them  applied  to  the  relief  of  indigent 
ladies  in  Montrose,  or  within  twenty  miles  of  that  town :  it  was 
holden  by  Lord  Lyndhurst,  and  afterwards  by  the  House  of 
Loz'ds,  that  the  bequest  was  void. 

It  is  necessary  to  advert  to  a  class  of  bequests  on  which  the 
Georgian  statute  was  held  not  to  operate.  This  class  consists 
of  cases  where  there  is  a  bequest  to  particular  legatees,  to  which 
the  statute  does  not  apply,  accom^panied  by  a  disposition  void 
by  the  operation  of  the  statute:  In  these  cases  the  rule  is,  that 
if  the  two  objects  are  not  inseparably  blended,  the  bequest  in 
favour  of  the  unobjectionable  pui-pose  will  be  supported, 
although  the  charitable  disposition  shall  fail  (/) :  but  if  the 
unobjectionable  bequest  be  so  mixed  up  with  the  purpose  of 
the  charity,  as  to  be  dependent  on  it,  the  bequest  must  be 
considered  indivisible  and  void  {g) . 


(c)  Att.-Gen.  V.  Stewart,  2  Merlv.  143.  Nor  to  the  East  Indies: 
Mayor  of  Lyons  v.  £"05^  India  Co.,  1  Moo.  P.  0.  175,  298;  Mitford  v. 
Reynolds,  1  Phil.  Ch.  0.  185,  192;    Whicker  v.  Hume,  7  H.  L.  C.  124. 

(d)  Curtis  V.  Hutton,  14  Ves.  537. 

(e)  3  Euss.  Ch.  C.  328;  5  Bligh,  N.  C.  593;  2  Dow  &  CI.  393.  The 
gilt  would  have  been  good  if  the  trustees  had  had  an  option  of  buy- 
ing the  lands,  &c.,  either  in  Scotland  or  in  England.  Of.  Canter- 
bury Corpn.  V.  Wyburn,  [1895]  A.  C.  89. 

(/)  Blandford  v.  Fackerell,  4  Bro.  C.  C.  394;  Doe  v.  Aldridge.  4 
T.  E.  264;  Att.-Gen.  v.  Stepney,  10  Ves.  22;  Waiter.  TFe6&,  Madd.  & 
G^eld.  71;  Doe  v.  Pitcher,  6  Taunt.  359;  Doe  v.  Wrighte,  2  B.  &  A. 
710;  Doe  v.  Harris,  16  M.  &  W.  517. 

{g)  Durour  v.  Motteux,  1  Ves.  Sen.  323;  Att.-Gen.  v.  Gouldiny,  2 
Bro.  C.  C.  428;   Att.-Gen.  v.  Whitchurch,  3  Ves.  141;   Att.-Gen.  v. 
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A  gift  over  to  take  effect  if  the  previous  gift  should  be  ad-  ^^^  o^^r  if 

•     Ti         '11  X  cTVT  •        •  Ti/7\  t^®  previous 

judged  void  by  the  Law  oi  Mortmain,  is  valid  (Z^;.  gift  should 

Bequests  to  charitable  uses,  miade  "void  by  the  statute,  devolvo  ^®  ^g^t^tut^*^^'^ 
on  the  testator's  heir  (i),  or  his  next  of  kin  (fc),  or  the  residuary  Qn  whom  the 
legatees,  according  to  the  nature  of  the  property  bequeathed,  j^equests  void 
and  the  lajiguage  of  the  Will  (l).  devolve. 

It  mtist  be  observed  in  conclusion,  that  pui-poses  of  liberality  indefinite 
and     benevolence,    or    private    charity,    do    not     amount    to  ||^eraio^/°'^ 
"charitable  uses,"  in  the  sense  in  which  that  expression  is  used  benevolent 
in  the  Courts  of  Law  and  Equity,  wdth  reference  to  the  present  p^te^*^'  °^ 
subiect:   Thus,  a  bequest  in  trust  for  such  obi'ects  of  "bene-  charity  not 

1  ,,',.,,  ,  ...  ,.  .         charitable 

volence  and  liberality  as  the  trustee  in  his  ow!n  disicretion  uses, 
shall  most  approve  (m),  is  not  a  legacy  to  a  charitable  use. 
So  it  was  held  by  the  Court  of  King's  Bench  (n),  that  a  devise 
to  trustees  of  a  reversion  in  land,  to  be  applied  by  them  and 
their  successors,  and  the  officiating  ministers  for  the  time  being 
of  a  Methodist  congregation,  as  they  should  think  fit  to  apply 
the  same,  w^as  not  a  devise  to  charitable  uses  within  the  stat.  9 
Geo.  II.  c.  36.  Again,  a  bequest  for  such  "benevolent  pur- 
poses" as  the  trustees  in  their  integrity  and  discretion  may 
agree  on  (o),  or  "to  be  given  in  private  charity  "  (p)  is  not  to 
be  considered  a  bequest  to  charitable  uses  (q) . 

Davies,  9  Ves.  535;  Att.-Gen.  v.  Hinxman,  2  Jac.  &  Walk.  170; 
Limhrey  v.  Ourr,  Madd.  &  Geld.  151.  See  also  Morice  v.  Bishop  of 
Durham,  10  Vos.  53«;  Mitford  v.  Reynolds,  1  Phil.  Ch.  0.  185,  196; 
16  Sim.  105;  Smith  v.  Oliver,  11  Beav.  481;  Re  Cox,  7  0.  D.  204. 

{h)  Garter  v.  Oreen,  3  Kay  &  J.  591 ;  Warren  v.  RudaJl,  4  K.  &  J. 
603;    Hall  v.    Warren,  9  H.   L.   0.   420. 

(i)  Arnold  v.  ChapTnan,  1  Ves.  Sen.  lOS;  Gibbs  v.  Rumsey,  2  V.  & 
B.  294.  {k)  Howse  v.  Chafmutn,  4  Ves.  542. 

(Z)  Cf.  ante.  p.  508;  Cooke  v.  Stationers'  Company,  3  Myln.  &  K. 
262;   Henchman  v.  Att.-Gen.,  3  M.  &  K.  485. 

(to)  Morice  v.  Bishop  of  Durham,  9  Ves.  399;  10  Ves.  522.  In  Re 
Best,  [1904]  2  Ch.  354,  a  gift  to  the  corporation  of  Birming- 
ham in  aid  of  "  such  charitable  and  benevolent  institution  " 
as  they  should  in  tlieir  discretion  think  fit  was  held  to  be  a  good 
charitable  gift;  following  the  decision  of  Pearson,  J.,  in  Re  Sutton, 
28  C.  D.  464,  where  the  words  of  the  Will  were,  "in  charitable  and 
deserving  objects."  («")  Doe  v.  Copestake,  6  East,  32-8. 

(o)  James  v.  Allen,  3  Meriv.  17.  As  to  cases  where  the  disposition 
of  a  fund  for  charitable  purposes  is  left  to  the  discretion  of  legatees  ia 
ti-ust,  see  Waldo  v.  Caley,  16  Ves.  206;  Down  v.  WorraU,  1  M.  &  K. 
561;  Horde  v.  Lord  Suffolk,  2  M.  &  K.  59;  Ellis  v.  Selby,  1  Mylne 
&  Cr.  286;  Nightingale  v.  Goulburn,  5  Hare,  484;  2  Phil.  Ch.  C. 
594;  Townshend  v.  Carus,  3  Hare,  257;  Kendall  v.  Grariger,  5  Beav. 
300;  Salusbury  v.  Denton,  3  Kay  &  .1.  529;  Wilkinson  v.  Lindgren, 
L.  R.  5  Ch.  570;   Re  Piercy,  [1898]  1  Ch.  565. 

{p)  Ommanney  v.  Butcher,  1  Turn.  &  Eu.ss.  260.  See  also  Vezey 
V.   Jamson,  1  Sim.  &  Stu.   71;    Nash.  v.  Morlcy,  5  Beav.  177. 

(g)  Thom^as  v.  Howell,  L.  E.   18  Eq.   198. 
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Tliis  distinction  is  attended  with  important  consequences, 
inasmuch  ,as  the  rule  is  completely  established,  that  where  a 
charitable  purpose  (in  the  technical  sense)  is  expressed,  however 
general,  the  bequest  shall  not  fail  on  account  of  the  uncertainty 
or  failure  of  the  object;  but  the  particular  mode  of  application 
will  be  directed  by  the  King's  sign  manual  in  some  cases,  in 
others  by  the  Court  of  Chancery  (r).  But  where  a  bequest  is 
for  a  pui-pose  of  liberality  or  benevolence,  or  private  charity  or 
philanthropy  (s),  not  amounting  to  a  "  charitable  use,"  and  is  of 
a  nature  so  general  and  undefined  as  to  be  incapable  of  being 
executed  by  the  Court,  it  fails  altogether,  and  the  heir-at-law, 
the  next  of  kin,  or  residuary  legatee,  as  the  C^ise  may  be,  becom'es 
entitled  to  the  property  (0,  as  in  the  case  of  bequests  void  by 
the  statute. 

Where  a  bequest  is  made  for  charitable  and  other  purposes 
not  charitable,  the  law  is  thus  stated  by  Lord  Davey  in  Hunter 
V.  Ati.-Gen.  (u):  "There  are  two  classes  of  authorities.     On 

(r)  By  Sir  V/m.  Grant  in  Morice  v.  Biskop  of  Durham,  9  Ves.  405; 
Simon  v.  Barber,  5  Euss.  112;  Hayter  v.  Trego,  5  Euss.  113;  Bennett 
V.  Hayter,  2  Beav.  81;  Att.-Oen.  v.  Lawes,  8  Hare,  32;  Loncomhe  v. 
Wintringham,  13  Beav.  87.  The  distinction  seems  to  be  that,  v^here 
there  is  a  general  indefinite  charitable  purpose,  not  fixing  itself  on 
any  particular  object,  the  disposition  is  in  the  King  by  the  sign  manual; 
but  where  the  gift  is  to  trustees,  with  general  or  some  objects  pointed 
out,  which  fail,  the  Court  will  take  upon  itself  the  execution  of  the 
ti'ust:  Ommanney  v.  Butcher,  1  Tyirn.  &  Euss.  270;  Moggridge  v. 
Thackwell,  7  Ves.  36;  Att.-Oen.  v.  Gladstone,  13  Sim.  7;  Reeve  v, 
Att.-Qen.,  3  Hare,  191;  Pocock  v.  Att.-Oen.,  3  C.  D.  342;  Wilkin- 
son V.  Lindgren,  L.  E.  5  Ch.  570;  Be  Jarmans  Estate,  8  C.  D. 
584.  See  per  Buckley,  J.,  in  Be  Davis,  [1902]  1  Ch.  at  p.  888.  For 
cases  where  the  Court  executed  the  trust  cy-pres,  see  Att.-Oen.  v. 
Ironmongers'  Co.,  2  M.  &  K.  576;  Att.-Oen.  v.  Boulthee,  2  Ves.  380; 
Hayter  v.  Trego,  5  Euss.  113;  Mayor  of  Lyons  v.  Adv.-Oen.  of  Bengal, 
1  App.  Gas.  91;  Biscoe  v.  Jackson,  35  C.  D.  460;  Be  Slevin,'[189l\  2 
Ch.  236,  reversing  Stirling,  J.,  [1891]  1  Ch.  373;  Be  Davis,  [1902]  1 
Ch.  876;  Be  Mann,  [1903]  1  Ch.  232;  Be  Cunningham,  [1914]  1  Ch. 
427.  For  cases  where  the  Court  would  not  execute  the  trust  cy-pres, 
see  Cherry  v.  Mott,  1  M.  &  Cr.  123;  Clarke  v.  Taylor,  1  Drew.  642; 
Bussell  v.  Kellett,  3  Sm.  &  G.  264;  Langford  v.  Oowland,  3  Giff.  617; 
New  v.  Bonaker,  L.  E.  4  Eq.  655;  Be  Prison  Charities,  L.  E.  16  Eq. 
129;  Fisk  v.  Att.-Qen.,  L.  E.  4  Eq.  521;  Be  Ovey,  29  C.  D.  560;  Be 
White's  Trusts,  33  C.  D.  449;  Be  Bymer,  [1895]  1  Ch.  19;  Be  Joy, 
60  L.  T.  175. 

(s)  Be  Macduf,  [1896]  2  Oh.  451. 

(?)  Morice  v.  Bishop  of  Durham,  0  Ves.  399;  10  Ves.  522;  James  v. 
Allen,  3  Meriv.  17;  Ommanney  v.  Butcher,  1  Turn.  &  Euss.  260; 
Vezey  v.  Jamson,  1  Sim.  &  Stu.  71;  Fowler  v.  Oarlike,  1  Euss.  &  M. 
2-32;  Ellis  v.  Selby,  1  M.  &  Cr.  286;  Williams  v.  Kershaw,  5  CI.  & 
F.  Ill;  Kendall  v.  Oranger,  5  Beav.  S'OO;  Dolan  v.  Macdermot,  L.  E. 
5  Eq.  60;  L.  E.  3  Oh.  676. 

(«)  [1899]  A.  C.  309,  at  p.  323.  The  decision  of  the  House  of  Lords 
in  this  case  restored  that  of  Eomer,  J..  [1897]  1  Oh.  518. 
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the  one  hand,  there  is  a  long  series  of  case's  extending  from 
Moricc  V.  BisJiop  of  Durham  {vj,  decided  by  Sir  William  Grant 
and  Lord  Eldon,  to  In  re  Macduff  (x),  decided  by  the  Court  of 
Appeal  in  1896,  and  including  two  decisions  of  Lord  Cotten- 
ham.  In  these  cases  it  has  been  held  that  Avhore  charitable 
puri^oses  are  mixed  up  -with  other  purposes  of  such  a  shadowy 
and  indefinite  nature  that  the  Court  cannot  execute  them  (such 
as  '  charitable  or  benevolent,'  or  '  charitable  or  philanthropic,'  or 
'charitable  or  pious'  pui'poses),  or  where  the  description 
includes  pui'poses  which  may  or  may  not  be  charitable  (such  as 
'undertakings  of  public  utility'),  and  a  discretion  is  vested  in 
the  trustees,  the  whole  gift  fails  for  uncertaint}' . 

"  On  the  other  hand,  it  has  been  decided  in  cases  such  as 
AU.-Gen.  v.  Doyley  {y)  and  Salushury  \.  Denton{z)  that 
where  the  trustees  have  a  discretion  to  apportion  between 
charitable  objects  and  definite  and  ascertainable  objects  non- 
charitable,  the  trust  does  not  fail;  but  in  default  of  apportion- 
ment b}-  the  trustees  the  Court  will  divide  the  fund  between 
the  objects  charitable  and  non-charitable  equally. 

"  A  third  class  of  cases  was  relied  on  by  the  Attorney- 
General,  of  which  Smnett  v.  Herbert  {a)  and  In  re  Douglas, 
Obert  V.  Barroiu(b),  are  examples-,  in  which  there  is  a  general 
overriding  trust  for  charitable  purposes,  but  some  of  the 
particular  purposes  to  which  the  fund  may  be  applied  are  not 
strictly  charitable,  or  one  of  two  alternate  modes  of  application 
is  invalid  in  law.  In  such  cases  the  trust  is  good,  and  the  Court 
will  give  effect  .to  the  general  charitable  trust,  but  the  trustees 
are  restricted  from  applying  the  fund  to  the  purposes  or  in  the 
manner  which  are  objectionable." 

It  will  be  seen  in  the  foregoing  pages  that  bequests  are  some- 
times void  by  reason  of  their  falling'  within  the  Mortmain 
Statute,  and  sometimes  by  reason  of  the  uncertainty  of  the 
bequest  or  the  failure  of  the  object,  and  that  generally  when 
the  bequest  is  wholly  void  the  heir-at-la,w  or  next  of  kin  or 
residuary  legatee,  as  the  case  may  be,  becomes  entitled  to  thc> 
property.  Sometimes,  however,  questions  arise  by  reason  of  Bequedts  par- 
the  bequest  being  held  only  partially  void,  and  in  such  cases  *^"»''y  ^'^^'^ 

(v)  9  Vcs.  399;  10  Yes.  321. 

Ix)  [1S96]   2  Ch.   451;    7.V  Sidnei/,  [1908]   1  Oh.  488. 

ly)  (1735),  4  Vin.  Abr.  485;   7  Ves.  58,  n. 

(2)  3  K.  &  J.  529. 

(a)  L.  R.  7  Ch.  232. 

(6)  35  0.  D.  472. 
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the  rule  would  seem  to  be,  that  if  the  first  object  is  not  go 
defined  that  you  can  reasonably  ascertain  the  amount  required, 
the  whole  must  fail  for  uncertainty  (c) .  But  where  there  is  a 
gift  of  money  on  trust  to  apply  a  portion  of  the  income  for 
a  definite  purpose,  and  then  to  apply  the  surplus  for  another 
purpose,  if  the  first  gift  fails,  the  whole  income  falls  into 
the  (surplus,  and  that  whether  or  not  you  can  fairly  ascertain 
what  is  the  extreme  sum  required  for  the  first  purjDose.  The 
real  question  in  these  cases  is  whether  on  the  true  construction 
of  the  gift  the  trust  for  the  application  of  the  income  is  to  be  a 
charge  on  the  whole  income  and  the  residue  is  to  be  giiven  to 
the  charitable  purpose  {d\),  the  principle  being  tliat  only  so 
much  of  the  fund  as  is  required  for  the  illegal  purpose  is  to  be 
abstracted,  and  the  gift  for  the  illegal  purpose  being  void  none 
is  required,  and  consequently  the  entire  fund  remains  applicable 
to  the  valid  purpose. 

Where  there  is  an  immediate  gift  for  charitable  purposes, 
the  gift  is  not  rendered  invalid  by  the  fact  that  the  particular 
application  directed  cannot  immediately  take  effect,  or  will  not 
of  necessity  take  effect  within  any  definite  limit  of  time,  and 
may  never  take  effect  at  all  (e).  Where,  therefore,  a  testatrix 
directed  that  as  soon  as  land  should  be  given  for  the  purpose 
moneys  bequeathed  by  her  should  be  expended  in  the  erection 
of  almshouses  in  three  specified  places,  it  Was  held  that  this  was 
not  a  conditional  gift  to  charity  (/),  but  Was  an  immediate  gift, 
and  an  inquiry  was  directed  whether  any  land  had  been  given 
or  rendered  available  for  the  purposes  intended  {g) . 


(c)  See  Jarm.  on  Wills,  6tli  edit.  228,  469,  and  cases  below  in  n.  {d). 

(d)  Magistrates  of  Dundee  v.  Morris,  3  Macq.  134;  Fish  v.  Att.- 
Oen.,  L.  E.  4  Eq.  521;  Dawson  v.  Small,  L.  R.  18  Eq.  114;  Re 
Williams,  5  0.  D.  735;  Be  Birkett,  9  0.  D.  576;  Be  Vaughan,  33  C.  D. 
187;  Be  Bogerson,  [1901]  1  Ch.  705;  cf.  Chapman  v.  Brown,  6  Ves. 
404;  Fowler  v.  Fowler,  33  Beav.  616;  Cramp  v.  Play  foot,  4  K.  &  J. 
479. 

(e)  Per  Lord  Macna^hten,  Wallis  v.  Sol.-Gen.  for  New  Zealand, 
[1903]  A.  0.  173,  186;  Chamherlayne  v.  Brockett,  L.  E.  8  Ch.  206; 
Be  Univerdty  of  Londan,  &c.,  [1909]  2  Oh.  1. 

(/)  See  Cherry  v.  Mott,  1  My.  &  Or.  132,  as  to  conditional  legacies 
to  charities. 

{g)  Chamherlayne  v.  Brockett,  ubi  supra,  following  Sinnett  v.  Her- 
bert, L.  E.  7  Ch.  232. 
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CHAPTER    THE    SECOND. 

THE  CONSTRUCTION  OF  WILLS . 

.SECTION  I. 
General  Rules  of  Construction. 

IT  is  obviously  not  within  the  scope  of  this  Treatise  to  enter 
fully  into  the  general  doctrine  of  the  construction  of  Wills. 
It  'may,  however,  be  useful  to  state  briefly  some  of  the  most 
important  rules  which  have  been  established  upon  this  subject. 
And  it  'may  also  be  expedient  to  prefix  a  statement  of  the 
general  principle  on  which  Wills  ai^  to  be  expounded. 

The  question  in  expounding*  a  Will  is  not  what  the  testator  General 
meant,  but  what  is  the  meaning'  of  his  words:  The  use  of  the  P^^^^^P^^- 
expression,  that  the  intention  of  the  testator  is  to  be  the  guide, 
unaccompanied  with  the  constant  explanation  that  it  is  to  be 
sought  in  his  words,  and  a  rigorous  attention  to  them,  is  apt  to 
lead  the  mind  insensibly  to  speculate  upon  what  the  testator 
may  be  supposed  to  have  intended  to  do,  instead  of  strictly 
attending  to  the  true  question,  which  is,  what  that  which  he 
has  jwritten  means:  The  Will  must  be  expressed  in  writing, 
and  that  writing  only  is  to  be  considered.  And  in  construing 
that  Avriting,  the  rule  is  to  read  it  in  the  ordinary  and  gi-am- 
matical  sense  of  the  words,  miless  some  obvious  absurdity  or 
some  repugnance  or  inconsistency  with  the  declared  intentions 
of  the  writer,  to  be  extracted  from  the  whole  instrument,  should 
follow  from  so  reading  it  (a] . 

(a)  Abbott  V.  Middleton,  7  H.  L.  C.  114,  by  Lord  Wensloydale; 
Gordon  v.  Gordon,  5  H.  &  C.  254.  Where  the  words  of  a  Will  are 
unambiguous,  thoy  cannot  be  departed  from  mcr;>ly  because  they  load 
to  consequcncos  capricious  or  even  harsh  and  unri-asonablc ;  but  where 
thoy  arc  capable  of  two  interpretations  that  coiL-^truction  of  tliera  is 
to  bo  adopted  which  is  in  accordance  with  an  intellit^iblo  and  reason- 
able, and  not  a  capricious  or  anomalous,  result:  Bathurst  v.  Errinrjton, 
2  App.  Cas.  698.  A  txistator  must  not  be  presumed  to  intend  an 
absurdity;  ncverthekvss,  if  shown  by  the  context  or  by  the  whole 
Will  to  have  so  intended,  the  intention,  if  not  illegal,  must  be  carried 
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1.  Technical 
words  not 
necessary. 


2.  Technical 
words  to  be 
taken  in  their 
legal  sense. 


1.  Technical  words  are  not  necessary  to  give  cfiect  to  any 
species  of  disposition  (6).  Therefore,  where  the  testator  used 
the  Avords  "all  my  personal  estates,"  and  it  was  clear  beyond 
all  doubt,  upon  the  face  of  the  Will  that  the  testator  meant  by 
these  words,  not  what  is  technically  understood'  by  them',  but 
the  real  property  over  which  he  had  an  absolute  personal  power 
of  (disposition,  it  was  holden  that  the  freehold  passed  by  this 
description  (c).  So  on  the  other  hand,  if  on  the  whole  Will  it 
clearly  appears  that  the  testator's  intention  was  to  bequeath 
leasehold  property,  in  which  he  had  a  chattel  interest  only, 
undei-  the  description  of  his  real  estate,-  such  intention  shall  be 
carried  into  effect  \d) . 

2.  Nevertheless,  if  technical  words  are  used  by  the  testator, 
he  will  be  presumed  to  employ  them  in  their  legal  sense,  unless 
the  context  contained  a  clear  indication  to  the  contrary  (e). 


out:  Rhodes  v.  Rhodes,  7  App.  Cas.  192.  See  as  to  the  use  to  be  made 
by  the  Court  of  previous  decisions  on  other  Wills,  Oreville  v.  Browne, 
7  H.  L.  C.  703;  Re  Morgan.  [1893]  3  Oh.  222,  228;  Re  Bawden,  [1894] 

1  Ch.  693,  697;   Re  Stone,  [1893]  2  Ch.  193,  2!)0,  201. 
(6)  By  Lord  Kenyon,  in  Bay  v.  Coventry,  3  T.  K.  86. 

(c)  Doe  V.  Tofield,  11  East,  246;  Roe  v.  Pattison,  16  East,  221;  Doe 
V.  Haslewood,  6  A.  &  E.  167;  Doe  v.  Pratt,  ibid.  180.  So  "all"  has 
been  held  to  pass  real  estate:  Re  Shepherd,  [1914]  W.  N.  65.  And  the 
words  "all  the  rest''  have  been  held  to  pass  real,  as  well  as  personal, 
property,  although  there  was  no  prior  mention  of  realty  in  the  Will: 
Attree  v.  Attree,  L.  E.  11  Eq.  280;  cf.  Smyth  v.  Smyth,  8  C.  D.  561; 
and  see  Re  Willatty,  [1905]  1  Ch.  378. 

{d)  Ilobiion  \..  Bla-ckbum,  1  Mylnc  &  Iv.  571;  Goodman  v.  Edwards, 

2  Mylne  &  K.  759;  Read  v.  Backhouse,  2  Euss.  &  M.  546;  Doe  v. 
Cranstoun,  7  M.  &  W.  1;  Swift  v.  Swift,  1  De  G.  F.  &  J.  160.  A 
testator  devised  a  farm  by  the  description  "  my  freehold  farm  and 
lands  situate  at  E."  The  Will  contained  no  residuary  devise.  The 
farm  comprised  about  seventy-six  acres,  of  which  twenty-six  were 
copyhold.  It  was  held  that  the  copyhold  parts  of  the  farm  passed 
•under  the  devise:  Re  Bright  Smith,  31  0.  D.  314.  In  this  case  Hall 
V.  Fisher,  1  Coll.  47,  and  Stone  v.  Greening,  13  Sim.  309,  were  dis- 
tinguished on  the  ground,  inter  alia,  that  in  those  cases  there  was  a 
residuax'y  devise,  and  there  was  no  room  for  the  operation  of  the  pre- 
sumption that  one  who  has  gone  through  the  form  of  making  a  Will 
doe^  not  intend  to  die  intestate.  See  Re  Harrison,  30  C.  D.  390,  393. 
By  the  26th  section  of  the  Wills  Act  a  general  devise  of  the  testator'^ 
lands  shall  include  copyhold  and  leasehold  as  well  as  fre?hold  lands. 
As  to  the  construction  of  this  section,  see  Butler  v.  Butler,  28  C.  D.  66. 

(e)  Lane  v.  Lord  Stanhope,  6  T.  E.  332,  by  Lord  Kenvon;  Phillips 
V.  Garth,  3  Bro.  C.  C.  68,  bv  BuUer,  J.;  Buck  v.  Norton,  1  Bos.  & 
Pull.  57,  by  Eyre,  C.  J.;  Smith  v.  Butcher,  10  C.  D.  113,  116;  Keay 
V.  Boulton,  25  C.  D.  212;  Re  Fraser,  [1904]  1  Ch.  Ill,  117;  Re  Simcoe, 
[1913]  1  Ch.  552.  A  testator  devised  "all  real  estate  of  which  he 
might  die  seised.''  It  was  held  that  "seised"  being  a  purely  technical 
word  must  be  construed  according  to  its  technical  meaning:  Leach  v. 
Jay,  6  C.  D.  496;  9  0.  D.  42.  In  construing,  however,  the  autograph 
Will  of  an  illiterate  man,  the  usual  meaning  of  technical  language  may 
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"  If  words  of  art,"  said  Lord  Alvanley,  in  Thellusson  v.  Wood- 
ford  (/),  "  are  used,  they  are  construed  according  to  the  tech- 
nical sense,  unless  upon  the  whole  Will  it  is  plain  that  the 
testator  did  not  so  intend."  Courts,  therefore,  have  no  right 
or  povv-er  to  say  that  the  testator  did  not  understand  the  mean- 
ing of  the  words  he  has  used,  or  to  put  a  construction  upon, 
them  different  from  what  has  been  long  received,  or  what  is 
affixed  to  them  by  the  law{g).  But  where  the  intention  of 
the  testator  is  plain,  it  will  be  allowed  to  control  the  legal 
operation  of  words  however  technical  (h). 

The  rule  above  stated  has  been  carried  so  far,  that,  in  some 
instances,  the  testator  has  been  presumed  to  use  words  and  forms 
of  expression  in  the  sense  which  they  have  acquired  by  decided 
cases,  although  such  sense  be  different  from  their  ordinary  and 
natural  meaning  (^) . 

But  it  has  been  laid  down  by  high  authority  that  in  con- 
struing a  Will  of  personal  property,  the  terms  that  are  used  in 
the  Will  are  to  be  construed  according  to  the  ordinary  accepta- 
tion of  language  in  the  transactions  of  mankind  (k) . 

It  may  bo  useful,  in  this  place,  to  advert  to  the  well-known  where  there 
principle,  that  where  there  is  a  general  intent,  and  a  particular  Int^^t^anTa 
one,  the  particular  is  to  be  sacrificed  to  the  general  intent  (l) :   particular 
Which  doctrine,  perhaps,  when  rightly  understood,  amounts  to  particular  is 
no  more  than  an  example  of  the  rule  now  under  consideration,  t,°^?f*T" 

'■  .  need  to  the 

viz.,  that  technical  words,  pv  words  of  known  legal  import,  general, 
shall  have  their  legal  effect,  unless,  from  subsequent  inconsistent 

be  disregarded,  but  no  word  wliich  has  a  clear  and  definite  operation  can 
bo  struck  out:  Hall  v.  Warren,  9  H.  L.  C.  420.  Where  a  testator  in  a 
foreign  Will  expresses  himself  in  technical  language  of  the  place  where 
made  and  where  he  is  domiciled,  to  obtain  the  intention  the  technical 
terms  must  bo  interpreted  by  the  meaning  put  on  them  in  the  system 
of  law  from  which  they  are  boiTOwed:  Studd  v.  Cook,  8  App.  Oas. 
677;   Bradford  v.  Young,  26  0.  D.  656. 

(/)  4  Vcs.    329;    and  see  post,  p.   874,  note   (x). 

(g)  By  Buller,  J.,  in  Hodgson  v.  Ambrose,  Dougl.  341.  See  also 
Milnes  v.  Slater,  8  Yes.  306 ;  Doe  v.  Perratt,  6  M.  &  Gr.  342,  >per  Parke, 
B.;   Towns  v.  Wentworth,  11  Moo.  P.  C.  543,  per  Lord  Kingsdown. 

(/O  Vauchamp  v.  Bell,  Madd.  &  Geld.  343;  6  Cruise's  Dig.  148, 
3rd  edit. 

(i)  Baines  v.  Dixon,  1  Ves.  Sen.  41;    Wilmot  v.  Wilmot,  8  Yes.  10. 

{k)  By  Lord  Lyndhurst,  in  Parker  v.  Marchant,  1  Phil.  Ch.  G. 
360:  approved  by  Wood,  V.-C,  Kay,  375;  Be  Bedsons  Trusts,  28 
C.  D.  523,  525,  per  Brett,  M.   R. 

(/)  Robinson  v.  Bobinson,  1  Burr.  38;  Jesson  v.  Wright,  2  Bligh,  49; 
Doe  V.  Harvey,  4  B.  &  0.  620.  Cf.  per  Knight-Bruce,  J.,  in  Key  v. 
Key,  4  D.  M.  &  G.  73,  84. 
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words,  it  is  verij  clear  that  the  testator  meant  otherwise  {m) . 
For  instance,  if  the  testator  bequeaths  real  property  to  a  man 
and  the  heirs  of  Ms  body,  or  to  a  man  for  life,  with  a  subsequent 
limitation  to  the  heirs  of  his  body,  this  creates  an  estate  tail 
according  to  the  clearly  established  rules  of  law;  and,  therefore, 
the  estate  tail  so  created  shall  not  be  cut  down  into  an  estatia 
for  life,  although  the  Will  contains  subsequent  words  expressive 
of  an  intention  that  the  heirs  of  the  body  iof  the  devisee  shall 
take  as  tenants  in  common  {n).  It  is  true  that  heirs  of  the 
body  cannot  take  as  tenants  in  common;  but  it  does  not  follow 
that  the  testator  did  not  intend  tha^t  the  heirs  of  the  bod'j 
should  take,  because  they  cannot  take  in  the  mode  prescribed: 
This  only  follows,  that,  having  given  to  heirs  of  the  bod;'y,  he 
could  not  modify  that  gift  in  the  two  different  ways  which  he 
desired  (o).  The  particular  intent,  then,  that  the  heirs  of  the 
body  should  take  as  tenants  in  common,  must  be  sacrificed  to 
the  general  intent  that  there  should  be  an  estate  tail;  and 
therefore  the  words  "as  tenants  in  common"  may  be  re- 
jected {p).  Nevertheless  the  words  "heirs  of  the  body"  will 
yield  to  a  clear  particular  intent,  that  the  estate  should  be  only 
for  life  (g). 


3.  The  construction  of  the  Will  is  to  be  made  upon  the  entire 


3.  Construc- 
tion must  be.  t..,  „.  , 

on  the  whole     instrument,  and  not  merely  upon  disjointed  parts  oi  it:  and 
consequently  all  its  parts  are  to  be  construed  with  reference  to 


(to)  B}'  Lord  Bedesdale,  in  Jesson  v.  Wright,  2  Bligh,  56,  57; 
JenMns  v.  Hughes,  8  H.  L.  0.  571;  Doe  v.  Gallini,  5  B.  &  Adol.  621; 
Lees  V.  Moseley,  1  Y.  &  Coll.  589;  Toller  v.  Attwood,  15  Q.  B.  929, 
954;  Towns  v.  WenUuorth,  11  Moo.  P.  0.  543,  per  Lord  Kingsdown; 
Forshrook  v.  Forsbrooh,  L.  E.  3  Oh.  93.  And  cf .  Be  Richardson,  [19041 
1  Ch.  332. 

(r?)  Jesson  v.  Wright,  2  Bligh,  1;  Doe  v.  Featherstone,  1  B.  &  Adol. 
944.  See  also  Reece  v.  Steele,  2  Sim.  233;  Mortimer  v.  West,  2  Sim. 
274;  Ward  v.  Bevil,  1  Younge  &  Jerv.  512;  Jack  v.  Fetlierston,  9 
Bligh,  238;  Dunk  v.  Fenner,  2  Euss.  &  M.  566;  Douglas  v.  Congreve, 
1  Beav.  59;  Tate  v.  Clarke,  1  Beav.  100;  Roddy  v.  Fitzgerald,  6 
H.  L.  C.  623.  See  also  the  matter  discussed  in  Van  Orntten  v.  Fox- 
well,  [1897]  A.  0.  658. 

(o)  By  Lord  Eedesdale,  in  Jesson  v.    Wright,  2  Bligh,  57. 

(V)  See  Doe  v.  Harvey,  4  B.  &  0.  610. 

(g)  By  Lord  Eldon,  in  Jesson  v.  Wright,  2  Bligh,  53;  Jordan  v. 
Adams,  6  C.  B.  N.  S.  748;  9  0.  B.  N.  S.  483.  Se«  also  Jeyikins  v. 
Hughes,  8  H.  L.  0.  571;  Oummoe  v.  Howes,  23  Beav.  184.  As  to 
controlling  the  prima  facie  meaning  of  the  word  "  issue,"  by  the  context, 
see  the  cases  collected  post,  p.  876  et  seq. 
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each  other  (r) .     So  the  language  of  the  Will  ought  to  be  con- 
strued with  reference  to  the  codicil;  and  vice  versa  (s). 

Hence,  general  words  in  one  part  of  a  Will  may  be  restrained 
in  cases  where  it  can  be  collected  from  any  other  part  of  the 
Will,  that  the  testator  did  not  mean  to  use  them  in  their 
general  sense  {t). 

Hence,  also,  generally  speaking,  if  the  same,  words  occur  in  same  words 
different  parts  of  the  same  Will,  they  must  be  taken  to  have  more  than 
been  used  everywhere  in  the  same  sense,  unless  there  appears  a  °'^^®" 
clear  intention  to  the  contrary  {u).  But  this  rule  does  not 
preclude  the  Court  from  putting  a  different  construction  upon 
the  same  words,  even  though  used  only  once  in  a  Will, 
when  applied  to  different  subject-matters.  Thus,  in  Forth  v. 
Chapwian  {x),  where  the  testator  devised  real  and  personal  estate 
to  A.,  and  if  he  should  die,  and  lecwe  no  issue  of  his  body,  then 
to  B.;  Lord  Macclesfield  said,  that  it  might  be  reasonable 
enough  to  take  the  same  woi'ds  as  to  the  different  estates  of 
realty  and  personalty  in  different  senses,  and  as  if  repeated  by 
two  several  clauses;  and  that  the  words  "leave  no  issue,"  as^ 
applied  to  the  personal  estate,  should  be  taken  to  mean,  leave- 
no  issue  at  the  time  of  his  death,  but  as  applied  to  the  freehold 
to  mean  an  indefinite  failure  of  issue :  And  this  case  has  been 
considered  as  an  authoritj^  in  many  subsequent  instances  for 

(r)  Turpine  v.  Forreyner,  1  Bulst.  101;  Re  Bedsons  Trusts,  2% 
C.  D.  523,  525,  per  Brett,  M.  B. 

(s)  Darley  v.  Martin,  13  C.  B.  683;  Hartley  v.  Trihher,  16  Beav. 
510.  See  also  Cator  v.  Cator,  14  Beav.  463.  A  codicil  is  to  be  taken 
as  a  component  part  of  the  Will:  see  ante,  p.  5.  In  construing  a 
Will  containing  an  ambiguity,  the  Court  may,  for  the  pui-pose  of 
explanation,  refer  to  a  recital  in  a  codicil,  unless  it  is  obviously 
erroneous:  Re  Venn,  [1904]  2  Ch.  52,  following  Darley  v.  Martin,  ubi 
supra,  and  Orover  v.  Raper,  5  W.  R.  134.  If  there  were  an  obviously 
erroneous  recital  of  the  Will  in  the  codicil,  that  would  not  alter 
the  construction  of  the  Will:   Skerratt  v.   Oakley,  7  T.  R.  492. 

(0  Strong  v.  Teatt,  2  Burr.  912;  Doe  v.  Reade,  8  T.  R.  122;  Whit- 
more  V.  Trelawney,  6  Ves.   130;   Crone  v.   Odell,  1  Ball  &  Beat.  466. 

(m)  Whitmore  v.  Craven,  2  Chanc.  Ca.s.  169;  Dalzellv.  Welch,  2  Sim. 
319;  Ridgeway  v.  Munkittrick,  1  Dr.  &  W.  93,  per  Sugden,  0. ; 
Rhodes  v.  Rhodes,  27  Beav.  413.  See  also  per  Lord  Cairns  in  IJill  v. 
Crook  (L.  R.  6  H.  L.  283,  285).  See,  however,  Edyvean  v.  Archer, 
[19031  A.  C.  379,  3«4.  See  also  Re  Birks,  [1900]  1  Ch.  417,  "  Whenever 
in  a  deed,  or  Will,  or  other  document,  you  find  that  a  word  used  in 
one  part  of  it  has  some  ploar  and  definite  meaning,  tlien  the  pre- 
sumption is  that  it  is  intended  to  mean  the  same  thing  whore,  when 
used  in  another  part  of  the  document,  its  meaning  is  not  clear": 
per  Lindley,  M.  R.,  ibid.  418. 

(x)  1  P.  Wms.  667. 

3(2) 
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when  ono 
bequest  con- 
strued with 
reference  to 
another. 


a  different  construction  of  the  same  words  in  a  Will  as  applied 
to  different  subjects  {y). 

It  must  be  further  observed,  that  where  there  is  no  connec- 
tion by  grammatical  construction,  or  direct  words  in  reference, 
or  by  the  declaration  of  some  common  j^urpose,  between  distinct 
bequests  in  a  Will,  the  rule  now  under  consideration  will  not 
justify  the  drawing  in  aid  the  special  terms  of  one  bequest  to 
the  construction  of  another,  although  in  its  general  terms  and 
import  similar,  and  applicable  to  persons  standing  in  the  same 
degree  of  relationship  to  the  testator;  and,  although  there  is  no 
api>arent  reason,  other  than  the  different  wording  of  the  clauses, 
to  presume  that  the  testator  had  a  different  purpose  in  view(s). 

The  tendency,  however,  of  modern  decisions  (and  good  sense 
appears  to  require  it)  is  to  read  the  different  clauses  in  the  Will 
referentially  to  each  other,  unless  they  are  clearly  indepen- 
dent {a) . 


4.  Effect 
must  be 
given  to 
every  word : 


if  two  J  arts 
are  irrecon- 
cileable,  the 
latter  will 
prevail. 


4.  The  Court  is  bound  to  give  effect  to  every  word  of  the 
Will,  without  change  or  rejection,  provided  an  effect  can  be 
given  to  it,  not  inconsistent  with  the  general  intent  of  the  whole 
Will  taken  together  (6).  Thus,  if  one  devises  land  to  A.  B.  in 
fee,  and  afterwards  in  the  same  Will  devises  the  same  land  to 
CD.  for  life,  both  parts  of  the  Will  shall  stand;  and  in  the 
construction  of  law,  the  devise  to  C .  D .  shall  be  first  (c) .  But 
where  it  is  impossible  to  form  one  consistent  whole,  the  separate 
parts  being  absolutely  irreconcileable,  the  latter  will  prevail  (d). 


iy)  Sheffield  v.  Lord  Orrery,  3  Atk.  288;  Stafford  v.  Buckley,  2 
Ves.  Sen.  180;  Southhy  v.  Stonehouse,  2  Ves.  Sen.  616;  Doe  v. 
Smith,  5  M.  &  S.  131,  132;  Doe  v.  Ewart,  7  A.  &  E.  636,  659.  See 
also  Carter  v.  Bentall,  2  Beav.  551;  Byng  v.  Lord  Strafford,  5  Beav. 
558;  Head  v.  Rand-all,  2  Y.  &  Coll.  Ch.  C.  231;  Buckle  v.  Fawcett,  4 
Hare,  536,  542;  and  cf.  Beay  v.  Boulton,  26  C.  D.  212. 

(z)  Spirt  V.  Bence,  Oro.  Car.  368;  Right  v.  Compton,  9  East,  267; 
Chambers  v.  Brailsford,  18  Ves.  368.  But  where  there  is  a  clear 
omission  in  a  Will  refereaace  may  be  made  to  a  similar  gift  in.  the  same 
WiU  to  assist  in  ascertaining  what  the  omission  is:  Mellor  v.  Daintree, 
33  C.  D.  198.     And  see  Gittings  v.  McDermott,  2  M.  &  K.  69. 

(a)  Ford  v.  Ford,  6  Hare,  492,  by  Wigrajn,  V.-C. 

(6)  Gray  v.  Minnethorpe,  3  Ve5.  105;  Constantine  v.  Constantine,  6 
Ves.  102;  Doe  v.  Rawding,  2  B.  &  A.  448;  Hall  v.  Warren,  9  H.  L.  C. 
420. 

(c)  Anon.,  Oro.  Eliz.  9;  Doe  v.  Davies,  4  M.  &  W.  599. 

(d)  Constantine  v.  Constantine,  6  Ves.  100;  Doe  v.  Biggs,  2  Taunt. 
109;  Sim  v.  Doughty,  5  Ves.  243;  Wykham  v.  Wykhain,  18  Ves.  421; 
Sherratt  v.  Bentley,  2  Mylne  &  K.  149;  Morrall  v.  Sutton,  1  Phillim. 
Ch.  C.  533.  See  also  4  Beav.  478;  5  Beav.  100;  Shipperdson  v. 
Tower,  1  Y.  &  CoU.  0.  0.  441. 
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It  must  not,  however,  be  understood,  that  because  the  testator 
uses  in  one  part  of  his  Will  words  having  a  clear  meaning  in 
law,  and  in  another  part,  words  inconsistent  with  the  former, 
that  the  first  words  are  to  be  cancelled  or  overthrown  (e).  A 
contrary  principle  is  now  fully  established  in  the  doctrine 
already  considered,  that  the  general  intent,  although  first 
expressed,  shall  overrule  the  particular  (/). 

The  Court  is  also  bound  to  assume  that  all  documents  ad- 
mitted to  probate  are  testamentary  and  to  construe  them  in 
order  to  ascertain  the  testator's  intention  {g) . 

5.  The  Will   must  be  most  favourable  and    benignly  ex-  5.  Words 
pounded  to  pursue,  if  possible,  the  intention  of  the  testator  (h).  transposed 

To  effectuate,  therefore,  the  clear  intention,  as  apparent  upon  supplied,  or 
the  whole  Will,  clerical  errors  may  be  corrected  (^),  and  words  advance' the 
and   limitations    may   be   transposed  (;"),   supplied  (/c),   or  re-  appi^rent 

(e)  By  Lord  Bedesdale  in  Jesson  v.   Wright,  2  Bligh,  56. 

(/)  Ante,  p.    843. 

Ig)  Be  Barrance,  [1910]  2  Ch.  219. 

[h)  Touchst.  434;  2  Black.  Com.  381.  Thus,  where  a  testa,tor  by 
his  Will  gave  a  legacy  of  7,O00L  upon  trust  for  the  benefit  of  his 
married  daughter  and  her  children;  and  after  reciting  that  he  had  given 
a  bond  for  3,000'.  for  her  husband  he  directed  that  what  should  remain 
due  on  the  bond  at  his  death  should  be  paid  out  of  the  legacy:  and  by 
a  codicil  made  about  twelve  months  afterwards,  the  testator  recited  that 
ho  had  paid  the  3,000^  and  other  sunxs  for  which  he  was  bound  for  the 
husband  to  an  amount  exceeding  5,O00Z.  on  the  whole,  and  directed 
that,  unless  that  sum  at  least  should  be  repaid  previously  to  his  decease, 
the  sum  of  5,000^  should  be  taken  in  part  payment  of  the  7,000Z.  And 
it  was  admitted  that  the  husband  had  not  repaid  5,000^.  It  was  held 
that  the  testator  intended  that  what  at  his  dece-ase  should  be  due  to  him 
in  respect  of  these  sums  should  to  an  extent  not  exceeding  5,000^  b© 
deducted  from  the  daughter  s  legacy,  and  an  account  was  directed  of  tho 
amount  remaining  unpaid  of  sums  advanced  by  the  testator  for  the 
daughter's  husband:  Re  Taylor's  Estate,  22  C.  D.  495;  Re  Kelsey, 
[1905]  2  Ch.  465.  Of.  Re  Aird's  Estate,  12  C.  D.  291;  Re  Wood,  32 
0.  D.  517. 

(i)  Re  Northen's  Estate,  28  C.  D.  153,  where  by  an  obvious  eiTor  the 
words  "  Lea  Knowl  Estate  "  had  been  inserted  by  mistake  for  "  Crox- 
ton  Estate."  See  also  Re  Dayrell,  [1904]  2  Ch.  496,  where  the  word 
"or  "  was  read  "  of  "':  Re  Mayell,  [1913]  2  Ch.  488. 

{j)  Hudson  v.  Bryant,  1  Coll.  681. 

[k)  Doe  V.  MicUem,  6  East,  486,  493,  494;  Kirkpatrick  v.  Kirkpat- 
rick,  13  Ves.  476;  Montag^u  v.  Nucella,  1  Russ.  Chanc.  Cas.  171, 
172;  Abbott  v.  Middleton,  21  Bcav.  143;  7  H.  of  L.  0%.  But  see  the 
observations  of  Wood,  V.-C.,  in  Hope  v.  Potter,  3  Kay  &  J.  206, 
209;  Mcllor  v.  Daintrce,  33  C.  D.  198.  In  Re  Redfern,  6  C.  D.  133, 
it  was  held  that  a  clause  must  have  been  accidentally  omitted,  and  that 
the  Will  ought  to  bo  read  and  construed  as  if  such  a  clause  wore  con- 
tained in  it.  See  also  Re  Hunt,  62  L.  T.  753;  Phillips  v.  Rail,  54 
W.  R.  517. 
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"  or     cou- 
8trued"and," 
and  vice  versd : 
"if"  con- 
strued 
"  when  :  " 
"paid" 
construed 
"  payable :  " 
"  leaving  " 
construed 
"  having" 
or  "  having 
had:" 


ject/cd  (?)•  But  the  rule  is,  that  words  in  a  Will  are  not  to  be 
rejected  or  supplied,  unless  there  cannot  be  any  rational  con- 
struction of  the  words  as  they  stand  (m),  or  the  rejection  or 
insertion  is  necessary  to  carry  out  the  manifest  intention  of 
the  Will(w). 

So,  in  order  to  advance  the  apparent  intention  of  the  testator, 
"  or  "  may  be  construed  "  and  "  (o)  and  vice  versd  (p),  in  cases 
of  legacies,  as  well  as  devises  of  real  estate.  So  "  if  "  may  be 
construed  "when"  for  the  same  purpose  (g).  So,  uj^on  the 
whole  context,  the  wlord  "paid"  may  be  construed  "payable" 
or  "vested"  (r).  And  the  words  "  leaving"  any  child  may 
be  construed  "having"  or  "having  had"  (s).     And  the  word 

(J,)  Jesson  v.  Wright,  2  Bligh,  1;  Sherratt  v.  Bentley,  2  Mylne  &  K. 
149.  Thus  the  words  of  a  previous  bequest  will  not  be  affected  by  aa 
erroneous  reference  to  it  ia  a  later  part  of  the  Will:  Re  Duke,  16  CD. 
112. 

(to)  By  Lord  Eldon,  in  Chambers  v.  Brailsford,  19  Ves.  654;  S.  C .,  2 
Meriv.  25;  Peacock  v.  Stockford,  3  De  G-.  M.  &  G.  73,  77;  Pride  v. 
Fooks,  3  De  G-.  &  J.  252. 

{n)  Sweeting  v.  Prldeaux,  2  C.  D.  413.  See  also  per  Knight-Bruce, 
L.  J.,  in  Key  v.  Key,  1  De  Gr.  M.  &  Gr.  73,  •84;  and  Lord  Kingsdown  in. 
Towns  V.  Wentworth,  11  Moo.  P.  C.  526,  543. 

(o)  Richardson  v.  Spraag,  1  P.  Wms.  434;  Eccard  v.  Brooke,  2  Cox, 
213;  Lachlani  v.  Reynolds,  9  Hare,  796;  Bentley  v.  Meech,  25  Beav. 
197;  Qreated  v.  Greated,  26  Beav.  621;  Greenway  v.  Greenway,  2  De 
G-.  F.  &  J.  12S;  Johnson  v.  Simcock,  7  H.  &  N.  344;  Re  Crutchley, 
[1912]  2  Ch.  335.  The  construction  of  "and"  for  "or"  was  not 
allowed  in  Gittings  v.  McDermott,  2  M.  &  K.  69;  Mortimer  v.  Hartley, 
6  Exch.  60;  Barker  v.  Young,  33  Beav.  353;  Blundell  v.  Chapman, 
33  Beav.  648;  Cooke  v.  Mirehouse,  34  Beav.  27;  Holland  v.  Wood, 
L.  E.  11  Eq.  91;  Wingfleld  v.  Wingfield,  9  0.  D.  658. 

(p)  Hetherington  v.  Oakman,  2  Y.  &  Goll.  0.  0.  299;  Stapleton  v. 
Stapleton,  2  Sim.  N.  S.  212;  Ma^nard  v.  Wright,  26  Beav.  285.  This 
construction  was  refused  in  Pearson  v.  Rutter,  3  De  Gr.  M.  &  Gr.  398; 
Day  V.  Day,  Kay,  703;  Coates  v.  Hart,  32  Beav.  349;  Grey  v.  Pear- 
son, 6  H.  L.  0.  61;  Seccombe  v.  Evans,  28  Beav.  440;  Malcolm  v. 
Malcolm,  21  Beav.  225;  Hawksworth  v.  Haivksworth,  27  Beav.  1. 
"  And  "  may  be  construed  "  or  "  when  one  member  of  the  compound 
sentence  is  included  in  the  other,  and  would  be  superfluous  unless 
disjoined:  Day  v.  Day,  Kay,  703,  708,  by  Wood,  V.-C.  This  con- 
struction is  generally  made  in  favour  of  vesting,  and  not  to  defeat  a 
vested  gift:  Ibid. 

(q)  Smart  v.  Clark,  3  Euss.  Oh.  C.  365.  But  see  Bartleman  v. 
Murchison,  2  Euss.  &  M.  136. 

(r)  Martineau  v.  Rogers,  8  De  Gi-.  M.  &  G.  328. 

(s)  Kennedy  v.  Sedgwick,  3  Kay  &  J.  540;  Treharne  v.  Layton,  23 
W.  E.  799;  L.  E.  10  Q.  B.  459;  White  v.  Hill,  L.  E.  4  Eq.  265; 
Bryden  v.  Willett,  L.  E.  7  Eq.  472;  Re  Broian's  Trusts,  L.  E.  16  Eq. 
239;  Boyle  v.  Yorstown,  18  L.  T.  457.  Of.  Re  Cobbold,  [19031  2  Oh. 
299.  See,  however,  Re  Ball,  40  0.  D.  11.  The  principle  of  con- 
struction whereby  in  the  case  of  a  gift  over  on  death  without  "  leav- 
ing ■'  childi-en,  the  word  "  leaving  "  is  construed  "  having,"  so  as  not 
to  take  away  an  interest  previously  vested,  will  not  readily  be  appUed 
■where  the  subject-matter  of  the  gift  is  an  annuity  which  ex  vi  termini 
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"payable"  may  be  construed   "  vested"  (^).     And  the  word  "payable" 

"  survivor  "  may  be  construed  "  other  "(m).     So  the  words  "  not  *<  vested:  " 

survive  "  may  be  construed  as  equivalent  to  die  in  "  the  lifetime  "  survivor" 

of"  {x).      So  the  word  "receivable"  may  be  construed  "re-  ^°other^" 

ceived  "  {y).     So  "without  having  issue"  may  be  construed  in  "receivable" 

all  respects  as  the  same  as  "without  issue"  (0).     So  "issue"  ^°^ece^ved•" 

may  be  restricted  to  " children  "  {a).    So  "  next  surviving  son  "  "without 

may  be  construed  "  next  younger  "  and  not  "  next  elder  "  sur-  consTrued*^^ 

viving  son  (6).    So  the  word  "  entitled  "  must  be  read  "  entitled  "without 


issue: 


involves  the  notion  of  personal  enjoyment:   Re  HeminyxiYin,  45  C.  D.   restricted  to 
45i3.  "children:" 

{t)  Haydon  v.  Rose,  L.  E.  10  Eq.  224.     So  "vested"  may  be  read   '<nextsur- 
"  indefeasible ":    Re  Edmondson's   Estate,  L.    E.    5  Eq.   389;    Oreen-   vivinjjson" 
halgli  V.    Bates,  L.  E.  2  P.  &  D.  47.     ^e  post,  p.  1003.  read '' next 

(w)   Wilmot  V.   Wilmot,  8  Ves.   10;    Eyre  v.  Marsden,  4  M.  &  Or.   younger  sur- 
240;  Hurry  v.  Morgan,  L.  E.  3  Eq.  152;  Re  Arnold's  Trusts,  L.  E.  10  viving  son :  " 
Eq.   252;    Waite  v.   Littlewood,  L.   E.   8  Ch.   70;   Re  Palmers  Trusts,    "entitled" 
L.  E.  19  Eq.  320;  Gross  v.  Malthy,  L.  E.  20  Eq.  378;   Wake  v.  Varah, 
2  C.  D.  348;   Lucena  v.  Lucena,  7  0.  D.  255.     But  in  Re  Horner,!^ 
C.   D.  186,  the  Court  z'efused  to  construe  "survivor  or  survivors"  as 
"other  or  others."    For  other  cases  to  the  same  effect,  see  post,  p.  1210 
et  seq. 

(x)  Reed  v.  BraUhwaite,  L.  E.  11  Eq.  514. 

ly)  Re  Dodgson's  Trusts,  1  Drew.  440;  West  v.  Miller,  L.  E.  6 
Eq.   59. 

(2)  Eastwood  V.  Lockwood,  L.  E.  3  Eq.  487,  495.  Where  a  gift  to 
the  children  is  a  vested  gift,  it  will  not  become  divested  by  the  use  of 
the  words  in  case  the  parent  die  "leaving  no  issue"':  and  "leaving 
no  issue"  should  be  construed  "having  had  no  issue":  Treharne  v. 
Layton,  L.  E.  10  Q.  B.  459.  See  judgment  of  Amphlett,  B.,  ibid.,  at 
p.  463,  where  it  is  recognized  as  an  established  principle:  Re  Brad- 
bury, 73  L.  J.  Ch.  591.  Following  Treharne  v.  Layton,  the  Court 
of  Appeal,  in  Re  Cobbold,  [1903]  2  Oh.  299,  held  that  it  is  a  now  weU 
settled  principle  that  where  there  is  a  gift  by  Will  to  A.  for  life,  and 
after  his  dejath  to  his  children,  in  terms  which  give  the  children  an 
absolute  interest  in  A.'s  lifetime,  followed  by  a  gift  over  "if  A.  dies 
without  leaving  children,"  the  word  "  leaving  "  is  so  to  be  construed  as 
not  to  destroy  any  prior  vested  interest — that  is  to  say,  "  without 
leaving  children  "  ishould  bo  road  as  "  without  leaving  children  who 
have  not  attained  vested  interests";  and  this  principle  of  construction 
is  not  affected  by  the  circumstance  that  the  testator  knew  of  the  exist- 
once  of  a  cliild  of  A.,  and  that  such  knowlodge  appears  on  the  face  of 
the  Will  itself.  See,  however,  Re  Ball,  40  0.  D.  11  (explained  in 
Barkworth  v.  Barkivorth,  15  L.  J.  Ch.  754),  where  it  was  held  that  tlu? 
cases  where  "  leaving "  had  been  construed  "  having,"  in  order  to 
prevent  a  clear  previous  vested  gift  from  being  divesttnl,  did  not 
apply  where  it  was  plain  that  the  vested  gift  was  in  some  event  to 
bo  divested;  and  overruling  White  v.  Eight,  12  C.  D.  751.  In  Re 
Booth,  [1900]  1  Ch.  768,  the  words  "  but  should  she  die  without  child  or 
cliildrcn  "  were  read  as  meaning  without  a  child  or  children  living 
at  her  death. 

(a)  Bryden  v.  Willett,  L.  E.  7  Eq.  472;  Re  Hopkins'  Trusts,  9 
C.  D.    131;   post,  p.  879. 

(6)  Eastwood  v.  Lockwood,  L.  E.  3  Eq.  487. 
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read ' '  entitled 
in  posses- 
sion : ' ' 

•'  representa- 
tives "  read 
"  next  of 
kin  "  or  "  de- 
scendants :  " 
''  ascer- 
tained" 
construed 
"  made 
certain :  " 
"  at  their 
death  "  con- 
strued "  at 
their  respec- 
tive deaths." 
Gift  to 
daughters  to 
be  "settled 
upon  them 
strictly." 


Mistake  in  a 
Will. 


ill  possession  "  if  the  context  requires  it  (c).  So  the  expression 
"  in  possession  "  may  be  read  as  meaning  "entitled  to  a  vested 
estate  tail  in  remainder"  {d).  So  the  word  "representatives" 
has  been  construed  as  "next  of  kin"  or  "  descendants  "  (e). 
So  the  word  "  ascertained  "  should  be  construed  "  made  cer- 
tain "  (/).  And  the  words  "at  their  death"  should  be  con- 
strued "at  the  death  of  each  respectively"  {g). 

In  Loch  V.  Bagley  (h),  where  a  testator  directed  that  his 
daughters'  shares  under  his  Will  should  be  "  settled  upon  them- 
selves strictly,"  it  was  held  by  Lord  Romilly,  M.  R.,  that  the 
income  of  each  daughter's  share  should,  during  the  joint  lives 
of  herself  and  her  husband,  be  paid  to  her  for  life  for  h,er 
separate  use  without  power  of  anticipation;  and  if  she  died  first, 
then  her  share  should  go  as  she  should  by  Will  appoint,  and  in 
default  of  appointment  to  her  next  of  kin,  exclusively  of  her 
husband;  and  if  she  survived,  then  to  her  absolutely.  But  in 
Magrath  v.  Morehead  (^),  where  a  testator  directed  the  shares 
of  daughters  "  to  be  settled  on  themselves  at  their  marriage," 
Bacon,  V.-C,  held  that  two  daughters,  having  attained  twenty- 
one,  and  being  unmarried,  were  entitled  to  their  shares 
absolutely,  and  that  there  was  no  trust  for  a  settlement  w^hich 
the  Court  could  execute. 

A  mistake  in  a  Will  cannot  be  corrected,  or  an  omission, 
supplied,  unless  it  clearly  appears  by  fair  inference  from  the 
whole  Will  (k) .  But  a  clerical  error  can  be  corrected  bj'  the 
Court  of  Construction  where,  if  uncorrected,  it  makes  the  Will 
absm'd,  and  the  proper  correction  can  be  gathered  from  the 
context  (?).     And  an  erroneous  statement  in  fact  may  be  cor- 


(c)  He  Clinton's  Trusts,  L.  E.  13  Eq.  295;  Be  Noyce.  31  0.  D.  75; 
Be  Maunder,  [1902]  2  Ch.  875;  [1903]  1  Oh.  451;  Be  Bland's  Settle- 
ment, [1905]  1  Ch.  4. 

(d)  Foley  v.  Burnell,  1  Bro.  C.  C.  274;  Martelli  v.  Holloway,  L.  E. 
5  H.  L.  532;  Be  Lewis,  [1918]  2  Ch.  308.  Cf.  Be  FotliergilVs 
Estate,  [1903]  1  Ch.  149;  Be  Atkinson,  [1916]  1  Oh.  91. 

(c)  Be  Horner,   37  C.  D.  695;   post,  p.  896  et  seq. 

if)  Sidebottom  v.  Sidebottom,  L.  R.  2  P.  &  D.  365. 

(g)  Wills  V.  Wills,  L.  E.  20  Eq.  342;  and  cf.  Be  Hutchinson's. 
Trusts,  21  0.  D.  811. 

(h)  L.  E.  4  Eq.  122. 

(i)  L.  E.  12  Eq.  491.     See  also  Be  Jordan's  Trust,  [1903]  1  Ir.  120. 

iji)  Philipps  V.  CJuamberlaine,  4  Ves.  57;  Dent  v.  Pepys,  Madd.  & 
Geld.  351.  As  to  the  application  of  parol  evidence  to  rectify  mistakes 
in  the   description  of  legatees,  s&e  post,  p.  909  et  seq. 

(0  Be  Northen's  Estate,  28  0.  D.  153;  Be  Mayell,  [1913]  2  Ch. 
488.  As  to  the  power  of  the  Court  of  Probate  to  correct  errors,  see 
ante,  p.    253  et  seq. 
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rected,  and  will  not  necessarily  be  binding  on  a  legatee  so  as  to 
cut  down  an  express  gift  (m) .  Hence  not  only  in  cases  of 
devises  of  real  estate,  but  also  of  Wills  of  personal  property,  the 
Court  cannot,  in  its  interpretation  of  the  intention  of  the 
testator,  pay  the  least  regard  to  any  variance  between  the  Will 
as  it  stands,  and  the  instructions  given  for  preparing  it  {n) . 

Again,  an  express  bequest  cannot  be  controlled  by  the  reason  Bequest  not 
assigned:  The  assigned  reason  may  aid  in  the  construction  of  t°oUe^b°'tii 
doubtful  words,  but  cannot  warrant  the  rejection  of  words  that  reason  given 
are  clear  (o).     Nor  can  any  express  disposition  be  varied  by        ■.'•  , 

^    '  VI  r  J    nor  by  inicr- 

inf erence  or  argument  from  other  parts  of  the  Will  {p) :  Much  ence  from 
less  shall  the  obvious  construction  of  a  Will  be  controlled  by  the  the  WuT  ^° 
inconvenient  or  unmeritorious  nature  of  the  bequest  (q) :  On  the  ^'^^  ^7  ^'^ 

,        ~  .     ,  ,  .  immeritjrious 

contrary,  the  uourt  is  bound  to  correct  every  inaccuracy  and  nature, 
impropriety  of  terms  in  advancement  of  the  ma?iifest  intention 
of  .the  testator,  however  undeserving  it  may  be  of  favour  in  a 
Court  of  Justice  (r).  Where,  indeed,  the  literal  force  of  ex- 
pressions differs  in  a  Will,  it  is  a  true  rule  to  seek  for  .the 
intention  of  the  testator  rather  in  a  consistent  and  rational 
purpose,  than  in  a  purpose  inconsistent  and  irrational  (s). 

6.  Where  words  are  capable  of  a  twofold  construction  the  g.  Where 
rule  is,  even  in  the  case  of  a  deed,  and  much  more  in  the  case  Capable  o^f  a 
of  a  Will,  to  adopt  such  as  tend  to  make  it  ffood  (t).  twofold  con- 

^  to  V  /  Btructiou. 

7.  The  intention  of  the  testator  is  not  to  be  set  aside  because  7.  Where  in- 
it  cannot  take  effect  to  the  full  extent,  but  it  is  to  work  as  far  Se  effectTn' 
as  it  can  {u).  part. 

8.  It  is  a  settled  rule,  that,  in  the  construction  of  a  Will  of  g.  Construc- 
personalty  made  by  a  testator  domiciled  in  a  foreign  country,  ^lo^of  Wills 

(to)  Be  Taylor's  Estate,  22  C.  D.  495;  Re  Kelsey,  [1905]  2  Ch. 
465.  See,  however,  Re  Aird's  Estate,  12  C.  D.  291;  Re  Wood,  32 
C.  D.    517;   ante,  p.  847,  n.   (h). 

(•?i)  Murray  v.  Jones,  2  V.  &  B.  318.  See  further,  on  tliis  point, 
Webber  v.   Stanleif,  16  C.  B.  N.  S.  698;  Re  Cawley,  [1920]  1  Ir.  K.  78. 

(o)  Cole  V.   Wade,  16  Ves.  46. 

(p)  Collett  v.  Lawrence,  1  Ves.  269;  Jones  v.  Colbeck,  8  Ves.  42. 

Iq)  Thellusson  v.  Woodford,  4  Ves.  329;  Smith  v.  Streatfield,  1 
Moriv.    358;   Defflis  v.    Ooldschmidf,   1   Meriv.   419. 

(r)  Thellusson  v.   Woodford,  4  Vos.  311,  by  Lawrence,  J. 

(s)  Jenkins   v.    Herries,   4   Madd.    67. 

(0  By  Lord  Talbot,  in  Atkinson  v.  Hutchinson,  3  P.  Wms.  260. 
By  Lawrence,  J.,  in  Thellusson  v.  Woodford,  4  Ves.  312;  Martelli  v. 
Holloway,  L.  Pt.  5  H.  L.  532. 

(m)  Thellusson  v.   Woodford,  4  Ves.  326,  by  Bullor,  J. 
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tho  lex  domicilii  must  prevail,  unless  there  is  sufficient  on  the 
face  of  the  Will  to  sliow  a  different  intention  {v) . 

9.  A  Will  of  personalt}^,  whether  made  before  or  after  the 
Wills  Act,  speaks  from  the  time  of  the  testator's  death  {x) . 


SECTION  II. 

Modes  of  Description  of  a  Legatee. 

The  object  of  this  section  is  to  consider  what  persons  are 
entitled  to  legacies  under  particular  modes  of  description. 

In  general,  no  rule  is  better  settled,  than  that  legatees  must 
answer  the  description  and  character  given  of  them  in  the 
Will  («/) ;  but  it  will  appear,  from  the  cases  adduced  in  the 
course  of  the  present  section,  that  there  are  many  important 
exceptions  to  it. 


1.  "Chil- 
dien  "  in  a 
class : 


(A.)  Who  are  entitled  under  the  description  of  1."  Children ;" 
2.  ''Grandchildren:'"  3.  'Wife,'"  ''Husband:''  4.  "Ne- 
phews and  Nieces:"  5.  "Cousins." 


1.   "Children."     Generally  speaking,  every  person  who  at 

the  time  of  the  testator's  death  falls  within  the  prescribed  class 

of  "children"   will  be  entitled:    But  where  it  appears  from 

express  declaration,  or  clear  inference  upon  the  Will,  that  the 

when  confine.l  tcstator  intended   to  confine  his  bequests  to  those  only  who 

in<^  atf thT^'^*"  answered  the  description  at  the  date  of  the  instrument,  such 

date  of  the       intention  must  be  carried  into  effect  (z).     A  Court  of  Equity, 

however,  is  always  anxious  to  include  all  children  in  existence 

at  the  time  of  the  death  of  the  testator  (a):  and  particularly. 


(v)  Story's  Conflict  of  Laws,  ss.  479  a,  479  m,  490,  491;  Enohin 
V.  Wylie,  10  H.  L.  C.  1;  Alai-tm  v.  Lee,  14  Moo.  P.  C.  142;  Doglioni 
V.  Crispin,  L.  E.  1  H.  L.  301;  Whicker  v.  Hume,  7  H.  L.  C.  124,  156, 
156,  166;  Shaw  v.  Gould,  L.  R.  3  H.  L.  55;  Studd  v.  Cook,  8  App. 
Cas.  577;  Be  Price,  [1900]  1  Oh.  442.  As  to  what  is  suflicient  to  show 
an  intention  that  a  Will  should  operate  according  to  law  foreign  to 
that  of  the  testator's  domicil,  see  Bradford  v.  Young,  26  C.  D.  656;  29 
C.  D.  617.  See  further  on  the  subject  of  domicil,  ante,  p.  267,  n.  {u), 
and  post,  Pt.  in.  Bk.  rv.  Ch.  i.  §  v. 

(x)  Ante,  p.   145;  po,sf,  Pt.  iii.  Bk.  in.  Ch.  iv.  §  viil. 

ly)  See  National  Soc.  v.  Scottish  National  Soc,  [1915]  A.  C.  207. 

(z)  Shcrer  v.  Bishop,  4  Bro.  C.  C.  55.  See  also  Finer  v.  Francis, 
2  Cox,  191,  192. 

(a)  Eingrose  v.  Bramham,  2  Cox,  384. 
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when  he  stands  in  the  relation  of  parent  to  the  legatees,  the 
Court,  presuming  that  he  intended  to  do  his  duty  in  providing 
for  all  his  children  at  his  death,  will  lay  hold  of  any  general 
expression  to  give  effect  to  his  presumed  intention,  and  will  not 
permit  such  general  expression  to  be  narro|wed  by  the  con- 
text (6). 

The  leading  principle  is,  that  where  a  bequest  is  immediate  when  confined 
to  "children  "  in  a  class,  children  in  existence  at  the  death  of  ino-atthe 

the  testator,  and  these  alone,  are  entitled  (c)  (amongst  which  ^^^^^  °*  '^^^ 
1  -n  ^  ^  1  •  1        ix/  TN      A      1  -        -11   testator. 

children  en  ventre  sa  mere  are  to  be  considered) (a;:  And  it  will 
make  no  difference  that  the  bequest  is  to  children  "  begotten 
or  to  he  begotten"  (e). 

(6)  Matcliwick  v.  Cock,  3  Ves.  609;  Freemantle  v.  Taylor,  15  Ves. 
363.  But  although,  where  the  eifect  of  postponing  the  vesting  of 
tlie  shares  of  childi-en  to  the  period  of  division  would  be  to  leave  the 
family  of  a  child  dying  before  that  period  without  provision,  the  Court 
leans  strongly  in  favour  of  early  vesting,  yet,  where  a  testator  pro- 
vides for  all  his  issue  living  at  the  period  of  division,  his  words  will 
not  be  strained  in  order  to  make  the  shares  vest  at  an  earlier  period: 
Re   Deightoiis  Settled  Estates,  2   C.   D.    783. 

(c)  Roberts  v.  Higirmn,  1  Bro.  0.  0.  532,  in  notis;  Viner  v.  Francis, 
2  Bro.  C.  0.  658;  8.  C,  2  Cox,  190;  Crone  v.  Odell,  1  Ball  &  Beat. 
459;  Davidson  v.  Dallas,  14  Ves.  576;  Scott  v.  Ilarwood,  5  Madd. 
332;  Ringrose  v.  Bramham,  2  Cox,  384;  De  Witte  v.  De  Witte,  11 
Sim.  41;  Mami  v.  Thompson,  Kay,  638;  Coventry  v:  Coventry,  2 
Dr.  &  Sm.  470;  Rogers  v.  Mutch,  10  C.  D.  25.  Whenever  there  are 
words  of  immediate  bequest  used  in  a  Will  indicative  of  a  class,  the 
words  must  be  taken  to  denote  the  class  as  it  is  constituted,  either  at 
the  date  of  the  Will  or  at  the  death  of  the  testator:  Parker  v.  Tootal, 
11  H.  L.  C.  143,  164,  by  Lord  Westbury;  and  the  same  rule  would 
seem  to  apply  where  the  gift  is  of  income:  Re  Powell,  [1898]  1  Ch. 
227.  A  devise  of  real  estate  will  be  treated  as  immediate,  notwitli- 
standing  it  is  subject  to  a  term  to  secure  annuities,  and  a  cliihl  boru 
after  the  death  of  the  testator,  but  before  tlie  death  of  the  annuitants, 
will  be  excluded  from  the  class:  Singleton  v.  Gilbert,  1  Bro.  C.  0. 
542  (n);  1  Cox,  68. 

(d)  Bostoft  V.  Wadsworth,  12  W.  E.  523;  Clarke  v.  Blal-e,  2  Bro.  C. 
C.  320;  Doe  v.  Clarke,  2  II.  Bl.  399;  Rawlins  v.  Rawlins,  2  Cox,  425; 
Trower  v.  Butts,  1  Sim.  &  Stu.  181;  Pearce  v.  Carrington,  L.  R.  8  Oh. 
969;  Villar  v.  Gilbey,  [1907]  A.  C.  139;  Re  Salaman,  [1908]  1  Ch.  4. 
But  there  is  no  rule  of  law  that  the  word  "  born  "  includes  a  child  en 
ventre  sa  mere  under  all  circumstances.  The  rule  is  limited  to  cases 
where  that  construction  is  necessary  for  the  benefit  of  the  child:  Villar 
V.  Gilbey,  supra.  But  where  a  testatrix  bequ(>athed  1,000^  "  to  cacli  of 
tlio  three  children  of  my  niece,''  and  at  the  date  of  the  Will  there  was  a 
fourth  child  en  ventre  sa  mere  which  was  born  before  the  death  of 
the  testatrix,  it  was  held  by  Hall,  V.-C,  that  tlie  thi-eo  children  born 
at  the  date  of  the  Will  only  were  entitled  to  legacies:  Re  Emery's 
Estate,  3  C.  D.  300. 

(f)  Sprackling  v.  Ranier,  1  Dick.  344;  Storrs  v.  Benbow,  2  M.  & 
K.  46;  3  De  G.  M.  &  G.  390;  Early  v.  Middleton,  14  Beav.  453;  Butler 
V.  Lowe,  10  Sim.  317;  Mann  v.  Thojnpsoii, 'Kay,  638;  Dia.'i  v.  De 
Livera,  5  App.  Cas.  123,  134.  A  different  rule  prevails  as  to  real 
estate:  sec  Gooch  v.  Gooch,  14  Beav.  565;  3  De  G.  M.  &  G.  366;  Locke 
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It  must,  however,  be  ob&crved,  that  children  born  after  the 
testator's  death  may  be  entitled  under  a  bequest  to  "children  " 
in  a  class,  in  cases  where  the  division  of  the  fund  among  the 
legatees  is  deferred  until  a  particular  period  which  takes  place 
after  his  decease  (/).  Thus  where  legacies  are  given  to  "the 
children"  of  A.,  when  a  child  or  children  attain  a  particular 
age  {g),  or  to  bo  divided  amongst  them  at  the  death  of  B.  (^), 
any  child  who  falls  under  the  description  at  the  time  when  the 
fund  is  to  be  divided  is  entitled  to  a  share,  although  not  bom 
till  after  the  testator's  death  (^);  and  although  bom  of  a  sub- 


V.  Dunlop,  39  C.  D.  387.  As  to  wliether  a  bequest  to  children  "to  be 
born/'  or  "  hereafter  to  be  bom,"  or  "  that  Trmy  be  born,"  includes 
children  in  existence  at  the  date  of  the  Will,  see  Early  v.  Benhow,  2 
Coll.  342;  Early  v.  Middleton,  14  Beav.  453;  Townshend  v.  Early,  28 
Beav.  429;  8.  C,  3  De  G.  P.  &  J.  1;  Almack  v.  Horn,  1  Hemm.  & 
M.   630;    Gibbons  v.   Gibbons^  6  App.   Oas.  471. 

(/)  See  Oppenheim  v.  Henry,  10  Hare,  441. 

(g')  Gilmore  v.  Severn,  1  Bro.  C.  0.  582  (recognized  per  M.  E.  in 
Ringrose  v.  Bramham,  2  Cox,  385);  Hoste  v.  Pratt,  3  Ves.  730;  Hughes 
V.  Hughes,  14  Ves.  256;  Curtis  v.  Curtis,  6  Madd.  14;  Balm  v.  Balm, 
3  Sim.  492;  Titcomb  v.  Butler,  3  Sim.  417;  Blease  v.  Burgh,  2  Beav. 
221;  Gardner  v.  James,  6  Beav.  170;  Clarke  v.  Clarke,  8  Sim.  59. >  The 
age,  however,  must  be  such  as  not  to  offend  against  the  rule  against  per- 
petuities: Williams  v.  Teale,  6  Hare,  239;  Bentinck  v.  Duke  of  Port- 
land, 7  C.  D.  093.  But  it  is  suflBcient  if  one  member  of  the  class  reach 
the  age  of  distribution  in  the  lifetime  of  the  testator:  Picken  v. 
Matthe^us,  10  C.  D.  264. 

{h)  Ellison  v.  Airey,  1  Ves.  Sen.  Ill;  Att.-Gen.  v.  Crispin,  1  Bro. 
C.  C.  386;  Congreve  v.  Congreve,  1  Bro.  C.  C.  530;  Devisme  v. 
Mello,  1  Bro.  C.  C.  537;  Crone  v.  Odell,  1  Ball  &  Beat.  459,  483; 
Morse  v.  Morse,  2  Sim.  485;  Browne  v.  Hammond,  Johns.  212, 
note  (a);  Be  Canney's  Trusts,  [1910]  W.  N.  45.  Where  a  testator  left 
a  fund  to  be  divided  amongst  the  children  of  his  son  on  the  deter- 
mination of  his  life  estate  as  and  when  they  should  respectively  attain 
the  age  of  twenty-one,  with  a  proviso  for  the  determination  of  the 
son's  life  estate  in  case  of  his  being  adjudicated  bankrupt,  and  that 
the  fund  and  income  thereof  should  thenceforth  immediately  go  and 
be  payable  or  applicable  to  or  for  the  benefit  of  the  child  or  chil- 
dren in  the  same  manner  as  if  he  were  naturally  dead,  and  his  adju- 
dication happened  after  the  death  of  the  testator,  it  was  held  that  the 
period  of  distribution  remained  unaltered,  so  that  children  born  after 
the  adjudication  who  attained  twenty-one  would  be  entitled  to  share: 
Re  Bedson's  Trusts,  28  C.  D.  523.  As  to  the  effect  of  such  a  for- 
feiture on  a  limitation  of  real  estate,  see  Blackman  v.  Fysh,  [1892]  3 
Ch.  209. 

(i)  A  child,  however,  falling  under  the  description  at  the  time  when 
the  fund  is  to  be  divided,  bom  after  the  time  of  the  testator's  death, 
will  not  be  entitled  to  a  share,  if  so  to  hold  would  be  a  violation  of 
the  rule  against  perpetuities,  and  thus  result  in  an  intestacy;  but  the 
gift  to  the  class  wiU,  notwithstanding  the  period  fixed  for  division, 
be  treated  as  an  immediate  gift  to  take  effect  on  the  death  of  the 
testator,  although  the  fund  wiU  be  divisible  only  between  such  of  the 
children  living  at  the  death  of  the  testator  as  attain  the  requisite  age: 
Elliott  V.  Elliott,  12  Sim.  276;  Re  Coppard,  35  C.  D.  350;  Re  Mervin, 
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sequent  marriage  (/c) ;  and  whether  the  gift  be  vested  or  con- 
tingent iV) .  But  no  child  bom  after  the  period  of  distribution 
has  nay  claim  (m) :  even  where  the  legacy  is  given  to  children 
"  born  or  to  he  born  "  {ii).  And  the  children  are  excluded  who 
are  born  after  the  fund  becomes  distributable  in  respect  of  any 
one  object  or  member  of  the  class,  or  after  the  vesting  in  posses- 
sion of  any  of  the  shares  (a).  Cases,  however,  may  occur,  whera 
the  whole  context  of  the  Will  displays  a  manifest  intention  of 
the  testator  to  provide  for  all  the  children  an  individual  may^ 
have,  although  their  shares  are  appointed  to  be  paid  at  a  parti- 
cular period;  and  then,  although  a  difficulty  may  exist  in  mak- 
ing an  appropriation  to  answer  legacies  given  to  an  uncertain 

[1S911  3  Ch.  197,  204;  Willerton  v.  Stocks  (1892),  W.  N.  29;  Re 
Stevens  (1896),  W.  N.  24. 

{k)  Barrington  v.  Tristram,  6  Ves.  343;  Critchett  v.  Taynton,  1 
Euss.  &  M.  541.  Nor  will  this  be  less  so  because  a  life  estate  is 
interposed  before  the  gift  to  the  childi-en:  Re  Emmet's  Estate,  13 
C.  D.  484.  But  the  interposition  of  such  an  estate  may  show  that  the 
death  of  the  tenant  for  life  is  the  period  of  division:  Berkeley  v.  Swin- 
lurne,  16  Sim.  275;  Re  Faux,  84  L.  J.  Ch.  873.  And  ci'.  Re  Stephens, 
[1904]  1  Ch.  322. 

{I)  Mann  v.  Thompson,  Kaj^,  638. 

(m)  Andrews  v.  Partington,  3  Bro.  C.  C.  402;  Prescott  v.  Long,  2 
Ves.  690;  Hoste  v.  Pratt,  3  Ves.  730;  Godfrey  v.  Davis,  6  Ves.  43; 
Berkeley  v.  Swinburne,  16  Sim.  275;  Gimhlett  v.  Purton,  L.  E.  12 
Eq.  427;  Re  Gardiner's  Estate,  L.  E.  20  Eq.  647;  Re  Deloitte,  [1919] 
1  Ch.  209;  Re  Paul,  [1920]  1  Ch.  99. 

(n)  Whithread  v.  St.  John,  10  Ve.?.  152;  Gilbert  v.  Boorman,  11 
Ves.  238.  See  further  as  to  the  admission  or  exclusion  of  after-born 
children:  Graves  v.  Boyle,  1  Atk.  509;  Haughton  v.  Harrison,  2  Atk. 
329;  Middleton  v.  Messenger,  5  Ves.  136;  Pulsford  v.  Hunter,  3  Bro. 
C.  C.  416;  Ay  ton  v.  Ayto7i,  1  Cox,  327;  Paul  v.  Compton,  8  Yes.  375; 
Walker  v.  Shore,  15  Ves.  122;  Tebbs  v.  Carpenter,  1  Madd.  290;  Clnrke 
V.  Clarke,  8  Sim.  59;  Scott  v.  Lord  Scarborough,  1  Beav.  154;  Brandon 
V.  Aston,  2  Y.  &  Coll.  30. 

(o)  See  the  judgment  of  Wigram,  V.-C,  in  Mainivanng  v.  Becvor,S 
Hare,  48,  49,  and  of  Wood,  V.-C,  in  Mann  v.  Thompson,  Kay,  638, 
641,  642,  and  in  Re  Smith,  2  J.  &  H.  601,  as  to  the  foundation  of  the 
rule  and  as  to  the  ca.->es  when  it  is  and  is  not  applicable.  See  also 
'Jievern  v.  Williams,  5  Sim.  171;  Elliott  v.  Elliott,  12  Sim.  276; 
Hagger  v.  Payne,  23  Beav.  474;  Bateman  v.  Grey,  L.  E.  6  Eq.  215; 
Iredell  v.  Iredell,  25  Beav.  4S5;  followed  in  Re  Courtenay,  74  L.  J.  Ch. 
654;  Gilman  v.  Daunt,  3  K.  &  J.  48;  Armitage  v.  Williams,  "21  Beav. 
346;  Re  Deloitte,  [1919]  1  Ch.  209.  The  rule  of  convenience,  by 
which  in  a  bequest  of  an  aggregate  fund  to  children  as  a  class  payable 
on  attaining  a  given  age,  the  period  of  a-^certaining  the  class  is  the  lime 
when  the  first  of  the  cl;i.ss  by  attaining  the  given  ag(^  becomes  entitled 
to  payment,  and  children  coming  into  being  after  the  period  are  ex- 
cluded, was  apparently  held  by  Chitty,  J.,  to  be  not  applicable  to 
similar  bequests  of  income:  Re  Wenmoth,  37  C.  D.  266.  But  cf.  Re 
Powell,  [1898]  1  Ch.  227,  where  there  was  no  prescribed  age,  and 
the  cla.ss  was  held  to  be  fixed  at  the  death  of  the  testator.  See  also  the 
comments  of  Buckley,  J.,  on  Re  Wenmoth,  in  Re  Stephens,  [1904]  1 
Oh.  322,  329. 
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number  of  persons,  viz.,  all  the  children  an  individual  may 
ever  have,  yet  the  intention  not  to  exclude  any  of  them  must 
be  complied  with  {p) . 

It  should  be  further  observed,  that  in  the  case  of  an  imme- 
diate gift  to  children,  if  there  is  no  object  in  esse  at  the  death 
of  the  testator,  the  gift  will  embrace  all  the  children  who  may 
subsequently  come  into  existence,  by  way  of  executory  gift  {q) . 

It  maj^  be  material  in  this  place  to  observe,  that  upon  an 
ordinary  limitation  btf  way  of  rerriainder  to  children,  &c.,  in 
a  class,  all  who  are  in  esse  at  the  time  of  the  death  of  the 
testator  take  vested,  and,  consequently,  transmissible  interests 
immediately  upon  the  testator's  death;  and  all  who  come  in 
esse  before  the  particular  estates  end,  and  the  limitation  takes 
effect  in  possession,  are  to  be  let  in,  and  take  a  vested  interest 
as  soon  as  they  come  in  esse,  and  they  and  their  representatives 
will  take  as  if  they  had  been  in  esse  at  the  testator's  death  (r) . 

It  is  a  doctrine,  with  respect  to  Wills  of  real  estate,  according 
to  what  is  usually  called  "the  rule  in  Wild's  Case''  (s),  that 
where  lands  are  devised  to  a  man  and  his  children,  he  having 
none  at  the  time  of  the  devise,  the  word  "  children  "  rhust  be 
taken  as  a  word  of  limitation,  and  he  shall  take  an  estate  tail; 
but  if  he  has  any  children  living  at  the  time  of  the  devise,  the 
word  "  children  "  must  be  taken  as  a  word  of  purchase  (which 
it  naturally  is)  and  they  will  take  a  joint  estat<3  with  him. 

But  it  would  seean  that  this  rule  is  not  apj)licable  to  Wills  of 
personal  estate  {t),  as  to  w^hich  it  is  established,  that  an  absolute 
interest  will  pass  by  terms  whichi,  if  employed  with  respect  to 
real  property,  would  create  an  estate  tail  (u) .    The  rule  appears 


(p)  Defflis  V.  Goldschmidt,  1  Meriv.  417;  8.  C,  19  Ves.  566;  Hutche- 
son  V.  Jones,  2  Madd.  124;  Evans  v.  Harris,  5  Beav.  45;  Eddowes 
V.  Eddowes,  30  Beav.  603. 

(g)  Harris  v.  Lloyd,  1  Turn.  &  Buss.  310;  Jarman  on  Wills,  6tli 
edit,  1687.  So  in  the  case  of  a  gift  preceded  by  an  anterior  interest,  if 
there  be  no  object  at  the  time  of  the  vesting  in  possession,  all  the 
childi'en  subsequently  born  will,  it  would  seem,  be  let  in,  unless  the 
terms  of  the  gift  restrict  it  to  a  narrower  class  of  objects:  Ibid.  1692. 

(/•)  Jarman  on  Wills,  6th  edit.   1667. 

(s)  6  Co.  16  h,  17  h;  and  see  Clifford  v.  Koe,  5  App.  Gas.  447. 

(0  See  Stohes  v.  Heron,  12  01.  &  Fin.  161.  In  Audsley  v.  Horn,  26 
Beav.  195;  1  De  G.  F.  &  J.  226,  Lord  OampbeU,  0.,  deliberately  held 
that  the  rule  did  not  apply  to  personal  estate.  The  rule  is  explained 
in  Webb  v.  Byng,  2  Kay  &  J.  669,  and  Byng  v.  Byng,  10  H.  L.  0.  171. 
It  was  held  in  Orieve  v.  Orieve,  L.  K.  4  Eq.  ISO,  that  the  rule  was 
not  inflexible,  where  a  contrary  intention  appeai-ed  in  the  Will  from 
there  being  a  gift  of  furniture  to  go  with  the  house. 

{u)  See  post,   p.   872. 
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to  have  been  applied,  so  as  to  give  the  parent  an  absolute 
interest,  where  there  have  been  no  children  at  the  date  of  the 
Will  or  the  death  of  the  testator  {x) ;  though  it  seems  some- 
times to  have  been  laid  down,  that,  in  such  a  case,  the  parent 
shall  take  only  a  life  interest,  with  remainder  to  his  children,  if 
any  should  be  subsequently  born  {y) .  And  where  there  have 
been  children  living  at  the  date  of  the  Will,  they  have  been 
held  to  take  the  whole  interest  jointly  with  their  parents,  and 
with  any  other  children  born  before  the  testator's  death.  (z);i 
though  in  this  case  also,  slight  circumstances  in  the  context 
appear  to  have  been  thought  sufficient  to  justify  the  Court  in 
holding  that  the  parent  shall  take  for  life,  with  remainder  to  his 
children  (a);  which  would  include  all  children,  both  those  bom 
before,  and  those  born  after  the  testator's  death  (6). 

It  is  established,  ordinarily  speaking,  that  where  provisions  "Younger 
are  'made  for  younger  children  to  the  exclusion  of  an  eldest  son, 
and  a  younger  son  becomes  an  eldest  before  the  time  of  vesting,  ^-^^^  g^ 
or,  according  to  the  lansruage  used  in  some  of  the  authorities,  younger  child 

'^  •         1       .  1  •  1  considered 

before  the  time  of  distribution,  such  younger  son  is  to  be  ex-  eldest  and 
eluded  (c) .     But  the  principle  of  these  cases  does  not  apply  to  a 


excluded : 


(x)  Pyne  v.  Frmihlin,  5  Sim.  458;  Read  v.  Willis,  1  Cbll.  86;  Scott  v. 
Scott,  15  Sim.  47;  Snowball  v.  Proctor,  2  Y.  &  Coll.  Oh.  0.  476.  But 
a  bequest  of  personal  estate  to  A.  B.  "  and  to  his  fii*st  and  other  pons 
after  him  in  the  usual  mode  of  succession "  is  only  a  gift  for  life: 
Sparling  v.  Parker,  29  Beav.  450.  But  see  Tyrone  v.  Waterford,  1 
De  G.  P.  &  J.  613,  where  it  Was  held  on  tlie  construction  of  the 
whole  Will  that  a  gift  to  "B.  and  to  liis  children  in  sucoesaion  "  con- 
ferred an  absolute  interest  in  the  general  personalty. 

{y)  Paine  v.  Wagner,  12  Sim.  1«8,  per  Shadwell,  V.-C;  2  Dr.  & 
W.  107,  per  Sugden,  C.  of  Ireland.  See  also  Bain  v.  Lescher,  11  Sim. 
397;  Bobinson  v.  Hunt,  4  Beav.  450;  Audsley  v.  Horn,  26  Beav. 
195;  S.  C,  1  DeG.  F.  &  J.  226. 

(z)  De  Witte  v.  De  Witte,  11  Sim.  41;  Pain  v.  Wagner,  12  Sim. 
1S4;  Beales  v.  Crisford,  13  Sim.  592;  Crockett  v.  Crockett,  2  Phil. 
Ch.  C.  555,  per  Lord  Cotienham;  Newill  v.  Neioill,  L.  E.  7  Ch.  253, 
i-eversing  the  decision  of  Malins,  V.-C,  L.  R.  12  Bq.  432;  Fisher  v. 
Webster,  L.  E.  14  Eq.  283.  If  the  gift  bo  to  A.  and  B.  and  their  chil- 
dren, A.  and  B.  will  take  but  one  share:  Gordon  v.  Whieldon,  11 
Beav.  170;  Atcheson  v.  Atcheson,  ibid.  485. 

(a)  Craivford  v.  Trotter,  4  Madd.  361;  Jeffery  v.  Honeywood,  ibid. 
399;  Morse  v.  Morse,  2  Sim.  485;  Vaughan  v.  Lord  Headjort,  10  Sim. 
639;  French  v.  French,  11  Sim.  257;  Combe  v.  Hughes,  L.  E.  14 
Eq.  4l5;  Crockett  v.  Crockett,  2  Phil.  Ch.  C.  555,  556,  per  Lord 
Oottenham;  e.g.,  if  there  be  any  sup<^radded  words  which  import  a 
desire  that  the  property  should  be  settled:  Mason  v.  Clarke,  17  Beav. 
126,  131;  Cornwck  v.  Copons,  17  Beav.  397;  Dawson  v.  Bourne,  16 
Beav.  29;  Armstrong  v.  Armstrong,  L.  11.  7  Eq.  51^5;  Be  Owen's  Trusts^ 
L.  R.  12  Eq.  316. 

(6)  Leake  v.   Bobin'^cm,  2  Meriv.  382;  ante,  p.  854. 

(c)  Chadwick  v.    Doleman,  2  Vern.  528;   Teynham  v.   Webb,  2  Ves. 
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younger  son  succeeding  to  the  reversion  of  the  settled  estates, 
not  under  the  settlement  under  which  the  portions  were  created, 
but  by  descent  {d).  In  the  case  of  Mattheivs  v .  Paul  (e),  where 
the  eldest  son  was  not  construed  as  eldest  son  entitled  to  a 
particular  estate,  Sir  T.  Pluraer,  M.  R.,  was  of  opinion,  that 
even,  if  the  share,  by  the  provisions  of  the  Will,  vested  in  the 
younger  child  at  the  age  of  twenty-one,  and  ho  attained  that 
age,  yet,  nevertheless,  the  vesting  would  be  sub  modo  only, 
subject  to  be  divested,  and  under  the  condition  of  not  becoming 
an    eldest    son(/).      But  this  case  was  doubted  by  Kay,   J., 

Sen.  193,  210;  Hall  v.  Hewer,  Ambl.  203;  Loder  v.  Loder,  2  Ves.  Sen. 
526;  Broadmead  v.  Wood,  1  Bro.  C.  C.  77;  Lincoln  v.  Pelhara,  10 
Ves.  166;  Bowles  v.  Bowles,  10  Ves.  177;  Matthews  v.  Paul,  3  Swanst. 
334;  Savage  v.  Carroll,  1  Ball  &  Beat.  265;  Davies  v.  Huauenin,  1 
Hemm.  &  M.  730;  Wood  v.  Wood,  L.  E.  4  Eq.  48;  Be  Baylei/s  Settle- 
ment, L.  E.  6  Ch.  590;  Re  Stawell,  [1909]  1  Cii.  534;  [1909]  2  Ch. 
239.  The  time  for  ascertaining  the  eldest  son  lor  the  purpose  of 
his  exclnsion  would  seem  to  depend  on  the  relation  of  the  testator  to 
the  objects  of  his  bounty  and  the  reason  of  the  exclusion.  Thus,  if 
the  intention  of  the  testator  seems  to  be  to  provide  portions  for  all 
children  except  such  as  should,  as  eldest  son,  take  a  particular  estate, 
the  time  for  ascertaining  the  eldest  son  will  be  the  time  of  distribu- 
tion. See  Collingwood  v.  Skmhope,  per  Hatherley,  L.  C,  L.  E.  4 
H.  L.  43,  53;  in  other  cases  the  time  of  vesting.  In  the  former 
case  "  eldest  son  "  will  include  the  series  of  persons  who  from  time  to 
time  take  that  estate,  whereas  in  the  latter  case  "  eldest  son "  will 
mean  the  one  individual  who  at  the  time  of  vesting  occupies  that 
position.  Thus  Kay,  J.,  in  Domvile  v.  Winnington,  26  C.  D.  3^2, 
says  that  if  "  eldest  son  "  should  be  read  "  son  entitled  to  the  settled 
estate,"  the  time  for  ascertaining  the  excluded  son  would  be  the  time 
of  distributing  the  younger  children's  portions,  or  if  "  eldest  son '" 
is  to  be  read  according  to  its  natural  meaning,  the  time  of  vesting  is 
the  time  for  exclusion .  But  even  in  cases  in  which  the  person  excluded 
is  the  person  answering  the  description  of  eldest  son  at  the  time 
appointed  for  distribution,  an  eldest  son,  who  has  joined  with  his 
fatlier  in  barring  the  entail  and  resettling  t!ie  estate  at  a  time  anterior 
to  the  distribution  of  the  fund  for  younger  children,  will  be  treated 
as  the  eldest  son  entitled  under  the  Will  and  thus  excluded,  alth.ough  his 
title  to  the  estate  at  the  period  of  the  distribution  depended,  not  on 
the  Will,  but  on  the  settlement:  Collingwood  v.  Stanhope,  L.  E.  4  H. 
L.  43;  Shuttleworth  v.  Murraij,  [1901]  1  Oh.  S19;  [1902]  A.  C. 
263,  sub  nam.  Law  Union  and  Crown  Insurance  Co.  v.  Hill;  and  obser- 
vation of  Lord  Davey,  at  p.  266;  and  see  ParweU  on  Powers,  3rd 
edit.  pp.  561  et  seq. 

(d)  Sing  v.  Leslie,  2  Hemm.  &  M.  68.  See  also  Be  Fitzgerald's 
Settled  Estates,  [1891]  3  Ch.  394,  where  a  younger  son  succeeded  to  the 
bulk  of  the  estates  under  a  re-settlement  by  the  father  and  eldest  son 
(who  subsequently  died  in  the  lifetime  of  the  father  without  issue); 
and  it  was  held  that  the  younger  son  nevertheless  took  a  share  in  the 
portions  fund  under  the  original  settlement. 

(e)  Swanst  340.  See  Livesey  v.  Livesey,  13  Sim.  33,  43;  2  H.  of 
L.  419. 

(/)  With  respect  to  the  divesting  of  vested  shares,  see  Ch-adwick 
V.  Doleman,  2  Vern.  528;  and  compare  contra.  Driver  v.  Frank,  3  M. 
&  S.  25   (-S.   C,  in  error,  ,8  Taunt.  468;   6  Price,  41);    Graham  v. 
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in  Domvile  v.  Wimiington  (g),  who  said,  "If  it  be  taken  as  a 
decision  tliat  the  gift  of  a  vested  interest  in  a  legacy  to  children 
other  than  an  eldest  son  or  only  son,  where  the  exclusion  is  not 
with  reference  to  an  estate,  deprives  every  son  who  may  become 
the  eldest  before  the  time  of  distribution  of  any  share,  and  that 
a  vested  interest  of  that  kind  contains  a  tacit  condition  diveslting 
it  on  the  younger  becoming  an  elder  before  the  period  of  dis- 
tribution, I  confess  that  I  should  have  great  difficulty  in 
agreeing  with  such  a  construction.  The  doctrine  of  Chadicick 
v.  Doleman  (Ji)  applies  only  to  cases  where  eldest  son  means 
the  son  entitled  to  a  particular  estate,  and  the  only  ground  of 
that  doctrine  is  to  prevent  his  having  both  the  estate  and  also: 
a  portion,  and  in  the  earlier  part  of  his  judgment  Sir  T. 
Plumer  treats  the  case  as  not  being  witliin  that  class  of  de- 
cisions." In  the  case  of  Windham  v.  Graham  {i)  it  was  held 
by  Lord  Gifford,  M.  R.,  that  a  son  who,  when  he  attained 
twenty-one,  was  a  younger  child,  but  by  the  subsequent  death 
of  his  elder  brother,  in  the  lifetime  of  his  parents,  had  become 
an  eldest  son  before  the  time  fixed  for  the  payment  of  the 
younger  children's  'portions,  was  entitled  to  his  share  of  portions, 
which  were  directed  to  vest  in  younger  sons  at  twcnty-owCi 

Londonderry,  cited  2  Ves.  Sen.  199.  The  doctrine  of  Chadmick  v.  Dole- 
man,  ubi  sup.,  as  to  the  exclusion  of  a  younger  child  who  has  become 
an  eldest  son  at  the  time  of  distribution,  and  the  divesting  there- 
upon of  his  share  as  a  younger  child,  does  not  apply  except  in  cases 
where  the  settlor  stands  in  loco  parentis.  See  Sandeman  v.  Mac- 
ke^nzie,  1  J.  &  H.  613;  and  post,  p.  860,  note  (p).  Where  no  reason 
is  shown  by  the  settlement  for  excluding  the  eldest  son,  such  as  his 
accession  to  another  estate,  the  share  which  has  vested  in  the  younger 
eon  will  not  be  divested  by  his  becoming  the  eldest:  Jle  Theed's  Settle- 
ment, 3  K.  &  J.  375.  It  has  been  held  by  Sir  J.  liomilly,  M.  E., 
that  the  character  of  "  eldest  son  "'  is  in  ordinary  cases  to  be  ascer- 
tained at  the  period  of  vesting  and  not  of  payment:  Adams  v.  Beck, 
25  Beav.  648;  Adams  v.  Adams,  25  Beav.  652:  and  his  Honor  held 
the  same  as  to  the  character  of  "3'ounger  child":  Adams  v.  Robarts, 
25  Beav.  658.  As  to  the  construction  in  settlements  of  "eldest  son" 
as  that  son  who  under  the  provisions  of  the  settlement  comes  into 
po.ssession  of  the  estate,  see  Be  Bayleijs  Settlement,  L.  E.  6  Ch.  590. 

{g)  26  CD.  382. 

{h)  2  Vern.  528. 

(i)  1  Euss.  Chanc.  Cas.  331.  But  this  case  recognizixl  the  rule 
that  in  cases  where  "  eldest  son "  is  to  bo  treat;^d  as  "  eldest  son 
entitled  to  a  particular  estate,"  the  class  of  younger  children  must 
generally  be  ascertained  at  the  period  of  distribution:  but  held  that 
on  the  peculiar  words  of  that  case  the  character  of  younger  child 
wa.s  to  be  ascertained  when  the  portions  vested  and  l>ocame  payable. 
Soo  Be  Bmjle.y's  Settlement  {ubi  sujyra);  Be  Wi.ic.  [1913]  1  Ch.  41. 
viiy)  also  Be  Prytherch,  42  Ch.  D.  590,  whore  the  rule  was  recognized, 
but  not  applix^d,  owing  to  tho  strong  vesting  words  used  in  tlio  Will. 

"VV.E. — VOL.  ir.  4 
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tliougli  not  payable  till  after  the  death  of  his  parents,  upon  the 
ground  that  there  was  enough  in  the  instrument  by  which  the 
portions  were  provided  to  show  that  the  character  of  the  younger 
child  was  to  be  ascertained  by  reference  to  the  time  when  the 
portions  vested,  and  not  to  the  time  when  they  became  pay- 
able {k). 

when  an  \^^  some  cascs  the  Court  has  thought  itself  at  liberty  to  con- 

eldest  oon-  „         .      .  -  ,  T  •    1  T 

sidered  a  struo  terms  of  seniority  and  age,  when  applied  by  a  testator  to 

younger  child   children,  as  referring:  to  the  child  who  takes,  or  does  not  take, 

and  iiiciudt'd.  . 

the  family  estate;  though  this  can  only  be  allowed  when  there 
is  enough  on  the  face  of  the  Will  to  justify  such  a  mode  of 
dealing  with  the  words  {I).  For  example,  an  eldest  daughter 
destitute  of  a  provision  has  been  considered  a  younger  child,  to 
answer  the  general  intention,  though  not  falling  literally,  within 
the  description  (m).  So  where  the  only  issue  of  the  marriage 
was  a  daughter,  it  was  held  that  she  was  entitled  to  a  portion 
provided  for  younger  children,  as  otherwise  she  would  have 
been  left  destitute,  the  real  estate  descending  in  another 
channel  {n).  So  an  eldest  son  will  be  enabled  to  claim  a  portion 
as  a  younger  child,  when  the  family  estate  is  given  from  him,, 
or  he  is  otherwise  unprovided  for  (o) .  But  this  "  prodigious 
latitude  of  construction  "  (as  it  has  been  called)  is  only  allow- 
able when  the  testator  stands  in  the  relation  of  parent,  or  in 
loco  parentis,  to  the  children  (p).  "  It  is  founded,"  said  Lord 
Langdale,  in  Peacocke  v.  Pares  (q),  "  on  the  presumption  that 

(k)  See  further  on  the  question  who  is  entitled  to  take  as  "  first 
son"  and  "second  son,"  Lomax  v.  Holmden,  1  Ves.  Sen.  290,  294; 
Haivlcins  v.  Hawkins,  9  Bingh.  765;  King  v.  Bennett,  4Mees.  &  W.  86; 
Adams  v.  Bush,  6  Bingh.  N.  C.  164;  Langston  v.  Langston,  %  Bligh, 
N.  S.  167. 

{I)  Livesey  v.  Livesey,  2  H.  L.  0.  419,  435,  by  Lord  Oottenham.  See 
also   Wilbraham  v.  Scarishnck,  1  H.  L.  0.   167. 

(to)  Beale  v.  Beale,  1  P.  Wms.  244;  Hall  v.  Liickup,  4  Sim.  5. 

(■«)  Butler   V.    Duncomh,   1    P.    Wms.    449. 

(o)  Emery  v.  England,  3  Ves.  232;  Duke  v.  Doidge,  2  Ves.  Sen. 
203,  in  a  note  to  Teynham  v.  Webb.  See  also  Collingivoodv.  Stanhope, 
L.  E.  4  H.  L.  43.  So  it  has  been  held,  that  the  representatives  of  an 
eldest  son,  who  attaineii  twenty-one  and  died  before  the  period  of 
distribution,  never  having  become  entitled  in  possession  to  the  settled 
estate,  took  a  share  in  the  portions  given  to  the  younger  sons:  Ellison 
V.  Thomas,  1  De  G.  J.  &  S.  1-8,  reversing  the  decision  in  2  Dr.  & 
Sm.  14.     Sec  also  Davies  v.  Huguenin,  1  Hemm.  &  M.  730,  accord. 

{v)  Hall  V.  Hewer,  Ambl.  203;  Lyddon  v.  Ellison,  19  Boav.  565. 
However,  it  is  said  in  Sugden  on  Powers,  •8th  edit.  pp.  680,  681,  that 
this  distinction  does  not  appear  to  be  attended  to  at  the  present  day. 
But  it  was  acted  on  by  Wood,  V.-C,  in  Sandeman  v.  Mackenzie,  1 
Johns.  &  H.  613,  where  the  eldest  son  was  excluded  by  name. 

{q)  2  Keen,  599. 
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it  was  intended  to  provide  for  all  the  fchildrenof  the  marriage; 
and  this  presumption  ought  to  be  acted  upon  in  all  cases  in 
which  a  loss  of  provision  occurs  by  an  event  which  can  properlj 
be  supposed  to  have  been  in  the  contemplation  of  those  by  whom: 
the  settlement  was  made,  and  within  their  intention  to  provide 
for:  But  none  of  the  cases  go  the  length  of  deciding,  that 
every  disappointment  of  a  child's  provision,  from  whatever 
cause  it  may  arise,  is  to  bo  made  good  by  construction  upon 
that  presumption"  (r). 

Another  instance,  where  a  child  has  been  regarded  as  being  "Posthumous 
within  a  description,  which  it  does  not  in  strictness  answer,  ehlld'bomin" 
may  bo  found  in  the  case  of  a  father  bequeathing  a  portion  lifetime  of 

,  .,  ,  X  A        •  f.        P     T  -1  father  within 

to  a  child  en  ventre  sa  mere:   tor  it  a  lather  gives  a  legacy  thiadescrip- 
to  provide  for  such  a  child  by  the  term  of  a  "  posthumous  *^°°- 
child,"  and  he  happen  to  survive  its  birth,  it  will  still  be  con- 
sidered a  posthumous  child  within  the  meaning  of  the  Will  (s). 

The  word  "  children  "  does  not,  in  its  proper  signification,  «  children : " 
extend  further  than  the  immediate  descendants  of  the  persons 
named :  and  consequentlv  grandchildren,  or  issue  generally,  arc  grand- 

.,       .      -     T    , ".       .1     .    .  /j\  children,  &c. 

not  ordinarily  included  m  that  term  [t).  cannot 

Their  inclusion,  however,  within  the  description  of  "chil-  ?^^'^^"]^ 
dren,"  has  been  permitted  from  necessity  when  the  Will  would  this  descrip- 
be  inoperative,    unless  the  sense  of  the  word  children  were 
■extended  beyond  its  natural  import:  as  where  there  is  no  child 
in  existence  at  the  date  of  the  Will  (u).     But  there  is  no  fixed 
rule  to  this  effect  {x). 

(?•)  In  this  case,  Lord  Langdalc  proceeded  to  hold  that  a  second 
son  becoming  an  eldest  son,  but  prevented  from  taking  under  tho 
settlement  by  a  recovery  suffered  in  the  lifetime  of  the  elder  brotlicr, 
■was  excluded  from  a  share  in  tho  portions.  But  this  decision  is 
directly  contrary  to  that  of  Spemcer  v.  Spencer,  S  Sim.  87:  and  its 
authority  was  denied  by  Wood,  V.-C,  in  Macouhrey  v.  Jones,  2  Kay  & 
■J.  6S4,  where  his  Honor  held,  that  such  a  case  feU  within  tlie  estab- 
lished rule,  that  where  that  intention  is  clear,  that  no  child  sluiU  bo 
left  without  some  provision,  tho  Court  is  at  liberty  to  atLmit  to  a 
share  in  tho  provisions  made  for  younger  children  a  son,  who,  though 
ho  may  have  become  the  eldest,  does  not  become  entitled  to  tJio 
settled  estate. 

(s)  Jaggard  v.  Jaggard,  Prcc.   Chanc.   177.. 

(0  RadcU-ffc  V.  Buckley,  10  Vcs.  195;  Loring  v.  Thoiuds,  1  Dr.  & 
Sm.  497.  Contra,  "issue"  may  be  restricted  to  "children":  Bn/den 
V.  Willctf,  L.  R.  7  Eq.  472;  Me  Hopkins'  Trusts,  9  C.  D.  131,  137; 
Be  Timson,  [1916]  2  Ch.  3<32. 

(w)  Crooke  v.  Brookcing,  2  Vern.  195;  Fcnn  v.  Death,  23  Beav.  73; 
Berry  v.  Berri/,  3  Giff.  134;   Be  Smith,  35  C.  D.  558. 

(x)  Be  Atkinson,  [1918]  2  Ch.  138. 

4(2) 
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In  Orford  v^  Churchill  (y),  Sir  .William  Grant  said,  he 
"  never  knew  an  instance  where  there  were  children,  to  answer 
the  proper  dcscriiDtion,  that  grandchildren  were  permitted  to 
share  along  with  them." 

There  are,  however,  some  cases,  which  must  be  regarded  as 
qualifying  this  doctrine:  viz.,  those  in  which  it  has  been  held 
that  the  testator, "by  using  the  words  "children  "  and  "  issue" 
indiscriminately,  has  shown  his  intention  of  using  the  former 
term  in  the  sense  of  "  issue,"  so  as  to  entitle  grandchildren  to- 
take  under  it  (0) . 
"Unmarried  .When  a  legacy  is  given  by  Will  to  a  daughter,  who  at  the 
aug  er.  ^site  of  the  Will  has  never  been  married,  and  the  gift  is  made 
to  be  conditional  upon  the  legatee  being  "  unmarried  "  at  a 
given  time,  the  word  "  unmarried  "  may  properly  be  construed 
"  a  spinster,"  and  not  "  a  widow  "  (a).    .When  a  fund  is  given 

(y)  3  Ves.  &  Bea.  53. 

(2)  Wyth  V.  Blachman,  1  Ves.  Sen.  196;  Gale  v.  Bennett,  Ambl. 
681;  Boyle  v.  Hamilton,  4  Ves.  437;  Re  CrawhalVs  Trust,  8  De  Gr.  M. 
&  G.  480.  See  Orford  v.  Churchill,  3  Ves.  &  Beam.  59.  Where  a 
testator  devised  lands  to  all  the  children  or  legal  issue  of  A.  in  equal 
shares  after  the  decease  of  A.,  it  was  held  that  the  children  of  A. 
living  at  the  death  of  the  testator  and  those  who  were  born  afterwards^ 
took  vested  interests  in  fee  to  the  exclusion  of  the  grandchildren: 
Holland  v.  Wood,  L.  E.  11  Eq.  91. 

(a)  Be  Sanders'  Trusts,  3  K.  &  J.  156;  Heyivood  v.  Heywood,  2% 
Beav.  9;  Badford  v.  Willis,  L.  E.  7  Ch.  7.  The  word  "unmarried" 
is  of  flexible  meaning,  but  in  the  absence  of  context  showing  a  contrary- 
intention  the  word  "  unmarried  "  must  be  construed  according  to  its 
ordinary  or  primary  meaning  as  "never  having  been  married":  Dal- 
rymple  v.  Hall,  16  C.  D.  715;  Be  Sergeant,  2S  G.  D.  575;  Be 
Chant,  [1900]  2  Oh.  345;  Be  Jones,  [1915]  1  Ch.  246.  In  Be 
Lesingham's  Trusts,  24  0.  D.  703,  however,  North,  J.,  construed  "  sole- 
and  unmarried "  as  meaning  "  not  having  a  husband,"  whether  as 
being  a  spinster,  widow,  or  divorced.  In  marriage  settlements  it 
hes  frequently  been  construed  to  mean  "widow":  Be  Norman's  Trust, 
3  De  G.  M.  &  G.  965;  Be  Saunders'  Trusts,  3  K.  &  J.  152;  Pratt 
v.  Mathew,  22  Beav.  328;  Clarke  v.  Colls,  9  H.  L.  C.  601.  As  to  the 
words  "  without  having  been  married,"  being  sometimes  controlled, 
by  the  context,  see  Wilson  v.  Atkinson,  4  De  G.  J.  &  Sm.  455;  Be 
Ball's  Trust,  11  0.  D.  270;  Upton  v.  Brown,  12  0.  D.  872.  The  last 
two  cases  were  disapproved  by  Jessel,  M.  E.,  in  Emniins  v.  Bradford, 
13  C.  D.  493,  but  the  latter  case,  though  followed  in  Be  Deane's  Trusts,. 
[1900]  1 1.  E.  332,  was  not  foUowed  bv  Chitty,  J.,  in  Stoddart  v.  Saville, 
[1894]  1  Ch.  480,  or  by  Kekewich,  J.,  in  Be  Mare,  [1902]  2  Oh.  112, 
both  judges  considering  themselves  bound  by  Wilson  v.  Atkinson,  4 
De  J.  &  Sm.  455.  But  the  last-mentioned  case  was  held  by  Swinfen 
Eady,  J.,  in  Be  Smith's  Settlem-ent,  [1903]  1  Ch.  373.  to  lay  dowm  no- 
general  rule,  and  he  accordingly  followed  Emmins  v.  Bradford.  Finally, 
in  Be  Briidr/ne's  Settlement,  L1903 1  2  Ch.  84,  the  Court  of  Appeal 
adopted  the  view  of  Jessel,  M.  E.,  in  Emmins  v.  Bradford,  and  of 
Swinfen  Eady,  J.,  in  Be  Smith's  Settlement. 
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to  "  unmarried  daughters  "  in  a  class,  the  class  is  to  be  asloer- 
tained  at  the  death  of  the  testator  (6). 

Natural  children,  having  acquired  the  reputation  of  being  the  "  Children :  " 
children  of  a  particular  person,  prior  to  the  date  of  the  Will,,  ^^GT^-natwal 
are  capable  of  taking  under  the  description  of  "children  "  (c).  within  this 
And  they  may  take  in  classes  of  children  "  legitimate  or  illegiti-  ^Inscription. 
mato"(d^).    But  the  Will  itself  must  show  the  testator's  inten- 
tion to  include  them  under  this  description,  either  by  express 
■designation,  or  by  necessary  implication  (e).    For  otherwise  the 
term  child,  son,  or  issue  must  be  understood  to  mean,  legitimate 
child,  son,  or  issue  (/).     The  only  two  exceptions  to  the  rule 
that  "children"   prima  facie  means    legitimate  children  are 
those  stated  by  Lord  Cairns  in  Hill  v.  Crook  (g)  and  Darin  v, 
Dorin  (h),  and  the  fact  that  the  testator  was  informed  and 
Ijelieved  that  the  children  were  legitimate  does  not  constitute 
a  further  exception  to  the  rule  (i) . 

A  natural  child  cannot  take  as  the  issue  of  a  particular  father  "  Natural 
until  it  has  acquired  the  reputation  of  being  the  child  of  that  ^ 
person,  which  cannot  be  before  its  birth  (j). 

It  has  been  said  in  Pratt  v.  Matheiv  (k),  and  in  earlier  cases  when  unbom 
which  will  be  found  cited  in  Lord  Selbornc's  dissentient  judg-  take^vmder^ 
ment  in  Occleston  v.  Fullaloue  (l),  that  a  prospective  gift  to  thisdescrip- 
f  uture  illegitimate  children  of  a  woman  is  "w^holly  void  as  contra    ^°°* 
honos  mores:    but  it  would  seem  from  the  judgment  of   the 

(b)  Blagrove  t.  Coore,  27  Boav.   138. 

(c)  Wilkinson  v.  Adam,  1  Ves.  &  Beam.  422,  454;  Lepine  v.  Bean, 
L.  E.  10  Eq.  160;  Barlow  v.  Orde,  L.  R.  3  P.  C.  164;  Hill  v.  Crook, 
L.  E.  6  H.  L.  265;  Laker  v.  Ilordern,  1  0.  D.  644. 

(d)  Barnett  v.  Tugwell,  31  Beav.  232. 

(e)  Hill  V.  Crook,  L.  E.  6  H.  L.  265;  Re  Humphries,  24  0.  D.  691; 
Re  Bryon,  30  0.  D.  110;  Re  Haseldine,  31  C.  D.  511;  Re  Hasties 
Trusts,  35  C.  D.  728;  Re  Hall,  35  0.  D.  551;  Re  Horner,  37  C.  D.  695; 
Seale-Hayne  v.  Jodrell,  [1891]  A.  0.  304;  Re  Harrison,  [1894]  1  Oh. 
561;  Re  Deakin,  [1894]  3  Ch.  565;  Re  Parker,  [1897]  2  Ch.  208;  Re 
Walker,  [1897]  2  Ch.  238;  Re  Smilter,  [1903]  1  Ch.  198;  Re  Corsellis, 
[19061  2  Ch.  316;  Re  Helliwell,  [1916]  2  Ch.  580;  Re  Bleckhj, 
[1920]  1  Ch.  450.  The  Court  will,  if  the  context  shows  the  inten- 
tion, bring  in  as  next  of  kin  persons  who  were  not  in  the  eye  of  the 
law  next  of  kin:  Re  Wood,  [1902]  2  Ch.  542. 

(/)  Shaw  V.  Gould,  L."  E.  3  H.  L.  55;  Dorin  v.  Borin,  L.  E.  7 
H.  L.  568;  Re  Ayles'  Trusts,  1  0.  D.  282;  Ellis  v.  Houstoun,  10  0.  D. 
236. 

(fir)  L.  E.  6  H.  L.  265,  282. 

(A)  L.  E.  7  H.  L.  568. 

(0  Re  Peurce,  [1914]  1  Ch.   254. 

(/)  Co.  Lit.  3,  &;  Pratt  v.  Mathew,  22  Boay.  328. 

{k)  22  Beav.  328. 

{I)  L.  E.  9  Ch.  147. 
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majority  of  the  Court  in  that  case  that  such  a  gift  is  not  void 
as  contra  bonos  mores  provided  it  be  so  couched  as  to  avoid 
any  enquiry  as  to  the  paternity  of  the  child,  e.g.,  a  provision 
for  all  the  children  born  of  the  body  of  a  particular  -woman 
while  cohabiting  with  the  testator.  And  James,  L.  J.,  points 
out  that  the  addition  to  the  suggested  gift  of  the  words  "  of 
whom  I  shall  be  the  reputed  father  "  would  not  avoid  a  gift 
such  as  that  suggested,  because  it  would  involve  no  enquiry 
into  paternity,  but  only  into  that  reputation  which  springs 
from  acknowledgment,  conduct  and  life  as  distinguished  from 
gossip  or  scandal  as  to  the  actual  paternity  (m) .  So  where  a 
testator  who  had  formed  an  illicit  connection  with  M.  E.  M., 
made  by  Will  a  gift  to  certain  illegitimate  children  by  nam© 
"  and  all  and  every  the  other  children  and  child  which  may  be 
born  of  the  said  M.  E.  M.  prievious  to  or  of  which  she  may  be 
pregnant  at  the  time  of  my  death,"  it  was  held  that  illegitima,t,e 
children  born  after  the  date  of  the  Will  and  in  esse  at  the  time 
of  the  death  of  the  testator  were  entitled  to  have  the  benefit  of 
the  gift  (?z) . 

Illegitimate  children  unbegotten  at  the  time  of  the  testator's 
death  cannot  under  any  circumstances  be  entitled  under  the 
description  of  "child"  or  "children"  (o). 

If  the  bequest  be  to  a  natural  child,  of  which  a  particular 
woman  is  enceinte,  witJiout  reference  to  amj  person  as  the  father, 
no  difficulty  exists,  and  the  legacy  will  be  supported  (;p) .  So 
where  the  testator  expresses  his  belief  that  a  natural  child  en 
ventre  sa  mere  is  his,  and,  proceeding  on  such  belief,  provides 
for  it,  the  bequest  will  be  sustained;  for  in  such  case,  as  the 
testator  chooses  to  assn>me  the  fact,  and  to  act  on  the  foundation 
of  his  belief,  there  is  no  uncertainty  in  the  object;  since,  whether 
it  was  or  was  not  the  child  of  the  testator,  he  meant  to  provide 
for  it,  as  the  child  of  the  mother  described  {q) . 

(m)  See  observations  of  Sir  George  Jessel  in  Ee  Goodwin  s  Trusts, 
L.  E.  17  Eq.  345;  and  of  Cotton,  L.  J.,  in  Re  Bolton,  31  C.  D.  542— 
652. 

(n)  Re  Hastie's  Trusts,  35  C.  D.  728;  Re  Loveland,  [1906]  1  Oh. 
542. 

(o)  Holt  V.  Sindrey,  L.  E.  7  Eq.  170. 

(p)  Gordon  v.  Gordon,  1  Meriv.  141;  Evans  v.  Massey,  8  Price,  22; 
Dawson  v.  Dawson,  6  Madd.  292;  Crook  v.  Hill,  3  0.  D.  773;  Ebbern 
v.  Fowler,  [1909]  1  Oh.  578.  So  also  where  a  testatrix  who  was  never 
married  describing  herself  as  a  spinster  bequeathed  her  property  in. 
trust  for  her  children:  Clifton  v.  Goodbun,  L.  E.  6  Eq.  278. 

(q)  Gordon  v.  Gordon,  1  Meriv.  141;  Holt  v.  Sindrey,  L.  E.  7  Eq. 
170;   Occleston  v.  Fullalove,  L.  E.  9  Oh.  147,  161. 
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Affain,  it  is  a  rule  (thougli  not  an  invariable  one),  that  where-  Rule  that 
ever  the  general  description  of  children  in  a  Will  will  include  are  legitimate 
legitimate  children,  it  cannot  also  be  extended  to  illegitimate  t-hildren  to 

o  '  ...  answer  de- 

children;  in  other  words,  where  there  are  legitimate  children  to  scriptionthey 
answer  the  description  of  "children,"  the  rule  of  law  is,  that  takeT 
legitimate  children  only  will  take.  Thus  in  Bagley  v.  Mol- 
lard  (r),  a  testator  devised  a  leasehold  in  trust  for  his  "  grand- 
child, Elizabeth,  the  only  surviving  child  of  his  son  WiUiam," 
and  gave  the  residue  of  his  property,  after  the  death  of  his  wife 
and  daughter,  to  all  the  children  of  liissons  James  and  William, 
and  of  his  daughter  Sarah,  in  equal  shares:  Elizabeth  was 
illegitimate,  and  WiUiam  had  no  other  child:  and  it  was  held 
by  Sir  J.  Leach,  M.  R.,  that  Elizabeth  did  not  take  any  share 
of  the  residue.  So  in  Fraser  v.  Pigott  (s),  John  Eraser  be- 
queathed a  sum  of  stock  in  certain  events  to  his  grandchildren, 
being  children  of  his  sons,  William  and  John,  whether  born  in 
wedlock  or  not:  And  after  certain  specific  bequests,  he  gave  the 
residue  of  his  personal  estate  to  his  sons  William  and  John,  as 
tenants  in  common;  but  if  either  of  them  should  die  in  his 
(the  testator's)  lifetime,  the  moiety  of  such  deceased  son  should 
go  to  his  children;  but  if  both  of  his  sons  should  die  in  his 
lifetime,  then  he  gave  such  residue  to  and  among  all  their 
children  as  tenants  in  common:  The  testator's  two  sons  died  in 
his  lifetime,  one  leaving  legitimate  and  illegitimate  children, 
the  other  illegitimate  children  only:  And  it  was  held  by  Lord 
Ljmdhurst,  C.  B.,  that  the  legitimate  children  of  the  son  having 
both  descriptions  of  children,  and  the  illegitimate  children  of 
the  other  son  took  the  residue,  and  that  the  illegitimate  children 
of  tho  first-mentioned  son  took  no  interest. 

If,  however,  the  testator  plainly  refers  to  given  individuals,  except  where 
and  it  be  clear,  from  the  language  ho  uses,  that  they  are  do-  pjearlv^refers 
scribed  by  the  word  "  children  "  (e.g.,  where  in  enumerating  his  to  orivcn 

1-111  1       •         -1  1  1     1  1  --Ci.    individuals 

children,  he  names  one  who  is  a  bastard,  and  then  makes  a  giit  and  describes 

(?•)  1  Euss.  &  M.  581;  Megaon  v.  Hindle,  15  0.  D.  198;  Be  Hall,  35 
0.  D.  551.  In  the  case  of  Be  Humphries,  24  0.  D.  691,  North,  J., 
recognized  tho  rule  in  Bagley  v.  Mollard,  but  hold  that  there  were 
otlier  facts  beyond  the  description  of  tho  illegitimate  child  as  the 
eldest  daughter  of  tho  testator's  daughter,  which  indicated  the  in- 
tention that  the  illegitimate  child  should  be  included  in  the  description 
of  tlie  childi"en  of  his  daughter. 

(s)  1  Younge,  354.  Shadwell,  V.-C,  dissented  from  this  decision, 
in  James  v.  Smith,  14  Sim.  216.  And  as  far  as  it  alHrmod  tho  admis- 
sion of  the  illegitimate  children  to  a  share  in  the  residue,  it  has  been 
regarded  a^  overruled:   Be  Overhill's  Trust,  1  Sm.  &  G.  362. 


866 


Legacies. 


[Pt.  III.  Bk.  III. 


them  as 

"  children." 


"Childreu" 
of  foreigner 
meatis  those 
legitimate  by 
law  of 
domicil. 


2.  "Grand- 
children : ' ' 


to  his  "  said  children  "),  there  is  no  rule  of  law  which  precludes 
the  Court  from  giving  effect  to  the  intentions  of  the  testator(^). 
So,  where  the  gift  was  to  the  "  children  "  of  "  the  late  A.  B.," 
who  had  died  leaving  two  children,  of  whom  one  was  legitimate, 
and  the  other  illegitimate,  the  illegitimate  child  was  held  to  be 
included,  otherwise  it  was  impossible  to  give  a  meaning  to  the 
word  "children  "  in  the  plural  {u).  So,  where  the  gift  was  to 
the  "  children  "  of  one  whom  the  testator  mentioned  as  already 
dead,  and  who  left  none  but  illegitimate  children,  they  have 
been  deeoned  to  be  intended  as  the  objects  of  the  gift;  for 
otherwise  there  would  be  nothing  for  the  Will  to  operate  on  {x). 

A  bequest  to  children  of  a  foreigner  must  be  construed  to 
mean  his  legitimate  children,  ^.e.,  those  legitimate  by  the  law 
of  their  father's  domicil  (?/).  But  a  child  born  before  the 
marriage  of  its  father  land  mother  cannot  be  legitimated  by  their 
subsequent  marriage  unless  the  father  was  domiciled  in  a 
country  whose  laws  allowed  such  legitimation  both  at  the  time 
of  the  marriage  which  gave  the  child  the  status  of  legitimacy, 
and  at  the  time  of  the  birth  on  which  it  took  from  its  putative 
father  the  potentiality  of  being  legitimated  {z) . 

2.  "Grandchildren:"  Lord  Northington  seems  to  have  been 
of  opinion  (a),  that  the  word  "  grandchildren  "  would,  without 
further  explanation  comprehend  great  grandchildren.     But  the 


(t)  Evans  v.  Davies,  7  Hare,  498;  Ileredith  v.  Farr,  2  Y.  &  Coll. 
Ch.  C.  525;  Owen  v.  Bryant,  2  De  G.  M.  &  G.  607;  Hartle^j.  v.  Trihher, 
16  Beav.  510;  Worts  v.  Cuhitt,  10  Beav.  421;  Tugwell  v.  Scott,  24 
Beav.  141;  Allen  y.  Webster,  2  Giff.  177;  Cook  v.  Whitley,  7  De  G.  M. 
&  G.  494,  by  Lord  Cranwortli.  It  would  seem  that  in  these  cases  the 
words  are  treated  as  a  descriptio  personarum  and  not  as  a  designation 
of  a  class:  Be  Wells'  Estate,  L.  E.  6  Eq.  509;  Barlow  v.  Orde,  L.  E. 
3  P.  C.  164,  188. 

{u)  Gill  V.  Shelley,  2  Euss.  &  M.  336;  Leigh  v.  Byron,  1  Sm.  &  G. 
483;  Edmunds  v.  Fesaey,  29  Beav.  233;  Be  Humphries,  24  0.  D.691; 
Be  Bleckly,  ante,  p.  863.  In  these  cases  it  should  seem  that  there 
ought  to  be  extrinsic  evidence  that  the  testator  knew  the  state  of 
the  family:    Be  Herbert's  Trusts,  1  Johns.   &  H.   121. 

(x)  Woodhouselee  v.  Dalrymple,  2  Meriv.  410;  2  De  G.  M.  &  G.  703; 
Hill  v.  Crook,  L.  E.  6  H.  L.  265;  Be  Eve,  [1909]  1  Oh.  796.  The  con- 
struction, it  would  seem,  would  be  different  if  the  parent  were  alive: 
for  then  legitimate  children  might  be  born  before  the  testator's  death. 
See  Gabb  v.  Prendergast,  1  Kay  &  J.  439. 

{y)  Be  Andros,  24  C.  D.  637.  And  so  a  child  legitimate  by  the 
law  of  its  father's  domicil  but  illegitimate  according  to  English  law, 
is  entitled  to  a  share  as  one  of  the  next  of  kin  in  the  personal  estate 
of  an  intestate  dying  domiciled  in  England  under  the  Statute  of  Dis- 
tributions:   Be  Goodman's  Trusts,  17   C.   D.   266. 

(2)  Be   Grove,  40  0.   D.   216. 

(a)  2  Eden,  196. 
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case  of  Orjord  v.  Churchill  (&)  is  an  authority  to  the  contrary:  -when^rra^ 
And  it  seems  but  reasonable,  that  if  the  word  "  children  "  does  included  in 
not  include  grandchildren  (as  we  have  seen),  the  term'  "grand-  thisdescnp- 
children "    should    not    comprise    children    next   to   them    in 
■descent  (c).     The  several  distinctions  which  have  been  men- 
tioned in  regard  to  the  enlargement  of  the  word  "  children  " 
seem  applicable  to  a  bequest  to  grandchildren:   so  that  if  it 
appear  from  the  Will,  that  the  word  "  grandchildren  "  was  not 
used  in  its  proper  sense,  but  for  the  purpose  of  embracing  all 
the  descendants  of  the  persons  described,  it  will  have  this  effect. 

A  grandchild  hy  marriage  is  not  entitled  under  the  descrip-  Grandchild 
tion  of  "  grandchildren  "  {d).  ^^  marriage. 

3.   "Wife:"  "  Husband:"  Before  the  Wills  Act  it  was  held  3.  "Wife." 
that  a  bequest  by  a  husband  to  his  "  beloved  wife,"  not  mention-        "**  *°  " 
ing  her  by  name,  applies  exclusively  to  the  individual  who 
answers  the  description  at  the  date  of  the  Will,  and  is  not  to  bo 
extended  to  an  after-taken  wife  (e). 

But  this  point  cannot  arise  since  the  Act,  for  the  second 
marriage  would  revoke  this  Will  (/).  A  similar  question  may, 
however,  occur  in  respect  of  a  bequest  by  a  testator  to  the  wife 
of  another  person. 

It  is  stated  that  if  a  joint  estate  be  made  of  land  to  husband  Joint  estate 
and  wife,  and  to  a  third  person,  in  this  case  the  husband  and  huat^d  and 
wife  have  in  law  in  their  right  but  a  moiety,  and  the  third  ^'^^.  ^^^  to 
person  shall  have  as  much  as  the  husband  and  wife,  viz.,  the  person, 
•other  moiety:  and  the  cause  is  that  the  husband  and  wife  are 


(&)  3  Vos.  &  Beam.  59. 

(c)  See  the  judgment  of  Lord  Oottenham,  in  Sanderson  v.  Bayley, 
4  Mylno  &  Or.  60;   and  Waring  v.  Lee,  8  Beav.  247. 

(d)  JIussey  v.  Berkelei/,  2  Eden,  196. 

(e)  Oarratt  v.  Nihlock,  1  Kuss.  &  M.  629.  The  fact  that  the  gift 
to  tlio  wife  of  A.  is  connected  witli  a  gift  to  his  children  which  is  so 
expressed  as  to  include  his  cliildren  by  any  wife  is  not  enough  to 
show  that  a  future  wife  was  intended  to  be  benefited:  Re  Burrows' 
Trusts,  10  L.  T.  184;  Be  Griffiths'  Policy,  [1903]  1  Oh.  739;  Re 
Colcy,  [19031  2  Oh.  102,  whore  it  was  held  tliat  the  word  "wife  "  must 
bear  its  'prima  facie  meaning  of  wife  existing  at  the  date  of  the  Will, 
unless  that  meaning  is  controlled  by  the  context.  Seo  also  Firth  v. 
Fielden,  22  W.  E.  622.  Peppin  v.  Bickford,  3  Ves.  570;  Long-worth  v. 
Bellamy,  40  L.  J.  Oh.  513;  and  Re  Drew,  [1899]  1  Oh.  336,  are  cases 
i^-hero  the  description  of  wife  wa-s  hold  to  apply  to  a  second  wife. 
Boreham  v.  Bignall,  8  Ila.  131,  and  Re  Bryan's  Trusts,  2  Sim.  (N.  S.) 
103,  are  ca-se^  where  the  testator  was  hold  to  have  intended  a  pcrsonu 
designata.  Oomparo  also  Re  Parrott,  33  0.  D.  274;  Radford  v.  Willis, 
L.  E.  7  Oh.  7. 

(/)  See  ante,  p.  134. 
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but  ono  person  in  law  {g).  But  it  is  stated  in  tho  judgment 
of  the  Privy  Council,  in  Dias  v.  De  Livera  (h),  that  any  indi- 
cation, however  slight,  of  an  intention  that  each  shall  take 
separately,  has  been  held  to  defeat  the  application  of  this 
doctrine.  The  cases  on  the  subject  are  extremely  contradictory, 
and  will  be  found  set  out  and  reviewed  in  the  cases  of  Re 
Jupp  (i)  and  Re  Dixon  (k),  in  which  Kay,  J.,  and  North,  J., 
seem  to  have  arrived  at  opposite  conclusions,  the  former  in 
favour  of  a  strict  application  of  the  doctrine,  the  latter  against 
it.  The  case  of  Re  ''Dixon  has  been  recently  followed  in  Re 
Jeffery  (l). 

The  question  whether  a  woman  can  take  as  a  legatee  by  the 
name  of  the  "  wife  "  of  such  a  one,  when  in  truth  she  is  not  his 
lawful  wife,  will  be  considered  hereafter  (m) .  Sometimes  a 
person  who  answers  the  description  in  the  Will  has  ceased  to 
answer  that  description  at  the  time  of  the  testator's  death,  or  at 
the  time  when  the  gift  was  to  take  effect.  Thus,  in  Re  Morrie- 
son  (n),  a  testator  bequeathed  a  share  of  his  residuary  personal 
estate  in  trust  for  his  son  for  life,  and  after  his  decease,  in  trust 
to  pay  unto  or  permit  any  wife  of  his  son,  to  receive  the  annual 
income  of  his  share  during  her  life.  The  son  married  a  woman 
from  whom  he  was  afterwards  divorced  on  his  petition.  He 
died  without  having  married  again.  It  was  held  that  the 
woman  was  not  entitled  to  the  income  of  the  son's  share.  In 
this  case  Kay,  J.,  expressed  his  dissent  from  Bullmore  v. 
Wijiiter  (o),  in  which  case  a  testator  devised  property  to  his 
daughter  for  life,  and  after  her  death  in  trust  for  any  husband 
with  whom  she  might  intermarry,  if  he  should  survive  her  for 
his  life.  The  daughter  married  the  defendant  and  was  divorced 
from  him  on  his  petition,  and  he  married  again  and  survived 
her,  and  it  was  held  by  Fry,  J.,  that  the  defendant,  although 
no  longer  the  husband  of  the  daughter,  was  entitled  to  the 
property  for  his  life. 

4. ''Nephews       ^    "Nephews  and   Nieces:"  The  principles  already  stated 
and  nieces.  ^  .  i 

with  respect  to  the  restriction  and  enlargement  of  the  terms 

(g)  Go.  Litt.  187,  a. 

(A)  5  App.  Gas.  123,  136. 

(0  39  C.  D.  148. 

{k)  42  0.  D.   306. 

(Z)  [1914]  1  Ch.  375. 

(?n)  See  Giles   v.   Giles,  1  Keen,  165;   post,  p.  911. 

in)  40  C.  D.  30. 

In)  22  C.  D.  619. 
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"  cliildreu  "  and  "  grandchildren  "  apply  to  the  -words  "  nephews 
and  nieces."  Therefore  great  nephews  and  great  nieces  are 
not  ordinarily  to  be  considered  as  comprehended  in  that  descrip- 
tion (p):  Nor  will  the  expression  "  grand-nepheAvs  and  nieces  " 
include  the  children  of  grand-nephews  and  nieces  {q) .  But  in 
these  cases  also,  the  more  enlarged  sense  will  be  attributed  to 
the  expression,  when  the  context  indicates  the  intention  of  the 
testator  so  to  use  it  (r) .  It  includes  a  child  of  a  brother  or  sister 
of  the  half-blood  (s).  But  not  the  nephews  or  nieces  of  thje 
husband  of  the  testati'ix  {t). 

(p)  Falkner  v.  Butler,  Ambl.  514;  Shelley  v.  Bryer,  1  Jacob.  207;  4 
Mylne  &  Or.  60;  Thompson  v.  Robinson,  27  Beav.  480;  Be  Blower's 
Trusts,  L.  R.  6  Ch.  351.  And  the  case  is  not  altered  where  the  testator 
has  used  words  in  the  plural,  and  there  happens  to  be  only  one  persoa 
to  whom  the  term  is  properly  applicable:  Crook  v.  Whitley,  7  De  Gr.  M. 
&  G.  490. 

(2)   Waring  v.  Lee,  S  Bear.  247. 

(r)  James  v.  Smith,  14  Sim.  214;  Stringer  v.  Gardiner,  27  Beav.  35; 
4  De  Q.  &  J.  468;    Weeds  v.  Bnstow,  L.  E.  2  Eq.  333. 

(s)  Grieves  v.  Bawley,  10  Hare,  63. 

{t)  Smith  V.  Lidiard,  3  K.  &  J.  252;  Merrill  v.  Morton,  17  C.  D. 
382;  notwithstanding  the  testatrix  has,  in  another  part  of  the  Will,, 
called  a  legatee  her  niece,  who  was  only  her  husband's  niece:  Be 
Green,  [19141  1  Ch.  134.  See  also  Thompson  v.  Bobinson,  27  Beav. 
486;  Wells  v.  Wells,  L.  R.  18  Eq.  504.  In  Grant  v.  Grant,  L.  R. 
6  C.  P.  380,  727,  the  Court  of  Common  Pleas  held  that  the  word 
"  nephew  "  might  include  the  son  of  the  testator's  wife's  brother,  and, 
there  being  a  nephew  of  the  same  name,  son  of  testators  own  brother, 
admitted  evidence  to  show  the  testator's  intention  on  the  ground  that 
these  circumstances  gave  rise  to  a  latent  ambiguity  as  to  which  of 
the  two  persons  was  intended  by  the  testator.  This  evidence  was 
of  course  only  admissible  on  the  assumption  that  both  claimants  fell 
within  the  description  "nephew."  Grant  v.  Grant  {ubi  supra)  has, 
however,  been  disapproved  by  Sir  G.  Jessel  in  Wells  v.  Wells,  L.  R.  18 
Eq.  504,  on  the  authority  of  Be  Bloiver's  Trusts,  L.  R.  6  Ch.  351, 
and  of  Sherratt  v.  Mountford,  L.  R.  8'  Ch.  928.  Grant  v.  Grant  is  also 
disapproved  of  in  Me\rrill  v.  Morton,  17  C.  D.  382,  and  in  Be  Taylor, 
34  C.  D.  255;  and  must  now  be  taken  to  be  overruled:  Be  6^reen,.  [1914] 
1  Ch.  134.  The  result  would  seem  to  be  that  the  words  "nephews" 
and  "  nieces  "  will  bo  construed  in  the  primary  sense  if  there  is  any 
person  or  class  answering  the  description,  and  the  Court  will  go  no 
further,  unless  it  is  shown  that  tliero  is  another  persoa  or  class  of 
persons  answering  the  description;  in  which  case  extrinsic  evidence  of 
intention  will  bo  admissible  to  remove  the  latent  ambiguity  and  show 
which  of  the  persons  or  classes  is  intended.  Where,  however,  the 
words  arc  not  strictly  applicable  to  any  person,  then  evidence  of  inten- 
tion will  not  bo  admissible,  but  only  evidence  of  the  surrounding  cir- 
cumstances and  the  testator's  knowledge.  It  will  be  observed  that 
in  Sherratt  v.  Mountford,  in  which  the  claim  of  the  nephews  and  nieces 
of  the  testator's  wife  was  sustained,  there  were  no  nephews  and  nieces 
in  the  primary  sense.  In  Be  Jodrell,  44  C.  D.  590,  tho  persons  described 
as  the  testator's  nieees  were  his  wife's  nieces,  not  his  own,  and  some  of 
the  persons  described  as  his  cousins  were  illegitimate  relatives;  it  was 
held  by  the  Court  of  Appeal  (and  the  decision  was  affirmed  by  the 
House   of  Lords,   [1891]   A.    C.    p.    304)    that  the   words   "  rolativoa 
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However,  a  bequest  of  a  residue  by  a  nxarried  man  to  his 
niooe,  and  all  other  his  nephews  and  nieces  on  both  sides,  will 
include  the  nephews  and  nieces  of  his  wife  {u).  So  will  a 
bequest  to  nephews  and  nieces  where  the  testator  has  none  of 
his  own  {x). 
5, "Cousins."  5.  "Cousins:"  It  might  seem,  that  the  word  "cousins,"  if 
used  simpUcit&r,  would  include  cousins  of  every  description. 
But  the  Court  is  frequently  obliged  to  put  a  restricted  sense  on 
the  general  expression.  Thus  in  Caldecott  v.  Harrison  (a),  a 
testator,  in  his  .Will,  gave  several  legacies,  and  mentioned 
several  persons  as  his  cousins,  and  every  person  there  called  a 
cousin  was,  in  fact,  a  first  cousin:  By  a  codicil  he  gave  his 
residuary  estate  to  all  such  of  his  cousins  both  on  his  father's 
and  mother's  side,  as  should  be  living  at  his  diecease,  and  to  all 
the  children  of  such  of  his  said  cousins  as  might  have  thereto- 
fore died  or  might  die  in  his  lifetime:  The  testator  left  several 
first  cousins  and  children  of  first  and  second  cousins,  and  one 
first  cousin  once  removed:  And  Sir  L'.  Shadwell,  V.-C,  held 
that  none  of  them  were  included  in  the  residuary  bequest, 
except  the  first  cousins  living  at  the  testator's  death,  and  the 
children  of  first  cousins  who  died  in  his  lifetime;  his  Honour 
being  of  opinion  that,  from  the  context,  it  appeared  that  by  the 
word  "  cousins  "  the  testator  meant  his  first  cousins,  simply  and 
strictly,  without  any  qualification.  And  it  has  been  held  by 
Lord  Cranworth,  C,  that  when  the  testator  says  nothing  more 
than  "cousins,"  he  means  first  cousins  (6). 

Though,  formerly,  some  doubt  on  the  subject  prevailed,  it 
may  now  be  taken  that  the  same  principles  applyl  in  determining 

named "  included  relatives  by  aflBnity  as  well  as  consanguinity,  and 
illegitimate  as  well  as  legitimate  relations:  Be  Helliwell,  [1916]  2  Oh. 
580.  In  Re  Que  (1892),  W.  N.  p.  132,  the  Court  of  Appeal  expressed 
a  doubt  whether  Smith  v.  Lidiard  and  Wells  v.  Wells  were  not  over- 
ruled by  Ee  Jodrell.  In  Re  Cozens,  [1903]  1  Oh.  138,  however,  it  was 
held  by  Swinfen  Bady,  J.,  that  no  hard  and  fast  rule  can  be  said  to 
have  been  laid  down  by  Re  Jodrell  on  the  one  hand,  or  by  Smith  v. 
Lidiard,  Wells  v.  Wells,  or  Merrill  v.  Morton  on  the  other,  but  that 
the  question  depends  in  every  case  on  the  paj-ticular  AVill  and  the 
evidence.  Nephews  and  nieces  of  the  half-blood  are  'prima  fade  entitled 
to  share  in  a  gift  to  "  my  own  nephews  and  nieces  ":  S.  C. 

(u)  Frogley  v.  Phillips,  30  Beav.  168. 

(«)  Hogg  v.  Cooh,  32  Beav.  641;  Sherratt  v.  Mountford,  L.  E.  8 
Ch.  928. 

(a)  9  Sim.  457. 

(&)  Stoddart  v.  Nelson,  2  Jur.  (N.  S.)  27,  in  which  case  it  was  also 
decided  that  "  first  cousins  "  and  ''  cousins-german  "  meant  the  same 
thing. 
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who  are  entitled  under  a  bequest  to  first  or  second  cousins  as 
aipply  in  the  case  of  a  bequest  to  children  or  grandchildren;. 
That  is  to  say,  as  Sir  G.  Jessel,  M.  E,.,  puts  it  in  the  case  of 
He  Parker  (c) :  "  You  are  not  without  a  context  to  alter  the 
meaning  of  well-known  terms  that  have  a  definite  meaning."' 
In  this  case  it  is  pointed  out  that  the  doubt  on  thei  con- 
struction of  these  gifts  to  cousins  has  arisen  through  a  mis- 
understanding of  the  decision  in  the  case  of  Mayott  v. 
Mayott  (d),  in  which  case  Lord  Kenyon,  M.  R.,  held  that, 
there  being  a  gift  to  the  first  and  second  cousins  of  the  testa- 
tor who,  at  the  date  of  the  Will,  had  no  second  cousins,  the 
phrase  "  second  cousins"  must  be  interpreted  to  mean  all  per- 
sons related  as  nearly  as  second  cousins.  Sir  G.  Jessel  goes  on 
to  point  out  that  the  oases  of  Silcox  v.  Bell  (e),  and  Charge 
V.  Goodyer  (f),  were  decided  on  la  misinterpretation  of  the 
decision  of  Mayott  V.  Mayott,  viz.,  that  this  case  decided  that 
a  bequest  to  second  cousins  included  all  persons  of  the  sam^e 
degree  of  relationship,  whereas,  all  that  case  really  decided 
was  that,  in  the  particular  circumstances,  and  there  being  no 
second  cousins,  the  testator  must  have  intended  to  benefit  all 
relations  las  near  as  second  cousins. 

In  all  cases,  however,  later  than  Charge  v.  Goodyer  decisions 
have  followed  the  ordinary  rule  of  construction.  Thus  it  w-as 
held  by  Lord  Cottenham!  in  Sanderson  v.  Bayley  (g)  (revers- 
ing a  decision  of  Sir  L.  Shadwell,  Y^.-C),  that  a  bequest  to  the 
testator's  "first  cousins  or  cousins-german  "  does  not  include 
first  cousins  once  removed.  And  in  The  Corporation  of  Bridg- 
north V.  Collins  (h),  it  was  held  that  a  first  cousin  once  removed 
is  not  entitled  under  a  bequest  to  "  second  cousins."  Again,  in 
Re  Parlcer  (^),  the  Court  of  Appeal  (affirming  Jessel,  M.  R.) 
held,  in  a  case  where  a  testator  left  first  cousins,  second  cousins 
and  children  and  grandchildren  of  first  cousins,  that  a  bequest 
to  "second  cousins"  did  not  include  the  children  and  grand- 
children of  the  first  cousins.  Under  a  bequest  to  "my  cousins 
and  half -cousins  "  it  ^Vas  held  that  first  cousins,  first  cousins 
once  removed,  and  second  cousins  were  entitled  (;*). 

(c)  15  C.  D.  528,  538;  S.  C,  17  C.  D.  262. 

(d)  2  Bro.  C.  0.  125. 

(e)  1  Sim.  &  Stu.  301. 
(/)  3  Euss.  140. 

(g)  4  M.  &  Cr.  o6. 

(h)  15  Sim.  541. 

(0  15  0.  D.  528;  17  0.  D.  2(32. 

O'l  Jic  Chester,  84  L.  J.  Oh.   78. 
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Where,  however,  there  is  no  individual  of  the  class  named, 
the  word  "cousins"  will  be  construed  in  the  more  extended 
sense  (/c):  as  also  will  the  word  "cousin"  as  applied  to  a 
named  legatee  if  there  is  no  person  of  the  name  to  whom 
the  word  cousin,  in  its  primary  sense,  is  applicable  (J). 

So,  too,  it  h.as  been  held  that  "  cousin  "  in  such  a  cose  may  be 
understood  in  a  popular  sense  aS'  the  wife  of  a  cousin  {m). 


Terms  whicli 
applied  to 
realty  give 
an  estate 
tail,  give 
the  absolute 
interest  if 
applied  to 
personalty. 


(B.)  Who  are  entitled  under  the  description  of  1.  ''Heirs:  " 
2.  "Issue:"  3.  ''Descendants:''  4.  "Relations:" 
5.  "  Next  of  Kin:"  6.  "Farrdly:"  7.  "  Executors  and 
Administrators,"  or  "  Legal  Representatives"  or  "  Per- 
sonal Representatives . ' ' 

It  may  be  observed,  in  the  first  place,  that  it  is  an  established 
rule  of  construction,  with  respect  to  Wills  of  personalty,  that 
where  personal  estate  is  given,  in  terms  which,  if  applied  to  real 
estate,  would  create  an  estate  tail,  the  property  so  bequeathed 
vests  absolutely  in  the  first  taker,  and,  consequently,  devolves  at 
his  death  on  his  executors  and  administrators,  w^hether  he  has 
issue  or  not  (n) .    Hence,  generally  speaking,  w'here  realty  and 


(&)  Slade  V.  Foohs,  9  Sim.  3^6;  He  Bonner,  19  C.  D.  201;  Wilks  v. 
Bannister,  30  C.  D.  512. 

(0  Be  Taylor,  34  C.  D.  255. 

(m)  Be  Taylor,  uhi  supra. 

(n)  Elton  V.  Eason,  19  Ves.  78;  Lyon  v.  Mitchell,  1  Madd.  475; 
Ward  V.  Bevil,  1  Younge  &  Jerv.  525;  Byng  v.  Lord  Strafford,  5 
Beav.  558;  Williams  v.  Lewis,  6  H.  L.  0.  1020;  Bennett  v.  Bennett, 
2  Drewr.  &  Sm.  160;  Bussell  v.  Campbell,  2  Euss.  &  M.  390;  S.  C, 
in  Dom.  Proc,  suh  nom.  Candy  v.  Campbell,  S  Bligh,  469.  The  cases 
in  which  the  words  of  a  Will  will  be  so  construed  as  to  create  -an 
estate  tail  have  been  materially  reduced  by  the  provisions  of  sect.  29 
of  the  Wills  Act  (1  Vict.  c.  26):  the  effect  of  which  provisions  as  .to 
Wills  made  on  or  after  1st  Jan.,  1838,  is  that  in  any  devise  or  bequest 
of  real  or  personal  estate  words  wliich  are  open  to  three  constructions^ 
viz.,  the  death  of  the  legate3  in  the  lifetime  of  the  tenant  for  life  with- 
out having  issue  living  at  the  legatee's  death:  the  death  of  the  legatee 
in  like  manner  without  having  issue  living  at  the  death  of  the  tenant 
for  life:  or  the  death  of  the  legatee  in  the  lifetime  of  the  tenant  for  life 
followed  by  an  indefinite  failure  of  issue,  are  not  to  be  construed  as 
meaning  indefinite  failure  of  issue.  The  result  of  which  is  that  cases 
of  implication  of  an  estate  tail  from  words  importing  a  failure  of 
issue  will  not  often  arise,  and  cases  of  a  bequest  of  personal  property 
in  words  which,  if  applied  to  real  estate  would  by  express  terms  create 
an  estate  tail,  are  not  likely  to  arise  except  in  cases  where  realty 
and  personalty  are  included  in  one  gift.  It  is  to  be  observed,  however, 
that  the  statute  only  applies  in  cases  where  the  words  may  support 
cither  a  want  or  failure  of  issue  of  any  person  in  the  testator's  life- 
time, or  at  his  death,  or  an  indefinite  failure  of  issue,  and  therefore  has 
no  application  where  the  words  must  import  an  indefinite  failure  of 
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personalty  are  included  in  one  gift,  if  the  legatee  takes  an  estate 
tail  in  the  former,  he  takes  the  latter  absolutely  (o). 

Henoc  a  legacy  "to  A.  and  to  the  heirs  of  his  body,"  or  i.  "Heirs:" 
"  to  A.,  to  be  secured  to  him'  and  the  heirs  of  his  body,"  is  anJ 
^absolute  bequest  to  A.  (p'),  though  a  legacy  "to  A.  and  liis  ]c-racy  to  A. 
heirs  (say  children),"  is  only  a  legacy  to  A.  for  life,  remainder  of"hi8"body" 
to  his  children  (g).    Again,  there  has  already  (r)  been  occasion 
to  show,  that  if  a  teito  of  years  be  devised  to  one  for  life,  and 
afterwards  to  the  heirs  of  his  body,  the  whole  term*  will,  gene- 
rally speaking,  vest  absolutely  in  him  (s) .     Again,  a  devise  of 

issue.  In  other  words,  tJie  statute  only  applies  where  there  is  am- 
biguity: Dawson  v.  Small,  L.  E,.  9  Oh.  651.  It  must  be  remembered, 
moreover,  that  the  generality  of  this  rule  may  possibly  be  qualified 
by  a  doubt  whether  the  rule  in  Shelley's  Case,  1  Rep.  93,  B.,  has  any 
application  to  personalty.  See  Smith  v.  Butcher,  10  C.  D.  113,  where 
Je^sel,  M.  E..,  refused  to  apply  that  rule  to  a  Will  dealing  with  per- 
sonalty. But  Bacon,  V.-O.,  in  the  case  of  Comfort  v.  Brown,  10  C.  D. 
146,  says,  in  reference  to  an  argument  that  the  rule  did  not  apply 
to  personal  estate:  "  Z>e  Beauvoir  v.  De  Beauvoir,  3  H.  L».  C.  524, 
and  Gittings  v.  McDermott,  2  M.  &  K.  GQ,  are  instances,  and  there 
are  hundreds  of  other  instances  in  which  the  rule  has  been  applied 
to  personal  estate."  Smith  v.  Butcher  was,  however,  followed  in  Re 
Bishop  and  Richardson's  Contract,  [1'899]  1  I.  E.  71.  So  it  has  been 
said  that  the  rule  in  Wild's  Case,  6  Eep.  17,  that  where  lands  are 
■devised  to  a  person  and  his  children,  and  he  has  no  child  at  the  time 
of  the  devise,  the  parent  takes  an  estate  tail,  has  no  application  to 
personalty:  Audsley  v.  Horn,  1  De  G.  F.  &  J.  226,  ante,  p.  856,  n.  (t). 
Besides  all  these  particular  limitations  of  the  generality  of  the  rule 
that  words  which  would  create  an  estate  tail  in  realty  will  vest  per- 
sonalty absolutely  in  the  first  taker,  it  must  be  remembered  that  this 
rule,  which,  so  far  as  regards  personalty,  seems  to  be  a  mere  rule  of 
construction,  is  never  allowed  to  override  the  intention  to  be  gathered 
from  the  whole  of  the  words  of  the  Will:  Symers  v.  Johson,  16  Sim. 
267;  Re  Jeaffreson's  Trusts,  L,.  E.  2  Eq.  276;  Knight  v.  Ellis,  2  Bro. 
C.  0.  570;  Ex  parte  Wynch,  5  De  G.  M.  &  G.  188. 

(o)  Donn  v.  Pimny,  19  Ves.  544;  Dunk  v.  Fenner,  2  Euss.  &  M.  557; 
Simmons  v.  Simmons,  S  Sim.  22.  But  the  blending  of  realty  and  per- 
sonalty in  one  gift  is  not  conclusive  if  it  appeaz'  from  the  whole  Will 
that  it  was  not  the  intention  to  give  the  personalty  to  an  indefinite  suc- 
cession of  persons.  Sec  Ilerrick  v.  Franklin,  L.  E.  6  Eq.  593;  Smith 
V.  Butcher,  10  C.  D.  113.  The  rule  that  the  same  words  need  not 
receive  the  same  construction,  though  appearing  in  one  clause,  when 
applied  to  realty  and  personalty  respectively,  is  established  by  Forth 
v.  Chairman,  1  P.  Wins.  667:  Keay  v.  Boulton,  25  0.  D.  212.  Soc  ante, 
pp.   845,    846. 

(p)  Crawford  v.  Trotter,  4Madd.  361;  ante, -p.  521;  Harris  v.  Davis, 
1  Coll.  416.  See,  however,  Re  Lowman,  [1895]  2  Oh.  348,  as  to  tlio 
decision  of  Knight-Bruce,  V.-C,  in  Harris  v.  Davis. 

(q)  Crawford  v.    Trotter,  4  Madd.  361;   ante,  pp.  856,  857. 

(r)  Ante,  p.    522. 

(s)  Theehridge  v.  Kilhurne,  2  Ves.  Sen.  233;  Oarth  v.  Baldwyn,  2 
Ves.  Sen.  64G;  Verulam  v.  Bathurxt,  13  Sim.  374.  But  the  context 
may  demonstrate  that  by  the  woixLs  "  heirs  of  the  body,"'  is  meant 
"children":  Symers  v.  Johson,  16  Sim.  267. 


874 


Legacies. 


[Pt.  III.  Bk.  III. 


successive 
limitations 
in  favour  of 
persons 
absolutely : 


legacy  to 
' '  the  heirs 
of  A. :  " 
or  "to  my 
heirs :  ' ' 


freoholda  and  leaseholds  to  A.  for  life,  and  after  his  decease  to 
the  heirs  of  his  body,  their  heirs,,  executors,  adrrdnistrators,  and 
assigns,  igives  A.  an  estate  tail  in  the  former,  and  an  absolute 
interest  in  the  latter  (t). 

It  'must  be  obsei-ved,  tliat  several  oases  occur  in  the  books, 
Ivvhere  words  creating'  an  estate  tail,  according  to  the  established 
rules  of  law,  have  been  held  to  be  narrowed  by  inconsistent 
limitations  in  other  parts  of  the  Will:  Thus  children  have  been 
held  entitled,  las  purchasers,  under  the  description  of  "  heirs  of 
the  TDody,"  ^here  the  directions  of  the  Will  are  inconsistent 
Iwith  construing  the  wopd  in  its  usual  acceptation  as  a  word  of 
limitation;  las  a  legacy  to  A.  for  life,  and  then  "to  the  heirs 
male  of  his  body,  as  tenants  in  common  "  (w) .  But  these  cases, 
it  is  submitted,  must  be  considered  as  much  shaken,  if  not 
entirely  overruled,  by  the  decision  of  the  House  of  Lords  in 
'Jesson  tv.  Wright  {x). 

Where  there  are  in  a  Will  successive  limitations  of  personal 
estate  in  favour  of  several  persons  absolutely  the  first  of  those 
jDersons  \vho  sur\ives  the  testator  takes  absolutely,  although  he 
would  have  taken  nothing  if  any  previous  legatee  had  suin^ived 
and  had  taken:  the  effect  of  the  failure  of  an  earlier  gift  being 
to  accelerate,  not  to  destroy,  the  latter  gift  {y). 

With  respect  to  a  legacy  to  "the  heirs  of  A.:  "  When  the 
^word  "  heirs  "  is  used  to  denote  succession  or  substitution  (0),  it 
may  be  understood,  as  it  is  in  the  case  of  a  legacy  to  A.  and 
heirs,  to  mean  such  person  or  persons  as  would  legally  succeed 
to  the  property  according  to  its  nature  and  quality:  Thus,  in 
Taux  V.  Henderson  {a),  a  legacy  of  personal  jDroperty  to  A., 

{t)  Kinch  V.  Ward,  2  Sim.  &  Stu.  409.  See  also  Dunk  v.  Fenner,  2 
Euss.  &  M.  557. 

(m)  Jacobs  V.  Amyatt,  4  Bro.  0.  0.  542. 

{x)  2  Bligh,  1,  where  Lord  Eedesdale  says:  "That  the  general  intent 
should  override  the  particular  is  not  the  most  accurate  expression  of  the 
principle  of  decision.  The  rule  is  that  technical  words  shall  have  their 
legal  effect,  unless  from  subsequent  inconsistent  words  it  is  very  clear 
that  the  testator  meant  otherwise."'  See  also  Dunk  v.  Fenner,  2  Euss.  & 
M.  557;    and  ante,  p.  843. 

{y)  Re  Lowman,  [1895]  2  Ch.  348.  The  principle  extends  to  free- 
holds:   Re  Dunstan,  [1918]   2   Ch.   304. 

(2)  Generally  a  bequest  of  personal  estate  to  one  or  his  heirs  is  a 
sufficient  indication  that  the  word  "  heirs  "  is  used  to  denote  succes- 
sion or  substitution:  Oittings  v.  McDermott,  2  M.  &  K.  69;  Doody 
V.  Biggins,  2  X.  &  J.  729.  So,  again,  a  direction  for  distribution 
amongst  heirs  is  an  indication  that  the  testator  by  "  heirs "  meant 
next  of  kin:  Low  v.  Smith,  2  Jur.  344;  Re  Steevens'  Trusts,  L.  E.  15 
Eq.  110. 

(o)  1  Jac.  &  Walk.  388,  note  (c). 
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"and  failing  liim  by  decease  before  me,  to  his  heirs,"  was 
decreed  to  belong  to  the  next  of  kin  of  A.  living  at  the  time  of 
the  testator's  death,  K.  having  died  before  that  event  {h).  More 
correctly  stated,  the  rule  would  iseem  to  be  that  the  word  "  heir  " 
in  a  gift  of  pereonal  property  may  readily  be  taken  to  mean 
such  persons  as  w'ould  have  been  entitled  under  the  Statute  of 
Distributions  to  succeed  to  the  personal  property  of  the  de- 
ceased, in  case  he  had  died  intestate  (0),  including,  therefore,  a 
widow;  and  excluding  the  husband,  in  case  of  a  bequest  to  a 
woman,  and  in  the  event  of  her  death  to  "  her  heirs  "  (;d) . 

But  where  the  word  is  used,  not  to  denote  succession  or  sub- 
stitution, but  to  describe  a  legatee,  and  there  is  no  context  to 
explain  it  otherwise,  it  would  seem  that  there  is  no  reason  to 
depart  from  the  natural  and  ordinary  sense  of  the  word  heir  (e). 
Thus,  in  Mounsey  v.  Blandre  (/),  the  testatrix  devised,  inter 
aim,  a  real  estate  to  a  person  not  her  heir-at-law;  and  by  a 
codicil  she  gtave  a  pecuniary  legacy  "to  my  heir:  "  At  her 
death  three  persons  were  co-heirs-at-law:  And  Sir  J.  Leach, 
M.  E.,  held  that  they,  and  not  her  next  of  kin,  were  entitled 

(6)  See  also  Holloway  v.  Ilolloway,  5  Ves.  403;  Gitiings  v. 
McDermott,  2  M.  &  K.  69;  Jacobs  v.  Jacobs,  16  Beav.  557;  Low  v. 
Smith,  2  Jur.  344,  coram  Kindersley,  V.-C;  Re  Oamboas  Trusts, 
4  K.  &  J.  756;  Re  Newton  s  Trusts,  L.  E.  4  Eq.  171;  Re  PJiilps'  Will, 
L.  11.  7  Eq.  151;  Finlason  v.  Tatlock,  L.  E.  9  Eq.  258;  Re  Steepens' 
Tricsts,  L.  E.  15  Eq.  110;   and  cf.  In  the  goods  of  Dixon,  4  P.  D.«l. 

(c)  See,  for  instance,  Wingfield  v.  IVingfield,  9  C.  D.  658,  and  Keay 
V.  Boulton,  25  C.  D.  212,  in  which  it  was  hold  that  where  there  is  a 
gift  of  realty  and  personalty  together  to  children  "  or  their  heirs,"  the 
word  "heirs"  must  be  read  in  a  twofold  meaning — viz.,  heir-at-law  as 
regards  the  realty  and  next  of  kin  as  regards  the  personalty.  But  yet 
in  each  case  the  question  must  bo  whether  there  is  anything  to  control 
the  ordinary  meaning  of  the  word  "  heir "  so  as  to  prevent  the  heir 
taking  the  personalty  as  a  persona  designata,  and  to  raise  the  inference 
that  the  next  of  kin  are  to  take  in  substitution  or  in  succes'iion.  This 
seems  the  ground  upon  which  Smith  v.  Butcher,  10  0.  D.  113,  was 
decided,  which  at  first  sight  is  diihcult  to  reconcile  with  Wingfield  v. 
WiJigfield. 

(d)  Doody  v.  Jliggins,  2  K.  &  J.  1S8;  Re  Porter's  Trusts,  4  K.  &  J. 
188;  Parsons  v.  Parsons,  L.  E.  8  Eq.  260;  cf.  also  Re  Bromby,  [1900] 
W.  N.  187.  The  heirs  take  as  tenants  in  common  in  the  proportion 
fixed  by  the  statute:  Jacobs  v.  Jacobs,  16  Beav.  557;  Re  Porter's 
Trusts,  ubi  supra. 

(c)  So  the  words  "next  lawful  heir,"  in  an  ultimate  gift  of  real 
and  pen-onal  estate  are  to  bo  construed  in  their  strict  sense  as  to 
personally:  De  Beauvoir  v.  De  Beauvoir,  3  II.  L.  C.  524,  557;  Haste- 
wood  V.  Green,  28  Benv.  1;  Smith  v.  Butcher,  10  0.  D.  113;  In 
the  good.<  of  Dixon,  4  P.  D.  81. 

(/)  4  Eus.s.  Ohanc.  Cas.  381.  The  reported  di.sapproval  of  this 
case  by  Jessel,  M.  E.,  in  Smith  v.  Butcher,  10  C.  D.  li;3y  114,  if 
correct,  clearly  does  not  go  to  the  authority  of  tho  decision  as  a  whole. 

W.E. — VOL.    II.  5 


876  Legacies.  [Pt.  in.  Bk.  in. 

to  tlic  legacy.  A  fortiori,  the  heir,  properly  and  technically, 
speaking,  toay  take  personal  property  bequeathed  to  him  by 
that  description  where  the  intention  of  the  testator  in  his 
favoui-  appears  upon  the  construction  of  the  whole  Will  {gj,  as 
where  it  is  blended  in  the  gift  with  real  estate. 

^^^^  heirs  o/-        ^'^  ^  ^^^^  where  the  testator  bequeathed,  by  an  unattested 

next  of  kin."  Will,  the  residue  of  his  estate  of  eveiy  kind  to  "  my  next  of  kin 
or  heir-at-law,  whom  I  appoint  my  executor,"  it  was  holden 
that  the  bequest  was  void,  and  that  the  property,  which  was 
entirely  personal,  must  be  distributed  according  to  the  Statute 
of  Distributions  (h).  So,  in  a  case  where  a  testator,  who  had 
long  resided  in  India,  gave  a  legacy  to  "  A.  B.,  who  resided  at 
P.  when  I  left  England,  or  to  his  heirs,  executors,  administra- 
tws  or  assigns,  for  ever;  "  and  A.  B.  died  in  the  testator's 
lifetime,  Sir  J.  Leach,  V.-C,  held,  that  the  bequest  was  void 
for  uncertainty  (i). 

2.  "  Issue:  "  ^^  bequest  to  "  A.  and  his  issue  "  {k),  as  it  will  clearly  pass 

an  estate  tail  in  real  property,  so  it  will  give  to  A.  the  absolute 

legacy  to  interest  in  a  personal  legacy  {I).    So  a  legacy  to  all  the  children 


issue : 


(^)  Owynne  v.  Muddoch,  14  Ves.  488;  De  Beauvoir  v.  De  Beau- 
voir,  3  H.  L.  C.   524. 

(Ji)  Lowndes  v.  Stone,  4  Ves.  649.  But  wliere  a  testatrix  be- 
queathed personalty  "  to  the  heirs  or  next  of  kin  of  A.  deceased," 
it  was  held  to  be  a  gift  to  one  class — viz.,  the  next  of  kin  of  A. 
according  to  the  statuts:  Re  Thompson  s  Trusts,  9  0.  D.  607.  It  seems 
that  Jess-el,  M.  E.,  distinguished  this  case  from  Lowndes  v.  Stone  (ubi 
supra)  on  the  ground  that  in  that  case  the  word  used  was  "heir-at- 
law,"  but  in  this  case  the  testatrix  spoke  of  "  heirs  "  as  a  class. 

(i)  Waite  v.  Templer,  2  Sim.  524,  recognized  by  Lord  Brougham,  in 
■Gittings  v.  McDermott,  2  M.  &  K.  78,  but  disapproved  of  by  Lord 
St.  Leonards  in  De  Beauvoir  v.  De  Beauvoir,  3  H.  L.  C.  557,  and, 
semble,  overruled  by  the  Lords  Justices,  Be  Walton,  20  Jur.  363;  8 
De  G.   M.  &  G.  173;  post,  p.  882,  note  (o),  and  p.  894. 

(k)  In  devises  of  real  estate  "  issue "  is  prima  facie  a  word  of 
limitation,  and  not  of  purchase:  Roddy  v.  Fitzgerald,  6  H.  L.  0. 
823,  879;  Re  Simcoe,  [1913]  1  Ch.  552;  Re  Lawrence,  [1915]  1  Gh. 
129.  But  even  when  used  in  respect  of  real  property  "issue,"  al- 
though primarily  a  word  of  limitation,  is  often  construed  as  "  chil- 
dren," and  a  word  of  purchase:  Morgan  v.  Thomas,  8  Q.  B.  D.  575; 
affirmed  on  appeal,  9  Q.  B.  D.  643.  See  post,  p.  878.  It  may  be 
doubted  whether  in  respect  of  personal  property  "  issue  "  is  even  prima 
■facie  a  word  of  limitation,  because,  in  the  case  of  a  bequest  of  per- 
sonalty, the  construction  is  governed  rather  by  intention  than  by 
principles  derived  from  the  Lfaw  of  Tenure:  Ex  parte  Wynch,  5  D© 
G.  M.  &  G.  1^8. 

(Z)  Donn  v.  Penny,  19  Ves.  547;  Crawford  v.  Trotter,  4  Madd.  361; 
Martin  v.  Swannell,  2  Beav.  249;  Parkin  v.  Knight,  15  Sim.  83; 
Beaver  v.  Nowell,  25  Beav.  551.  The  tendency  of  modern  authorities, 
however,  is  to  construe  such  words  as  giving  an  interest  to  the  issue 
as  legatees  where  the  context  offers  any  reason  for  so  doing.  See 
ante,  p.    872,  note  {n).     The  words  may,  if  so  construed,  be  held  to 


Ch.  II.  §  II.]  Description  of  Legatee.  ST"! 

of  A.  and  their  issue,  share  and  share  alike,  and  to  be  paid 

twelve  months  after  the  testator's  decease,  is  an  absolute  gift  to 

such  children  of  A.  as  are  living*  at  the  testator's  death  (m).    So  to  several 

a  bequest  to  several  persons  share  and  share  alike,  as  tenants  in  ^^r^^ue  of 

common,  and  to  the  issue  of  their  respective  bodies,  but  in  case  theii-  respec- 

of  the  death  of  any  or  either  of  them'  without  issue,  then  the 

share  of  him  or  them  so  dying  should  go  to  the  survivors  or 

survivor  equally,  share  and  share  alike,  and  to  the  issue  of  their 

respective  bodies,  gives  the  legatees  an  absolute  interest  with 

benefit  of  sui'vivorship  in  case  any  of  them  died  mthout  issue  at 

their  death  in).     Where  a  testator  bequeathed  all  his  personal  to  them  and 

property,  not  before  disposed  of  by  his  Will,  unto  his  trustees,  tive"i87ue*^to 

in  trust  for  his  five  sons,  "and  their  respective  issue  (if  any),  take  per 

•  StlVf)€S   * 

such  issue  to  take  per  stb'pes  and  not  per  capita,  to  be  divided 
amongst  them  in  equal  shares  and  proportions,  the  shares  of 
such  of  them  as  shall  liave  attained  the  age  of  twenty-one  to 
be  paid  them  respectively  forthwith  after  my  decease,  and  the 
shares  of  such  of  them  as  shall  be  under  the  age  of  twenty-oaie 
years  to  be  paid  to  them  when  and  as  they  shall  respectively 
attain  such  age,"  it  was  held  by  the  House  of  Lords  that  this 
bequest  was  an  absolute  gift  to  each  of  the  testator's  sons  living' 
at  the  time  of  his  decease,  of  the  fifth  part  of  the  property  thus 
bequeathed;  and  the  Lord  Chancellor  (Brougham)  said,  it  was 
clear  that  the  issue  of  any  one  of  the  sons  would,  at  the  death 
of  the  testator,  take  by  substitution,,  if  the  son  himself  should  at 
that  time  be  dead  (o) .  And  it  has  been  held  (as  in  the  instance  to  A.  and  his 
of  a  legacy  to  A.  and  the  heirs  of  his  body  {p)),  that  the  con- 
struction of  a  legacy  to  "A.  and'  his  issue,"  as  an  absolute  gift 
to  A.,  is  not  to  be  varied  by  superadded  words,  prima  facie 
denoting  distribution:  as  for  example,  where  tlie  gift  is  to  A. 
and  his  issue,  miale  and  female,  to  be  divided  equally  betweeoi 

give  the  ancestor  and  issue  interests  as  joint  tenants  or  tenants  in 
common,  as  the  case  may  be,  but  in  cases  where  the  bequest  is  of 
personalty  there  is  a  strong  disinclination  to  hold  that  the  parents  and 
children  take  concurr<>n<ly.  The  words  may  be  construed  as  an  alter- 
native and  original  gift:  ^Jle  Coulden,  [1906]  1  Ch.  320. 

(m)  Butter  v.  Ommnney,  4  Kuss.  Ohanc.  Cas.  70.  See  also  Re 
Stanhope's   Trusts,  27    Beav.    201. 

(n)  Lyon  v.  Mitchell,   1    Madd.    467. 

(o)  Pearson  v.  Stephen,  2  Dow.  &  CI.  328;  Gihhs  v.  Tait,  8  Sim.  132; 
Turner  v.  Copel,  9  Sim.  158;  DLck  v.  Laci/,  8  Beav.  214;  Hedges  v. 
Ilarpur.  9    Beav.  479;   S.  C,  3  De  G.  &  J.  129;   post,  pp.  881,  882. 

(p)  Ante,  p.    873. 

5  (2) 


issue  as  tenants 
in  common : 
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to  A.  for  lite,    tliein  {q).     As  to  the  effect  of  a  legacy  to  A.  for  life,  and  after 

death,  to  h'is     liis  death  to  his  issue,  there  has  been  much  contlroversy .     In 

issue:  Ki/ighl  V.  ElUs(r),  Lord  Thurlow  held  that  such  a  bequest 

gave  the  legatee  an  estate  for  life  only,  and  that  the  issue  would 

take  as  purchasers.     It  was  at  one  time  supposed  that  this  case 

had   been  overruled  (.s;.      But  it  has  been  fully  sustained  by 

the  decision  of  the  Court  of  iVppeal  in  Ea?  parte  Wynch  {t). 

when  all  dc-  When  the  description  "issue"  is  employed  in  a  Will  as  a 

erTthlod  under  ,word  of  purchase,  it  will,  in  its  ordinary  import,  comprise  all 

the  descrip-      tliosc  who  can  claim  as  descendants  from  or  through  the  person 

tion  of  .  ,         .  11-111 

"issue"  to  whose  issue  the  bequest  is  made,  i.e.,  grandchildren  and 

a'^^Jrdof*^     great-grandchildren,    as  well   as   children:    and   in    order    to 
purchase :         restrain  this  usual  sense  of  the  word,  a  clear  intention   must 
appear  upon  the  Will(w). 

(g)  Tate  V.  Clarke,  1  Beav.  100.  See  Ex  'parte  Wynch,  5  De  G.  M. 
&  G.  188,  210,  where  Lord  Cran worth  comments  on  this  case. 

(r)  2  Bro.  C.  C.  570. 

(s)  See  Att.-Gen.  v.  Bright,  2  Keen,  57;  Jordan  v.  Lowe,  6  Beav. 
350;  Bird  v.   Webster,  1  Drewr.  340. 

(0  5  Dc  G.  M.  &  G.  188;  Goldney  v.  Crahh,  19  Beav.  338.  See 
also  Waldron  v.  Boulter,  22  Beav.  284;  Re  Andrew's  Will,  27  Beav. 
608;  Jackson  v.  Calvert,  1  J.  &  Hem.  235;  Herrick  v.  Franklin, 
L.  E.  6  Eq.  593.  See  fm'ther  on  the  subject  of  treating  the  word 
"  issue  "  as  a  word  of  purchase,  and  not  of  limitation,  Clay  v.  Penn- 
ington, 7  Sim.  370;  Cwrslmm  v.  Newland,  2  Bing.  N.  C.  58;  fS.  C, 
4  M.  &  W.  101;  Ryan  v.  Cowley,  LI.  &  G.  temp.  Sugd.  7;  Slater 
v.  Dangerfield,  15  M.  &  W.  263.  So  also  in  Montgomery  v.  Mont- 
gomery, 3  J.  &  L.  47,  Lord  St.  Leonards  lays  it  down  as  clearly 
settled  law,  that  a  devise  to  A.  for  life,  with  remainder  to  his  issue, 
with  superadded  words  of  limitation  inconsistent  with  a  descent  from 
A.,  will  give  to  the  word  "  issue  "  the  operation  of  a  word  of  purchase. 
This  case  seems  to  be  followed  by  Lord  Hatherley  in  Kavanagh  v. 
Morland,  Kay,  16,  and  both  cases  were  approved  in  Morgan  v.  Thomas, 
8  Q.  B.  D.  575;  9  Q.  B.  D.  643.  Compare  however,  the  observations 
of  Lord  Cranworth  in  Parker  v.  Clarke,  6  D.  M.  &  G.  104,  109.  At  all 
events  the  issue  will  take  as  purchasers  where  there  are  words  of  dis- 
tribution in  addition:  Lees  v.  Moseley.  1  Y.  &  0.  589.  It  does  not 
seem,  however,  apposite  to  this  Treatise  to  discuss  all  the  different  casea 
in  which  the  word  "  issue  "  has  been  construed  in  a  restricted  sense  as  a 
word  of  purchase  and  not  of  limitation  in  cases  of  devise  of  real  estate, 
but  rather  to  call  attention  to  those  cases  in  which  words  held  to  create 
an  estate  tail  in  realty  have  received  a  different  construction  in  respect 
of  personal  estate. 

{u)  Thus  in  Hohgen  v.  Neale.  L.  R.  11  Eq.  48,  a  bequest  to  tes- 
tator's wife  for  life  and  afterwards  equally  between  all  his  brothers 
and  sisters  nominatim,  but  in  case  any  of  them  should  die  leaving 
issue,  then  the  part  or  share  of  him,  her,  or  them  so  dying  should  go 
to  his  or  their  respective  issue,  it  was  held  that  "  issue  "  must  be  read 
in  its  largest  sense,  there  being  nothing  about  issue  taking  the  parent's 
share  or  the  like  to  restrict  the  sense.  See,  however,  Hume  v.  Lloyd, 
47  L.  J.  Oh.  775.  See  also  Davenport  v.  Hanhury.  3  Ves.  257;  Free- 
man v.  Parsley,  ibid.  421;  Leiah  v.  Norburu,  13  Ves.  340;  Bernard  v. 
Montague,  1  Mer.  434;  Dalzelfv.  Welch,  2  Sim.  319;  Head  v.  Randall, 
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But,  to  use  the  words  of  Lord  Eldon  in  Sibley  v.  Perry  x^x],  when  children 
if,  upon  fair  reasoning,  deduced  from,  the  words  of  the  Will, 
all  the  contents,  and  design,  and  tenor  of  it,  as  manifested 
by  its  contents,  show  the  word  "  issue  "'  to  be  meant  in  a  more 
restrained  sense,  that  sense  may  be  giveai  to  it;  and  his  Lord- 
ship proceeded  to  decide  tliat,  in  the  Will  before  the  Court, 
from  its  being  coupled  with  the  word  "parent,"'  the  correlative 
term  "  issue  "'  must  be  taken  in  the  sense  of  "  children  "  {y}. 

2  Y.  &  0.  231;  Evans  v.  Jones,  2  Coll.  516;  Robinson  v.  Sykes,  23 
Beav.  40;  Re  Jones's  Trusts,  ibid.  242;  Maddock  v.  Legg,  25  Beav. 
531;  Waldron  v.  Boulter,  22  Deav.  284;  Re  Corne's  Will,  32  Beav. 
426;  Re  Corlass,  1  0.  D.  460;  Re  Warrens  Trusts,  26  0.  D.  208. 
"  Offspring  "  is  synonymous  with  "  issue  "  in  a  gift  to  any  "  child  or 
offspring":  Thompson  v.  Beasley,  3  Drew.  7;  but  has  been  confined  to 
"  children  "  in  an  executory  trust  to  settle:  Lister  v.  Tidd,  29  Beav.  618. 
(x)  7  Ves.  531.  The  principle  contained  in  these  words  is  not 
assailed  in  any  subsequent  cases;  but  Sibley  v.  Perry  has  often  been 
treated  as  laying  down  a  general  rule  that  whenever  you  find 
"  issue "  and  '"  parent "  in  collocation,  "  issue  "  will  be  cut  down  to 
mean  "  children "'  of  the  person  described  as  "  parent."  Lord  Justice 
James,  however,  in  Ralph  v.  Carrick,  11  C.  D.  673,  882,  says:  "It  is, 

I  think,  much  to  be  regretted  that  Sibley  v.  Perry  was  ever  made  a 
leading  case,  because  accoi'ding  to  the  report  of  what  Lord  Bldon 
himself  said  in  that  case,  it  is  to  my  mind  perfectly  clear  that  he  never 
intended  to  lay  down  any  general  rule  or  canon  of  construction,  but 
"was  dealing  only  with  the  peculiar  language  of  the  Will  in  that  par- 
ticular case.  He  found  one  clause  in  which  he  considered  that  the 
testator  had  used  the  word  '  issue '  to  signify  children  only,  and  then 
he  said  I  give  the  same  meaning  to  the  word  '  issue  '  in  other  parts 
of  the  Will.  It  is,  however,  I  think,  settled,  but  rather  by  the  case  of 
Pruen  v.  Osborne,  11  Sim.  132,  than  by  Sibley  v.  Perry,  that,  as  a 
general  rule,  when  you  find  a  gift  to  the  issue  of  that  person,  such. 
issue  to  take  only  the  parent's  share,  the  word  issue  is  cut  down  to 
mean  children."'     Re  Timson,  infra. 

{y)  This  restricted  construction  was  adopted  in  Pruen  v.    Osborne, 

II  Sim.  132,  and  Re  Timson,  [1916]  2  Ch.  362,  where  the  directioa 
was  that  the  issue  should  take  their  parents'  share;  and  again  in 
Carter  v.  Bentall,  2  Beav.  551,  where  trustees  were  directed  to  trans- 
fer proceeds  of  sale  to  the  issue  of  testator's  daughter  in  equal  shares, 
and  if  only  one  child  then  to  such  child;  and  again  in  Bryden  v.  Willett, 
L.  E,.  7  Eq.  472,  where  the  words  were  *' such  respective  issue,  if  more 
than  one  child."  Re  Hopkins'  Trusts,  9  C.  D.  131,  is  a  similar  case. 
Pride  v.  Fooks,  3  De  G.  &  J.  252u  and  Re  Wyndham's  Trusts,  L.  E. 
1  Eq.  290,  were  cases  wliere  the  meaning  of  the  word  issue  was  toonfiued 
to  the  issue  who. could  take  under  a  preceding  gift;  and  it  is  to  be  ob- 
served that  the  restricted  construction  may  be  excluded  by  the  terms 
of  a  following  gift  over,  that  is,  that  wlhero  there  is  a  gift  over  on 
the  failure  of  certain  persons  the  previous  gift  must,  if  the  words 
reasonably  admit  of  it,  be  construed  as  a  gift  to  the  same  persons:  Ross 
V.  Ross,  20  Beav.  645,  the  principle  of  which  was  affirmed  by  the  Court 
of  Appeal  in  Ralph  v.  Carrick,  11  0.  D.  873,  both  of  which  ca.ses  were 
distinguished  in  Re  Timson,  [1916]  2  Oh.  362;  and  see  Re  Burnham, 
[1918]  2  Ch.  196.  See  also  Horsejwol  v.  Watson,  3  Ves.  383;  Hampton 
V.  Brandwood,  1  Madd.  388;  Orford  v.  Churchill.  3  V.  &  B.  67;  Stcift  v. 
Swift,  8  Sim.  168;  Peel  v.  Catlow,  9  Sim.  372;  Ryan  v.  Cowley,  LI.  & 
O.   temp.  Sugd.  7;   Ridgeioay  v.  Munkittrick,  1  Dr.  &  W.  84;  Ooldie 
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3.   "Diw( 
unts:  " 


ul- 


"  Eldest  male 
lineal  de- 
scendants." 


"  Male  de- 
scendants.' 


0.  "Descendants."  Under  this  description  is  comprised 
cvei-y  individual  proceeding  from  the  stock  or  family  refoiTed  to 
by  the  testator  (2) .  Thus,  when  the  testator  gave  4,000f .  to 
"  the  descendants  of  Francis  Ince,"  it  Was  held  by  Sir  Thomas 
Chirk,  M.  R.,  that  gi-eat-grandchildren  were  entitled  with 
grandchildren  to  shares  of  the  fund,  since  they  answei-ed  the 
description  of  descendants  of  Francis  Ince;  and  that  the  distri- 
bution must  be  yer  ciqnta  {a).  So  where  the  testatrix  directed 
her  personal  property  to  be  divided  equally  between  the  descen- 
dants of  Thomas  Fairbank;  and  at  her  death  there  were  three 
sons  and  eleven  grandchildren  of  Thomas  Fairbank,  it  was  held 
by  Lord  Thurlow,  that  as  well  the  grandchildi'en  as  children 
were  entitled  to  the  fund,  and  per  Capita  {b). 

It  >vas  held  by  Lord  Eld'on  in  Oddie  v.  Woodford  (c)  (and 
his  decision  was  confirmed  by  the  House  of  Lords),  that  the 
designation  of  "eldest  male  lineal  descendant"  was  in- 
applicable to  a  male  person  claiming  in  pal't  through  a  female . 
Again,  in  Bernal  v.  Bemal{d),  it  was  decided  by  Lord 
Cottenham,  in  the  construction  of  a  Dutch  Will,  that  "  male 
children"  meant  "male  descendants,"  and  that  male  descen- 
dants meant,  according  to  the  English  Law,  (and,  as  it  should 
seem,  according  to  the  Dutch  Law  also),  descendants  claiming 
through  males  only  (e). 


V.  Greaves,  14  Sim.  348;  Buckle  v.  Fawcett,  4  Hare,  536;  Farrant  v. 
Nichols,  9  Beav.  327;  Williams  v.  Teale,  6  Hare,  250;  Edwards  v. 
Edioards,  12  Beav.  97;  Pope  v.  Pope,  14  Beav.  591;  Bradshaw  v. 
Melling,  19  Beav.  417;  Re  Heath's  Settlement,  23  Beav.  193;  Mayiiard 
V.  Wright,  26  Beav.  285;  McGregor  v.  McGregor,  1  De  G.  F.  &  J. 
63;  Smith  v.  Horsfall,  25  Beav.  628;  Stevenson  v.  Abingdon,  31  Beav. 
305;  Tatham  v.  Vernon,  29  Beav.  604;  Baker  v.  Bo/yldon,  31  Beav. 
209;  Fairfield  v.  Bushell,  32  Beav.  158;  Be  Carries  Will,  32  Beav.  426; 
Marshall  v.  Baker,  31  Beav.  608;  Lanphier  v.  Buck,  2  Drew.  &  Sm. 
484;  Martin  v.  Holgate,  L.  E.  1  H.  L.  175;  Heasman  v.  Pearse, 
L.  R.  7  Oh.  275;  Re  Birks,  [1900]  1  Ch.  417;  Re  Woolleij,  [1903J  2 
Oh.  206,  210. 

(2)  See  the  observations  of  Lord  Eldon  in  Wright  v.  Atkyns,  1  Turn. 
&  Russ.  162.  The  word  " descendants  "  is  less  flexible  than  "issue," 
and  requii'es  a  stronger  context  to  confine  it  to  children:  Ralph  v. 
Carrick,  11  C.  D.  873. 

(o)  Crossly  v.  Clare,  Ambl.  397;  S.  C,  3  Swanst. 
don  V.  Brandon. 

(&)  Butler  \.  Stratton,  3  Bro.  0.  0.  367;  Ralph  v, 
873;  Re  Harper,  [1914]  1  Oh.  70. 

(c)  3  Mylne  &  Oi\  584. 

(d)  Ibid.   559. 

(e)  Lywood  v.  Kimher.  29  Beav.  38,  accord.  But  see  also  Sayer  v. 
Bradley.  5  H.  L.  0.  873;  post,  p.  889.  In  the  great  case  of  Thellusson 
V.  Rendlesham.  7  H.  L.  0.  429,  the  contest  was,  whether  under  the 
words  "eldest  male  lineal  descendant,"  the  eldest  in  line  or  the  eldest 


320,  note  to  Bran- 
Car  rick,  11  C.  D. 
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Where  a  testator  gave  all  the  residue  of  his  real  and  personal  "  Relations 
estate  unto  and  equally  between  and  amongst  all  his  relations  descent:" 
who  might  claim  and  prove  their  relationship  to  him  hy  lineal 
descent ;  and  he  had  no  wife  or  issue  at  the  time  of  making  his 
Will  nor  afterwards;  and  he  died  leaving  several  first  cousins, 
his  next  of  kin;  it  was  held  that  they  were  entitled  to  the 
residuary  estate  both  real  and  personal;  for  that  the  wordls 
"lineal  descent"  did  not  necessarily  mean  lineal  descent  fronv 
the  testator  (/; . 

Very  often  when  there  is  in  a  Will  a  bequest  to  a  parent 
coupled  with  a  bequest  to  children,  issue,  or  offspring,  as  pur- 
chasers la  question  arises  whether  the  parent  and  children  take 
as  joint  tenants  or  as  tenants  in  common,  or  whether  the  parent 
takes  a  life  estate  with  an  estate  in  remlainder  to  the  children. 
Sometimes  the  parent  and  the  children  are  spoken  of,  sometimes 
the  parent  or  the  children.  When  the  words  are  "the  parent 
and  the  children  "  the  rule  would  seem  to  be  that  a  joint  tenancy 
is  created  if  nothing  can  be  found  to  indicate  a  different  inten- 
tion (p),  but  slight  special  circumstances  have  often  been  held  to 
justify  the  construction  settling  the  property  upon  the  parent 
for  life,  especially  in  cases  where  the  testator  stands  in  a  position 
of  dut}^  to  provide  for  the  maintenance  of  the  parent  and 
children,  e.g.,  a  husband  (^). 

When  a  bequest  is  made  to  "A.   or  his  children,"   or  to  wiiethera 
"  A.  or  his  issue,"  or  "  A.  or  his  heirs,"  or  "  A.  or  his  descen-  "^^,*^.*°  "■^•,, 

or  ni8  issue, 

daiits,"  a  question  mlay  arise,  whether  the  children,  or  issue,  or  or  to  '-A.  or 

dascendants,  are  to  take  concurrent!}^  with  A.,  or  merely  in  yr'^to '^' A ^o>- 

substitution  for  him,  in  case  of  his  death  before  the  testator  (i).  liis  heirs" 

In  Newman  v.  Nightingale  (/f),  the  testator  gave  500Z.  "  to  the  1^  concurrent 

solo  use  of  N.  or  of  her  children  for  ever:   '  And  Lord  Thurlow  ^y  substitu- 
tional. 

in  years  was  entitled,  and  the  House  of  Lords  decided  in  favour  of  tlie 
eldest  in  lino. 

(/)  Craik  V.  Lamb,  1  C!oll.  489. 

((/)  Newill  V.  Newill,  L.  R.  7  Oh.  253  (reversing  Malins,  V.-p., 
L.  R.  12  Eq.  432),  followiaig  De  Witte  v.  De  Witte,  11  Sim.  256; 
Bualard  v.  Sauiidera,  7  Beav.  92;  Bibby  v.  Thompson,  32  Boav.  (547; 
Buffarv.  Bradford,  2  Atk.  220;  Beales  v.  Crisford,  13  Sim.  592;  Mason 
V.  Clarke,  17  Boav.  126. 

(/i)  Dawson  v.  Bourne,  16  Beav.  29;  Jejjery  v.  Dc  Vitre,  24  Boav. 
290;  Audsley  v.  Horn,  26  Beav.  195;  Ward  v.  Orey,  26  Beav.  485; 
Crockett  y .  Crockett,  2  Phillim.  553;  Armstioug  v.  Armstrong,  L.  R.  7 
Eq.  518;  Re  Owens  Trusts,  L.  R.  12  Eq.  310;  Combe  v.  Hucjhes,  L.  R. 
14  Eq.   415. 

(t)  See  post,  Pt.  III.  Bk.  iir.  Oh.  rr.  §  v.,  as  to  preventing  the  lapse 
of  legacies  by  words  of  substitution. 

{k)  1  Oox,  341. 
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held,  that  N.  took  only  aji  interest  for  life  in  the  500/.,  and  that 
the  children  were  to  take  it  among  them  after  her  death  (/;. 
But  in  CVoolce  v.  De  Vand-es  (m),  Loi-d  Eldon  held  that  a 
bequest  to  two  persons,  or  their  children,  gave  the  children 
an  interest  by  wa.y  of  substitution  only,  and  not  a  concurrent 
interest.  So  in  Montagu  v.  Nucella  (n),  a  testator  bequeathed 
a  sum  of  stock  to  each  of  five  nephews  and  nieces,  or  to  their 
respective  child  or  children;  should  any  die,  without  child,  such 
share  to  revert  to  the  residuary  legatee:  and  Lord  Gifford, 
M.  R.,  held,  that  the  true  construction  was,  to  vest  the  legacies 
absolutely  in  the  nephews  and  nieces  who  survived  the  testator, 
and  that  the  child  or  children  of  nephews  or  nieces  took  onlj^  as 
substitutes  for  their  parent  or  parents  dying  in  the  testator's 
lifetime.  And  many  similar  decisions  have  subsequently 
occurred,  where,  in  case  of  direct  gifts  to  legatees  or  their 
children,  or  to  legatees  or  their  issue,  or  to  them  or  their  heirs, 
the  children,  &c.,  have  been  held  to  take  only  by  way  of  sub- 
stitution (o).  But  these  cases  must  be  carefully  distinguished 
from  those  where  the  Will  shows  a  general  intention  in  favour 
of  a  class,  and  a  particular  intention  in  favour  of  individuals 
of  the  class  to  be  selected  by  another  person,  and  the  particular 
intention  ;fails  from  the  selection  not  being  made.  In  such' 
cases,  as  the  Court  cannot  supply  the  execution  of  the  power  of 
selection,  it  gives  the  fund  to  the  whole  class  equally,  in  order 
to  caiTy  into  effect  the  general  intention.  This  distinction  is 
illustrated  by  the  case  of  Penny  v.  Turner  (p),  where  there 
was  a  gift  to  the  testator's  three  sisters,  or  their  children,  as  his 
mother  should,  by  deed  or  Will,  appoint:  And  Lord  Cotten- 
ham  held,  that,  in  default  of  appointment,  this  was  a  gift  to  the 
W'hole  class  of  the  sisters  and  their  children  equally;  not  on  the 

(Z)  See  also  Bichardson  v.  Sprang,  1  P.  Wms.  433;  Eccard  v.  Brooke, 
2  Cox,  213;  Parkin  v.  Knight,  15  Sim.  83;  Horrid^e  v.  Ferguson,  Jac. 
583;  Maude  v.  Maude,  22  Beav.  290. 

(w.)  9  Ves.  197. 

(n)  1  Russ.  Chanc.  Cas.  165. 

(o)  See  Gihhs  v.  Tait,  8  Sim.  132;  Turner  v.  Capel,  9  Sim.  158; 
Price  V.  Lockley.  6  Beav.  180;  Dick  v.  Lacy,  8  Beav.  214;  Salis- 
bury v.  Petty,  3  Hare,  86;  Whitcherv.  Penley,  9  Beav.  477;  Speakman 
V.  Speakman,  8  Hare,  180;  Chipchase  v.  Simpson,  16  Sim.  485;  Gibson 
V.  Hale,  17  Sim.  129;  Penley  v.  Penley,  12  Beav.  547;  Blundell  v. 
Chapman,  33  Beav.  648,  and  poH,  p.  962.  But  a  gift  to  a  legatee,  or 
his  heirs,  or  assigns,  is  an  absolute  gift  to  him:  Be  Walton,  2  Jur. 
(N.S.)  363.  coram  the  Lords  Justices;  S.  C,  8  De  G.  M.  &  G.  173. 
See  also  Oreenway  v.  Oreentoay,  2  De  G.  F.  &  J.  128.  Be  Gierke, 
[1915]  2  Ch.    301;   Be  Whitehead,  [19201  1  Ch.  155. 

[p)  2  Phil.  Ch.  C.  493. 
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ground  that  "  or"  was  to  be  construed  "and,"  but  that  it  was 
referable  only  to  the  power  given  to  the  mother  of  selection 
from  among  the  class;  and  as  that  power  had  not  been 
exercised,  the  whole  class  must  take  equally  (g). 

Where  there  is  a  gift  to  A.  for  life  with  a  power  to  A.  to 
appoint  among  a  class,  but  no  gift  to  the  class  and  no  gift  over 
in  default  of  appointment,  the  Court  is  not  bound,  without 
more,  to  imply  a  gift  to  the  class  in  default  of  the  power  being 
exercised.  In  order  to  imply  a  gift  there  must  be  a  clear 
indication  in  the  Will  that  the  testator  intended  the  power  to  be 
regarded  as  in  the  nature  of  a  trust,  so  that  the  class  or  some 
of  the  class  should  take  (r). 

A  gift  to  "  survivors  of  a  class  aiid  the  issue  of  such  survivor, 
such  issue  to  take  the  parents'  share  only,"  is  a  gift  to  the 
parents  for  life,  with  remainder  to  their  children,  and  not  a 
substitutionary  'gift(s). 

4.   ''  Relations."     When  a  legacy  is  given  by  a  testator  '"  to  4-  "Rela- 
my  relations  '  generally,  without  enumerating  any  of  them,  the 
Court  will  direct  the  money  to  be  paid  to  such  of  his  relations  as 
would  have  been  entitled  under  the  Statute  of  Distributions,  if 
he  had  died  intestate  {t).    So  where  the  testator  bequeathed  502. 

(g)  Seo  accord.  Longmore  v.  Broom,;  7  Ves.  124;  Burrough  v. 
Philcox,  5  M.  &  Cr.  73,  92;  Be  Whites  Trusts,  Johns.  656;  Izod  v. 
Izod,  32  Beav.  242.  But  see  contra,  Jones  v.  Torin,  6  Sim.  255.  As  to 
when  the  clas.s  is  to  be  ascertained,  see  Be  White  s  Trusts,  Johns.  656, 
659;  Be  Phenes  Trusts,  L.  E.  5  Eq.  346.  The  word  "or,"  however,  is 
not  infrequently  read  "  and,"  even  apart  from  the  case  of  a  devise  of 
real  estate  to  "A.  or  his  heirs,"  or  to  "A.  or  the  heirs  of  his  body," 
■where  by  a  technical  rule  "  or  "  is  read  "  and,"  and  the  devisee  takes 
an  estate  in  fee  or  an  estate  in  tail,  as  the  case  may  be.  In  such  cases 
"  or  "  is  generally  read  as  "  and,"  on  the  assumption  that  the  testator 
used  the  word  "  or  "  by  mistake  for  the  word  "  and,"  anil  it  is  necessary 
that  this  should  appear  clearly  from  the  general  context  of  the  Will. 
See  King  v.  Cleaveland,  26  Beav.  26;  Be  Philps  Will,  L.  R.  7  Eq. 
151;  Burt  v.  Hellyar,  L.  R.  14  Eq.  160;  Wingfield  v.  Wingfield,  9  0. 
D.  658;  Be  Gierke,  [1915]  2  Ch.  301. 

(r)  Be  Weeke's  Settlement,  [1897]  1  Ch.  289,  following  Ilealy  v. 
Bonnery,  3  Ir.  C.  L.  Rep.  213. 

(.s)  Parsons  v.  Coke,  4  Drewr.  296. 

{t)  Boach  V.  Hammond,  Prec.  Chanc.  401;  Thomas  v.  Hole,  Oas. 
temp.  Talb.  251;  Withorn  v.  Harris,  2  Vojs.  Son.  527;  Green  v. 
Howard,  1  Bro.  C.  C.  31;  Bayner  v.  Mowbray,  3  Bro.  C.  C.  234;  Bran- 
don V.  Brandon,  3  Swanst.  319;  Wright  v.  Atkyns,  1  Turn.  &  Russ. 
161;  Ham's  Trust.  2  Sim.  N.  S.  106;  Lees  v.  Massey,  3  De  G.  F.  & 
J.  113.  The  distribution  must,  it  seems,  be  per  stirpes,  that  is,  the 
objects,  as  well  as  the  proportions,  will  be  determined  according  to  the 
statute:  2  Jarm.  on  Wills,  6th  edit.  p.  1629;  but  seo  Tiffin  v.  Longman, 
15  Beav.  275.  A  gift  of  residue  to  be  distributed  "to  my  relatives, 
share  and  shai"0  alike,  as  the  law  directs,"  has  been  held  to  moan  a  dis- 
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"  near  relu- 
tious :  " 
"  poor  rtla- 
tions:  " 


to  each  of  his  "relations  by  blood  or  marriage,"  Lord  Eosslyn 
hold,  thai  the  word  "relations"  must  be  confined  to  relatives 
entitled  under  the  Statute  of  Distributions,  and  to  persons  who 
had  nia.rriod  relatives  entitled  under  that  Act  {u) . 

The  same  rule  applies  where  the  bequest  is  to  "  near  rela- 
tions "  {x) .  So  where  the  bequest  is  to  "  poor  relations  "(«/,,  or 
"my  most  necessitous''  or  ''poorest'''  relations  (2;),  no  persons 
ai'e  entitled  except  such  as  are  within  the  statute;  unless  the 
legacy  be  given  to  establish  a  charitif,  for  poor  relations  [a) . 

So  where  a  power  is  given  to  a  person  to  dispose  of  a  fund 
"among  my  relations,  in  such  manner  as  he  shall  think  proper," 
the  appointment  cannot  be  in  favour  of  any  relative  who 
is  not  within  the  statute  (6).  But  though  a  party  to  whom  a 
power  is  thus  delegated  to  fix  the  amount  of  the  shai"e  that  each 
relation  shall  take,  without  entrusting  him  with  the  choice  of 
the  objects,  is  confined  within  the  limits  of  the  statute,  it  is 
otherwise  Avhen  a  power  is  committed  to  an  individual  to  dis- 
tribute the  fund  among'  sii^cih  of  the  "relations"  of  the  testator 
as  he  shall,  in  his  discretion,  select:  for  in  such  a,  case,  the 
individual  is  not  restrained  in  the  exercise  of  such  discretion 
to  relations  within  the  Statute  of  Distributions  (c) .  Where, 
indeed,  the  Court  is  called  on  to  distribute,  in  failure  of  the 
person  so  empowered,  it  will  confine  itself  according  to  the 


tributioia  under  the  Statute  of  Distributions,  per  stirpes  and  not  per 
capita.:  Fielden  v.  Ashworth,  L.  B.  20  Eq.  410;  cf.  He  Richards, 
[1910]  2  Ch.  74. 

(if)  Devisme  v.  Mellish,  5  Ves.  529.  Where  a  testator,  after  giving 
legacies  to  various  persons  describing  their  relationship,  including  a 
person  described  as  his  niece,  but  in  reality  illegitimate,  and  persons 
connected  by  affinity,  directed  that,  if  the  whole  of  his  property  made 
more  than  the  whole  amounts  mentioned  in  his  Will,  it  should  be 
divided  "  amongst  my  relations  in  proportion  to  their  separate  amounts," 
it  was  held  by  Bacon,  V.-C,  that  only  such  of  the  legatees  as  were 
blood  relations  were  entitled  under  the  i-esiduary  gift:  Hihhert  v. 
Hihhert,  L.  E.  15  Eq.  372.  See  also  Seale-Hayne  v.  Jodrell,  [1891] 
A.  C.  304. 

(a;)  Whithorn  v.  Harris,  2  Ves.  Sen.  527. 

{y)  Brunsden  v.  Woolridge,  1  Dick.  380. 

(z)   Widmore  v.  Woodrooffe,  Ambl.  636. 

(a)  White  v.  White,  7  Ves.  423;  Att.-Gen.  v.  Price,  17  Ves.  371. 
A  relation  who  was  poor  at  the  death  of  the  testator,  and  has  become 
rich  befoi-e  the  period  of  distribution,  is  not  entitled:  Mahon  v.  Savage, 
ISch.  &  Lefr.  111. 

(&)  Popev.  Whitcomhe,  3  Meriv.  689;  Be  Deal-in,  [1894]  3  Ch.  565, 
575. 

(c)  Mahon  v.  Savage,  1  Scho.  &  Lefr.  Ill;  Spring  v.  Biles,  1  T.  E. 
435,  in  notis;  Forbes  v.  Ball,  3  Meriv.  437;  Grant  v.  Lynam,  4  Euss. 
Chanc.  Gas.  292. 
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degrees  aaentioned  iu  the  statute,  as  well  in  the  latter  case  as  in 
the  former  {d) :  but  a  difference  was  supposed  to  exist,  that 
^wher<^  the  donee  of  the  power  had  authority  to  select  the  objects, 
the  fund  shall  be  distributed  among'  the  testator's  next  of  kin,  in 
existence  at  the  death  of  the  donee  of  the  jKywer  (le) :  but  when 
the  donee  of  the  power  was  entrusted  with  a  discretion  merely 
in  apportioning  the  shares,  the  property  shall  be  divided  among 
the  next  of  kin  living  at  the  testator  s  death  (/) . 

But  this  doctrine  is  founded  on  an  inaccurate  report  of  the 
case  of  Fope  v.  Whitdo-nihe,  and  it  was  held  by  Romilly,  M.  R., 
to  be  a  mistake,  and  that  in  both  instances  the  next  of  kin 
living  at  the  death  of  the  donee  of  the  power  were  entitled  {g) . 

No  person  can  regularly  answer  the  description  of  "  rela-  relations  bj 
tions  "  but  those  who  are  akin  to  the  testator  by  blood;  conse-  inciud^in    ' 

quently,  relations  by  marriage  are  not  included  in  a  bequest  to  bequest  to 
^  :         ,,  ^  »  -n  ,  P  11       "  relations " 

relations       generally:    A    wife,    therefore,    cannot   reguiarlj  generally. 

claim  under  a  bequest  to  her  husband's  relations,  nor  a  husband 
as  a  relation  to  his  wife  {h]. . 

Where  the  description  employed  is  "nearest  relations,"  the  ''nearest 
Statute  of  Distributions  shall  not  ascertain  the  persons  entitled:   ^^  ations. 
but  whosoever  is  the  n&arest  will  be  entitled,  to  the  exclusion  of 
more  remote  relations  who  could  have  claimed  under  the  statute 
in  case  of  intestacy:  As  where  a  testator  directed  his  residuary 
j)roperty  to  be  "  equally  distributed  amongst  his  nearest  sur- 
viving relations,"  and  died  leaving  a  brother,  and  sisters,  and 
nephews  and  nieces,  the  children  of  a  deceased  brother:    Sir 
William  Grant  held,  that  the  brothers  and  sisters,  as  nearest  of 
kin  to  the  testator,  were  exclusively  entitled  {i).    If  the  bequest  "Relation" 
be  i]i  the  singular  number,  "  my  nearest  relation,"  and  there  be  ^^^^w^^     ** 
several  persons  nearest  of  kin,  in  the  same  degree,  the  fund 
must  be  divided  between  them;  and  the  word  "relation,"  like 
"  heir,"  must  be  taken  in  such  case  as  nomen  coUectivum  Ji  . 

{d)  Orant  v.  Lynum,  4  liuss.  Chane.  Cas.  292.  See  Ray  v.  Adams, 
3  M.  &  K.  237;  Salusbury  v.  Denton,  3  Kay  &  J.  529.  See  also  Jie 
Caplin,  29  Jur.  383,  wlioi^o  the  power  was  to  appoint  "  unto  such  of  my 
relations  and  friends,"  as  the  donee  of  the  power  s;hould  direct. 

(e)  Harding  v.  Giyn,  1  Atk.  469;  S.  C,  cited  5  Vcs.  501;  Cruwys 
V.   Colman,   9  Vcs.  325.     But  see  Cole  v.    Wade,  16  Ves.   27. 

(/)  Pope  V.  Whitcombe,  3  Meriv.  689. 

(^J   Finch  V.  Hollingworth,  21  Beav.  112. 

(A)  Davies  v.  Baily,  1  Ves.  Sen.  84;  Worsley  v.  Johnson,  li  \{k.  758; 
Harvey  v.  Harvey,  5  Beav.  134.     See  Craik  v.  Lamb,  1  OoU.  489,  494. 

(»)  Smith  V.  Campbell,  19  Vos.  400;    Re  Nash,  71  L.  T.  5. 

(/.•)  Marsh  V.  Marsh.  1  Bro.  0.  C.  294:  Pi/ot  v.  Pyot.  1  Ves.  Sen.  337. 
Me  Bulcock,  [1916]  2  Oh.  495. 
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"  Relations "        Wlicn  the  boquest  is  to  relations  of  a  particular  name,  as  "  myj 

name"  ^^^  ^^  iieaicst  relations  of  the  name  of  Pjot,"  the  word  "namfe"  has 
been  considered  equivalent  to  the  expression  "stock;  '  so  tliat 
where  a  female  relation  was  one  of  the  nearest  of  kin,  andl 
entitled  to  the  described  name  by  birth,  her  claim  was  sustained 
to  a  share  of  the  legacy,  although  she  had  lost  the  name  of  Pyofc 
by  her  imarriage  {I). 

Where  the  bequest  was  "  to  the  fii'st  and  nearest  of  my 
kindred,  being  niale,  and  of  ''my  name  arid  hloodt,"  it  was  held, 
that  a  person  who  was  tirst  and  nearest  of  blood  to  the  testator, 
and  a  male,  but  not  originally  of  the  testator's  name,  though  he 
assumed  it  by  the  king's  licence,  could  not  succeed  to  his) 
claim  i^-m). 

ifin:"  o.  "Next   of   kin."     A   man's    "kindled,"   in    the    proper 

signification  of  the  word,  means  such  persons  as  are  related 
to  him  by  blood:  and,  accordingly,  relations  by  marriage  are 
generally  incapable  of  bringing  themfeelves  within  the  descrip- 
tion of  "next  of  kin"  in  a  Will:   and  (as  in  the  case  just 

"khT-"^"  mentioned,  of  "relations'")  neither  husband  nor  wife  can  be 

entitled  under  a  bequest  to  the  "next  of  kin'  of  either  of 
them  (•«).     But  it  was  observed  by  Lord  Eldon,  in  Garrick  v. 

{I)  Pyotv.  Pyot,  1  Ves.  Sen.  336;  Carpenter  \.  Bott,  15  Sim.  606. 

(m)  Leigh  v.  Leigh,  15  Ves.  92.  See  also  Barlow  v.  Bateman,  2 
Bro.  C.  C.  272,  Toml.  edit.  But  where  the  bequest  was  to  the  imme- 
diate or  direct  descendants  of  my  brother  or  nephew  who  shall  "  bear  the 
name  "  of  B.  G.  only,  it  was  held  that  under  the  circumstances  0(f 
that  case  "bear  the  name"  meant  "use  the  name:  "  and  that  there- 
fore the  bequest  was  not  confined  to  the  persons  entitled  to  that  name 
by  birth:  Re  Roberts,  19  0.  D.  520. 

{n)  Nichols  v.  Savage,  cited  in  Bailey  v.  Wright,  18  Ves.  52;  Gar- 
rick V.  Lord  Camden,  14  Ves.  372.  Nor  can  a  widow,  as  such,  take 
under  a  limitation  to  the  next  of  kin  of  her  husband,  according  to  the 
Statute  of  Distributions:  Cholmondeley  v.  Lord  Ashburton,  6  Beav. 
•  86.     Secus,  under  a  bequest  to  such  persons  as  would  have  been  en- 

titled under  the  Statute  in  case  of  intestacy:  Jenkins  v.  Gower,  2  Ooll. 
537;  and  see  Ash  v.  Ash,  33  Beav.  187;  Starr  v.  Newberry,  23  Beav. 
436.  But  a  husband  would  not  take  under  a  bequest  "  to  such  per- 
sons as  would  be  entitled,  as  next  of  kin  or  otherwise,  under  the  Statute 
of  Distributions"  to  the  personal  estate  of  liis  wife;  for  he  is  not 
entitled  under  any  of  the  statutes,  but  paramount  thereto:  Milne  v. 
Gilbart,  2  De  G.  M.  &  G.  715;  5  De  G.  M.  &  G.  510.  \\Tiere  the 
bequest  is  to  the  persons  who  would  have  been  entitled  to  the  personal 
estate  of  a  wife,  in  case  she  had  died  intestate  and  without  being 
married,  the  husband  only  is  excluded  and  not  the  children  of  the 
marriage:  Norman's  Trust,  3  De  G.  M.  &  G.  965;  Pratt  v.  Mathew, 
22  Beav.  328;  8  De  G.  M.  &  G.  522.  Where  the  testator  refers  to  the 
Statute  of  Distributions  in  such  a  manner  as  shows  that  the  persons 
who  are  to  take,  are  to  take  according  to  the  title  given  by  the  statute, 
they  will  take  as  tenants  in  common:  Bournes  v.  Bullock,  25  Beav.  54; 
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Lord  Cantden  (o),  that  it  was  competent  to,  and  required  from, 
the  Court,  to  look  through  the  whole  Will,  and  to  see  whether, 
from  the  whole,  an  intention  was  manifested  to  include  the 
wife  among  those  who  were  to  be  taken  more  strictly  as  next  of 
kin,  a  description  prirrcd  facie  excluding  her  {p). 

Persons  related  to  the  testator  by  the  half-blood  are  equally  half-blood: 
of  "kin"  to  him  with  those  of  the  whole-blood,  and  equally 
entitled,  with  respect  to  the  description  of  "  nearest  of  kin  "  in 
a  Will,  to  every  preference  over  the  more  remote  kindred  of  the 
testator  {q) . 

It  remains  to  consider  to  what  kindred  the  description  "  next  to  what  kin 
of  kin"  extends.    Mr.  Justice  Boiler  in  Phillips  v.  Garth  (r)  ^^n'^uS' 
decided,  that  under  a  bequest  of  a  residue  to  the  testator's  of  kin" 
executors  "  to  be  equally  divided  amongst  his  next  of  kin,  share 
and  share  alike,"  all  his  next  of  kin  were  entitled  who  could 
have  claimed  under  the  statute  in  case  of  an  intestacy.     But 
this  decision  has  been  overruled  (s),  and  it  is  now  established 
that  if  the  Avords  are  "next  of  kin,"  and  there  is  nothing  to 
show  that  the  testator  had  reference  to  the  Statute  of  Distribu- 
tions, or  to  a  division  as  in  case  of  intestacy,  the  nearest  of  kin 
only  are  entitled  {t) .    Hence  a  surviving  brother  of  the  intestate 
■will    be    entitled,  in  exclusion  of    the  children  of  a  deceased 
brother    or    sister  {u) .     A   fortiori,    the   nearest    of   kin    will 

Bullock  V.  Downes,  9  H.  L.  0.  1;  Be  Nightingale,  [1909],!  Ch.  385. 
But  where  there  is  no  such  reference  they  will  take  as  joint  tenants: 
Lucas  V.  Brandreth,  28  Beav.  274;  Be  Greenwood's  Will,  3  Giff.  390. 

(o)  14  Ves.  382. 

(p)  See  also  M'Leroth  v.  Bacon,  5  Ves.  159,  for  an  instance  where 
a  relation  hy  marriage  may  be  included  in  the  word  "  family." 
Where  some  of  the  testator's  childi-on  are  illegitimate  the  context 
may  show  an  intention  that  by  next  of  kin  those  who  would  have  been 
next  of  kin  if  the  testator's  children  had  been  legitimate  should  take: 
Be   Wood,    [1902]   2  Oh.   542;    ante,  p.   863,  n.   (e). 

{q)  Collingivood  v.  Pace,  1  Vent.  424;  Broivn  v.  Wood,  AUeyn,  36; 
ante,  p.  332. 

fr)  3  Bro.  C.  0.  64. 

(s)  Elmsley  v.  Young,  2  M.  &  K.  780;  Withy  v.  Mangles,  10 
01.  &  F.  215;  Book  v.  Att.-Gen.,  31  Beav.  313;  Avison  v.  Simpson, 
Johns.  43. 

(t)  Smith  v.  Campbell,  19  Ves.  404;  see  Be  Bichards,  [1910]  2  Oh. 
74.  And  the  law  is  the  same  where  a  bequest  is  to  the  "  next  of  kin 
in  blood  ":  Halton  v.  Foster,  L.  R(.  3  Oh.  505;  Be  GryU's  Trust,  L.  R. 
6  Eq.  589;  Be  Gray's  Settlement,  [1896]  2  Ch.  802.  See  also  the  cases 
cited  in  note  {k),  ante.  p.  885.  And  see  further  iV/c/(o,'7<  v.  Ilai-iland,  1 
Kay  &  J.  504.  Under  a  devLse  of  land  "  to  my  nearest  of  kin  by  way 
of  heirship,"  it  was  hold  that  the  heir  was  entitled,  though  not  next  of 
kin:  Williams  v.  Ashton.  1  Johns.  &  H.  115. 

{u)  See  Brandon  v.  Brandon,  3  Swanst.  312;  Elmsleu  v.  Younq,  2 
M.  &  K.  780. 
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be  ^lone  entitled  under  a  bequest  to  "next  of  kin  in  equal 
degree  "  {x). 

Accordingly,  where  bj  the  marriage  settlement  of  Emily  M., 
the  ultimate  limitation  of  a  sum  of  10,000^,  which  her  father 
thereby  covenanted  to  pay,  was  to  "  such  person  or  persons  as 
at  the  time  of  her  death  shouM  he  her  next  of  kin;  "  and  she 
died  leaving  her  husband  and  a  child  of  the  marriage  and  her 
own  father  and  mother  surviving,  it  was  held  by  the  House  of 
Lords  in  Withy  v.  Mangles  {y),  that  her  father,  mother,  and 
child  were  entitled,  under  the  limitation,  to  the  10,000L  in 
joint  tenancy:  for  that  the  Words  "next  of  kin"  used  svrrc- 
plieiter  must  be  construed  in  their  natural  meaning  of  nearest 
in  proximity  of  blood,  and,  by  the  law  of  England,  the  child 
and  the  parent  are  equal  in  degree  of  proximity,  i.e.,  both  are 
in  the  first  degree,  though  the  child  (and  the  lineal  descendants 
of  the  child)  is  preferred  in  the  succession  to  property  (z),  and 
consequent  grant  of  administration  (a) . 

Again,  in  Ooopei'  v.  Denison{b),  a  testator  bequeathed  the 
residue  of  his  effects  to  his  wife  for  life,  remainder  to  his 
daughter  absolutely;  but  if  his  wife  survived  his  daughter,  then 
at  his  wife's  death,  one-third  of  the  capital  was  to  go  according 
to  her  Will,  and  the  other  two-thirds  were  to  be  paid  "  to  my 
other  the  next  of  kin  of  rri^y  paternal  lime :  "  He  died,  possessed 
of  personal  estate  only,  leaving  his  wife  and  daughter,  and  three 
brothers  sur'viving:  The  daughter  died,  leaving  children,  before 
her  mother:  On  the  death  of  the  mother,  the  question  ultimately 
was,  who  were  to  take  the  two-thirds,  as  being  at  the  death  of 
the  widow  the  testator's  "  next  of  kin  of  his  paternal  line."  It 
was  contended  for  the  grandchildren,  that  as  being  the  sole  next 
of  kin  ex  parte  paternd,  mcordl)i\g  to  the  Statute  of  Distribu- 
tions, they  were  exclusively,  entitled  to  the  fund:  On  the  part 
of  the  brothers,  it  was  argued  that  the  computation  of  degrees 
of  kindred  in  this  case  ought  to  be  made  in  conformity  with  the 
Canon  Law,  according  to  which  the  brothers  of  the  testator  were 
nearer  of  blood  than  his  grandchildren,  and  were  therefore 
exclusively  entitled  as  his  next  of  kin:  But  Shadwell,  V.-C, 
decided  against  the  exclusive  claim  on  either  side,  being  of 

(x)  Wimbles  v.  Pitcher,  12  Ves.  433. 

(y)  10  CI.  &  F.  215,  affirming  the  decree  of  Lord  Langdale,  4  Beav. 
358. 

(z)  See  post,  Pt.  iii.  Bk.  iv.  Oh.  i.  §  iii. 
(a)  Ante,^.  333. 
(&)  13  Sim.  290. 
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opinion,  tliat,  as  the  question  related  to  personal  estate,  the 
mode  of  computation  ought  to  be  in  conformity  to  the  civil  law, 
according  to  which  the  grandchildren  and  brothers  were  in 
equal  degi-ee  of  kindred:  And  his  Honour  further  held,  that  the 
brothers,  as  well  as  the  grandchildren,  were  entitled,  for  that  the 
Court  must  not  look  at  the  Statute  of  Distributions,  but  musjfc 
inquire  who  were  the  next  of  kin,  irrespective  of  that  statute  (c). 

Where  a  testator  directed  that  the  interest  and  dividends  of  Nearest  of 
the  remainder  of  his  stock  should  be  invested,  so  as  to  aocumu-  male  line, 
late  until  the  end  of  twenty-one  years  from  his  death,  when  the 
whole  was  to  be  disposed  of  towards  his  "  then  nearest  of  kin 
in  the  male  line  in  preference  to  the  fem^e  line,"  it  was  heldl 
by  Wood,  V.-C,  and  by  the  Lords  Justices  and  also  by  the 
House  of  Lords,  that  the  son  of  the  testator's  paternal  uncle 
was  not  entitled  in  preference  to  the  testator's  sister  {d). 

The  natural  and  ordinary  meaning  of  the  phrase  "next  of  "Next of 
kin"  is  next  of  kin  at  the  death  of  the  persons  whose  next  of  nextoT^l^^at 
kin  is  spoken  of:  And  this  construction  ought  to  prevail  whether  the  death  of 
the  Will  speaks  of  the  testator's  own  next  of  kin,  or  of  the  next  next  of  km 
of  kin  of  some  other  person,  unless  the  context  demonstrates  ^ire  spoken  of : 
that  slich  a  construction  would  counteract  the  apparent  intention 
of  the  testator  (e).    And  the  rule  is  not  varied  by  the  circum- 
stance that  the  bequest  to  the  next  of  kin  is  preceded  by  a    , 
bequest    of   the   fund   to  a   tenant   for   life  (/),    or   that    the  ■ 

(c)  As  to  mode  of  calculatiag  degrees  of  consanguinity  in  the 
collateral  line,  see  ante,  p.  331. 

{d)  Boys  V.  Bradley,  10  Hare,  389;  4  De  G.  M.  &  G.  58;  S.  0.,  5 
H.   L.  C.  875,  nomine  Sayer  v.   Bradley. 

(e)  Qundry  v.  Pinniger,  1  Do  G.  M.  &  G.  505,  506;  Downes  v. 
Bulloch.  25  Beav.  54;  Bullock  v.  Downes,  9  H.  L.  C.  1;  Holloway 
V.  Radcliffe,  23  Beav.  163;  Eagles  v.  Le  Breton,  L.  E.  15  Eq.  148; 
Mortimore  v.  Mortimore,  4  App.  Oas.  448.  See  Re  Bees,  44  0.  D. 
484;  and  cf.  Hood  v.  Murray,  14  A.  0.  124;  Re  Soper,  [1912]  2  Oh. 
467. 

(/)  Cf.  Hood  V.  Murray,  uhi  supra.  The  rule  was  applied  by 
Romilly,  M.  R.,  in  Cable  v.  Cable,  16  Beav.  507,  where  the  bcquo^i 
was  to  the  testator's  wife  for  life,  with  remainder  to  his  children  living 
at  his  death;  and  if  there  should  bo  none  (which  happened),  then,  and 
in  such  case,  the  fund  should  belong  to  the  pei'sons  who  should  tlwn 
be  entitled  to  take  out  administration  to  his  effects;  His  Honour  being 
of  opinion  that  the  word  "  then  "  must  be  construed  as  an  adverb  re- 
ferring to  the  event  and  not  to  the  time.  A  similar  construction  of  the 
word  "  then"  prevailed  in  Ware  v.  Rowland.  2  Phil.  Oh.  0.  635,  637; 
Oundry  v.  Pinniger,  14  Beav.  94;  1  De  G.  M.  &  G.  502;  Wheeler  v. 
Adam's,  17  Boav.  417;  Bullock  v.  Downes,  ubi  supra;  Re  Wilson, 
[1907]  2  Ch.  572;  Re  Winn,  [1910]  1  Oh.  278.  The  rule  also  pro- 
vails  where  the  word  "then,"  the  adverb  of  time,  is  used  not  in  con- 
nection with  the  description  of  the  class  (its  in  Re  Sturge  and  Great 
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bequest  is  contingent  on  an  eVent  which   may   or  may   not 

ha])pon  (y/)  . 

bequest  to  Whcie,  indccd,  the  tenant  for  life  is  himiself  one  of  the  next 

"nextofkhi,"  ^^  |.  j^^  j^  ^^^^  .^^  ^jj^,  (-j,^^^.  thoug-ht  that  the  rule  was  inapplicable, 

viou's  beqfieHt    and  that  the  next  of  kin  ilntdnddd  to  take  must  be  the  ]icxt  of  kin 

of'the'^nScto?   living  at  the  death  of  the  tenant  for  life.     But  the  law  is  now 

kin  or  to  the     settled  b}'  a  long  series  of  oases,  that  if  there  is  nothing  in  the 

^enext  o       ^.Qj^j.g,.^  qj;  ^[^g  ^\SS.,  or  the  ciroumstances  of  the  case,  to  control 

the  natural  meaning  of  the  testator's  words,  his  next  of  kin 

living  at  his  death  will  be  entitled;  and",  that  if  the  tenant  for 

life  happens  to  be  one  of  such  next  of  kin,  or  to  he  solely  such 

next  oj  1cm,  he  is  not  on  that  aoooujit  to  be  excluded  (h).    But 

where  the  context  demonstrates  that  the  person  or  persons  to 

take   under  the   description  of  next   of   kin   is  a   person   or 

persons,  to  be  ascertained  at  a  future  period,  or  that  it  is  the 

testator's  intention  to  exclude  the  tenant   for    life   from   the 

description  of  next  of  kin,  the  expression  must  be  necessarily 

understood  as  meaning  the  testator's  next  of  kin,  living  at  the 

death  of  the  tenmt  for  life  (i) . 

Western  Bail.  Co.,  19  0.  D.  444):  but  in  'connection  with  the  time  at 
which  the  estate  is  to  come  into  being:  Mortimer  v.  Slater,  7  0.  D. 
322;  affirmed  by  H.  Xi.  sub  nom.  MorUmore  v.  Mortimore,  4  A.  C. 
448;  Re  Hutchinson,  [1920]  W.  N.  ISO.  But  in  other  cases  the  word 
"  then,"  by  the  context,  has  been  held  to  refer,  as  an  adverb  of  time, 
to  the  period  at  which  the  prior  life  interest  would  determine:  Long  v. 
Blackall,  3  Ves.  486;  He  Edg-ingtons  Trust,  3  Drew.  202;  Olney 
V.  Bates,  ibid.  319;  Finder  v.  Finder,  28  Beav.  44;  Wharton  v.  Barker, 
4  Kay  &  J.  483:  Thus  in  Be  Stitrge  and  Great  Western  Bail.  Co., 
19  C.  D.  444,  where  a  testator  gave  property  in  trust  for  the  benefit 
of  the  persons  who  at  a  time  subsequent  to  his  own  death  should  by 
virtue  of  the  Statutes  of  Distribution  be  his  next  of  kin,  the  class  was 
held  to  be  an  artificial  class  to  be  ascertained  on  the  hypothesis  that 
the  testator  lived  up  to  and  died  at  the  subsequent  period  of  time. 
See  also  Holgate  v.  Jennings,  34  Beav.  79;  Oill  v.  Barratt,  29  Beav. 
372;  Re  Helsby,  84  L.  J.  Ch.  682;  Re  Mellish,  [1916]  1  Oh.  562.  See 
Moss  V.  Dunlop,  Johns.  490,  as  to  the  effect  of  the  words  "  for  the 
time  bein»;."     See  also  Booth  v.  Vicars,  1  Coll.  6;  post,  p.  902. 

(g)  Bird  v.  Luchie,  8  Hare,  301. 

{h)  Holloivay  \.  Holloway,  5  Ves.  399;  Doe  v.  Lawson,  3  East,  278; 
Pearcev.  Vincent.  1  Cr.  &  M.  598;  2  Bing.  N.  C.  328;  2  Keen,  230; 
Stertv.  Flatel,  5  Bing.  N.  C.  434;  Elmsley  v.  Young,  2  M.  &  K.  780; 
Jenningsv.  Newman.  10  Sim.  219;  Smith  v.  Smith,  12  Sim.  317;  Urqu- 
hart  V.  Urquhart.  13  Sim.  613;  Withy  v.  Mangles.  4  Beav.  358;  10 
01.  &  F.  215;  Nicholson  v.  Wilson,  14  Sim.  549;  Jeyikins  v.  Gouyer,  2 
OoU.  537;  Wilkinson  v.  Garrett,  ibid.  643;  Allen  v.  Thorp,  7  Beav. 
72,  75;  Lashury  v.  Newport.  9  Beav.  376;  Seiferth  v.  Badham,  9  Beav. 
370;  Say  v.  Creed,  5  Hare,  580,  587;  Baldwin  v.  Rogers.  3  De  G. 
M.  &  G.  649,  656,  657;  Be  Barber,  1  Sm.  &  G.  118;  Gorbell  v.  Davi- 
son, 18  Boav.  556;  Lee  v.  Lee,  1  Dr.  &  Sm.  85.  See  Clarke  v. 
Hayne.  42  0.  D.  529. 

(i)  Briden  v.  Hervleft,  2  M.  &  K.  90;  Butler  v.  BushnelL  3  M.  &  K. 
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A  bequest  to  the  next  of  km  of  a  person  who  is  dead  at  the  Bequest  to 

,  „    ,      ^^r■^^  it  ■  ,  •  next  of  kin 

date  01  the  Will  must,  under  ordinary  circumstances,  receive  an  of  person 

interpretation  analogous  to  that  adopted  in  the  case  of  a  bequest  *^f^^  "^^*® 
to  the  testator's  own  next  of  kin,  as  regards  the  period  of  ascer- 
taining who  are  the  persons  intended;  and  if  there  be  nothing 
in  the  context  to  make  the  words  applicable  to  a  class  to  be 
ascertained  at  any  other  time  than  that  of  the  testator's  death, 
those  who  at  the  testator's  death  are  the  next  of  kin  of  the  de- 
ceased person  named  in  the  Will  would  naturally  be  the  persons 
to  take  (_;').  A  gift  by  a  widow  "  to  such  person  or  persons  as 
would  have  become  entitled  to  my  said  husband's  personal 
estate  under  or  by  virtue  of  the  Statute  of  Distributions  had  he 
died  intestate  and  without  leaving  a  ividow  him  surviving,''  was, 
however,  held  by  Stirling,  J .,  by  virtue  of  the  concluding  words, 
to  be  a  gift  to  the  next  of  kin  of  the  husband  at  his  death  and 
not  to  that  of  the  testatrix  ik) . 

A  gift  to  the  nearest  of  kin  of  a  deceased  husband  and  wife  Ne'ct  of  kin 

P1-P1P1  iiin?°^  husband 

is  a  gift  to  the  nearest  oi  kin  oi  each  oi  them  at  the  death  oi  and  wife, 
the  testator,  and  not  a  gift  to  the  nearest  of  kin  of  them  both 
jointly  {I). 

In  Scott  v.  Moore  (m),  a  fund  was  bequeathed  to  Eliza-  Direction 
beth  B.  for  life,  and  after  her  death  to  her  children;  and  if  she  ^},,jU  ^e 
died  vvithout  leaving  a  child,  the  testator  directed  that  the  fund  ^i'^'posed  of 
should  he.  considered  as  'part  of  his  'personal  estate,  and  shoidd  course  of 
be  disposed  of  in  a  due  course  of  administration;  and  he  gave 
her  the  residue  of  his  effects,  she  paying  thereout  his  debts  and 
funeral  and  testamentary  expenses;  and  he  made  her  executrix: 
On  her  death  without  children,  it  was  contended,  on  behalf  of 

232;  Booth  v.  Vicars,  1  Coll.  6;  Bird  v.  Wood,  2  Sim.  &  Stu.  400 
(as  explained  in  Elmsley  v.  Young,  2  M.  &  K.  82,  89;  Urquhart  v. 
Urquhart,  13  Sim.  627);  Clapton  v.  Bulmer,  10  Sim.  426;  5  M.  &  Cr. 
108;  Minter  v.  Wraith,  13  Sim.  52;  Cooper  v.  Denison,  13  Sim.  290; 
Say  V.  Creed,  5  Hare,  580;  Finder  v.  Finder,  28  Beav.  44;  Chalmers 
V.  North,  28  Beav.  175;  Re  Greenwood's  Will,  3  Gitf.  390;  Lees  v. 
Massey,  3  De  G.  F.  &  J.  113;  Be  Mellish,  [1916]  1  Ch.  562.  See 
also  Tiffin  v.  Longman,  15  Beav.  275.  It  has  been  doubted  whetluer 
Jones  V.  Colbeck,  8  Ves.  38,  which  was  decided  on  this  principle,  was 
properly  within  it.  And  the  current  of  later  authoritie.-^  {supra,  nolo 
(h)  )  seems  to  justify  the  extension  of  this  doubt  to  some  of  the  case* 
above  cited. 

(j)  Fer  Ix)rd  Hatherley,  when  V.-C,  in  Wharton  v.  Barker,  4  K. 
&  J.  483,  502.  See  also  Fhilps  v.  Evans,  4  De  G.  &  Sm.  188;  Vaux 
V.  Henderson,  1  Jac.  &  W.  388,  n.;  Re  Fhilps    Will,  L.  E.  7  Eq.  151. 

(/,•)  Re  Rees,  44  0.  D.  484. 

(l)  Re  Soper,  [1912]  2  Oh.  467. 

(m)  14  Sim.  35. 
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the  testator's  widow  and  next  of  kin,  that  the  words  "  a  due 
course  ,of  administration"  meant  that  the  fund  should  be  dis- 
tributed under  the  statute:  But  Sir  L.  Shadwell,  V.-C,  held 
otherwise,  being  of  opinion  that  the  fund  belonged  to  the  per- 
sonal representative  of  Elizabeth  B.,  as  the  residuary  legatee. 
6.  "Family."  C.  "Family."  The  description  "falnily"  in  a  bequest  of 
personalty,  although  it  may  comprise  the  same  persons  as 
"kindred"  or  i-clations,  or  even  receive  a  still  wider  interpre- 
tation {n),  yet  primarily  and  independently  of  context  showing 
the  contrary,  wdll  be  read  as  meaning  "children"  (o),  to  the 
exclusion  even  of  the  wife(p').  But  this  acceptation  of  the 
term  "  family  "  may  be  narrowed  or  enlarged  by  the  context  of 
the  Will  (g),  so  as  in  some  instanoeis  to  mean  "  heir  "  (r),  or  it 
may  even  include  relations  by  marriage  (s).  So  "where  a  testa- 
tor directed  his  business  to  be  carried  on  by  his  wife  and  son 
for  the  mutual  benefit  of  the  family,  it  wlas  held,  that  the 
testator,  in  the  words  "  my  family,"  intended  to  comprise  his 
wife(i).  So  where  (w)  a  testator  devised  certain  estates  by 
name,  together  with  his  farming  stock  and  furniture,  to  his 
beloved  wife,  to  sell,  to  discharge  all  his  creditors;  and  he  con- 
stituted his  wife  and  another  person  his  executors,  Avhom  he 
appointed  to  sell  and  dispose  of  his  estates  and  chattels,  in  such 
manner  as  they  should  jointly  agree  upon;  or  not  to  sell  them, 
if  it  seemed  most  advisable  to  keep  them,  or  in  any  w^y  they 

{n)  Cruwys  v.  Colman,  9  Yes.  323;  Grant  v.  Lyrmm,  4  Russ.  292. 
A  power  to  an  immarried  woman  to  appoint  a  fund  amongst  "  her 
own  family  or  next  of  kin  "  was  held  not  to  be  confined  to  her  statu- 
tory next  of  kin,  but  to  be  capable  of  extension  to  any  relative:  Snow 
v.  Teed,  L.  R.  9  Eq.  622.  The  words  "my  people"  have  as  flexible  a 
meaning  as  "my  family":  Re  Keighley,  [1919]  2  Ch.  388. 

(o)  Pigg  v.  Clarke,  3  0.  D.  672;  Re  Terry  s  Will,  19  Beav.  580. 
See  also  Barnes  v.  Patch,  8  Ves.  604;  Wood  v.  Wood,  3  Hare,  65; 
Beales  v.  Crisford,  13  Sim.  592;  Gregory  v.  Smith,  9  Hare,  708; 
Re  Parkinsons  Trwsts,  1  Sim.  N".  S.  242;  Burt  v.  Hellyar,  L.  R.  14 
Eq.  160;  Re  Hutchinson  and  Tenant,  8  C.  D.  540.  See  also  Lord 
Alvanley's  observation  in  M'Leroth  v.  Bacon,  5  Ves.  159,  166. 

(p)  Re  Hutchinson  and  Tenant,  8  0.  D.  540. 

{q  ]  See  the  observations  of  James,  L.  J.,  in  Lamhe  v.  Eames,  L.  R.  6 
Ch.  597,  600. 

(r)  Gri-ffiths  v.  Evan,  5  Beav.  241;  White  v.  Briggs,  15  Sim.  17;  2 
Phill.  Ch.  C.  583. 

(s)  M'Leroth  v.  Baron,  5  Ves.  159.  See  White  v.  Briggs,  2  Phill. 
Ch.  C.  583.  as  to  the  construction  of  the  word  "  family  ''  when  applied 
to  real  and  personal  estate.  See  also  Williams  v.  Williams,  1  Sim. 
N.  S.  358. 

(0  Blackwell  v.  Bull,  1  Keen,  176. 

(u)  Woods  V.  Woods,  1  Mylne  &  Cr.  401.  See  also  Re  Parkinson's 
Trusts,  1  Sim.  N.  S.  242. 
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should  think  proper,  so  that  every  creditor  had  his  money,  and 
if  sold,  "  all  overflush  to  my  wife,  towards  her  support  and  her 
family  "';  Lord  Cottenham  held,  that  the  word  "  family  "  could 
not  be  confined  to  the  heir,  but  that  the  other  children  of  the 
testator  must  be  considered  as  also  objects  of  his  bounty ;  And 
that  if  the  contemplated  event  of  a  sale  took  place,  a  trust,  as 
between  the  widow  and  children,  would  be  created:  And  that 
they  had  such  an  interest  in  the  devised  estates,  as  enabled  them 
to  sustain  a  bill  against  the  ^vidow  and  her  co-executor,  im- 
peaching a  sale  on  the  gi-ound  of  fraud,  and  praying  an  account 
of  the  rents  and  profits.  And  in  a  subsequent  case  {x)  the  same 
judge  held  that  where  a  testator  directed  that  "  all  my  property 
shall  be  at  the  disposal  of  my  wife  for  her  and  her  children,""' 
she  was  either  a  trustee  of  the  fund  with  a  large  discretion  as 
to  the  application  of  it,  or  she  had  a  power  in  favour  of  her 
children,  jsubjeet  to  a  life  interest  in  herself  {y). 

In  Robinson  v.  Waddelow  (z),  where  a  testator  gave  all  the 
residue  of  his  effects  to  be  divided  equally  between  hisi 
daughters,  and  their  husbands  and  families;  Sir  L.  Shadwell, 
V.-C,  rejected  the  words  "husbands  and  families,"  for  un- 
certainty, and  held  that  the  two  daughters  took  the  residue 
equally  and  absolutely  (a). 

In  Doe  V.  Flenriiming  (b) ,  there  was  a  devise  of  lands  to  the  "Younger 
testator's  daughter  for  life,  remainder  to  her  sons  and  daughters  faniiiy." 
successively  in  tail,  remainder  to  the  testator's  son  for  life,  and 

(x)  Crockett  v.  Crockett,  2  Phill.  Ch.  C.  553,  overruling  S.  C,  5 
Hare,  326. 

(y)  Sec  accord.  Hart  v.  Tribe,  18  Beav.  215.  And  seo  furtlier 
Shovelton  v.  Shovelton,  32  Beav.  143;  Bibby  v.  Thompson,  32  Beav. 
646;  Mackett  v.  Mackett,  L.  R.  14  Ec].  49;  Curnick  v.  Tucker,  L.  R. 
17  Eq.  320;  Le  Marchant  v.  Le  Marchant,  L.  B.  18  Eq.  414.  In 
Re  Uutchinson  and  Termnt,  8  0.  D.  540,  and  other  cases,  a  gilt  of 
property  with  an  expression  of  confidence  as  to  its  disposal  by  tho 
doneo  has  been  held  to  confer  an  absolute  interest  unfettered  by  any 
trust.  In  some  of  the  older  cases  obligations  were  inferred  from 
language  which  in  modern  times  would  bo  thought  insufficient  to 
justify  such  an  inference.  See  per  Lindley,  L.  J.,  in  Re  Williams, 
[1897J  2  Ch.  12.  See  also  Re  Hamilton,  [1895]  2  Ch.  370;  Hill 
V.  Hill,  [1897]  1  Q.  B.  483;  Re  Oldfield,  [1904]  1  Ch.  549;  Re  Conolly, 
[1910]  1  Oh.  219,  ante,  p.  82,  n.  (o). 

(2)  8  Sim.  134. 

(a)  See  also  Cooper  v.  Thornton,  3  Bro.  C.  C.  186;  Robinson  v. 
Tickell.  8  Ves.  142.  In  Re  Parkinson's  Trusts,  1  Sim.  N.  S.  245,  246, 
Lord  Cran worth  said  that  the  case  of  Robinson  v.  IVnddeloiv,  8  Sim. 
134,  was  not  quite  satisfactory  to  his  mind.  See  also  Harland  v. 
Trigg,  1  B.  C.  C.  142;  Hayter  v.  Joinville,  3  East,  172. 

(6)  2  Or.  M.  &  R.  638. 
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his  sons  and  daughters  in  tail;  and  for  default  of  such  issue, 
to  tho  "  younger  branches  of  the  family  "  of  Brown  Willis,  and 
their  heirs,  to  be  equally  divided  among'st  them,  as  tenants  in 
common;  and  in  default  of  such  issue,  to  the  "elder  branches 
of  the  family  of  Brown  Willis"  (in  the  same  terms):  At  the 
time  of  the  making*  of  the  Will,  and  of  the  testator's  death, 
there  were  living  two  daughters  of  Bro"svn  Willis,  foul-  daughters 
of  one  of  those  daug'hters,  an  only  son  of  Brown  Willis's  eldest 
son,  and  an  only  son  of  his  third  son:  At  the  expiration  of  the 
estate  tail,  limited  to  the  testator's  grandchildren,  there  were 
living  many  descendants  of  one  of  Brown  Willis's  daughters, 
and  of  hi«  third  son:  And  it  was  held  by  the  Court  of  Exchequer 
that  the  devise  to  the  branches  of  Browli  Willis's  family  was 
void  for  uncertainty. 
Execu-  7.  "  Executoi-s  and  administrators,"  or  "legal  representa- 

tives," or  "  personal  representatives."  If  there  be  a  bequest 
trators,"  or  of  personalty  to  rl.,  "his  executors  and  administrators,"  the 
sentatives/'^^'  law  and  the  testator's  intention  concur  in  transferring'  to  A. 
or  "personal    ^\-^q  absolute  interest  in  the  legacy  (c);  and  if  A.  dies  before 

representa-  -n  i  /  ^    ■         i  ^       ^  ■ 

tives"  or  the  testator,  the  legacy  will  lapse,  and  cannot  be  claimed  by  his 
taUvesf^^" '  executors  or  administrators  {d) .  And  so  it  is  if  the  bequest  be 
cases  where  to  A.  and  his  "  legal  personal  representative  "  (e),  or  to  A.  and 
they  are  to  be  j^jg   "legal   representatives,"   wdiich,  in  its   ordinary   sense,   is 

considered  as  .  ..  a"ti- 

mere  words  of  sj'nonymous  with  executors  or  administrators:  Accordingly,  m 
limitation:  p^^-^^  ,^_  Stvwig^  (f),  where  there  w^as  a  trust  to  sell  land  on 
the  determination  of  a  life  estate,  and  to  pay  and  dinde  the 
proceeds  among  such  of  the  children  as  should  then  be  living 
and  the  legal  representative  or  repres^entatives  of  him.,  her  or 
them,  as  shall  then  he  dead,^  it  was  held  that  the  children  took  a 
vested  interest  on  attaining  the  age  of  twenty-three. 

So  the  words  "personal  representatives"  ai'e  to  be  under- 
stood in  the  ordinary  sense  of  executors  or  administrators,  unless 
controlled  by  the  context  of  the  Will  (g) .     Accordingly,   in 

(c)  Anderson  v.  Dawson,  15  Ves.   537. 

(rf)  See  fost,   p.  960. 

(e)  Taylor  \.  Beverley,  1  Coll.  108,  116;  Appleton  v.  Rowley,  L.  K. 
8  Eq.  139. 

(/)  6  Madd.  159. 

{g)  In  Stockdale  v.  Nicholson,  L.  R.  4  Eq.  359,  Malins,  Y.-C, 
elaborately  discusses  the  whole  of  the  cases,  first  dealing  with  those 
in  wliich  the  words  personal  representatives,  legal  represenf-atives,  or 
legal  personal  representatives  applied  to  personal  estate  are  read  as 
equivalent  to  executors  and  adminisfrators.  and  consequently  as  words 
of  limitation  when  they  follow  a  limitation  for  life  to  the' person  to 
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Sahcrton  v.  Skeels  (h),  where  the  limitation  was  to  the  daug-hter 
for  life,  and  then  as  she  should  appoint,  and  in  default  of 
appointment,  to  her  personal  representatives,  it  was  held  that 
the  executor  was  entitled.  Sir  J.  Leach  there  says  that  the 
ordinary  sense  of  the  words  "personal  representatives''  is  exe- 
cutors and  administrators. 

So  the  ordinary  legial  sense  of  the  term  "representatives,"  "representa- 
Avithout  the  addition  of  "legal "  or  "  personal,"  is  executors  or 
administrators  {i).  Accordingly,  where  a  testator  gave  a  life 
interest  in  a  certain  fund,  with  remainder  "  to  be  equally 
divided  between  all  my  oousins-german  now  existing,  or  their 
representatives,"  it  was  held,  that  there  being  nothing  in  the 
rest  of  the  Will  to  control  the  primary  legal  meaning  of  the 
word  representatives,  the  fund  went  to  the  executors  or  adminis- 
trators of  the  testator's  cousins-german  as  paxt  of  their 
personal  estate  (k). 

Again,  where  there  is  a  bequest  to  A.  for  life,  remainder  to  bequest  to  A. 

such  persons  as  he  shall  appoint  by  Will,  and   in    default   of  ijfg^  ^j.  ^g  one 

appointment  to  his  executoi*s  or  administrators,  he  may  assign  o^  several 

the   fund   absolutely  (Z).     So   where    there   were   bequests    to  life,  remain- 
der as  he 

whose  representative  the  property  is  given,  and  as  a  gift  to  executors 
and  administrators  in  that  capacity  when  tliei'e  is  no  such  limitation. 
He  tlien  deals  with  those  in  which  the  ordinary  sense  of  the  words  is 
controlled  by  a  different  intention  appearing  on  the  whole  instrument 
so  as  to  mean  "next  of  kin."  The  cases  where  the  woi'ds  were  held 
to  have  their  ordinary  meaning  are  set  out  in  this  note.  The  casee 
in  which  the  words  were  held  to  moan  "  next  of  kin  "  will  be  found  in 
note  (s),  p.  897,  jyost;  Smith  v.  Baniehy,  2  Coll.  728;  Ite  Henderson, 
28  Beav.  656;  Chapman  v.  Chapman,  'i'd  Beav.  5o6;  Me  Turner,  2  Dr. 
&  Sm.  501 ;  Hinchli-ffe  v.  Westwood,  2  Do  G.  &  Sm.  216 ;  lie  Wyndfium's 
Trusts,  L.  R.  1  Eq.  290;  Alger  v.  Farrott,  L.  R.  3  Eq.  328.  Of.  Be 
Best's  Settlement  Trusts,  L.  K.  18  Eq.  686. 

{h)  1  Russ.  &  M.  587. 

(i)  Re  Crawford's  Trusts,  2  Drewr.  230;  Corbyn  v.  French,  4  Ves. 
418;  Re  Turner,  2  Dr.  &  Sm.  501,  508.  But  the  context  of  the  Will 
and  the  surrounding  cii'cumstances  may  show  that  "  representatives  "  is 
not  used  to  mean  legal  personal  representatives,  but  "  next  of  kin  " 
or  descendants.       See  Re  Horner,  37  0.  D.  695. 

{k)  Re  Crawford's  Trusts,  2  Drewr.  230,  in  which  case"Kindersley, 
V.-C,  elaborately  and  lucidly  reviewed  all  the  authorities.  See  also 
Chapman  v.  Chapman,  33  Beav.  566;  Re  Turner,  2  Dr.  &  Sm.  501, 
508;  Alger  v.  Parrott,  L.  R.  3  Eq.  328;  Re  Best's  Settlements.  L.  R.  18 
Eq.   686. 

{I)  Kirhpatrich  v.  Capel,  MS.  Sugd.  Pow.  8th  edit.  p.  75.  See 
Cherry  v.  Boulthee.  2  Ko<'n,  319.  So  a  bequest  to  a  wife  for  life,  with 
remainder  to  her  children,  with  remainder  a.s  she  shall  appoint,  anil 
in  default  thereof  to  her  executors,  administrators  and  assigns,  gives 
her  an  absolute  interest,  subj<H;t  to  the  prior  limitations  and  the  power: 
Qra-Qtey  v.  Humpage,  1  Beav.  52,  per  Lord  Langdalo.  But  where  the 
trust  was,  to  pay  the  income  of  a  fund  to  a  wife  for  her  separate  usa 
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fcnialos,  soino  of  whom  were  married,  and  some  single,  for  their 
separate  use  for  their  respective  lives,  and  after  their  decease  to 
such  persons  as  they  should  respectively  appoint,  and  in  default 
of  appointment  to  their  respective  executors,  administrators  and 
assigns,  it  was  held,  that  each  of  the  legatees,  whether  a  married 
or  unmarried  wofman,  was  entitled,  on  petition,  without  exe- 
cuting any  formal  appointment,  to  an  immediate  transfer  or 
payment  to  herself  of  the  corpus  of  her  share  of  the  fund  (m) . 
So  where  the  ultimate  limitation  of  an  fund  is  to  the  executors 
or  administrators  of  one  of  several  preceding  tenants  for  life, 
it  is  held  that  the  gift  to  the  executors  or  administrators  con- 
stitutes part  of  the  estate  of  the  tenant  for  life  {n\.  Therefore, 
where  the  ultimate  trust  in  a  marriage  settlement  of  a  fund 
belonging  to  the  wife  is  to  her  executors  or  administrators,  her 
surviving  husband  will  be  entitled,  to  the  exclusion  of  her  next 
of  kin  (o).  So  where  a  gift,  under  a  Will,  subject  to  a  life 
estate  to  the  testator's  widow,  and  to  a  life  estate  to  his  daughter 
and  her  husband  and  the  sm'vivor,  with  power  of  appointment 
to  the  daughter  which  was  not  executed,  was  in  trust  to  pay  the 
fund  "  to  and  for  the  benefit  of  her  executors  or  adminis- 
trators; "  and  the  daughter  died  first,  and  then  the  husband, 
and  then  the  testator's  widqw;  it  was  held  that  the  daughter's 
husband,  on  her  death,  became  entitled  to  the  reversionary  in- 
terest in  the  fund  as  part  of  her  estate  {p) . Again,  if  there 

be  a  limitation  of  a  fund  to  the  executors  of  A . ,  after  the  death 
of  B.  and  C,  it  does  not  fail  by  the  death  of  B.  and  C. 
in  the  lifetime  of  A.  (q):  And  the  executors  of  A.,  at  hia 
death,  are  entitled  to  the  fund  as  part  of  his  residuary  personal 
estate  (?•) . 

But  the  ordinary  sense  of  the  words  "legal  repi'esentative  " 
may  be  controlled  by  a  different  intention  appearing  upon  the 


for  life,  and  that,  after  her  death,  the  principal  should  remain  on  such 
trusts  as  she  should  appoint  by  Will,  and  in  default  of  appoint- 
ment, in  trust  for  her  next  of  kin  according  io  the  Statute  of  Distribu- 
tion, it  was  held  that  she  was  entitled  merely  to  the  income  for 
life,  and  not  to  the  principal  absolutely:  Hansen  v.  Miller,  14  Sim.  22. 

{m)  Holloway  v.   Clarkson,   2   Hare,  521. 

(n)  Daniely.  Dudley,  1  Pliill.  1;  Att.-Qen.  v.  Mallin,  2  PhiU.  Oh.  0. 
64.     See  also  Howell  v.  Oayler,  5  Beav.  157. 

(o)  Allen  V.  Thorp,  7  Beav.  72. 

(p)  Att.-Oen.  V.  Malkin,  2  Phill.  Ch.  C.  64.  See  also  Howell  v. 
Oayler,  5  Beav.  157. 

{q)  Horseman  v.  Abbey,  1  Jac.  &  W.  381. 

(r)  Morris  v.  Howes,  4  Hare,  599;  post,  p.  899.  See  also  Howell  v. 
Oayler,  5  Beav.  157. 
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whole  instrument  (s).     Thus  in  Barnes  v.  Ottey(t),  where  a  " legal  repre- 

.  „        sentative,     or 

testatrix  gave  real  and  personal  estate  to  trustees,  m  trust  lor  "executors 
Mary  Knightly  for  life,  with  remainder  as  she  should  appoint;  tr"ato™-'ton. 
and  in  default  of  appointment,  in  trust  to  convey  the  real  estate  trolled  by 
to  isuch  person  or  persons  as  would  be  the  heir-at-law  of  Mary  ^^  ^j^^^ 
Knightly,  and  to  transfer  and  assign  the  personal  estate  to  or  ''^^^^  °^ 
amongst  such  person  or  persons  as  would  be  the  personal  repre- 
sentatives of  Mary  Knightly;  and  Mary  Knightly  appointed 
only  a  part  of  the  personal  estate;  Sir  J.  Leach,  M.  R.,  held, 
that  the  next  of  kin,  (and  not  the  executors,  were  entitled  to| 
the  unappointed  part  of  the  pei-sonal  estate:  And  his  Honour 
observed,  that  the  words  "  to  or  amongst  sueh  person  or  persons 
as  'would  be  the  personal  representativtes  of  Mary  Knightly" 
Avere  not  applicable  to  executors  or  adnainistrators.  So  in 
Robinson  v.  Smith  (w),  where  a  testator  bequeathed  700?.  to 
his  daughter's  husband,  his  executors,  &c.,  in  trust  to  pay  the 
interest  to  his  daughter,  for  her  separate  use,  for  life,  and  after 
her  death  to  such  persons  as  she  should  appoint  by  Will,  and  in 
default  of  apj)ointment,  to  her  "  personal  representatives;  "  and 
the  daughter  died  without  having*  made  any  appointment;  Sir 
L.  Shadwell,  V.-C,  held,  that  her  next  of  kin  were  entitled  to 
the  7001.  to  the  exclusion  of  her  husband,  because  it  was  plain 
that  the  husband  was  made  legatee  of  the  fund,  merely  as 
trustee,  to  pay  it  over,  if  his  wife  died  in  his  lifetime,  and  not 
to  retain  it  (a?).  So  in  Walter  v.  Makin{y),  a  testator  gave 
450L  to  trustees,  their  executors,  &c.,  in  trust  for  his  son  for 
life,  and  after  his  son's  decease,  to  pay  thereout  two  legacies  of 
100?.  each  to  two  of  his  daughters,  and  to  pay  the  residue  to 
the  "legal  representatives"  of  his  son;  and  he  gave  the  residue 
of  his  personal  estate  to  his  son,  his  executors,  &c.:  and  Sir  L. 
Shadwell  held,  that  the  words  "  legial  representatives"  meant 
next  of  kin;  for  it  was  clear  on  the  face  of  the  Will,  that  the 

(s)  Robinson  v.  Smith,  6  Sim.  47;  Baines  v.  Ottey,  1  M.  &  K. 
465;  Walter  v.  Makin,  6  Sim.  148;  Styth  v.  Monro,  ibid.  49;  King  v. 
Cleaveland,  4  De  G.  &  J.  477.  See  Briggs  v.  Upton,  L.  E.  7  Ch. 
376,  where,  in  a  settlement,  the  words  "  to  pay  to  legal  representatives 
in  a  due  course  of  administration  "  were  held  by  Ix)rd  Ilatherley,  L.  C, 
affirming  the  decision  of  Wickens,  V.-C,  to  amount  to  a  direction  to 
pay  to  next  of  kin,  and  not  to  executors  and  administrators.  Cf.  Be 
OryWi^  Trusts,   L.  11.  6  Eq.  589.     See  also  ante,  p.  894,  note  (7). 

(t)  1  M.  &  K.  465. 

{u)  6  Sim.  47. 

(x)  And  where  there  are  no  words  of  division,  the  nearest  of  kin 
take  as  joint-tenants:  Stockdale  v.  Nicholson,  L.  R.  4  Eq.  359. 

(y)  6  Sim.  148. 
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testator  meant  to  use  those  words  in  a  different  sense  from 
"executors  and  administrators,"  which  latter  words  occun-ed 
several,  times  in  the  Will,  and  especially  in  the  gift  of  the 
residue  to  his  son;  and  moreover  the  effect  of  putting-  that 
construction  on  the  words  would  be  to  make  the  son  partial 
residuary  legatee  so  far  as  450^  was  concerned,  and  also  general 
residuary  legatee  of  the  personal  estate  {z).  And  in  SUjth  v, 
Mcmro  (a),  where  a  bequest  was  made  to  the  "  representatives  " 
of  a  person  already  deceased',  it  Was  held  by  Sir  L.  Shadwell, 
V.-C,  that  this  expression  ought  to  be  construed  "  descendants," 
the  context  of  the  Will  requiring  it  (:6) . 

The  ordinary  sense  even  of  the  express  words  "  executors  and 
administrators"  has  been  held  to  be  controllable  by  the  plain 
intent  collected  from'  the  whole  instrument:  Thus  in  Buhner  v. 
Jay  (c),  there  was  a  trust  in  a  marriage  settlement  to  raiso  a 
sunt  of  money  out  of  the  settled  estate  of  the  husband,  at  the 
end  of  twelve  months  from  the  decease  of  the  sundvor  of  the 
husband  and  wife,  and  to  pay  the  same  to  the  "executors  or 
administrators"  of  the  wife:  The  wife  died  in  the  husband's 
lifetime:  And  it  was  held  by  Sir  L.  Shad'well,  V.-C,  and 
afterwards  by  Lord  Brougham  on  appeal,  that  the  next  of  kin 
of  the  wife  were  entitled  to  the  money.  Again,  in  Smith  v. 
Dudley  {d),  in  a  marriage  settlement,  the  ultim'ate  trust  of  the 
wife's  chattels  w^as  for  the  executors  or  administrators  of  the 
wife  of  her  own  fcmdly,  land  the  ultimate  trust  of  the  husband's 
chattels  w'as  for  his  executors  or  administrators  of  his  own 
family  :  and  Sir  L.  Shadwell,  V.-C,  held  that,  though  the  same 
words  were  used,  mutatis  mutmidis,.  in  both  limitations,  yet 
the  Court  was  justified  in  holding  that,  with  respect  to  the 
wife's  chattels,  they  meant  her  next  of  kin  at  her  death,  and, 
with  respect  to  the  husband's  chattels,  his  executors  or  adminis- 
trators simply.  But  in  Daniel  v.  Dudley  (e),  where  by  a  mar- 
riage settlement  a  sum  of  money,  the  property  of  his  wife,  was 
vested  in  trustees  for  the  separate  use  of  the  wife  during  her 

(2)  See  also  Cotton  v.  Cotton,  2  Beav.  67,  yost,  p.  902;  Nicholson 
V.  Wilson,  14  Sim.  549;  Smith  v.  Palmer,  7  Hare,  225;  Walker  v. 
Lord  Camden,  16  Sim.  329.  So  a  gift  to  "legal  personal  repa-eseu- 
tatives,  share  and  share  alike,"  was  held  to  mean  next  of  kin:  King  v. 
Cleaveland,  26  Beav.  26,  166;  4  De  G.  &  J.  477. 

(a)  6  Sim.  49. 

(&)  See  also,  accord.,  Atherton  v.  Crowther,  19  Beav.  448. 

(c)  4  Sim.  48;  3  M.  &  K.  197. 

{d)  9  Sim.  125. 

{e)  1  Phillim.  1. 
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life,  and  after  her  decease  in  trust  for  the  husband  during  his 
life,  and  after  the  death  of  the  survivor,  upon  certain  trusts  for 
the  children,  and  in  default  of  children,  who,  being  sons,  should 
attain  twenty-one,  or  being  daughters,  should  attain  twenty-one 
or  marry,  in  trust  for  such  person  or  persons  as  the  wife  should, 
notwithstanding  her  coverture  by  deed  or  Will  appoint,  and  in 
default  of  appointment,  in  trust  to  pay  and  transfer  the  same 
to  the  executors  or  administrators  of  the  wife:  Lord  Cottenham 
expressed  a  strong  opinion  (contrary  to  the  decision  of  Sir  L. 
Shadwell  in  the  same  case  (/))  that  under  the  ultimate  limita- 
tion to  the  executors  or  administrators  of  the  -wife  the  fund 
did  not  belong  to  the  next  of  kin  of  the  wife,  in  exclusion  of  the 
husband,  but  passed  to  the  administrator  of  the  wife  a^  part  of 
her  general  personal  estate.  "Legal  or  personal  representa- 
tives," said  his  Lordship,  "  may  mean  next  of  kin,  but  executors^ 
or  administrators  cannot.  Therefore,  none  of  the  cases  in  'whioh 
next  of  kin  have  been  held  to  take  ex  vi  termini,  by  the  descrip- 
tion of  legal  or  personal  representatives,  have  any  application 
to  the  present.  The  limitation  in  this  case  being  to  the  execu- 
toi'TS  or  administrators,  it  seems  to  me  that  it  cannot  signify 
whether  these  words  are  construed  as  words  of  limitation  or 
words  of  purchase;  because,  on  either  supposition,  the  persons 
answering  that  description  take  in  their  rej^resentative  character, 
and  then  the  fund  is  to  be  applied  and  administered  in  the  same 
manner  as  any  other  assets  that  come  to  them  in  that  character. 
That  is  the  doctrine  of  all  the  cases  that  have  been  cited,  except 
that  of  Bulmer  v.  Jay  which  stands  alone."  This  opinion  of 
Lord  Cottenham  was  recognised  b}'  Lord  Langdale  as  a  govern- 
ing authority  in  Allen  v.  Thorp  (g).  In  the  subsequent  case 
of  The  AttoDiey-General  \ .  Malkin'h)  Lord  Cottenham  said, 
that  cases  might  exist,  where  the  next  of  kin  would  bo  cntitk'd 
under  a  gift  to  executors  and  administrators  upon  evidence 
of  lan  intention  derived  from  peculiar  terms  and  provisions  of 
the  instrument  controlling  the  ordinary  and  legal  sense  of  the 
word  used;  but  that  such  evidence  ought  to  be  very  strong  to 
justify  such  a  construction  (i). 

(/)  11  Sim.  163. 

{g)  7  Beav.  72;  ante,  p.  896,  n.  (o).  Soe  also  Morris  v.  Howes,  4 
Hare,  605,  per  Wigi'am,  V.-C,  and  Att.-Oen.  v.  Malkin,  2  Phiilim. 
64;  ante,  p.  896,  n.  {n).  Soo  also  Page  v.  Soper,  11  Haro,  321.  iu 
which  case  Wood,  V.-O.,  thought  himself  justified  in  disregarding 
Bulmer  v.  Jay.     See  also  Sei/mour'n  I'ru.if,  Johns.  472. 

(A)  2  Pliil.    Ch.  0.  64,  68;   ante,  p.  896. 

(i)  In  Orafftey  v.  Humpage,  1  Beav.  52,  Lord  Langdalo  said,  tliat 
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Bequest  by 
A.  to  the 
executors  or 
' '  representa- 
tives "  of  B., 
or  by  ii  testa- 
tor to  his  own 
"  executors," 
&c.,  or 
"  representa- 
tives :  " 


A  question,  somewliat  different  from  that  involved  in  the 
cases  just  mentioned,  arises  on  occasions  Where  a  bequest  is 
made  by  A.  to  the  executors,  or  to  the  "representatives"  of 
B.,  or  where  the  testator  bequeaths  a  fund  to  his  own  executors 

or  administrators,  or  to  his  o^vn  "representatives." In  cases 

of  such  limitations  to  executors  or  administrators,  the  fund  will 
pass  to  them,  not  for  their  own  benefit,  but  for  the  purposes, 
whatever  they  may  be,  for  which  they  hold  the  general  personal 
estate  of  the  testator  (/c).  And  the  same  construction  seems 
prima  facie  to  be  applicable,  if  the  limitation  be  to  the  testator's 
"representative  or  representatives,"  or  "legal  rep-resenta- 
tives"  {I).  But  the  context  of  a  Will  containing  these  words 
may  be  such  as  to  render  it  necessary  or  proper  to  read  them 
as  importing  consanguinity,  or  as  referring  to  a  distribution, 
though  there  is  no  intestacy,  such  as  would  have  taken  place 
had  there  been  an  intestacy  ( m) . 

In  Jennings  v.  Gallimore  hi),  the  sum  of  1,000L  was  settled 
iu  trust  to  be  paid  according  to  the  appointment  of  Ambrose 
Gallimore,  and  in  default  thereof  to  his  legal  representatives, 
according  to  the  course  of  administration:  By  his  Will,  recitin,g 
the  settlement,  and  his  power  of  appointment,  he  appointed  the 
money  to  be  paid  to  his  "legal  representatives  according  to  the 
course  of  administration:  "  And  he  gave  the  residue  of  his 
property,  real  and  personal,  to  his  nephew,  whom  he  appointed 
his  residuary  legatee  arid  one  ^of  his  two  executors :  The  question 
as  to  this  IjOOOi.  w^as  between  the  assignees  of  the  nephew^  a 
bankrupt,  and  the  other  next  of  kin,  a  sister  ,and  nieces:  And 
Lord  Alvanley  held,  that  the  next  of  kin  were  entitled  to  share 
■with  the  assignees  of  the  nephew:  His  Lordship  obser\^ed,  that 
if  it  had  rested  on  the  settlement  itself,  he  should  have  had 
great  doubt  of  being  able  to  get  over  the  wbrds  "  legal  repre- 


though  cases  Lad  occurred  in  which,  to  support  the  plain  intent,  the 
words  "  personal  representatives,"  or  "  executors  and  administrators," 
had  been  construed  to  mean  next  of  kin,  yet  the  words  "  executors, 
administrators,  a7id  assigns"  did  not  appear  to  him  to  admit  of  this 
interpretation.  See  also  Wehh  v.  Sadler,  L.  E.  8  Ch.  419,  post, 
p.   903,    n.    (/). 

(k)  Mackenzie  v.  Mackenzie,  3  Mac.  &  G.  599;  Morris  v.  Howes, 
4  Hare,  599;  Long  v.  Watkinson,  17  Beav.  471;  Trethewy  v.  Helyar,  4 
C.  D.  53.  Cf.  Lord  Advocate  v.  Bogie,  [1S94]  A.  0.  83;  Re  Bosanquet, 
85  L.  J.  Ch.   14. 

(Z)  Smith  V.  Barnehy,  2  Coll.  728,  736;  affirmed  by  Lord  Chancellor, 
July,   1847;     Re   Craivfo7-d's  Trusts,   2   Drewr.    230;    ante,   p.   895. 

(to)  See  Minter  y.  Wraith,  13  Sim.  52. 

(n)  3  Ves.  146. 
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sentatives;  "  but  that  he  could  not  read  the  Will  without 
implying  an  intention  to  consider  it  otherwise:  That  the 
testator  never  would  have  made  such  a  Will,  if  he  had  thought 
that  all  the  words  he  used  came  to  nothing  more  than  executing 
the  power  by  giving  the  fund  to  his  nephew:  If  he  meant  to 
give  to  him,  to  whom  he  had  gfiven  all  the  rest,  why  did  he  not 
say  so?  Again,  in  L(xiig\^.  Blfcckall  (o),  the  testator  bequeathed 
leasehold  property  held  for  a  term'  pf  yjears  to  his  -widow,  during 
her  widowhood,  remainder  to  his  two  living  sons,  and  a  child  en 
ventre,  if  it  proved  a  son,  in  succession,  for  life,  remainder  to 
their  .successive  issue  male;  and  if  all  his  sons  died  without 
leaving  issue  male,  remainder  to  such  persons  as  should  then 
be  the  "legal  representatives"  of  him'  the  testator;  and  he 
appointed  his  wife  executrix:  The  sons  all  died  without  issue: 
And  Lord  Loughborough  held,  that  the  next  of  kin  at  the  time 
of  distribution  were  entitled  to  the  property .  The  words  in  this 
case,  as  Lord  Alvanley  observed  on  another  occasion  {p),  put  it 
out  of  the  power  of  the  Court  to  put  any  other  interpretation 
on  the  Will:  for  the  word  "then"  plainly  proved  that  the 
personal  representatives  at  the  time  of  the  death  were  not  in- 
tended: and  even  if  that  word  had  not  occurred,  there  was  a 
great  deal  to  show  that  suoh  could  not  be  the  intention;  for  the 
wife  ;was  made  executrix,  and  it  would  have  been  a  strange 
circuitous  way  of  gi\^ng  it  to  her. 

It  was  obserA^ed  by  Sir  John  Leach,  M.R.,  in  Prme  v.  whether th© 
Strange  {q),  Ithat  he  did  not  collect  that  Lord  Alvanley,  in  ffg^Xepre- 
Bridgc  v.    Abbott  (r),  adverted  to  the  case  of  a  widow,  and  sentatives," 
would  have  included  her  in  his  sense  of  legal  representatives:  not^mean  exe- 
Nor  did   the  circumstances  of  the  case  of  Palin  v.  Hills  (s)  cutors,  means 

1  •  •  T     TT  7         "  nearest  of 

require  any  decision  Avith  respect  to  this  point.    'In  Horscpoot  v.  hin,"  or  next 

Watson  (t),  a  testatrix  devised  lands  to  James  Horsepool  and  "^J'^yJ^r'^' 
Mary  his  wife  for  their  lives,  and  the  life  of  the  survivor;  and  Statute  of 
after  the  decease  of  the  survivor,  to  trustees,  to  sell  and  apply 
the  proceeds  "  unto  and  amongst  all  and  every  the  issue  child  or 
children  male  or  female  of  the  body  of  the  said  James  Horse- 
pool  by  the  said  Mary  his  Avife,  and  their  representatives 
equally,  share  and  share  alike."  One  of  the  children  of  James 
and  Mary  Horsepool  survived  the  testatrix  and  Marj''  Horse- 
piool,   but    died  in   the  lifetime   of   James  Horsepool,   having 

(o)  3  Vos.  486.  (p)  Holloioay  v.  Holloway,  5  Vcs.  401,  402. 

(*7)  6  Madd.    162,  ante,  p.   894.  (r)  3  Bro.  C.  C.  224. 

(.s)  1  M.  &  K.  470.  (0  3  Ves.  383. 


902  Legacies.  i  i't.  in.  13k.  in. 

married  and  left  children,  and  her  husband,  who  became  her 
adininistrator:  The  question  was,  whether  the  children  were 
entitled  to  her  share,  as  her  "representatives,"  or  whether  their 
father  could  claim,  as  her  administrator:  And  Lord  Lough- 
borough decided  in  favour  of  the  children;  his  Lordship  being 
of  opinion,  that  the  use  of  the  word  "  issue  "  qualified  the  word 
"  representatives,"  and  explained  what  the  testatrix  meant  by 
the  general  Avord;  children  and  their  representatives  being 
issue  (t«).  In  Cotton  v.  Cotton  {x)  there  was  a  bequest  to  A. 
or  his  legal  representatives:  A.  was  dead  at  the  date  of  the 
testator's  Will,  having  bequeathed  his  property  on  particular 
trusts:  Several  points  were  argued:  first,  whether  the  fund  was 
subject  to  the  trusts  of  A.'s  Will;  secondl}^,  whether  his  exe- 
cutors took  beneficially  as  his  "legal  representatives";  and 
tliirdly,  whether  the  fund  was  divisible  among  the  nearest  of 
kin  of  A.  (thus  excluding  the  widow),  lOr  amongst  his  next 
of  kin  according  to  the  Statute  of  Distributions:  Lord  Lang- 
dale,  M.  R.,  held  that  A.'s  next  of  kin  according  to  the  statute 
were  entitled;  being  of  opinion  that  the  words  "legal  repre- 
sentatives "  imeant  thos-e  persons  who  would  be  entitled  bene- 
ficially undier  the  statute;  for  that  when  it  is  said  that  the 
ex'pression  "  legal  representatives  "  means  next  of  kin,  it  is 
not  that  such  is  the  force  of  the  words  themselves,  but  because 
the  words  are  held  to  indicate  the  persons,  who,  upon  the  con- 
struction of  the  Will,  are  beneficially  entitled  in  the  place  of 
the  person  to  whom  the  gift  was  first  'made,  and  who,  in  that 
sense,  legally  represent  such  person.  So  in  BootU\.  Vica?'s(y), 
a  testator  directed  that  the  residue  of  his  personal  estate,  after 
the  death  of  his  widow,  the  tenant  for  life,  should  be  paid  by 
his  trustees  or  the  survivor  of  them,  his  executors  or  adminis- 
trators, to  A.  and  B.,  equally  to  be  divided  between  them, 
share  and  share  alike,  if  then  living;  but  if  dead,  to  go  and 
be  divided  to  and  amongst  the  next  legal  representatives  of 
A.  and  B.,  share  and  share  alike:  A.  and  B.  died  in  the  life- 
time of  the  testator's  widow;  And  it  was  held  by  Knight-Bruce, 
V.-C,  that  the  next  of  kin  to  A.  and  B.  according  to  th-e 
Statute  of  Distributions,  living  at  the  death  of  the  testator's 
widow,  were  entitled  to  the  fund;  and  further,  that  they  were 
to  take  per  stirpes,  and  not  per  capita  (z'^ . 

(u)  See  also  Styth  v.  Monro,  6  Sim.  49. 

(x)  2  Beav.  67.  (y)  1  GoW.  6. 

(a)  See  also  Martin  v.  Glover,  1  Coll.  269;  Dilner  v.  Leech,  10  Beav. 
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Cases  of  some  difficulty  connecfced  with  tliis  subject  occur  as  Bequests  to 
to  the  construction  of  Wills,  in  which  the  ^vords  "  executors  or  admfnistra- *^^ 
administrators  "  or  "  representatives  "  clearly  mean  substitutes  ^f^**'"  °^  ^ 

,.         -r.Tp-  p,  representa- 

in  the  event  of  a  legatee  dying-  m  the  lifetime  of  the  testator;   tives"  as 

and  the  question  is,  who  are  the  substitutes  intended?      The  IJJ^a  Wtee 

first  inquiry  which  suggests  itself  on  this  head  is,  whether,  if  dying  before 

the  legatee  dies  before  the  testator,  and  the  bequest  consequently 

passes,  under  the  Will,  to  the  executors  and  administrators  of 

the  legatee,  they  shall  hold  the  property  bequeathed  for  their 

own  personal  benefit,  or  as  trustees.     On  the  latter  supposition 

a  second  inquiry  becomes  necessary:  viz.,  for  whose  benefit  they 

shall  be  considered  to  hold  it. 

In  the  case  of  Ripley  v.  Walenoorth  (a  ,  Lord  Eldon  ob-  whether  in 

served,  that  he  doubted  whether  an  executor  or  administrator  in^any^case!'' 

ever  takes  anything  as  such,  which  he  will  not  be  bound  to  an  executor 

„     ,  .  .       ,    .      or  iulininis- 

apply  as  personal  estate  of  the  testator  or  intestate:  And  in  tratorcan 
Miln&r  v.  Haretvood{b),  his  Lordship,  recurring  to  his  de-  |)g!^gficiaU^°^' 
cision  in  Ripleij  v.  Watefworth,  said,  "  I  have  determined, 
and  I  see  no  reason  tO|  dissent  from  it,  that  where  the  executor 
is  the  special  occupant  of  an  estate  pur  aider  vie,  taken  as 
executor,  he  must  hold  that  as  all  other  property  taken  by  an 
executor,  and  therefore  distributable  in  this  Court."" 

The  case  of  Evans  v.  Charles  (c\  which  was  an  express 
decision,  that  where  executors  or  administrators  are  entitled 
under  a  bequest  to  "the  personal  representatives"  of  a  third 
person,  they  take  the  property  as  personam  designatce,  benefi- 
cially, and  not  as  part  of  the  estate  of  the  deceased,  must  be 
regarded  as  no  longer  law.  Lord  Abinger,  C.  B.,  said  that 
this  case  was  clearly  not  law  (d  .  And  it  appears  to  have  been 
regarded  as  overruled  by  Sir  John  Leach  and  Lord  Brougham 
in  the  case  of  Palin  v.  Hills  {e,  and  by  Romilly,  M.  R.,  in 
Looig  V.  W atkinson  {f) . 

362;  Fielden  v.  Ashworth,  L.  E.  20  Eq.  410;  He  GrylVs  Trusts,  L.  R.  6 
Eq.  589;  Re  Richards,  [1910]  2  Oh.  74. 

(a)  7  Ves.  438. 

(6)  18  Vcs.  273. 

(c)  1  Anstr.  128. 

{d)  Marshall  v.  Collett,  1  Youngo  &  Coll.  239. 

(e)  1  M.  &  K.  470.  See  also  Daniel  v.  Dudley,  ante,  p.  898;  Att.- 
Gen.  V.  Malkin,  2  Phil.  Oh.  0.  64,  ante,  p.  896,  n.  (p);  Morris  v. 
Howes,  4    Ilaro.  599,  ante.  p.   896. 

(/)  17  Bo;iv.  473.  See  also  Re  Henderson,  2S  Beav.  656;  Webh  v, 
Sadler,  L.  E..  8  Oh.  419,  whoro  James,  L.  J.,  says:  "For  some  tinio 
there  was  an  opinion  entertained  by  the  Courts  that  the  words 
'  executors  and  administrators '  following  a  gift  for  life  wei"e  to  bo 
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for  whose 
benefit  the 
trust  shall 
enure  when 
an  executor 
or  adminis- 
trator takes  a 
bequest  made 
to  him  as  a 
purchaser, 
and  not 
beneficially. 

1.  "Ser- 
vants :  " 
what  sort  of 
servants 
entitled : 


It  must,  however,  bo  observed,  that  unquestionably  it  is  com- 
petent to  a  testator,  if  he  thinks  fit,  to  limit  any  interest  to  such 
persons  as  shall,  at  a  particular  time  named  by  him,  sustain  a 
particular  character,  and  therefore  that  the  expressions  of  the 
Will  may  bo  such,  as  clearly  to  icntitlo  the  executors  or  ad- 
ministrators to  a  beneficial  interest,  even  although  the  limita- 
tion to  them  should  be  preceded  by  a  life  estate  in  their  testator 
or  intestate  (^). 

However,  in  Marshall  v.  Collett  (h),  where  the  trust  was  for 
the  executors  or  administrators  to  and  for  their  own  use  and 
benefit,  and  in  Stocks  v.  Dodsley  (^),  where  the  trust  was  for 
the  executors  and  administrators  absolutely,  it  was  held  tliat  the 
executor  did  not  take  a  beneficial  interest.  And  in  Hames  v. 
Hames  (k),  it  was  held  by  Lord  Langdale,  M.  E,.,  upon  the 
construction  of  a  marriage  settlement,  that  under  a  limitation 
to  the  executors,  administrators,  or  assigns  of  the  settlor,  to 
and  for  his  and  their  own  use  and  benefit,  his  executors  w^ore 
not  entitled  beneficially  (l). 

In  such  cases  the  general  rule  appears  to  be,  that  the  fund 
is  to  bo  applied  and  administered  in  the  same  manner  as  any 
other  assets  that  come  to  them  in  their  official  character  (m). 

(C.)  Who  are  entitled  under  the  description  of — 1 .  ''Servants  " 
— 2.  "  hihabitants '* — 3.  ''Government.'' 

1.  "Servants."  Where  the  testator,  after  giving  legacies  to 
two  of  his  servants,  if  in  his  service  at  his  death,  bequeathed  to 
his  "  other  servants  "  who  should  be  living  with  him  at  that 
time  50/.  a-piece,  and  lOL  each  for  mourning;  and  by  a  codicil 
revoked  the  two  latter  legacies,  and  gave  to  all  his  other  ser- 
vants, in  lieu  thereof,  5001.  each,  and  20Z.  each  for  mourning; 


considered  next  of  kin,  or  that  the  executors  were  to  take  beneficially 
as  '  fersoncE  designafce.'  This  was  acted  on  in  Palin  v.  Hills,  1  M.  & 
K.  470,  before  Lord  Brougham  when  he  reversed  a  decision  of  the 
Master  of  the  Rolls;  but  for  many  years  there  has  been  no  question 
that '  executors  and  administrators  '  mean  executors  and  administrators 
and  nothing  else." 

ig)  Holloway  v.  Holloway,  5  Yes.  401;  Sanders  v.  Franks,  2  Madd. 
147;  Wallis  v.  Taylor,  8  Sim.  241. 

(h)  1  Younge  &  GoU.  232. 

(0  1  Keen,  325. 

(k)  2  Keen,  646. 

(l)  See  also  Wood  v.  Cox,  2  M.  &  Or.  684;  Stuhbs  v.  Sargon,  3 
Mylne  &  Or.  507;  Meryon  v.  Collett,  8  Beav.  386. 

{m)  Ante,   p.    900. 
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Sir  W.  Grant  held,  that  a  coachman,  who  was  provided  for  the 
testator  by  a  job-master,  together  with  a  carriage  and  horses, 
in  the  usual  course  of  business,  was  not  a  servant  within  the 
intent  and  meaning  of  the  Will(w).  In  another  case  (o)  the 
testator  bequeathed  a  ye-ar's  wages  to  "  such  of  his  servants 
as  should  be  living  with  him  at  his  death";  And  the  Court 
declared  that  stewards  of  Courts,  and  such  other  servants  as 
were  not  obliged  to  pass  their  whole  time  in  their  master's 
sei-vice,  were  not  servants  within  the  meaning  of  the  bequest(p}. 
So  in  Booth  v.  Dean  (g),  a  testator  bequeathed  to  each  of  his 
servants  one  year's  wages,  over  and  above  what  might  be  due 
to  them  at  the  time  of  his  decease:  Upon  this  bequest  a  question 
was  raised,  whether  a  person  who  had  worked  in  the  testator's 
garden,  under  his  gardener,  for  several  years,  at  weekly  wages, 
and  a  boy  who  had  served  the  testator  for  some  time  as  a  cow- 
boy, at  weekly  wages,  and  neither  of  whom  resided  with  or 
formed  part  of  the  testator's  family,  were  to  be  considered  as 
entitled  under  the  Will  to  the  year's  wages:  And  Sir  J.  Leach, 
M.  E,.,  was  of  opinion  that  these  persons  were  not  servants  in 
the  sense  in  which  the  testator  had  used  the  expression:  That 
in  speaking  of  a  year's  wages,  the  testator  plainly  used  that 
expression  with  reference  to  family  servants  usually  hired  by 
the  year  (r).  In  Howard  v.  Wilson  {s)  (which  was  a  suit  of 
subtraction  of  legacy,  before  Sir  John  Nicholl),  a  coachman, 
a  married  man,  originally  hired  by  and  who  had  lived  five  j'ears 

(n)  Chilcot  V.  Bromley,  12  Vcs.  144. 

(o)  Toivnshend  v.    Windham,  2  Vern.   546. 

Ip)  The  Court  remarked  at  the  same  time,  that  it  would  not  nar- 
row the  bequest  to  such  servants  only  who  lived  at  the  testator's 
house,  or  had  diet  from  him. 

(q)  1  M.  &  K.  560;  followed  in  Be  Forrest,  [1916]  2  Ch.  386; 
cf.  He  Sheffield,  [1911]  2  Ch.  267. 

(r)  Accordingly,  it  was  held  by  Turner,  V.-C,  that  a  gardener 
employed  at  weekly  wage.s  was  not  included  in  a  bequest  of  a  year's 
wages  to  each  of  the  servants  of  the  testator  living  with  him  at  his 
decease;  for  that  a  legacy  of  a  year's  wages  Cajiuot  properly  bo 
construed  to  mean  the  aggregate  of  the  weekly  wages  of  a  servant 
for  fifty-two  weeks:  BlacJcweU  v.  Petinant,  9  Hare,  511;  Jie  Bavens- 
worth,  [1905]  2  Ch.  1;  Be  Sheffield,  sup.  But  outdoor  sei'vants 
continuously  employed  at  weekly  wages  are  entitled  under  a  b?quest 
to  "servants  in  my  service  at  the  time  of  my  decease":  Thrupp  v. 
Collett,  26  Beav.  147.  And  one  who  acted  as  the  land  agent  and 
house  steward  of  the  testator,  but  residotl  out  of  the  house,  was  held 
entitled  under  a  bequest  to  "  all  my  servants  and  day  labourers  who  shall 
be  in  my  service  at  the  time  of  my  death,  one  yeaa*'s  full  wages  ":  Arm- 
strong V.  Clavering,  27  Beav.  226.  But  "servants"  does  not  include 
farm  servants:  Be  Forrest,  [1916]  2  Oh.  386. 

(s)  4  Hagg.   107. 
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whether  a 
continuance 
in  the  service 
is  necessary 
to  entitle. 


2.  "Inhabi- 
tants:" 


with  the  testatrix,  residing-  ov^r  her  stables  in  towTi,  occasionally 
accompanying  her  into  the  country,  where  he  lived  in  the  house, 
though,  like  all  her  servants,  on  board  wages;  waiting  some- 
times at  table,  and  remaining  with  her,  though  she  changed  her 
job-man,  was  held  (although  the  several  job-masters  paid  him 
his  wages  and  board  wages,  except  three  shillings  per  weok  extra 
in  the  country,  and  found  him  his  liveries)  entitled  under  a 
bequest  "  to  each  of  my  s(>rvants  living  with  me  at  the  time 
of  my  death,  10?."  But  in  Ogle  v.  Morgan  {t),  Lord  Truro 
held  that  a  head  gardener,  who  lived  in  one  of  the  testator's 
cottages  and  was  not  dieted  by  him,  was  not  entitled  under  a 
bequest  of  a  year's  wages  to  "  each  person  as  a  servant  in  my 
domestic  establishment  at  the  time  of  my  decease."  A  com- 
panion housekeeper  and  a  certified  male  nurse  have  been  held 
to  be  domestic  servants,  the  term  "  domestic  "  being  equivalent 
to  "  household  "  {u).  Persons  employed  by  the  committee  of  a 
lunatic  testator  are  not  persons  in  the  testator's  service  (t*). 

G  enerally  speaking,  a  servant  must  continue  in  the  service  of 
the  testator  till  the  time  of  his  death,  to  come  within  the 
description  of  "sers^ants."  But  in  Herbert  v.  Reid  (w),  where 
a  servant  quitted  the  testator's  house  a  few  days  before  the 
death  of  the  testator,  she  was  allowed  to  show,  by  proof  of  his 
declarations,  that  she  was  still  considered  by  him  to  be  in  his 
service.  And  where  a  testator,  by  a  codicil,  bequeathed 
pecuniary  legacies  to  certain  persons  by  name,  who  were  de- 
scribed as  having  lived  many  years  in  his  family,  and  then 
added  "  to  the  other  servants  5001.  each,"  it  was  held,  that  a 
person  who  was  in  the  testator's  service  at  the  date  of  the 
codicil,  but  who  quitted  it  before  his  decease,  was  entitled  to  a 
legacy  of  oOOl.  (x).  A  suspension  of  service  with  the  consent 
of  the  master  does  not  disentitle  the  servant  (i/) . 

2.  "Inhabitants."  Where  a  testator  gave  a  legacy  "to  the 
poor  inhabitants  of  St.  Leonard's,  Shoreditch,  for  ever,"  Sir 
Thomas    Clarke,    M.  R.,    gave   his   opinion   in  favour  of  the 


{t)  1  Da  G.  M.  &  G.  359. 

(u)  Be  Lawson,  [1914]  1  Oh.  68. 

(v)  Me  King,  [19171  2  Ch.    420. 

(w)  16  Ves.  481. 

(x)  Parker  v.  Marchant,  1  Y  &  Coll.  Oh.  0.  290.  But  where  an 
annuity  was  given  to  a  servant,  provided  she  should  be  in  the  tes- 
tator's service  at  the  time  of  his  decease,  and  two  days  before  his 
death,  she  was  wrongfully  dismissed,  it  was  held  that  she  was  not 
ent'tled:   Dwiiw  v.  Edwards,  1  H.  &  0.  547. 

(t/)   Be  Laivson,  [1914]  1  Oh.  68;  Be  Cole.  88  L.  J.  Ch.  82. 
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cliarity,  and  said  the  Court  had  done  so  in  many  cases  Avhere 
the  expressions  were  much  more  general  and  uncertain.  But 
as  it  could  not  be  intended  that  the  poor  inhabitants  -which  were 
relieved  by  the  parish  should  have  benefit  by  this  legacj^  (which 
in  effect  would  be  giving  to  the  rich  and  not  to  the  poor),  ;hi£ 
Honour  declared  that  the  distribution  of  the  legacy  was  to  be 
confined  to  the  poor  inhabitants  of  the  jDarish,  not  receiving 
alms  of  the  said  parish;  and  ordered  a  scheme  to  be  laid  before 
the  Master  for  such  distribution  {y{if).  In  another  case  {z),  a 
testatrix  bequeathed  all  which  might  remain  of  her  money, 
after  her  debts  and  legacies  were  paid,  "  to  the  Inhabitants  of 
Tawlcaven  Row,  in  the  parish  of  Lothney:"  The  Master  found 
tliat  Tawleaven  Row'  consisted  of  seven  houses,  which  were 
entirely  occupied  by  poor  fishermen  and  labourers  and  their 
families,  and  that  the  inhabitants  at  the  time  of  the  death  of  the 
testatrix  were  the  persons  in  his  report  enumerated,  being  thirty 
in  number,  of  whom  throe  woxe  since  dead,  leaving  no  personal 
representatives:  and  Lord  Langdale,  M.  R.,  held  that  the 
persons  so  found  by  the  Master  to  be  the  inhabitants  were 
entitled  to  the  residue  of  the  testatrix's  general  personal  estate, 
after  paj^ment  of  her  debts  and  legacies. 

3.  "  Government."  A  legacy  to  government  for  the  benefit  of  3.  "G^vcm- 
tho  public  is  to  be  disposed  01  under  the  king's  appointment  h\  ^'^^^'■ 
sign  manual:  The  Crown  is  to  direct  its  application  to  a  proper 
use:  Accordingly,  in  N'eiuland  v.  Attorney-General  {a),  Abra- 
ham Newland  bequeathed  stock  "  to  his  Alajesty's  Government 
in  exoneration  of  the  national  debt;"  and  Lord  Eldon  directed 
the  fund  to  be  transferred  to  such  person  as  the  king  should 
appoint  under  sign  manual. 

(D.)  Mistakes  in  the  Names  or  DescripUons  of  Legatees. 

The  general  rule  upon  this  subject  is,  that  where  the  name  ov 
description  of  a  legatee  is  erroneous,  and  there  is  no  reasonabL- 
doubt  as  to  the  person  who  was  intended  to  be  named  or  de- 
scribed, the  mistake  shall  not  disappoint  the  bequest.  The  eiToi 
may  bo  rectified,  and  the  true  intention  of  the  testator  asccr- 

(yy)  Aft. -Gen.  v.  Clarke,  Ambl.  422. 
(2)  Rogers  v.    Thomas,   2   Ivceu,   8. 
(a)  3  Meriv.  684. 

W.E. — VOL.  II.     ,  7 
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Mistake 
rectified  by 
the  context. 

Cases  where 
the  descrip- 
tion pre- 
vailed. 


Cases  where 
the  name 
prevailed. 


tained  in  two  ways:  1.  By  the  context  of  the  Will;  2.  To  a 
certain  extent,  by  parol  evidence. 

1.  The  mistake  may  be  rectified  by  the  context.     Thus,  an 
error  in  the  name,  and  even  of  the  name  and  sex  (6),  of  the 
legatee  may  be  obviated  by  the  accuracy  of  his  descripti(m{c)  : 
us  where  a  legacy  is  given  to  "  my  namesake  Thomas,  the  second 
son  of  my  brother,"  and  the  testator's  brother  has  no  son  named 
Thomas,  but  his  second  son  is  named  William,  there  is  sufficient 
certainty  in  the  description  to  entitle  the  second  son  (d) .    So  an 
error  in  the  description  may  be  obviated  by  the  certainty  of  the 
name;  as  where  a  legacy  was  given  to  *'  Charles  Millar  Standen 
and  Caroline  Eliz.  Standen,  legitimate  son   and   daughter  of 
Charles  Standen,  now  residing  with  a  com^pany  of  players,"  and 
it  appeared  that  they  were  illegitimate  children,  their  claim  was 
nevertheless  supported  (e).      So  where  there  was  a  bequest  to 
John  Newbolt,  second  son  of  William  Strangivaijs  Newbolt, 
vicar  of  Somerton;    and  the  vicar  of  Somerton  was  William 
Robert  Newbolt,  and  his  second  son  was  Henry  Robert,  and  his 
third  son  was  John  Pryce;  it  was  held,  that  John  Pryce  New- 
bolt  was  entitled  to  the  legacy;  for  that  the  maxim  applied, 
"'Veritas  7iominis  tollit  errorem  deseriptionis "  (/).     So  where 
the  testator,  being  resident  in  India,  bequeathed  his  residuary- 
property  to  his  "nearest  relations  in  my  native  country  Ire- 
land," sisters  living  elsewhere  were  held  entitled  (^). 

(&)  Byally.  Hannam,  10  Beav.  536;  Re  Sichet,  11  Hare,  299;  S.  C, 
sub  nom.  Ee  Richit's  Trust,  22  L.  J.  Oh.  1044. 

(c)  Camoys  v.  Blundell,  1  H.  L.  C.  778;  Blundell  v.  Qladstone,  1 
Phil.  C.  C.  279,  288;  Feltham's  Trust,  1  Kay  &  J.  528;  Adams  v. 
Jones,  9  Hare,  485;  Hodgson  v.  Clarke,  1  De  G-.  F.  &  J.  394;  Re 
Nunn's  Trusts,  L.  R.  19 'Eq.  331;  Charter  v.  Charter,  L.  E.  7  H.  L. 
364.  Por  cases  of  a  misnomer  of  corporations,  see  Att.-Gen.  v.  Sib- 
thorpe,  2  R.  '&  My.  107;  Queen's  College  v.  Sutton,  12  Sim.  521. 

(d)  Stockdale  v.  BusJihy,  19  Ves.  381.  See  also  Bristow  v.  Bristow, 
o  Beav.  289;  Douglas  v.  Fellows,  Kay,  114. 

(e)  Standen  v.  Standen,  2  Ves.  589;  Re  Blackman,  16  Beav.  377; 
Mostyn  v.  Mostyn,  17  Beav.  323;  3  De  G.  M.  &  G.  140;  5  H.  L.  C. 
115;  Bernasconi  v.  Atkinson,  10  Hare,  345;  Garner  v.  Garner,  29 
Beav.  114;  Gillett  v.  Gane-,  L.  E.  10  Eq.  29;  Farrer  v.  St.  Catherine's 
Coll.,  L.  E.  16  Eq.  19;  Garland  v.  Beverley,  9  0.  D.  213;  Anderson  v. 
Berkley,  [1902]  1  Oh.  936. 

(/)  Newbolt  V.  Price,  14  Sim.  354.  The  rule  "  Falsa  demonstratio 
non  nocet "  means  that  if  there  be  an  adequate  and  convenient  de- 
:>cription  with  convenient  certainty  of  what  was  meant  to  pass,  or  who 
was  meant  to  be  legatee,  a  subsequent  erroneous  addition  will  not 
vitiate  it:  Webber  v.  Stanley,  16  C.  B.  N.  S.  755.  Of.  Jarman  on 
Wills,  5th  edit.  p.  742,  quoted  with  approval  by  Lindley,  M.  E.,  in 
Oowany.  Truefitt.  [1899]  2  Oh.  309,  311. 

{g)  Smith  v.  Campbell.  19  Ves.  400. 
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Again,  a  mistaken  omission  of  the  name  of  the  legatee  may 
be  supplied  by  the  context:  as  when  the  testator  gives  his 
residuary  estate  to  be  divided  among  his  seven  children,  and 
in  enumerating  them  mentions  six  names  only:  or  where  he 
makes  a  bequest  to  his  six  grandchildren  by  their  Christian 
names,  and  mentions  one  twice  over,  omitting  another 
altogether  {h) . 

2.  The  mistake  may,  to  a  certain  extent,  be  rectified  by  parol  Mistake 
evidence.     It  is  obvious  that  the  nature  of  this  Treatise  will  not  ^f^^'I'^i^^ 
allow  of  a  full  consideration  of  this  wide  and  difficult  subject:  deuce. 
It   may    be   sufficient  in   tliis   place   to  mention  the  general 
principles  established  with  respect  to  it. 

There  is  no  rigid  rule  which  forbids  inquiry  as  to  who  is  the 
person  to  take  the  benefit  eVen  where  a  legatee  is  accurately, 
named  in  the  Will  {i) ;  and  it  may,  perhaps,  be  safely  stated 
as  a  general  proposition,  that  a  Court  may  inquire  into  every 
material  fact  relating  to  the  person  who  claims  to  be  interested 
under  the  Will,  and  to  the  circumstances  of  the  testator,  and 
of  his  family  and  affairs,  for  the  purpose  of  enabling  the  Court 
to  identify  the  person  intended  by  the  testator  {j). 

In  all  cases  in  which  a  difficulty  arises  in  applying  the  words 
of  a  jWill  to  the  person  of  the  devisee,  the  difficulty  or  ambiguity 
which  is  introduced  by  the  admission  of  extrinsic  evidence  may 
bo  rebutted  and  removed  by  the  production  of  further  evidence 
upon  the  same  subject,  calculated  to  explain  who  w^as  the  person 
really  intended  to  take  under  the  Will;  according  to  the  maxim, 
"  Ambiguitas  verhorum  latens,  vcrificatione  suppletiir." 

There  is,  however,  but  one  class  oif  cases  in  which  evidence 
of  the  testator's  aec/arai/oi/zs  can  properly  be  admitted;  and' that 
is,  of  cases  of  equivocation,  viz.,  where  an  ambiguity  arises, 
from  the  admission  of  extrinsic  evidence,  as  to  which  of  two  or  . 

{h)  Oarth  v.  Meyrick,  1  Bro.  C.  0.  30;  Eddels  v.  Johnson,  1 
Gilf.   22.      Sec  pout,  p.  913. 

(0  National  Soc.  v.  Scottish  National  Sac,  [1915]  A.  C.  207. 

(;■)  This  subject  is  discussed  with  much  learning  and  ability  by  Vice- 
Chancellor  Wigram,  in  his  treatise  on  "  The  application  of  Extrinsic 
Evidence  to  Interpretation  of  Wills."  See  also  Fcltham's  Trust,  1 
Kay  &  J.  528;  Bernasconi  v.  Atkinson,  10  Hare,  345;  Drake  v.  Drake, 
8  II.  L.  C.  172;  Charter  v.  Charter,  L.  R.  7  H.  L.  364;  Re  Wolverton 
Estates,  7  0.  D.  197;  In  the  goods  of  Blake,  (i  P.  D.  217;  Re  Taylor, 
34  0.  D.  255;  Re  Ray.  [1916 J  1  Oh.  461.  See  also  Me  Grain (jer, 
£1900]  2  Oh.  756;  [1902]  A.  0.  1,  -whoro  the  adrai-ssibility  of  extrinsic 
evidence  in  aid  of  the  inlorprctation  of  Wills  was  discussed. 

7  (2) 
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moro  things,  or  which  of  two  or  more  persons,  each  amwering 
the  description  in  the  Will,  tlic  testator  meant  to  designate  (/{;). 
Accordingly,  where  a  complete  blank  is  left  for  the  devisee's 
name  in  a  Will,  no  parol  evidence,  however  strong,  will  bo 
allowed  to  fill  it  up  as  intended  by  the  testator  {l) .  Where, 
however,  a  blank  was  left  for  the  Christian  name  only,  parol 
evidence  was  admitted  to  prove  the  individual  intended  (m). 
So  in  a  case  of  a  devise  "to  Mrs.  C,"  Lord  Loughborough 
referred  it  to  the  Master  to  receive  evidence,  to  show  the  person 
intended  {n) .     The  two  last  cases,  perhaps,  are  only  reconcile- 

(k)  Miller  v.  Travers,  8  Bing.  244;  Doe  v.  Hiscocks,  5  M..  &  W. 
363;  Doe  v.  Westlake,  4  B.  &  Aid.  57;  Stringer  v.  Gardiner,  27  Beav. 
35;  Fleming  v.  Fleming,  1  H.  &  0.  242;  Me  Ingles  Trusts,  L.  R. 
11  Eq.  578;  Farrer  v.  St.  Cathei-ines  Coll.,  Cambridge,  L.  E.  16 
Eq.  19.  Evidence  of  tlie  declarations  of  a  testator  as  to  whom  he  in- 
tended to  benefit,  or  supposed  that  he  had  benefited,  can  only  be 
received  where  the  description  of  the  legatee  or  of  the  thing  bequeathed 
is  equally  applicable  in  all  its  parts  to  two  persons  or  to  two  things. 
But  evidence  of  the  circumstances,  the  habits,  and  the  state  of 
his  family  at  the  time  he  made  the  Will  is  admissible,  so  a^  to  puta 
the  Court  in  the  position  of  the  testator,  in  order  to  ascertain  tbe 
bearing  and  the  application  of  the  language  which  be  uses,  and  whether 
there  exists  any  person  or  thing  to  which  the  whole  description  givert 
in  the  Will  can  be  with  sufficient  certainty  applied:  Charter  v.  Charter, 
L.  R.  7  H.  L.  364.  Where  a  legatee  is  once  correctly  described  in 
a  Will  and  the  same  name  is  mentioned  again  without  any  description, 
evidence  is  not  admissible  to  show' that  a  different  person  was  intended: 
Webber  v.  Corbett,  Jj.  R.  16  Eq.  515. 

(0  Baylis  v.  Att.-Qen.,  2  Atk.  239;  Bunt  v.  Hort,  3  Bro.  C.  0. 
311;  Miller  v.  Travers,  8  Bing.  254;  Clayton  v.  Lord  Nugent,  13  M.  & 
W.  200.  But  where  such  complete  blank  appears  in  the  probate  copy 
of  a  Will  the  Court  is  entitled  to  look  at  the  original  Will  for  tbe 
purpose  of  construing  it:  per  Lord  Esher,  M.  R.,  and  Baggallay,  L.  J., 
in  Be  Harrison,  30  0.  D.  390,  ante,  p.  455. 

(m)  Price  v.  Page,  4  Ves.  680.  See  also  Phillips  v.  Barker,  1  Sm. 
&  Gr.  583;  Sullivan  v.  Sullivan,  Ir.  Rep.  4  Eq.  457;  In  the  goods  of 
Hubbuck,  [1905]  P.   129. 

(n)  Abbot  v.  Massie,  3  Ves.  148.    And  where  the  testator  appointed 

"  Percival  ,  of  Brighton,  the  father,"  his  executor,  evidence  wa& 

admitted  of  the  circumstances  under  which  the  deceased  made  liis  Will 
and  of  the  persons  about  him  in  order  to  satisfy  the  Court  who  was 
meant  hy  the  imperfect  description  of  the  executor:  In  the  goods  of  De 
Bosaz,  2  P.  D.  66.  Evidence  in  this  case  was  tendei-ed  of  the  di'aft 
of  the  Will  in  the  testator's  own  handwriting  in  which  the  blank  was 
filled  in,  and  the  name  of  Percival  Boxall  written  in  full.  Sir  J.  Han- 
nen  decided  the  case  ii-respective  of  the  testator's  expressed  intention,, 
and  did  not  consider  it  necessary  to  expi'ess  a  positive  opinion  on  the 
admissibility  of  the  evidence.  In  the  course  of  his  judgment,  how- 
ever, he  said:  "I  have  dealt  with  the  case  thus  far  on  the  supposition 
that  evidence  of  the  testator's  declarations  of  intention  are  not  admis- 
sible. In  the  case  of  Charter  v.  Charter  (ubi  supra),  Lord  Cairns 
says:  'The  onlj'  case  in  wliich  evidence  of  this  kind  can  be  received, 
is  where  the  description  of  the  legatee  or  of  the  thing  bequeathed  is 
equally  applicable  in  all  its  parts  to  two  persons  or  two  things.'  " 
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able  with  the  principles  of  law  applicable  to  this  subject,  on 
the  supposition  that  the  evidence  went  to  establish  in  the  one 
case,  that  the  claimant  of  the  legacy  was  a  person  whom  the 
testator  was  in  the  habit  of  calling  "Mrs.  C.;" — and  in  the 
other,  that  the  claimant  was  a  person  whom  the  testator  was  in 
the  habit  of  calling  by  the  surname  only  (o).  Where  a  testator 
has  habitually  called  certain  persons  or  things  by  peculiar 
names,  and  those  names  occur  in  his  Will,  evidence  of  such 
habit  seems  receivable  to  explain  the  meaning  of  the  Will,  in 
like  manner  as  if  his  Will  had  been  written  in  cypher,  or  in  a 
foreign  language  (p) . 

With   respect    to  legacies   given   to    persons   in   particular  Legacy  to 
characters,  in  some  cases  such  legacies  will  fall  within  the  rule  particular 
above  stated,  that  where  there  is  no  doubt  as  to  the  person  character, 
intended,  the  mis-description  of  character  shall  not  frustrate  the 
bequest.     Thus  a  woman  may  take  a  legacy  by  the  name  of  the 
wife  of  such  a  one,  although  she  be  not  a  lawful  wife,  if  she  be 
reputed  or  known  by  that  name  {q).     But  it  is  otherwise  where, 
a  bequest  is  made  to  a  person  in  a  certain  character,  Avhich  may 
reasonably  be  presumed  jto  be  the  imotive  of  the  testator's  bounty, 

Sir  J.  Hannen's  own  reasoning  seems  to  show  that  the  rule  in 
Charter  v.  Charter  requires  no  quahfication,  but  of  course  the  nearer 
the  imperfect  description  approaches  a  sufficient  definition  of  the 
testator's  intention,  the  stronger  the  inclination  to  break  the  rule  and 
to  admit  evidence  of  the  testator's  declaration  to  complete  the  imperfect 
description.  It  will  be  found  that  in  most  of  the  cases  in  which  evi- 
dence of  declarations  of  the  testator  was  admitted,  the  description  in 
the  Will  was  really  applicable  to  each  of  several  subjects  when  tho 
words  not  applicable  to  any  person  at  all  are  omitted  from  considera- 
tion. SeoCareZess  V.  Careless,  1  Mer.  384;  Still  v.  Hoste,  OMadd.  192. 
The  case  of  Price  v.  Page,  uhi  supra,  would  seem  to  bo  explicable  as  a 
case  of  "  equivocation  "  without  reference  to  the  ground  mentioned 
in  the  text.  The  case  of  Abbot  v.  Massie,  ubi  supra,  would  seem  ex- 
plicable (if  at  all)  only  on  the  ground  that  the  evidence  intended' 
to  be  taken  had  no  reference  to  the  declarations  of  intention  by  the 
testator.  In  lie  Ofner,  [1909]  1  Oh.  60,  the  testator's  instructions  for 
his  Will  were  admitted  as  evidence  to  show  who  the  legatee  was  whom 
tlae  testator  had  wrongfully  described  by  the  name  of  "  Robert."  This 
was  followed  in  Re  IlaUton,  [1912]  1  Ch.  435. 

(o)  See  the  observations  of  Rolfo,  B.,  in  Clayton  v.  Lord  Nugent,  13 
M.  &   W.  207.     See  also  Lee  v.  Pain,  4  Hare,  251. 

{p)  Doe  V.  Hiscocks,  5  M.  &  W.  3G3,  368.  As  to  special  names 
used  by  a  testator  to  describe  things,  and  evidence  of  his  practice  in  his 
lifetime,  see  pos^.  Oh.  ii.  §  iv. 

{q)  Giles  V.  Oiles,  1  Keen,  685;  Doe  v.  Rouse,  5  0.  B.  422;  Re  Petts, 
27  Beav.  576;  Re  Wagstaff,  [1908]  1  Oh.  162.  But  not,  it  should 
seem,  if  there  is  no  evidence  that  she  was  known  to  the  testator  in 
such  a  way  as  to  lead  to  the  inference  that  .-^lie  was  intended  by  the 
description  of  wife:  Davenport's  Trust.  1  Sm.  &  G.  12'^. 
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and  that  character  is  subsequently  ascertained  to  have  been 
falsely  assumed  by  the  legatee,  by  a  fraud  practised  on  the 
testator  (r).  Thus,  if  a  woman  bequeaths  a  legacy  to  her  sup- 
posed husband,  who  is  in  fact  the  husband  of  another  woman, 
he  shall  take  nothing  by  the  bequest  (s) . 

In  Rishton  v.  Cobb  (t)  a  testator  gave  a  fund  to  trustees,  on 
trust  to  empower  Lady  C,  "  ividow  of  Sir  N .  C,"  to  receive  the 
dividends  so  long  as  she  should  continue  single  and  unmarried: 
At  the  date  of  the  Will,  and  at  the  testator's  death,  Lady  C. 
was  married  to  one  R.;  but  he  had  deserted  her;  and  she 
always  called  herself  Lady  C,  and  represented  herself  to  be  a 
single  woman  and  the  widow  of  Sir  N.  C;  and  the  testator  and 
others  always  considered  her  so  to  be:  Sir  L.  Shadwell,  V.-C, 
held  that  she,  and  her  husband  in  her  right,  were  entitled  to 
claim  the  benefit  of  the  bequest ;  for  that  no  case  of  fraudulent 
misrepresentation  had  been  established  against  her.  And  this 
decision  was  affirmed  by  Lord  Cottenham  on  appeal  (u). 

Li  ScJiloss  V.  Stiebel  (x)  a  testator,  domiciled  in  Jamaica, 
*  became,  during  a  temporary  residence  at  Frankfort,  engaged 

(r)  The  distinction  between  a  fraudulent  and  an  innocent  legate© 
is  well  illustrated  by  the  case  of  Wilkinson  v.  Joiighin,  L.  R.  2  Eq. 
319,  where  the  income  of  property  was  given  by  a  testator  to  a  woman 
in  the  character  of,  and  whom  he  described  as,  his  wife  but  who  atj 
the  time  of  the  marriage  ceremony  with  him  and  at  his  death  had 
a  husband  living,  and  he  bequeathed  the  residue  of  his  property  to 
his  "step-daughter,"  the  daughter  of  his  supposed  wife;  and  it  was 
held  that  the  bequest  to  the  mother  was  void  by  reason  of  the  fraud 
committed  by  her,  but  that  the  bequest  to  her  daughter  was  vaUd:  but 
see  Be  Wagstaff,  [1908]  1  Oh.  162;  Be  Hammond,  [1911J  2  Ch.  342. 
As  to  the  gift  to  the  daughter,  compare  Davenport's  Tri'st,  1  Sm.  & 
G.  126.  But  in  Be  Petts,  27  Beav.  576,  the  Court  in  the  case  of  a 
married  woman  who  had  gone  through  the  form  of  marriage  a  second 
time  in  the  belief  that  her  husband  was  dead,  supported  the  bequest  to 
her  on  the  ground  that  the  evidence  showed  no  fraud  on  her  part.  See 
also  Anderson  v.  Berkley,  [1902]  1  Ch.  936. 

(s)  Eennellv.  Abbott,  4  Ves.  802;  Wilkinson  v.  Joughin,  L.  E..  2  Eq. 
319.  See  also  Ex  parte  Wallop,  4  Bro.  0.  0.  90,  mentioned  by  Lord 
Alvanley  in  Kennell  v.  Abbott.  That  learned  judge,  in  the  latter 
case,  observed  that  he  would  not  have  it  understood,  that  if  a  testator, 
in  consequence  of  the  supposed  affectionate  conduct  of  his  wife,  gives 
her,  being  deceived  by  her,  a  legacj^  as  his  chaste  wife,  evidence  of 
violation  of  her  marriage  vow  -could  be  given  for  the  purpose  of  de- 
feating the  bequest;  since  that  would  open  too  wide  a  field;  4  Ves.  809. 
Cf.  ante,  p.  123,  as  to  revocation  by  a  subsequent  "Will  or  codicil 
made  under  the  impulse  of  a  mistaken  notion  of  facts. 

{t)  9  Sim.  615.  The  authority  of  this  case  was  doubted  by  Lord 
Selborne  in  Be  Boddington,  25  0.  D.  685,  686,  689,  and  distinguished 
in  Be  Mason,  [1910]  1  Oh.  695;  and  MValmont  v.  Barklie,  [1917]  1 
Ir.  E.  1. 

(w)  5  M.  &  Or.  145.  (x)  6  Sim.  1. 
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land  betrothed  to  marry  A.  S.;  and  by  a  codicil  to  his  Will, 
after  tmentioning  her  by  name,  and  alluding  to  his  intended 
marriage  with  her,  he  gave  3,000L  "  to  my  mfe."  During  the 
engagement,  but  before  the  marriage,  the  testator  died:  And 
Sir  L,  Shadwell,  V.-C,  held  that  A.  S.  was  entitled  to  the 
legacy:  his  Honour  being  of  opinion  that  it  was  not  given  on 
condition  of  the  testator  marrying  her,  but  that  he  had  described 
her  with  reference  to  his  intention  of  doing  so. 

Where  there  is  a  bequest  to  a  class,  and  the  intention  of  the  Mistakes  in 

.  .  .  the  descrip- 

testator  is  apparent  to  include  all  who  constitute  the  class,  tion  of  the 
though  by  mistake  he  has  specified  a  wrong  number,  the  Court  ^^^^^^^  "^ 
will  not  allow  such  an  error  to  have  an  excluding  operation,  but  legatees. 
will  strike  out  the  specified  number  (?/),  Thus,  in  Garvey  v. 
Hibbert  (a),  the  testator  gave  "  to  the  three  children  of  A.  the 
sum  of  QOOl.  a-piece;"  and  Sir  W.  Grant  held,  that  four  chil- 
dren, all  born  before  the  date  of  the  Will,  were  entitled  to 
6001.  each  (6).  Again,  in  Hmrison  v.  Harrison  (c),  the  testator 
bequeathed  to  the  tivo  sons  and  the  daughter  of  Thomas  LovcU 
501.  each.  At  the  date  of  the  Will  and  of  the  death  of  the 
testator,  Thomas  Lovell  had  five  children  living,  namely,  07ic 
son  and  four  daughters,  and  not  two  sons  and  one  daughter: 
And  Sir  John  Leach,  M.  R.,  held  that  each  of  the  five  children 
was  entitled  to  a  legacy  of  501.  Again,  where  a  testator 
bequeathed  4,000Z.  to  trustees  for  the  benefit  of  "  the  two  chil- 
dren of  W.  by  his  late  wife,"  and  there  were  four  children  of 
W.  by  his  late  wife  living  at  the  date  of  the  bequest,  it  was 
held  that  the  four  children  were  entitled  to  the  4,000L  in  equal 
shares  (d).  But  in  Lord  Selsey  v.  Lord  Lake  (e),  the  testator 
gave  a  rent-charge  to  trustees,  during  the  life  of  his  niece  and 
her  five  daughters  in  trust,  to  pay  it  to  his  nieco  for  life,  and 
after  her  death,  upon  the  like  trust  for  her  said  daughtei's  and 
the  survivors  and  survivor,  and  while  more  than  one  should 

(y)  Newman  v.  Piercey,  4  0.  D.  41;  Be  Sharp,  [1908]  2  Ch.  190. 
And  SCO  per  Lindloy,  L.  J.,  in  Be  Stephenson,  [1897]  1  Ch.  75,  83; 
and  Be  Oroom,  [1897]  2  Ch.  407. 

(a)  19   Vos.    124;    Be   Sharp,   supra. 

(6)  See  also  Lee  v.  Pain,  4  Hare,  249;  Morrison  v.  Martin,  5  Hare, 
507;  Daniell  v.  Daniell,  3  Do  G.  &  Sm.  337;  Yeats  v.  Yeats,  16  Beav. 
170;  Spencer  v.  Ward,  L.  E.  9  Eq.  507;  Be  Bassett's  Estate,  L.  R.  14 
Eq.  54;  M'Kechnie  v.  Vaughan,  L.  R.  15  Eq.  289. 

(c)  1  Euss.  &  M.  72. 

(d)  Be  Groom,  [1897]  2  Oh.  407. 

(e)  1  Beav.  146. 
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bo  living,  to  bo  divided  between  them  in  equal  shares:  It 
appeared,  that  at  the  date  of  the  Will,  and  at  the  death  of  the 
testator,  his  niece  had  five  sons  and  only  one  daughter :  And 
Lord  Lang-dale,  M.  E,.,  held,  that  the  daughter  alone  was 
entitled  to  the  annuity  for  life  on  the  death  of  her  mother. 
Where,  however,  a  testator  bequeathed  1001.  a-piece  to  the 
four  sons  of  A.  H.  'by  a  former  husband,  and  she  had  four  such 
children,  but  one  of  them  was  a  daughter,  Knight-Bruce,  V.-C, 
held,  that  the  daughter  took  a  legacy  of  1001.  (/). 

Where  a  testatrix  by  her  Will  bequeathed  1,O0OZ.  to  each  of 
the  three  children  of  her  niece,  and  confirmed  the  Will  by  a 
codicil  in  June,  1874;  and,  at  the  date  of  tlie  Will  and  codicil, 
the  niece  had  three  children  living,  but  in  July,  1874,  had  a 
fourth  child  born  to  her,  only  the  three  children  were  held 
entitled  to  legacies  (g) . 

Where  a  testator  gave  his  residue  "  unto  the  children  of  the 
deceased  son  (named  Bamber)  of  my  father's  sister  share  and 
share  alike,"  and  there  were  to  the  knowledge  of  the  testator 
three  such  deceased  sons,  the  gift  was  held  void  for  uncer- 
tainty (h). 

It  should  be  observed,  that  the  principle  on  which  an  erroneous 
statement  of  the  number  of  a  class  is  re  jested  does  not  apply 
where  the  Will  affords  the  means  of  determining  which  of  the 
class  are  pointed  at  (i) . 

(/)  Lane  v.  Green,  4  De  G.  &  Sm.  239.  Se3  ante,  p.  909,  as  to 
the  mistaken  omission  of  the  name  of  the  legatee. 

{g)  Be  Emery's  Estate,  3  0.  D.  300. 

(h)  Be  Stephenson,  [1897]   1   Oh.   75. 

(i)  BeHulVs  Estate,  21  Beav.  310;  Wrightsonx.  Calvert,  1  Johns.  & 
H.  250;  Olanville  v.  GlanvUle,  33  Beav.  302;  Be  Mayo,  [1901]  1  Ch.  404. 
The  rule  may  be  thus  stated,  viz.,  that  in  the  case  of  a  testamentary  gift 
to  a  class,  describing  them  as  consisting  of  a  specified  number  which 
is  less  than  the  number  in  existence  at  the  date  of  the  Will,  the  Court 
rejects  the  specified  number  on  the  presumption  of  mistake,  and  all 
the  members  of  the  class  in  existence  at  the  date  of  the  Will  are  held 
entitled,  unless  it  can  he  inferred  who  are  the  particular  members 
intended,  in  which  case  the  Court  holds  those  children  entitled  to  the 
exclusion  of  the  others.  This  rule,  gathered  from  the  judgment  of  Sir 
G-.  Jessel  in  Newman  v.  Piercey,  4  C.  D.  41,  was  based  by  him  largely 
on  the  rule  as  stated  in  Hawkins  on  Wills,  p.  62.  Vice-Chancellor 
Wood  in  Wrightson  v.  Calvert,  1  J.  &  H.  250,  states  the  principle 
thus:  "The  principle  of  the  earlier  cases  on  this  subject  was  to  avoid 
an  intestacy  by  reason  of  uncertainty.  •  If  there  is  a  gift  to  the  two 
children  of  A.  when  A.  in  fact  has  three  children,  you  must  either 
act  upon  the  general  intent  to  benefit  the  class  and  treat  the  statement 
of  the  number  as  a  mistake  or  else  the  gift  must  be  void  for  uncertainty, 
it  boing  impossible  to  say  which  two  out  of  the  three  are  to  take."     Sir 
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SECTION     III. 

Specific  Legacies. 

Of    legacies  there  are  two  kinds:    a  general  legacy  and  a 
specific  legacy.     A  legacy  is  "  general  "  when  it  is  so  given  as  General 
not  to  amount  to  a  bequest  of  a  particular  thing  or  money  of  ^^o^^^^^- 
the  testator,  distinguished  from  all  others  of  the  same  kind:  A 
legacy  is  "  specific  "  when  it  is  a  bequest  of  a  specified  part  of  Specific 
the   testator's    personal  estate  which  is   so  distinguished  (;').     " 
Thus,  for  example,   "  I  give  a  diamond  ring "  is  a  general 
legacy,  which  may  be  fulfilled  by  the  delivery  of  any  ring  of 
that  kind;  while  "  I  give  the  diamond  ring  presented  to  me  by 
A."  is  a  specific  legacy,  w^hich  can  only  be  satisfied  by  the 
delivery  of  the  identical  subject.    Again,  if  the  testator,  having 
many  brooches  or  horses,  bequeath  "a  brooch"  or  "a  horse" 

to  B.;  in  these  cases  the  legacy  is  general  (/c). .  But  a  bequest 

/ 
Or.  Jessel  points  out  in  Newman  v.  Piercey  {uhi  supra)  that  this  rule  is 
rather  too  wide  without  the  qualification,  "  unless  there  is  some  evi- 
dence to  enable  the  Court  to  find  out  who  are  meant." 

{j)  The  fact,  however,  that  a  specific  legacy  is  given  or  a  specific 
part  of  the  personalty  excepted  out  of  a  general  residue  does  not  make 
a  gift  of  that  general  residue  specific:  Re  Ovey,  20  0.  D.  676.  In 
Bothamley  v.  Sherson,  L.  R.  20  Eq.  304,  308,  309,  Jessel,  M.  R.,  de- 
fines a  specific  legacy  as  follows: — "In  the  first  place  it  is  a  part  of 
the  testator's  property ;  in  the  next  place  it  must  be  a  part  emphatically 
as  distinguished  from  the  whole:  it  must  be  what  has  been  sometimes 
called  a  severed  or  distinguished  part:  it  must  not  be  the  whole  in 
the  meaning  of  being  the  totahty  of  the  testator's  property,  or  the 
totality  of  the  general  residue  of  his  property  after  having  givent 
legacies  out  of  it.  If  it  satisfied  both  conditions  that  it  is  a  part  of 
the  testator's  property  itself,  and  is  a  part  as  distinguished  from  the 
whole,  or  from  the  whole  of  the  residue,  then  it  appears  to  me  to  satisfy 
everything  that  is  required  to  treat  it  as  a  specific  legacy."  This  defini- 
tion was  referred  to  and  repeated  by  the  same  learned  judge  in  a 
later  case:  Re  Ovey,  20  0.  D.  676,  681,  in  which  case,  upon  appeal  to 
the  House  of  Lords  {sub  nom.  Robertson  v.  Broadbent,  8  App.  Cas. 
812),  Lord  Selborne,  L.  0.  (with  the  e.xpressed  approval  of  Lord 
Blackburn)  defined  a  specific  legacy  as  "something  which  a  testator, 
identifying  it  by  a  sufticient  description,  and  manifesting  an  intention 
that  it  should  be  enjoyed  in  the  state  and  condition  indicated  by  that 
description,  separates  in  favour  of  a  particular  legatee  from  the  general 
mass  of  his  personal  estate."  Sea  also  Oiles  v.  Melsom,  L.  R.  6  H.  L. 
24,  29,  where  a  specific  devise  or  a  specific  bequest  is  defintxl  by 
Lord  Selborne  as  "  a  devise  or  bequest  by  a  description  which  iden- 
tifies a  particular  subject  then  existing  as  intended  to  pass  to  the 
donee  in  specie." 

(/■•)  A  legacy  of  fifty  shares  in  the  York  L^nion  Banking  Oo.  was  hold 
equivalent  to  a  legacy  of  the  value  of  the  shares  at  the  testator's  death: 
Jte  Gray.  36  0.  D.  205;  cf.  also  Macdonald  v.  Irvine,  8  C.  D.  102, 
where  a  legacy  of  500  Egyptian  Nine  per  cent.  Bonds  was  held  not 
to  be  specific,  though  the  testator  had  such  bonds  at  the  time. 
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of  "  such  part  of  my  stock  of  horses  which  A.  shall  select,  to  be 
fairly  appraised,  to  the  value  of  800Z."  (;),  or    of    "all  the 
horses  which   I  may  have  in  my  stable  at  the  time  of    my 
death  "  (m),  is  specific. 
Distinction  r^\^^  distinction  between  these  two  sorts  of  leg-acies  is  of  the 

general  and      greatest  importance:  for,  as  it  will  hereafter  more  fully  appear, 
Wades  ^  there  be  a  deficiency  of  assets,  a  specific  legacy  will  not  be 

liable  to  abate  with  the  general  legacies;  and  if  given  to  a 
person  in  esse  and  it  j)roduces  income,  it  carries  the  income  from 
the  testator's  death  {n) ;  while,  on  the  other  hand,  if  the  specific 
legacy  fail  by  the  ademption  or  inadequacy  of  its  subject,  the 
legatee  will  not  be  entitled  to  any  recompense  or  satisfaction 
out  of  the  general  personal  estate.  So  that,  though  specific 
legacies  have  in  some  respects  the  advantage  of  those  that  are 
general,  yet  in  other  respects  they  are  distinguished  from  them 
to  their  disadvantage  (o). 

Again,  if  there  be  a  specific  bequest  of  a  thing  described  as 
already  in  existence,  and  no  such  thing  ever  did  exist  among 
the  testator's  effects,  the  legacy  fails:  Thus,  although  a  gift 
of  "my  grey  horse"  will  pass  a  black  horse,  which  is  not 
strictly  grey,  if  it  he  found  to  have  been  the  testator's  intention 
that  it  should  pass  by  that  description;  yet  if  the  testator  had 
no  horse,  the  executor  is  not  to  buy  a  grey  one  (p) :  On  the 
other  hand,  if  the  bequest  is  of  "  a  horse,"  and  no  horse  be 
found  in  the  testator's  possession  at  the  time  of  his  death,  the 
executor  is  bound,  provided  the  state  of  the  assets  will  allow 
him,  to  procure  a  horse  for  the  legatee  {q) . 

It  seems  to  have  been  once  considered  as  the  criterion  of  a 
specific  legacy,  that  it  is  liable  to  ademption  (r) .  But  this  has 
since  been  repeatedly  denied  (s) .  And  it  has  even  been  held 
that  a  legacy  may  be  specific,  notwithstanding  the  testator 

(Z)  Richards  v.   Eichards,  9  Price,  226. 

(m)  Fontaine  v.  Tyler,  9  Price,  98,  by  Eichaxds,  C.B.  See  aLso 
Stephenson  v.  Dawson,  3  Beav.  349,  -per  Lord  Langdale. 

(«)  Re  Compton,   [1914]    2    Ch.    119. 

(o)  Ashton  V.  Ashton,  3  P.  Wms.  315,  by  Lord  Talbot,  C. 

{p)  Evans  v.  Tripp,  6  Madd.  92. 

(g)  See  Bronsdon  v.    Winter,  Ambl.   57. 

(?•)  Parrott  v.  Worsfold,  1  Jac.  &  Walk.  601,  post,  p.  923.  See 
also  the  observations  on  tliis  case  by  Jessel,  M.  E.,  in  Bothamley  v. 
Sherson,  L.  E.  20  Eq.  304,  309,  310. 

(s)  See  post,   p.  923. 
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expressly  proA'ides  that  it  "  shall  not  be  deemed  specific,  so  as  to 
be  capable  of  ademption"  (i). 

Where  executors  assent  to  specific  legacies  of  shares  or  mort-  Costs  of 

.  ,  transfer. 

gages,  the  costs  of  transfer,  mcludmg  the  executors  own  costs' 
in  connection  therewith,  must  be  born©  by  the  specific 
legatees  {iC) ., 

A  legacy  of  quantity  is  ordinarily  a  general  legacy:   but  Bequests  in 

^u  1  -4?  \-^      ■     ^-U  i         \  -fl    1  •  the  nature  of 

there  arc  legacies  oi  quantity  m  trie  nature  ot  specific  legacies,  as  specific  lega- 
of  so  much  money,  with  reference  to  a  particular  fund  for  pay-  ^'^®^'  ^^  ^f' 

"^  '  ^  ...  Tnonstrative 

meut.  This  kind  of  legacy  is  called  by  the  ci\-ilians  a  demon-  legacies. 
stratwc  legacy  (y) ;  and  it  is  so  far  general,  and  differs  so  much 
in  efiec":  from  one  properly  specific,  that  if  the  fund  be  called  in 
or  fail,  the  legatee  will  not  be  deprived  of  his  legacy,  but  bci 
permitted  to  receive  it  out  of  the  general  assets  {x) ;  yet  the 
legacy  is  so  far  specific,  that  it  will  not  be  liable  to  abate  with 
general  legacies  upon  a  deficiency  of  assets  (y). 

Tho  Courts  in  general  are  averse  from  construing  legacies  to 
be  specific:  and  the  intention  of  the  testator,  with  reference  tc 
the  thing  bequeathed,  must  be  clear  (z) .  Having  thus  premised, 
it  may  be  advisable  to  consider  some  instances  in  which  legacies 
have  been  held  to  be  specific,  with  reference  to — 1.  Money, 

(t)  Jacques  v.  Chambers,  2  Ck)ll.  435;  but  see  lie  Comvton,  [1914J 
2  Ch.  119. 

(u)  Be  Grosvenor,  [1916]  2  Oh.  375. 

(v)  "  If  the  testator  doe  devise  tenne  quarter  of  corne  coming  of 
the  corne  which  shall  growe  in  such  a  soyle,  or  two  tunnes  of  wine  of 
his  grapes  in  such  a  vineyard,  or  tenne  lambs  of  such  a  flocke,  though 
so  much  corne,  or  wine,  or  so  many  lambs  doe  not  arise  of  the  things 
abovesaid,  yet  the  heire  or  executor  is  compellable  by  law  to  make  them 
good  integr allien :  because  he  may  seemo  to  have  mentioned  the  soyle, 
the  vineyard,  and  the  flocke,  rather  by  waj'  of  'demonstration  than  by 
way  of  condition":    Fulbecko's  Parallelo,  p.  37,  Edition  1618. 

(x)  Mann  v.  Copeland,  2  Madd.  223;  Fowler  v.  Willoughhy,  2  Sim. 

6  Stu.  358;  Willox  v.  Rhodes,  2  liuss.  Chanc.  Cas.  445;  Creed  v. 
Creed,  11  01.  &  F.  4191,  509,  by  Lord  Cottenham;  Tempest  v.  Tempest. 

7  De  G.  M.  &  G.  470,  473,  per  Lord  Oranworth. 

{y)  Livesay  v.  Redfern,  2  Y.  &  0.  90;  Robinson  v.  Oeldard,  3  Mac. 

6  G.  744,  745;  Tempest  v.  Tempest,  7  Do  G.  M.  &  G.  473,  by  Lord 
Oranworth;  Mullins  v.  ■Smith,  1  Dr.  &  Sm.  204.  See  also,  for  farther 
instances  of  demonstrative  legacies,  Williams  v.  Hughes,  24  Beav. 
474;  Paget  v.  Huish,  1  Hemm.  &  M.  663;  Jones  v.  Southall,  32  Beav. 
31;  Sevan  v.  Att.-Gen.,  4  Giff.  361;  Disney  v.  Grosse,  L.  R.  2  Eq. 
592;  Hodges  v.  Grant,  L.  R.  4  Eq.  140. 

(z)  Ellis  v.  Walker.  Ambl.  310;  Kirby  v.  Potter,  4  Vos.  748;  Innes 
V.  Johnson,  4  Vcs.  568;   Webster  v.  Hale,  8  Ves.  413;  Sayer  v.  Sayer, 

7  Hare,  377.  Legacies  though  in  fact  specific,  may  be  treated  by  tho 
testator  as  general  legacies,  and  in  that  case  they  will  be  treated  as 
general  legacies  for  tho  purposes  of  administration:  Re  Compfon,, 
[1914]  2  Oh.  119. 
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securities  for  money,  debts,  &c.:  2.  Bequests  connected  witli 
the  realty:  3.  Bequests  contained  in  a  residuary  clause. 

1.  Legacies  igt.  Legacies  of  money,  securities  for  money,  debts,  &c. 

of  money,  ^^     ,  .  .  ,  .  i     i  i    , 

securities  for  Under  som(!  Circumstances,  even  pecuniary  legacies  are  neid  to 
money,  debts,  ^^  specific;  as  of  a  certain  sum  of  money  in  a  certain  bag  or, 
money:  chest  (a),  or  in  the  hands  of  A.  (&);  or  of  200Z.,  the  balance  due 

to  the  testator  from  his  partner  on  the  last  settlement  between 
them,  if  the  testator  did  not  clraiv  s,uch  'maney,  out  of  the  trade 
before  he  died  (c).  But  a  legacy  of  "400?.  to  be  paid  to  A.  in 
cash"  is  a  general  legacy  (d).  So  a  legacy  of  money,  to  pro- 
cure a  specified  object  for  the  legatee:  as  of  a  sum  to  buy  a 
ring  (e),  or  to  purchase  lands  (/)  or  government  securities  (g) 
for  the  legatee,  is  a  general  legacy.  So  a  bequest  of  an  annuity 
out  of,  or  charged  on,  the  personal  estate  is  a  general  legacy  {h)._ 
A  money  legacy  will  not  be  rendered  specific,  by  its  payment 
being  postponed  until  a  particular  investment  of  a  fund  takes 
place;  as  where  the  bequest  is  to  A.  and  B.  of  1,000Z.  each, 
"which  legacies  I  direct  to  be  puid  so  soon  as  my  property  in 
India  shall  be  realized  in  England"  (i);  in  which  case  the 
legatees  are  entitled  to  satisfaction,  although  all  the  property  in 
India  belonging  to  the  testator  should  have  been  transmitted  to 
England  in  his  lifetime.  So  where  sums  of  money  are  be- 
queathed by  a  testator,  who  has  proj>erty  in  England  and  India, 
to  persons  resident  in  each  place,  with  a  direction  that  they 
shall  be  paid  out  of  the  assets  in  the  respective  countries,  such 
a  direction  will  not  constitute  the  legacies  specific  (fc). 
stocks,  sharec-,  Stock,  or  government  securities,  or  shares  in  public  companies, 
may  be  specifically  bequeathed,  where,  to  use  the  expression 
•  often  applied,  there  is  a  clear  reference  to  the  ''corpus"  of  the 
fund.     Thus,  the  word  "my"  preceding  the  word  "stock"  or 

(o)  Lawson  v.    Stitch,   1    Atk.   508. 

lb)  Crockat  v.  Crochat,  2  P.  Wms.  164. 

(c)  Ellis  V.  Walker,  Ambl.  310. 

\d)  Richards  v.  Hichards,  9  Price,  226. 

(e)  Apreece  v.  Apreece,  1  Ves.  &  Beam.  364. 

(/)  Hinton  v.  Pinke,  1  P.  Wms.  539. 

(g)  Lawson  v.  Stitch,  1  Atk.  507.  So  a  direction  to  invest  so  much, 
money  as  will  produce  a  certain  amount  of  stock  is  a  pecuniary  legacy: 
Edtvards  v.  Hall,  11  Hare,  23. 

{h)  Alton  V.  Medlicott,  cited  in  Leivin  v.  Lewin,  2  Ves.  Sen.  417; 
Creed  v.  Creed,  11  CI.  &  P.  491,  508,  by  Lord  Cottenham. 

(i)  Sadler  V.  Turner,  8  Ves.  617;  Raymond  v.  Broadbelt,  5  Ves.  199. 

{k)  Kirkpatrick  v.  Kirkpatrick,  cited  in  Roberts  v.  Pocock,  4  Ves. 
158. 
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"  annuities  "  has  been  held  sufficient  to  render  the  legacy,  specific, 
so  as  only  to  pass  (before  the  Wills  Act)  the  property  of  that 
description  which  belonged  to  the  testator  at  the  date  of  his 
Will  {I) :  as  where  the  bequest  is  of  "  m\y  capital  stock  of  1,000Z.. 
in  the  India  Company's  Stock"  (m):  or  a  legacy  is  given  "of 
my  stock,"  or  in  "  my  stock,"or  "  part  of  my  stock  "  (n),  or  "my 
shares  in  the  Grand  Junction  Canal  Navigation  Company  "  (o), 
or  of  "  all  my  stock  in  the  Midland  Railway  Company"  (p),  or 
where  a  life  interest  is  given  in  "  the  whole  of  the  remainder  of 
my  dividends"  (q).  So  where  the  testator,  being  possessed  of 
6,0001.  stock,  bequeathed  "  all  the  stock  luhich  I  have  in  three 
per  cents,  being  about  5,000L,"  Lord  Thurlow  held  the  legacy 
specific  (r). 

In  Parrott  v.  WorsfoI4  (s),  where  a  testator,  reciting  that  he 
had  1,5001.  five  per  cents.,  gave  it  to  A.,  and  then  gave  to  B,. 
all  other  his  stocks  that  he  might  be  possessed  of  at  the  time  of 

(Z)  See  Ooodlad  v.  Burnett,  1  Kay  &  J.  341.  In  cases  to  which  the 
"Wills  Act  applies,  if  a  particular  tiling  is  referred  to  and  bequeathed 
as  "  my  ring "  or  "  my  horse,"  the  contraiy  intention  to  which  the 
24tli  sect,  of  the  Act  refers,  appears  (as  it  seems)  by  the  Will,  and  the 
Will  speaks  from  the  date  of  its  execution,  but  when  the  bequest  is 
of  that  which  is  generic — of  that  which  may  be  increased  or  dimin- 
ished— the  Act  requires  something  more  on  the  face  of  the  Will  for 
the  purpose  of  indicating  such  contrary  intention  than  the  mere  cir- 
cuniritance  that  the  subject  of  the  bequest  is  designated  by  the  pro- 
noun "my":  ibid.  p.  348,  by  Wood,  V.-C;  See  Brake  v.  Martin,  23 
Bcav.  89,  note;  Jie  Clifford,  [1912]  1  Ch.  29.  Legacies,  which  before 
the  passing  of  the  Wills  Act  would  have  been  specific,  remain  specific: 
Bothamleyw.  Sherson,  L.  R.  20  Eq.  304. 

(m)  Ashhurner  v.  M'Ouire,  2  Bro.  C.  0.  108;  Barton  v.  Cooke,  5 
Ves.  461;  Norris  v.  Harrison,  2  Madd.  279,  280. 

(»)  Kirhy  v.  Potter,  4  Ves.  750,  751,  by  Lord  Alvanley;  Davies  v. 
Fowler,  L.  R.  16  Eq.  308. 

(o)  Miller  V.  Little,  2  Beav.  259;  Measure  v.  Carleton,  30  Beav.  538; 
The  word  "my"  is  not  required  to  make  a  gift  specific:  Hosking  v. 
Nicholls,  1  Y.  &  0.  C.  478;  Vaughan  v.  Buck,  1  Phil.  75.  It  seems 
doubtful  whether  the  word  "now"  is  sufficient:  Cole  v.  Scott,  1  Mac. 
&  G.  518;  Page  v.  Young,  L.  R.  19  Eq.  501;  Be  Horton,  [1920]  2 
Ch.  1.  An  instruiotion  to  sell  for  the  benefit  of  the  legatee  has  boon 
hold  sufficient:  Ashton  v.  Ashtan,  3  P.  Wms.  384;  but  a  direction  to 
transfer  the  sum  of  1,000Z.  consols  was  held  not  suflBcient:  Siblet/ 
V.   Perry,    7  Ves.  522. 

(p)  Bothamley  v.  Sherson,  L.  R.  20  Eq.  304. 

{q)   Vincent  v.  Newcomhe,  1  Younge,  599. 

(r)  Humphreys  v.  Humphreys,  2  Ojx,  184.  See  also  Cochran  v. 
Cochran,  14  Sim.  343;  Kampf  v.  Jones,  2  Keen,  756;  Shuttleworth  v. 
Oreaves,  4  M.  &  C.  35;  Gordon  v.  Duff,  28  Beav.  519. 

(s)  1  Jac.  &  Walk.  594.  In  referring  to  this  case  in  Bothamley  v. 
Sherson,  ubi  supra,  at  p.  310,  Sir  G.  Jcssel,  M.  R.,  says:  "Sir  Thomas 
Plumer  held  that  such  a  gift  was  not  specific,  but  he  so  held,  on  the 
ground  I  have  mentioned,  that  he  thouglit  you  could  not  have  a 
specific  legacy  that  was  not  capable  of  ademption.  That,  aa  I  have' 
said  before,  is  not  a  sound  ground  to  take." 
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his  death:  Sir  Thomas  Plumcr,  M.  R.,  held  that  the  latter 
bequest  was  not  specific;  for  that  the  gift  comprehended  all  the 
stock  that  he  might  subsequently  acquire,  and  if  he  had  sold 
out  and  bought  more,  that  would  havo  been  included  {t);  and 
his  Honour  observed,  that  although  the  word  "  my  "  is  evidence 
of  the  legacy  being  specific,  where  the  particular  stock  is  also 
refci-red  to,  yet  it  is  not  enough  alone.  So  in  Dicmmer  v. 
Pitcher  (w),  a  testator,  before  making  his  Will,  transferred  two 
sums  of  four  per  cents,  and  five  per  cents.,  which  were  then  the 
whole  of  his  funded  property,  into  the  joint  names  of  himself 
and  his  wife:  By  his  Will  he  gave  his  leasehold  houses  and  all 
his  funded  property  or  estate  of  what  kind  soever,  to  trustees,  in 
trust  for  his  wife  'for  life,  and  after  her  decease,  in  trust 
(amongst  other  things)  to  pay  certain  legacies  of  four  per  cent, 
stock,  amounting  within  501.,  to  the  stock  of  that  description 
which  he  had  so  transferred;  and  he  gave  the  residue  of  his 
estate  to  A.  and  B.:  He  afterwards  purchased  further  sums  of 
five  per  cents,  in  the  names  of  himself  and  his  wife,  and  died  in 
her  lifetime,  having  no  stock  except  that  before-mentioned,' 
exclusive  of  which  his  property  was  not  sufficient  to  pay  his 
legacies:  And  it  was  held  by  Sir  L.  Shadwell,  V.-C,  and  after- 
wards by  Lord  Brougham,  ,that  the  wife,  on  her  husband's 
death,  became  absolutely  entitled,  by  survivorship,  to  the  stock 
standing  in  the  joint  names,  whether  transfen-ed  before  or  after 
the  date  of  the  Will;  and  that. the  bequest  of  the  testatolr's 
funded  property  was  not  sufficiently  specific,  or  pointing  to  the 
stock  which  thus  became  her  property,  to  put  her  to  her  election 
to  take  under  the  Will(v).  So  in  Auther  v.  Author  {x),  a 
legacy  of  10,000L  consols  "now  standing  in  my  name,"  wais 
held  not  to  be  specific;  inasmuch  as  the  context  showed  that 
the  testator  meant  to  use  the  words  as  designating  the  value  of 
10,000?.  consols,  and  not  the  sum  itself.     And  here  it  may  be 

{t)  But  see   post,  p.  923. 

(w)  5  Sim.  35;  2  Mylne  &  K.  262.  According  to  Sir  Geoxg© 
Jessel,  M.  R.,  in  Bothamley  v.  Sherson,  ubi  supra,  at  p.  310,  the  de^ 
cision  in  this  case  proceeded  on  the  ground  that  where  you  have  the 
word  "  my "  preceding  the  gift  of  the  dlescribed  article,  and  ^.that 
foUowed  by  a  gift  of  the  residue  of  the  estate,  there  is  no  intentioni 
shown  to  sever  the  article  from  the  rest  of  the  pi-operty;  that  the  tes- 
tator was  merely  enumerating  the  particulars  of  which  the  property 
consisted. 

(v)  See  also  Laurie  v.  Clutton,  15  Beav.  131,  144. 

(x)  13  Sim.  422;  cf.  Be  Gray,  36  0.  D.  205;  Macdonald  v.  Irvine,  8 
C.  D.  102. 
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again  stated  that  legacies  though  in  fact  specific  may  be  treated 
by  the  testator  as  general  legacies  {y). 

It  must  further  be  obsei*ved,  that  the  mere  possession  by  the 
testator,  at  the  date  of  his  Will,  of  stock,  &c.,  of  equal  or  larger 
amount  than  the  legacy,  will  not  make  the  bequest  specific^ 
when  it  is  given  generally  of  stocks  or  annuities  (2),  or  of  stocks 
or  annuities  in  particular  funds  {a),  without  further  explanation: 
for  the  testator  might  mean  only  to  direct  his  executor  to  pur- 
chase with  his  general  estate  so  much  stock,  &c.,  in  the  fund 
described;  and  therefore  that  clear  intention,  which  (as  it  has 
before  been  observed)  (6)  is  requisite  for  making!  a  legacy; 
specific,  does  not  here  lexist  (c) .  If,  indeed,  it  clearly  appears 
from  the  context,  that  the  testator  meant  to  bequeath  the 
identical  stock,  &c.,  he  was  possessed  of  at  the  date  of  the  Will, 
such  manifest  intention  will  render  the  legacy  specific,  although 
the  testator  has  not  expressly  declared  such  intention,  nor  ex- 
pressl}'"  referred  to  the  stock:  Thus,  if  a  person  having  1,000Z. 
three  per  cent,  consols,  bequeath  1,000Z.  three  per  cent,  consols 
to  trustees,  in  trust  to  sell  for  the  benefit  of  the  legatee,  the 
bequest  will  be  specific;  the  intention  boing  manifest,  not  con- 
jectural, from  the  direction  to  sell  three  per  cent,  consols,  that 
the  testator  referred  to  th-e  stock  he  then  had  {d) . 

In  Hayes  v.  Hayes  (e),  ^  testator  gave  to  his  wife,  Fanny 
Hayes,  the  interest  of  'all  his  property  in  the  public  funds 
during  her  life,  the  principal  being  placed  in  the  names  of 
the  undermentioned  trustees  for  that  purpose;  and  he  also  gave 
to  his  wife  all  his  other  property  which  he  might  be  possessed 

(y)  Be   Compton,    ante,  p.  917. 

(z)  Macdonald  v.  Irvine,  8  0.  D.  102.  The  gift  of  a  larger  sum  of 
stock  specifically  will  pass  a  smaller:  Ashton  v.  Ashton,  3  P.  Wms.  384; 
Page  v.  Young,  L.  E..  19  Eq.  501,  507;  but  the  excess  generally  will 
not  pass:  Hotham  v.  Sutton,  15  Ves.  319;  that  is,  unless  the  Court 
think  that  the  smaller  figure  was  a  mistake  for  the  larger. 

(a)  Simmons  v.  Vallance,  4  Bro.  C.  C.  345;  Webster  v.  Hale,  8  Ves. 
410;  Sibley  v.  Perry,  7  Ves.  523,  529,  530;  Wilson  v.  BrownsmitJi,  9 
Ves.  190.  But  see  Avelyn  v.  Ward,  1  Ves.  Sen.  424.  As  to  the  posses- 
sion of  stock  to  the  particular  amount  mentioned  in  the  bequest  and 
no  more,  see  Jeffreys  v.  Jeffreys,  3  Atk.  120. 

(6)  Ante,  p.   917. 

(c)  See  further  illustrations  of  the  same  principle  applied  to  India 
bonds,  in  Sleech  v.  Thorington,  2  Ves.  Sen.  562,  563;  Oillaume  v. 
Adderley,  15  Ves.  385,  389;  and  to  canal  shares,  in  Robinson  v.  Addi- 
son, 2  Bcav.  515. 

{d)  Ashtony.  Ashton,  Oas.  temp.  Talb.  152;  Simmons  v.  Vallance,  4 
Bro.  C.  0.  348.  For  a  further  instance,  see  Sleech  v.  Thon'ngfov. 
2  Ves.  Sen.  501,  564.  See  also  Midlins  v.  Smith,  1  Dr.  &  Sm.  204; 
Ilillv.  Hill,  11  Jur.  N.  S.  80S;  Page  v.  Yomig,  L.  II.  19  Eq.  501. 

(e)  1  Keen,  97. 
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of  at  his  decease,  after  paying  his  funeral  expenses  and  debts, 
part  of  his  funded  property  being  applied  for  that  purpose,  if 
nedcssary:  On  the  death  of  his  Avife  he  goxe  to  his  daughter, 
Jane  Hayes,  200/.  stock  tkree  per  cent,  reduced  annuities,  and 
to  two  other  persions,  50?.  three  per  cent,  reduced  annuities 
respectively,  and  to  his  &on  the  residue  of  his  property,  after 
paying  those  legacies:  And  he  appointed  two  persons  his 
executors-  and  trustees:  At  the  date  of  his  Will  the  testator 
had  700Z.  three  per  cent,  reduced  annuities,  but  he  afterwards 
sold  out  that  stock  and  invested  part  of  the  produce  on  mort- 
gage: It  was  held  by  Lord  Langdale,  M.  R.,  that  the  gift  tO' 
Fanny  Hayes  of  the  interest  of  the  testator's  property  in  the 
funds  was  specific,  and  was  consequently  adeemied  by  the  sale 
of  the  stock,  but  that  the  other  legacies  were  general,  and  that 
Fanny  Hayes  took  only  a  life  interest  in  the  testator's  residuary 
estate. 

Again,  when  a  legacy  of  money  is  given  out  of  a  particular 
stock,  of  which  the  testator  was  possessed  at  the  date  of  the 
Will,  without  anything  expressive  of  the  testator's  intention, 
as  where  the  bequest  is  of  "1,000?.  out  of  my  reduced  bank 
annuities  three  per  cents.,"  the  legacy  will  not  be  specific  (/),i- 
but  a  demonsti*ative  legacy  as  above  'described  (g) .  Where,, 
indeed,  a  clear  intention  appears,  upon  other  parts  of  the  Will, 
that  the  testator  intended  to  bequeath  so  much  of  the  identical 
stock  or  annuities  which  he  had,  the  legacy  will  be  considered 
specific  (/i). 

(/)  Eirbij  V.  Potter,  4  Ves.  748;  Deane  v.  Test,  9  Yes.  146,  152. 
"If,"  said  Lord  Alvanley,  M.  E..,  in  Kirhy  v.  Potter,  ubi  supra,  "the 
legacy  given  had  been  '  of  my  stock/  or  '  in  my  stock,'  or  '  part  of 
my  stock,'  I  should  have  held  it  clearly  a  specific  gift  of  an  aliquot 
part  of  the  stock."  And  where  there  was  a  bequest  of  5001.  con- 
sols out  of  my  3  per  cent,  consols  the  legacy  was  held  to  be  specific: 
Mullins  V.  Smith,  1  Dr.  &  S.  204.  So  also  in  Hosking  v.  Nicholls,  1 
Y.  &  0.  0.  0.  478,  where  the  testator  by  his  Will  gave  to  truste&s 
4,000?.  capital  stock  in  the  3  per  cent,  consolidated  bank  annuities  or 
"  in  whatever  of  the  government  funds  the  same  should  be  found 
invested  "  upon  trust  to  assign  and  transfer  the  capital  stock  of  4,000Z. 
unto  and  among  the  pei'sous  mentioned,  the  legacy  vras  held  to  be 
specific,  and  the  Vice-Ohancellor  said:  "If  the  testator  had  meant  to 
give  a  general  legacy  he  would  probabl}^  have  said  no  more  than 
that  he  gave  4,000L  consols,  but  he  does  more  than  that;  he  bequeaths 
4,000L  in  the  3  per  cent,  consols  or  in  whatever  government  funds 
the  same  shall  be  found  invested."  See  also  Davies  v.  Fowler,  L.  E.  16 
Eq.  308. 

(17)  Ante,  p.  917;  Rogers  v.  Clarke,  1  Coop.  376.  So,  where  the 
testator  gives  an  annuity  ''''from  my  funded  property\:"  Attwater  v. 
Attwater,  18  Beav.  330. 

(Ji)  Drinkivater  v.   Falconer,  2  Yes.   Sen.   623;   Morley  v.   Bird,  3 
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So  where  a  certain  sum  is  given,  and  the  stock,  &c.,  in  which 
it  is  invested,  at  the  time  of  making  the  bequest,  is  described 
in  the  Will,  that  circumstance  alone  will  not  make  the  legacj 
specific:  As,  where  the  bequest  is  "to  B.,  the  sum  of  12,000/. 
of  vaj  funded  property,  to  be  transferred  in  his  name,  or 
as  it  shall  appear  most  beneficial  for  his  interest,  by  my 
executor  "  (^). 

But  there  is,  it  .seems,  a  distinction  between  a  bequest  of 
money  out  of  stock,  and  a  bequest  of  stock  out  of  stock.  Thus 
Avhere  a  testatrix  bequeathed  the  sum  of  4,000?.  capital  stock  in 
the  3?.  per  cent,  consols,  or  in  whatever  of  the  government 
funds  the  same  shall  'be  found  invested,  it  was  held  by  K.  Bruce, 
V.-C,  that  this  was  a  specific  legacy  (/<;). 

In  Parrott  v.  W or s field  {I),  Sir  Thomas  Plumer  appeared 
to  b3  of  opinion,  that  a  Will  made  now  cannot  contain  a  specific 
bequest  of  what  may  be  bought  hereafter;  and  he  observed, 
that  the  ordinary  criterion  of  3,  specific  bequest  is,  that  it  is 
liable  to  ademption  {m).  But  in  a  later  case  it  was  determined, 
that  there  may  be  a  specific  bequest  of  stock,  of  which  a  testator 
is  not  possessed,  at  the  making  of  his  Will,  but  of  which  he 
may  be  possessed  at  his  death  {n).  So  where  a  testator  be- 
queathed the  dividends,  &c.,  of  all  stocks  he  should  be  entitled 
to,  at  the  time  of  his  decease,  in  the  public  funds:  and  he  had 
10,000/.  consols  at  his  death:  it  was  held  that  this  was  a  specific 
bequesc  of  that  sum  (o). 

It  has  been  decided,  after  much  consideration,  that  evidence  Admissibility 
of  the  state  of  the  funded  property  of  the  testator  may  be  to  whether 
resorted  to,  in  order  to  determine  whether  a  bequest  of  stock  is  bequests  of 

^  stock  are 

specific. 

Ves.  628,  631.  Seo  Townsend  v.  Martin,  7  Hare,  471,  and  note  (/), 
supra . 

(i)  Lamhert\.  Lambert,  11  Ves.  607.  See  also  for  another  instance, 
Gillaumey.  Adderley,  15  Ves.  885;  and  see  further,  Le  Grice  v.  Finch, 
3  Mcriv.  50;  Oliver  v.  Oliver,  L.  R.  11  Eq.  506;  Alytton  v.  Mytton, 
L.  R.  19  Eq.  30.  Of.  Page  v.  Young,  L.  II.  19  Eq.  501;  Re  Pratt, 
[1894]  iCh.  491. 

(/.•)  Hosking  v.  Nicholls,  1  Y.  &  Coll.  0.  C.  478.  See  also  noto  (/), 
supra. 

(0  1  Jac.    &  Walk.  601,  ants,  p.  919. 

(to)  See  also  Howe  v.  Lord  JDartmonth.  7  Ves.  147,  148,  by  I^ord 
Eldon.  As  to  the  true  test,  see  the  judgment  of  Lord  Oottenham 
in  Bethune  v.  Kennedy,  1  M.  &  C.  114. 

{n)  Fontaine  v.  Tyler,  9  Price,  94;  Queen's  College  v.  Sut/on,  12 
Sim.  521.  See  also  the  judgment  of  Lord  Cottonham,  in  Bethune  v. 
Kennedy,  1  M.  &  0.  114,  and  the  judgment  of  Sir  G.  Jessel,  M.  R., 
in  Bothamley  v.  Sherson,  L.  R.  20  Eq.  304. 

(o)  Stephenson  v.   Dawson,   3   Bcav.    342. 
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spocifio  or  pecuniary.  In  the  Attorney-General  v.  Grote  (p),  a 
legacy  of  "  1001.  Long  Annuities  Stock,"  was  held  by  Lord 
Eldon  (reversing  the  decision  of  Sir  W.  Grant)  (q),  to  be  pecu- 
niary and  not  specific;  his  Lordship  coming  to  that  conclusion 
upon  the  context  of  the  Will  and  the  terms  of  the  gift,  as  com- 
pared with  tho®e  of  the  other  bequests,  and  upon  evidence  of  the 
state  of  the  funded  property.  Again,  in  Boys  v.  Williams  (r),  a 
testatrix,  by  a  codicil,  gave  "to  A.  and  M.  501.  each  of  Bank 
Long  Annuities  now  standing  in  my  name":  At  the  date  of 
the  codicil  and  at  <her  death,  she  possessed  Long  Annuities 
sufficient  to  answer  this  bequest  specifically,  but  not  also  to 
satisfy  certain  legacies  charged  by  the  other  testamentary  papers 
upon  the  same  stock :  Evidence  as  to  the  state  and  value  of  the 
testatrix's  property  in  the  funds  at  those  respective  times  was 
admitted  by  Lord  Brougham  (reversing  the  decision  of  Sir  L. 
Shadwell,  V.-C.  (s).  On  the  effect  of  that  evidence,  and  the 
language  of  the  testamentary  papers  taken  together,  the 
bequests  to  A.  and  M.  were  held  by  his  Lordship  not  to  be 
specific,  but  mere  pecuniary  legacies,  intended  to  be  charged  on 
the  stock  in  question  {t). 
Debts  and  A  debt  due  to  the  testator  may  be  speeifically  bequeathed:  as 

where  there  is  a  bequest  of  "  the  money  now  owing  to  me  from 
A."(^)'  o''  "  t^®  money  due  to  me  on  the  bond  of  A.,"  or  ''my 
mortgage  "(x),  or  "  the  interest  of  7,O0OZ.  secured  on  mortgage 
of  an  estate  at  W.,  in  the  county  of  N.,  belonging  to  B,.  T."(«/), 
or  "^my  East  India  Bonds"  (0),  or  "my  noteowdng  from  A. "(a): 

(p)  2  Euss.  &  M.  699.  But  evidence  of  declarations  of  the  tes- 
tator of  his  intentions  is  not  admissible:  Honvood  v.  Griffith,  4  De  G. 
M.  &   G.   700.     See  post,  p.  956. 

(q)  3Meriv.  316. 

(r)  2  Euss.  &  M.  689. 

(s)  3  Sim.  563. 

(t)  See  also  Collison  v.  Curling,  9  CI.  &  P.  88;  Warren  v.  Postle- 
thwaite,  2  Coll.  116,  121;  Innes  v.  Sayer,  3  Mac.  &  G.  606;  Horwood 
V.  Griffith,  4  De  G.  M.  &  G.  700. 

{v.)  Ellis  V.  Walker  Ambl.  309;  Duncan  v.  Bunoaii.,  27  Beav.  386; 
Re  Burhe.  [1914]  1  Ir.  E.  81. 

(x)  SidehotJuim  v.  TVatson,  11  Hare,  170.  But  where  a  sum  of 
money  is  given,  and  the  mortgage  is  merely  mentioned  as  descriptive 
of  the  then  situation  of  the  money,  the  legacy  is  general:  Le  Grice  v. 
Finch.  3  Meriv.   50. 

(y)  Gardner  v.   Hatton,  6   Sim.   93. 

(z)  Sleech  v.  Thorington,  2  Ves.  Sen.  562,  563. 

(o)  Drinhwater  v.  Falconer,  2  Ves.  Sen.  622.  So  where  the  legacy 
is  of  "  all  such  sums  of  money  as  my  executors  may,  after  my  death, 
receive  on  the  interest  note  given  to  me  by  Messrs.  C,  bankrupts,  &c.," 
it  is  specific:  Fryer  v.  Morris,  9  Ves.  360. 
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Or  where  the  te&tsitov, reciting  that  he  is  possessed  of  about  7,000Z. 
Navy  Bills,  gives  the  same  to  his  executor,  to  receive  the  interest, 
and  lay  out  the  siame  in  the  funds,  to  such  uses  as  his  daughter 
shall  appoint  (6) .  So  where  the  testator  bequeathed  to  his  sister 
"  the  interest  arising  from  her  husband's  bond  to  me  for  principal 
3,500Z.  sterling  for  life,  to  her  separate  use,  amounting  to  V7bl. 
sterling  per  annum,"  and  on  the  decease  of  his  sister,  the  prin- 
cipal of  the  said  bond  to  her  four  daughters,  to  be  equally  divided 
am'ongst  them:  Lord  Thurlow  decided  that  the  bond  was  speci- 
fically given  (c) . 

Again,  where  the  bequest  was  "  to  my  granddaughter  the  sum 
of  40Z.,  hei7tg  part  of  a  debt  due  to  me  for  rent  from  A.,  she 
allowing  what  charges  shall  be  expended  in  getting  the  same: 
Item,  I  bequeath,  to  itny  grandsons  C.  &  D.,  the  rest  and  residue 
of  what  is  due  to  me  from  the  said  A.,  which  is  about  401.  more, 
in  equal  shares,  and  they  allowing  charges  as  aforesaid":  these 
were  held  specific  legacies  (d).  So  a' legacy  of  "1,000/5.  being 
some  part  of  moneys  received  from  my  debtor,  Mrs.  A.  G., 
deceased,  but  not  remitted  to  me,"  was  held  specific  (e).  So  a 
gift  to  A.  B.  of  "  the  sum'  of  lOOL,  which  said  sum  is  owing  to 
me  by  bond  from  her  father,"  was  held  to  be  a  specific,  and  not 
a  demonstrative  legacy  (/). 

But  where  a  legacy  is  bequeathed  out  of  a  debt  it  will  not, 
generally  speaking,  be  a  regular  specific  legacy,  but  a  bequest, 
in  the  nature  of  a  specific  legacy,  or  a  demonstrative  legacy, 
according  to  the  distinctions  already  stated,  with  regard  to 
legacies  out  of  a  particular  stock  {g).  Such  legacies,  therefore, 
are,  in  one  sense  only,  specific,  viz.,  that  against  all  other  general 
legatees  they  have  a  precedency  of  payment  out  of  the  debt  or 
security:  but  in  another  sense  they  are  general,  since,  if  the 
debt  be  not  in  existence  at  tlic  testator's  death,  or  if  it  be  in- 
sufficient to  pay  the  legacies,  the  legatees  will  be  entitled  to 

(6)  Pitt  V.  Camelford,  3  Bro.  0.  0.  160. 

(c)  Ashburnerv.  M'Guire,  2  Bro.  0.  0.  108.  This  case  has  been  fol- 
lowed by  Chaworth  v.  Beech,  4  Ves.  555;  Innes  v.  Johnson,  4  Vos.  563; 
Stanley  v.  Potter,  2  Oox,  180.     But  see  Coleman  v.  Coleman,  2  Vea.  (539. 

(c/)  Ford  V.  Fleming,  1  Eq.  Oa.s.  Abr.  302,  pi.   3. 

(e)  Nelson  v.  Carter,  5  Sim.  530.  See  also  Basan  v.  Brandon,  8 
Sim.  171. 

(/)  Davis  V.  Morgan,  1  Beav.  405. 

{(j)  Ante,  p.  922;  Campbell  v.  Graham,  1  Euss.  &  M.  453.  A 
bequest  of  10,000/.  sterling  '*  being  my  share  of  tlie  capital  now  en- 
gaged in  the  banking  bu^■iness,"  was  held  by  liomilly,  M.  II.,  to  bo 
a  demonstrative  legacy:    Sparrow  v.   Josselijn,   16  Beav.   135. 

8  (2) 
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of  debt. 


satisfaction  out  of  the  general  estate  of  the  testator  {h) .  This 
general  rule  is  obviously,  as  in  the  case  of  a  legacy  out  of  stock, 
subject  to  be  controlled  by  the  manifest  intention  of  the  testator, 
to  bequeath  so  much  of  the  identical  debt  (^) . 

The  forgiveness  by  will  of  a  debt  owing  to  the  testator  is  a 
specific  legacy  and  will  liot  abate  with  the  general  legacies  {*j).\ 

The  income  arising  from  personalty  specifically  bequeathed 
is  apportionable  under  the  Ap2>ortionment  Act,  1870  (fc),  as 
between  the  specific  legatee  and  the  estate  of  the  testator  {I)  .■ 


2.  Bequests 
connected 
with  the 
realty. 


2.  Bequests  connected  with  the  realty.  Every  devise  of  land 
is  specific  (m) ;  and  so  a  bequest  of  a  lease  for  years  of  a  farm  (n), 
or  of  tithes  (o),  is  a  specific  legacy. 

So  a  bequest  of  .a  rent  out  of  a  term  of  years  is  specific:  afe 
where  the  testator  bequeathed  40?.  a  year  to  A.  for  life,  out  of 
his  chattel  estate  at  Kenn,  and  101.  a  year  to  B.  for  life,  out  ofi 
the  same  estate,  which  he  gave  to  C;  these  several  bequests 
were  held  specific  (p) .  But  if  it  be  apparent  that  the  testator's 
meaning  is  to  give  the  legatee  an  anniiity  at  all  events,  the 
legacy  will  be  a  general  one,  though  it  is  directed  to  be  paid  cmt 
of  an  estate  or  the  rents  of  it;  consequently,  though  the  fund, 
out  of  Avhich  the  legacy  is  directed  to  be  paid,  should  fail,  the 
legatee  will  be  entitled  to  have  his  legacy  made  good  out  of  the 
general  personal  estate  (q). 


(h)  For  examples,  see  Roberts  v.  PococTc,  4  Ves.  150;  Smith  v.  Fitz- 
gerald, 3  Ves.  &  BeaxQ.  5;  Acton  v.  Acton,  1  Meriv.  178;  ante,  p.  917, 
note   (v). 

(i)  Badrich  v.  Stevens,  3  Bro.  G.  C.  431. 

{j)  Re  Wedmore,  [1907]  2  Oh.  277. 

(k)  33  &  34  Vict.  c.  35. 

(Z)  Pollock  V.  Pollock,  L.  B.  18  Eq.  329,  in  which  case  Malins, 
V.-O.,  corrected  his  expression  to  the  contrary  in  Whitehead  v.  White^ 
head,  L.  E.  16  Eq.  528.  See  also  Capron  v.  Capron,  L.  E.  17  Eq. 
288;  Hasluck  v.  Pedley,  L.  E.  19  Eq.  271,  per  Jessel,  M.  E. 

(m)  Forrester  v.  Leigh,  Ambl.  173.  It  was  at  one  time  supposed 
that  since  the  Wills  Act  (1  Vict.  c.  26),  a  residuary  devise  of  real 
estate  is  not  specific:  Dady  v.  Hartridge,  2  Dr.  &  Sm.  236;  but  it  is 
now  established  that  a  residuary  devise  ranks  for  the  purpose  of 
payment  of  debts  pari  passu  with  specific  devises.  See  post,  Pt.  rv. 
Bk.  I.  Oh.  II.  §  I. 

(»)  Long  V.  Short,  1  P.  Wms.  403. 

(o)  Rudstone  v.  Anderson,  2  Ves.  Sen.  418;  Hone  v.  Medcraft,  1 
Bro.  0.  0.  263. 

(p)  Long  V.  Short,  1  P.  Wms.  403;  and  see  the  extract  from  Beg. 
Lib.  in  Cox's  note.  See  also  Creed  v.  Creed,  11  01.  &  F.  508,  by 
Lord  Oottenham. 

(g)  Mann  v.  Copeland,  2  Madd.  223;  Vickers  v.  Pound,  6  H.  L.  0. 
885. 
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So  if,  instead  of  an  annuity,  a  gross  6um  be  given  out  of  a 
term  or  estate,  it  would  seem  that  such  bequest  would  operate 
as  a  charge  only  on  the  property  and  be  considered  as  a  de- 
monstrative legacy,  i.e.  the  gift  of  so  much  money,  intended  for 
the  legatee  at  all  events,  with  a  fund  (the  estate)  particularly; 
referred  to  for  its  payment;  so  that  if  the  estate  be  not  the 
testator's  property  at  his  death,  the  legacy  will  not  fail,  but  be 
payable  out  of  his  general  assets  (r) .  This  is  another  instance 
of  a  bequest  in  the  naturcof  a  specific  legacy,  or  a  demonstrative 
legacy. 

Accordingly,  in  the  case  of  Willox  v.  Rhod,es  (s),  a  testator 
gave  a  number  of  legacies,  adding,  "  I  guarantee  my  estate 
at  C.  for  the  payment  of  the  above  legacies;"  and  in  the 
subsequent  part  of  his  Will  he  gave  many  other  legacies:  It 
was  holden,  that  the  first  class  of  legacies  were  not  specificy 
and,  failing  the  estate  at  C,  were  to  be  borne  by  the  general 
personal  estate  {t). 

But  though  general  legacies  do  not  become  specific  because 
they  are  charged  upon,  or  payable  out  of  the  proceeds  of  real 
estate,  yet  if  the  testator  direct  his  freehold  or  leasehold  estates 
to  be  sold,  and  'dispose  of  the  proceeds  in  such  a  form  as  to 
evince  an  intention  to  bequeath  them  specifically,  the  legacy 
will  be  properly  specific  (u) .  ,So  if  a  testator  simply  charges  his 
real  estate  with  a  sum  of  money,  and  then  bequeaths  theJ 
money  so  charged,  the  real  estate  alone  is  liable  to  the  pay- 
ment (x).  Again,  if  annuities  are  given  as  specific  interests  in 
the  real  estate,  they  will  not  be  affected  by  a  general  charge  of 
legacies:    and  if   the  land   be  sold  for   the  payment   of   the 

(r)  Savilev.  Blacket,  1  P.  Wms.  778;  Fowler  \.  Willoughhy,  2  Sim. 
&  Stu.  35-4;   Livesay  v.  Redfern,  2  Y.  &  OoU.  90. 

(s)  2  Euss.   Ohanc.    Cas.    452. 

\t)  See  accord.  Creed  v.  Creed,  11  01.  &  F.  510,  by  Lord  Cottea- 
ham. 

(it)  Page\.  Leapingwell,  18  Ves.  463;  Williams  v.  Hughes,  24  Beav. 
474.  The  authority  of  Page  v.  Leapingwell,  (ubi  supra)  applies 
where  the  testator  disposes  of  an  estate  which  he  assumes  will  pro- 
duce a  given  sum,  or  with  an  ascertained  fund,  in  which  case  it  is 
indifferent  whether,  after  he  has  given  certain  portions,  ho  specifies 
the  remainder  by  stating  its  amount,  or  by  comprising  it  under  the 
term  of  "  residue"  {Petre  v.  Petre,  14  Beav.  197,  200;  Elwes  v.  Coust^an, 
30  Beav.  554,  555;  Walpole  v.  Apthorp,  L.  R.  4  Eq.  37);  but  doe^ 
not  apply  where  the  testator  does  not  know  the  amount  of  the  fund, 
nor  could  be  taken  to  have  acted  on  a  conception  of  it:  Dc  Lide  v. 
Hodges,  L.  R.  17  Eq.  440;  De  Qiietteville  v.  J)e  Quettemlle,  92  L.  J. 
758. 

{x)  Dickin  v.  Edwards,  4  Hare,  273,  276.  See  also  Williama  v. 
Hughes,  24  Beav.  474,  480. 
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bequest  of 
general  per 
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legacies,  it  must  be  sold  subject  to  the  annuities;  or  if  sold 
dischargal  of  them,  the  proceeds  must  be  subject  to  the  same 
liability,  inasmuch  as  such  annuities  are,  as  to  the  real  estates, 
entitled  to  priority  over  the  legacies  («/) . 

3.  Bequests  contained  in  a  residuary  clause:  The  question, 
whether  such  bequests  are  specific  or  general,  may  become 
important,  where  it  is  contended  that  the  bequest  is  specific,  so 
as  to  exonerate  the  personal  estate,  which  is  the  subject  of  it, 
from  debts  and  legacies,  and  charge  the  realty  therewith  (2) ;  or 
where  the  personal  estate  so  bequeathed  comprises  property 
wliich  is  wearing  out  rapidly  (such  as  leaseholds  or  Long 
Annuities),  and .  it  is  given  to  one  for  life,  remainder  to 
another. 

The  bequest  of  all  a  man's  personal  estate  generally  is  not 
specific:  the  very  terms  of  such  a  disposition  demonstrate  its 
generality  («).  And  the  circumstance  of  the  bequest  of  the 
general  personal  estate  being  in  the  same  sentence  with  that  of 
the  real,  the  devise  of  which  is  naturally  specific,  will  not  be 
sufficient  to  make  it  a  specific  legacy  (&). 

But  if  a  man  having  personal  property  at  A.  and  elsewhere, 
bequeath  all  his  personal  estate  at  A.  to  o,  particular  person,  the 
legacy  is  specific;  and  if  there  is  a  deficiency  of  assets  to  pay 
other  legacies,  such  a  legacy  will  not  abate  with  tlie  other 
legacies  (c) .  So  where  the  testator  bequeaths  the  residue  of  all 
his  personal  estate  m  the  Island  of  Jamaica,  this  is  a  specific 
legacy  (d) :  and  so  is  a  bequest  of  all  the  testator's  goods  and 
chattels  in  a  particular  county  (e) . 

(y)  Spong  v.  Spong,  3  BHgh,  N.  S.  84;  Creed  v.  Creed,  11  CI.  & 
r.  491,  507;  Conron  v.  Conron,  7  H.  L.  0.  168. 

(z)  See  post,  Pt.  iv.  Bk.  i.  Oh.  11.  §  i. 

(a)  Fairer  v.  Park,  3  0.  D.  309;  Otiseley  v.  Anstruther,  10  Bea.v. 
543;  cf.,  however,  Shepheard  v.  Beetham,  6  C.  D.  597,  where  a  be- 
quest to  a  hospital  of  "  all  other  my  personal  estate  and  effects  which 
I  can  by  law  bequeath  to  such  an  institution,"  was  held  to  be  specific. 
See  also  Powell  v.  Riley,  L.  E.  12  Eq.  175.  In  Jones  v.  Bruce,  11 
Sim.  221,  228,  Sir  L.  Shadwell  said  that  the  gift  of  the  whole  personal 
estate  was  as  specific  as  if  the  testator  had  enumerated  everj-  chattel 
and  then  said,  "  I  give  them  to  my  wife."  That  dictum  (which  was  not 
necessary  for  the  decision)  is  disapproved  by  Lord  Selborne  in  Bohert- 
son  V.  Broadbent,  8  App.  Gas.  812,  816. 

(6)  Howe  V.  Lord  Dartmouth,  7  Ves.   138. 

(c)  Treat.  Eq.  B.  4,  Pt.  1,  Oh.  2,  s.  5;  Sayer  v.  Sayer,  2  Vern.  688. 

(d)  Nisbett  V.  Murray,  5  Ves.  150.  See  also  Robinson  v.  Webb, 
17  Beav.  260. 

(e)  Moore  v.  Moore,  1  Bro.  0.  0.  127.  So  of  all  the  goods  in  a  par- 
ticular room:    Green  v.   Symonds.  1  Bro.   C.  0.    129,  in  7iotis;  or  of 
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A  general  residuary  clause  is  not  the  less  general  because  it 
contains  an  enumeration  of  some  of  the  particulars  of  which  it 
may  consist  (/) .  Nor  does  tlie  fact  that  a  specific  legacy  is  given 
or  a  specific  part  of  the  personalty  excepted  out  of  a  general 
residue,  make  a  gift  of  tliat  general  residue  specific  {g) .  But 
cases  of  this  kind  obviously  depend  on  the  construction  of  the 
particular  Will  in  which  the  gift  is  found:  And  sometimes; 
where  there  has  been  an  enumeration  of  items  coupled  with  a. 
gift  of  the  general  personal  estate,  tlie  particular  items  have* 
becji  held  not  to  be  included  in  the  general  personal  estate,  but 
to  be  disposed  of  specificaliy  (Ji). 

An  indication  in  the  .Will  of  an  intention  that  the  property 
should  continue  to  be  enjoyed  by  the  tenant  for  life  in  specie  as 
it  existed  at  the  date  of  the  Will,  does  not  make  a  legacy  specific 
in  its  strictest  sense  (^), 

If  a  person  bequeaths  jDersonal  property  specifically  to  one 
person  for  life,  with  remainder  over  afterwards,  it  is  clear  that 
the  property  must  be  enjoyed  in  specie  by  the  tenant  for  life, 
notwithstanding  there  is  a  danger  that  one  object  of  the  testa- 

"  all  plate,  linen,  and  furniture  in  my  house  at  A.,  or  which  shall  be 
therein  at  the  time  of  my  decease":  Gayre  v.  Oayre,  2  Vern.  538; 
Shaftesbury  y .  Shaftesbury,  ibid.  747;  Land  v.  Devaynes,  4  Bro.  0.  C. 
537. 

(/)  Taylor  v.  Taylor,  6  Sim.  246;  Pickup  v.  Atkinson,  4  Hare,  628; 
Sutherland  v.  Cooke,  1  Coll.  502.  In  Clarke  v.  Butler,  1  Meriv.  304, 
the  bequest  was  as  follows:   "As  to  all  that  my  leasehold  house  in 

Ii ,  and  all  my  household  goods  and  furniture  tliero  and  at  S , 

and  as  to  all  my  plate,  linen,  china,  pictures,  live  and  dead  stock,  and 
all  the  residue  of  my  goods,  chattels,  and  personal  estate,  &c.,  I  give 
and  bequeath  the  same  to  A.:"  By  a  codicil  he  revoked  the  bequest 
"of  the  residue"  to  A.,  and  gave  "the  residue  of  his  said  personal 
estate"  to  B.:  And  Sir  W.  Grant,  M.  K.,  held  that  the  gift  of  the 
general  residue  only,  and  not  of  the  articles  enumerated,  was  revoked 
by  this  codicil.  In  Taylor  v.  Taylor,  uhi  supra,  Sir  L.  Sliadwell 
distinguished  the  Will  before  him  from  that  which  was  under  considera- 
tion in  Clarke  v.  Butler,  on  the  ground  that  in  the  latter  case  the  gift 
was  divided  into  two  distinct  sentences,  and  the  judgment  as  to  all 
the  things  not  connected  with  the  leasehold  house,  though  given  in  a 
weak  form,  was  supported  by  the  gift  in  the  second  codicil:  whereas,  in 
the  Will  before  him,  there  was  no  division  of  the  sentence,  and  the 
things  specifically  named  could  not  be  separated  from  those  given  in 
general  terms. 

{g)  Re  Ovey,  20  0.  D.  676.  Affirmed  on  apjx^^al  to  the  House  of 
Lords,  sub  nom.  Robertson  v.  Broadbent,  8  App.  Oas.  812. 

{h)  Fitzwilliam  v.  Kelly,  10  Hare,  274,  by  Wood,  V.-O. ;  Mills  v. 
Broivn,  21  Beav.  1;  Bethune  v.  Kennedy,  1  Mylno  &  Or.  114.  But 
generally  items  included  in  the  residue  will  not  be  treated  as  sjm)- 
cific:  Re  TootaVs  Estate,  2  0.  D.  628;  Macdonald  v.  Irmne,  8  C.  D. 
101;  Re  Green,  40  0.  D.  610. 

(i)  Pickering  v.  Pickering,  4  M.  &  Or.  299.  See  Fielding  v.  Preston, 
1  De  G.  &  J.  438,  444;  Mills  v.  Brown,  21  Beav.  14. 
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tenant  for  life  tor's  bounty  will  be  defeated  by  the  tenancy  for  life  lasting  as- 
shall  enjoy         ^  ,    -^  ^  /  -n        -n  ,  i       i  ■ 

long  as  the  property  endures  {j).  But  where  the  bequest  is  not 
.•specific,  a  rule  has  been  firmly  established,  which  is  usually  called 
"  The  rule  in  Howe  v.  Lo?xl  Dartmouth,''  having  been  laid  down 
and  acted  upon  by  Lord  Eldon  in  that  case  (k),  though  it  was' 
not  the  first  decision  to  that  effect  (l).  The  effect  of  this  rule 
is,  that  where  a  testator  limits  personal  property  to  one  for  life 
with  remainder  over,  it  is  prima  facie  to  be  intended  that  the 
testator  means  that  the  same  property  which  is  enjoyed  by  the 
tenant  for  life  should  go  to  those  entitled  in  remainder;  and  if 
any  part  of  the  property  so  given  be  of  a  wasting  nature,  as 
Long  Annuities  or  leasehold  estate,  in  order  to  effectuate  thi^ 
general  purpose  of  the  testator,  such  wasting  property  must  be 
sold  and  converted  into  permanent  property;  in  other  words,  it 
must  bo  invested  in  such  securities  as  are  approved  by  a  Court 
of  Equity,  for  the  l)enefit  of  all  persons  interested  in  it. 

But  it  is  quite  /as  well  settled  as  the  rule  itself,  that  when  any 
indicatior.  is  to  be  found  in  the  Will  of  an  intention  by  the  tes- 
tator, that  the  property  is  to  be  enjoyed  in  specie  in  its  existing 
state,  it  shall  be  so  enjoyed.  But  though  in  such  case  invest- 
ments may  remain,  yet  debts,  such  as  turnpike  bonds,  must  be 
reaHsed  (m).  ' 

The  rule  must  prevail  unless  some  expression  of  intention  can: 
be  gathered  from  the  Will  that  the  property  is  to  be  enjoyed  ifi 
specie;  for  the  mere  absence  of  any  direction  to  convert  the 
property  is  not  sufficient  to  preclude  tiie  application  of  the 
rule(w).  ,  .      ; 


"Goods:" 


SECTION  IV. 

The  Description  of  Legacies. 

The  object  of  this  section  is  to  inquire,  to  what  property, 
legatees  are  entitled  under  particular  modes,  of  description  of  the 
thing  bequeathed. 

"Goods,"  "chattels."  The  word  "goods"  is  noynen  gene- 
ralissimum :  and,  when  construed  in  the  abstract,  will  oom- 


{j)  Pickering  v.  Pickering,  4  M.  &  Or.  299. 
{k)  7  Ves.  137. 

(Z)  Pickering  v.  Pickering,  4  M.  &  Cr.  298. 
{m)  Holgate  v.    Jennings,   24   Beav.    623. 

(n)  The  cases  decided  on  this  principle  will  be  found  collected  post, 
Pt.  III.   Bk.  III.  Ch.  IV.  §  IV.  p.  1123. 
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prehend  all  the  personal  estate  of  the  testator,  as  stock,  bonds, 
notes,  pioney,  plate,  furniture,  &c.  And  a  bequest  of  all  the 
testator's  "chattels"  will  have  the  same  effect  as  a  bequest  of 
all  his  "  goods  and  chattels  "  (o).  So  the  word  ''  effects,"  stand- 
ing alone,  will  pass  the  whole  of  the  testator's  residuary 
estate  {p).  So  the  general  personal  estate  will  2>ass  under  a 
beques!.  of  the  testator's  "property"  (g). 

But  where  the  bequest  is  of  "all  my  goods"  (or  "  of  all  my 
chattels  ")  at  a  particular  place,  the  legacy  is  restricted  to  such 
things  only  as  savour  of  locality,  as  furniture  not  attached  to  the 
freehold,  plate,  linen.  Bank-notes,  and  ready  money  (r).  And 
under  such  a  bequest,  bonds  and  other  choses  in  action  do  not 
pass  (s).     Nor  will  they  pass  by  a  bequest  of  "  all  things  "  in  a 


'  chattels : 


effects : 


'  •  property : 


(o)  Oo.  Lit.  118,  6;  Swinb.  Pt.  7,  §  10,  pi.  8;  Crichton  v.  Symes,  3 
Atk.  62;  Kendall  v.  Kendall,  4  Euss.  Ckanc.  Cas.  370. 

(p)  Campbell  y.  Prescott,  15  Ves.  507;  Hearnew.  Wigginton,  6  Mad. 
119;  Parker  v.  Marchant,  1  Y.  &  Coll.  Oh.  C.  290.  A  gift  of  "all 
my  furniture,  plate,  linen,  and  other  e-ffects  that  may  be  in  my  pos- 
session at  the  time  of  my  death,"  was  held  to  pass  the  residuary  p<?r- 
sonal  estate  of  the  testatrix:  Hodgson  v.  J  ex,  2  C.  D.  122.  And  see 
In  the  goods  of  Jupp,  [1891]  P.  300.  A  gift  of  "  my  sheep  and  all  the 
rest  residue,  moneys,  chattels,  and  all  other  my  effects,"  passes  all  the 
freehold  as  well  as  the  personal  estate:  Smyth  v.  Smyth,  8  0.  D.  561. 
Eut  a  bequest  of  any  money  that  may  X'csult  from  a  sale  of  my  effects, 
followed  by  a  specific  bequest  of  a  watch,  was  held  not  sufficient  to 
pass  the  residue:  In  the  goods  of  O'Loughlin,  L.  B.  2  P.  &  D.  102. 
See  Ponton  v.  Dunn,  1  Kuss.  &  M.  402,  where,  under  a  bequest  of 
"  all  other  my  estate  and  effects  of  whatsoever  nature  or  desoription," 
an  interest  in  a  partnership  was  hold  to  pass.  In  the  case  of  Hall  v. 
Hall,  [1891J  3  Ch.  389,  it  was  held  that  although  in  a  Will  the  use. 
of  the  word  "  devise  "  or  of  the  expression  "  whatsoever  the  same  may 
be,''  would  not  of  itself  be  enough  to  make  the  word  "effects  "  include 
real  estate,  yet  the  combination  of  "  devise  "  with  the  words,  "  whatso- 
ever the  same  may  be  and  wheresoever  the  same  may  be  situate,"  fol- 
lowed in  a  subsequent  clause  by  tlie  word  "  property  "  iised  as  equivalent 
to  "  effects,"  was  enough  to  show  the  intention  of  the  testator  to  dispose 
of  real  estate.  This  case  was  affirmed  on  appeal,  [1892]  1  Oh.  361. 
And  sec    post,  p.  937,  n.   (r). 

{q)  Tyrone  v.  Waterford,  1  De  G.  P.  &  J.  613.  A  testator  "de- 
vised and  bequeathed  his  lands  and  property  whatsoever  in  Australia," 
together  with  the  arrears  of  rent  to  A.  and  J3.,  their  "heirs  and  as- 
signs: "  this  was  held  to  pass  the  testator's  personalty  in  Australia: 
Robinson  v.  Webb,  17  Bcav.  260.  A  bequest  of  "my  property  not  in 
England  and  in  tlic  hands  of  my  attorney  abroad,  consisting  of  Russian 
bonds,  &c.,"  was  held  to  pass  all  the  testator's  property  abroad  with- 
out limitations:  Drake  v.  Martin,  23  Eeav.  89. 

(/•)  Countess  of  Aylesbury's  Case,  cited  by  Lord  Hardwicko,  in  Chap- 
m,an  v.  Hart,  1  Ves.  Sen.  273;  Qreen  v.  Symonds,  1  Bro.  0.  0.  129, 
in  notis. 

{s)  Ibid.  Moore  v.  Moore,  1  Bro.  0.  0.  127;  Jones  v.  Sefton,  4  Ves. 
166;  Hertford  v.  Lowther,  7  Beav.  1.  But  a  bequest  of  "all  my  estate 
and  effects  in  Mauritius  "  was  held  to  pass  the  unpaid  purchase-money 
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particular   house  (^).       It    has  Ibeen   suggested,   indeed,    that 
exchequer    notes,    promissory    notes    payable    to    the    bearer, 
exchequer  bills,  and  bills  of  exchange  endorsed  in  blank,  being, 
according  to  modern  decisions  in  the  Courts  of  Law,  considered 
rather  as  money  in  possession  than  ,choses  in  action,  might  pass 
under  such  a  bequest  as  well  as  Bank-notes  (w).     However,  in 
Stuart  V.  Bute  {x),  Lord  Eldon  said,  "  I  have  seen  Lady  Ayles- 
bury's case,  which  is  also  mentioned  by  Lord  ]\lansfield  in 
Miller  v.  JBoce  (^),  but  has  never  been  cited  accurately:  It  was 
a  bequest  of  '  my  house,  and  all  that  shall  be  in  it  at  my  death: ' 
Lord  Hardwicke  held  that  cash  passed,  and  Bank-notes,  which 
Lord  Hardwicke  there,  I  do  not  know  why,  considered  as  cash, 
but  not   promissory    notes  and    securities,    as    they   were   the 
evidence  of  title  to  things  out  of  the  house,  and  not  things  in  it: 
Bank-notes  I  think  just  in  the  same  situation."     In  Brooke  v. 
Turner  {z),  a  testatrix  bequeathed  to  her  niece,  her  pictures  and 
her  collection  of  coins  (except  those  of  the  two  last  and  present 
kings)  in  and  about  her  dweUing-house ;  and  all  the  residue  of 
her  estate,  both  real  and  personal  (except  as  otherwise  disposed 
of),  she  gave  to  her  grandchildren;  and  she  directed  that,  from 
and  after  the  day  of  her  interment,  all  the  property  over  which 

of  real  estate  in  Mauritius  sold  by  tke  testator  to  persons  residing  in 
that  island:    Guthrie  v.    Walrond,  22  C.  D.  573. 

{t)  Popham  V.  Lady  Aylesbury,  Ambl.  68.  So  in  Fleming  v.  Brook, 
1  Scho.  &  Lefr.  318,  where  the  bequest  was  of  all  testator's  property  in 
A.'s  house,  except  a  particular  bond,  Lord  Redesdale  held  that,  in 
spite  of  the  inference  to  be  drawn  from  the  exception,  choses  in  action 
generally  did  not  pass.  This  decision  has  been  doubted.  See  Hotham 
v.  Sutton,  15  Ves.  319;  post,  p.  935,  n.  {m).  But  it  appears  to  be 
recognized  by  Lord  Oottenham,  when  Master  of  the  EoUs,  in  Arnold  v. 
Arnold,  2  Mylne  &  K.  374.  The  case  of  Fleming  v.  Brook  {uhi 
supra),  which  seems  to  have  been  decided  on  the  authority  of  Moore  v. 
Moore,  1  Bro.  0.  C.  127,  is  referred  to  with  disapproval  by  Cotton, 
L.  J.,  in  Be  Prater,  37  C.  D.  481,  <487,  who  says,  "In  Moore  v.  Moore 
the  words  were  '  goods  and  chattels,'  and  Lord  Bedesdale  said  that 
goods  and  chattels  did  not  apply  to  notes,  bills  of  exchange,  or  bonds, 
and  there  was  not  anything  to  give  a  more  enlarged  meaning  to  those 
Avords.  I  do  not  think  that  the  case  of  Moore  v.  Moore  has  the 
effect  which  Lord  Eedesdale,  according  to  the  report,  seems  to  have 
attributed  to  it."  See  also  observations  of  Ohitty,  J.,  in  Be  Bohson, 
[1891]  2  Oh.  559,  where  under  a  bequest  by  a  testator  of  his  desk 
'■  with  the  contents  thereof,"'  it  was  held  the  words  were  sufficient  to 
pass  all  the  choses  in  action,  including  those  which  were  negotiable 
only  after  indorsement  bv  the  executors;  and  see  Be  O'Brien.  [1906] 
1  Ir.  E.  649. 

(u)  Collins  V.  Martin.  1  Bos.  &  Pull.  648;  Wookey  v.  Pole,  4  B.  & 
A.    1.      See  ante,  p.   598. 

(x)  11  Ves.  662;  S.  C.  in  Dom.  Proc.  1  Dow.  73. 

ly)  1  Bur.  457.  (2)  7  Sim.  671. 
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she  had  any  disposing  power,  in  and  about  her  dwelling-house 
(except  what  she  had  otherwise  given)  should  belong  to  her 
nieoe,  and  not  be  subject  to  diminution  except  by  her  personal 
act  and  authority:  After  the  testatrix's  death,  guineas,  sove- 
reigns. Bank  of  England,  country  bank,  and  promissory  notes, 
and  a  mortgage,  to  a  large  amount  in  the  whole,  were  found  in 
her  house:  And  Sir  L.  Shadwell,  V.-C,  held,  that  the  niece 
(notwithstanding  an  annuity  and  a  sum  in  gross  were  given  to 
her  by  the  Will)  was  entitled  to  the  guineas  and  sovereigns,  and 
also  to  the  Bank  of  England  notes,  but  not  to  the  country  bank 
or  promissory  notes,  or  the  mortgage:  His  Honour  observed, 
that  Lord  Hardwieke  held  that  Bank  of  England  notes  passed 
under  the  bequest  in  Lady  Aylesbury's  Case,  and  that  Lord 
Eldon,  though  he  expressed  a  doubt  as  to  the  principle  of  that 
decision,  did  not  expressly  overrule  it  {a).  Again,  in  Hertford 
V.  Loiother{h),  it  was  held  by  Lord  Langdale,  M.  R.,  that  a 
bequest  of  "all  the  goods  and  chattels,  plate,  linen,  money  at 
the  bankers,  or  stock  in  th6  Monte  de  Milano,  linen,  horses, 
carriages,  &c.,  I  may  die  possessed  of  at  Milan,"  did  not  pass 
Polish  certificates  and  Neapolitan  bordereaux  (being  govern- 
ment obligations)  there  situate,  entitling  the  bearer  to  receive 
the  interest  and  oapital  at  a  future  time:  inaemuch  as  the 
authorities  determine,,  that,  in  such  cases,  chases  in  action,  except 
Bank-notes,  are  not  to  be  considered,  as  having  the  locality, 
of  the  places  where  the  securities  arc.     It  was  further  held 

(a)  Scoalso  Lord  Hedesdale's  judgment  in  Fleming  \ .  Brook,  1  Scho. 
&  Lefr.  319,  and  Lord  Laugdalo's  in  Hertford  v.  Lowther,  7  Beav.  9. 
It  will  bo  observed  that  although  there  are  a  great  many  cases  wliich 
lay  down  that  chases  in  action  cannot  be  referred  to  as  of  any  par- 
ticular locality,  yet  there  are  cases  where  a  gift  of  property  in  a  par- 
ticular locality  has  been  held  to  include  debts  due  from  persons  in  that 
locality.  See  Nisbett  v.  Murray,  5  Ves.  149;  Arnold  v.  Arnold,  2 
M.  &  K.  365;  Tyrone  v.  Waterford,  1  De  G.  F.  &.  J.  613,  625.  It 
would  seem  that  the  latter  cases  go  upon  this,  that  there  was  in  the 
Wills  a  sufficient  indication  of  intention  to  include  under  the  descrip- 
tion of  property  in  a  particular  place  that  which  really  cannot  liave  any 
locality.  See  per  Cotton,  L.  J.,  in  Re  Prater,  37  C.  D.  481,  486. 
.It  would  seem  that  in  construing  such  words  respecting  property  des- 
scribed  locally,  the  older  cases  do  not  give  them  a  stereotype<i  meaning, 
but  in  every  Will  such  woi*ds  must  receive  light  and  colour  from  the 
context  and  circumstances  of  the  testator.  See  per  Bowen,  L.  J.,  ibid. 
488.  In  this  case  the  decision  was  largely  based  upon  the  groimd  that 
if  the  strictest  and  narrowest  construction  was  put  upon  tho  words 
employed  by  the  testator,  "my  proiwrty  at  Rothschild's  Bank,''  the 
evidence  showed  ihiat  thei'O  was  nothing  at  all  at  the  bank  to  whicJi 
these  words  could  apply,  and  tliat  such  a  construction  would  render  the 
bequest  insensible. 

(6)  7  Beav.  1. 
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"  household 
ffoods : ' ' 


"  Goods  and 
chattels,  &c. 
in  and  about 
the  house  :  " 


that  such  securities  could  not  bo  considered  as  money  or  cash: 
And  that,  not  having  their  locality  at  Milan,  they  did  not  pass 
under  the  words  "  &c.  at  Milan."  This  decision  was  affirmed 
oji  appeal  to  the  Lord  ChanocUor  (<?) . 

By  the  term  "household  goods,"  everything  of  a  permanent 
nature,  i.e.,  articles  of  household  use  which  are  not  consumed  in 
their  enjoyment,  that  were  used  in,  or  purchased,  or  otherwise 
acquired  by  a  testator,  for  his  house,  will  pass  to  the  legatee. 
But  goods  in  his  house,  which  are  also  goods  in  the  way  of  hisi 
trade  or  business,  will  not  pass:  as  where  the  testator,  under  a 
contract  with  government,  was  possessed  of  seven  hundred  beds, 
which  he  employed  in  entertaining  sick  and  wounded  seamen  of 
the  Royal  Navy  ('dl). 

Plate  will  pass  by  this  term  (e),  and  it  should  seem  that  it  is 
not  of  any  consequence  whether  the  plate  was  in  common  use  or 
not,  provided  it  were  suitable  to  the  situation  and  quality  of  the 
testator  (/).  But  a  gift  of  plate,  &e.  at  a  certain  house  will 
not  pass  plate  at  bankers  {g) . 

But  articles  found  in  the  house  whose  use  is  in  their  con- 
sumption, as  malt,  hops,  or  victuals,  will  not  pass(/i).  Norl 
will  guns  and  pistols  pass,  if  used  in  riding  and  shooting  of 
game,  though  they  may  in  some  sense  be  for  defence  of  the 
house:  but  a  clock  in  the  house,  if  not  fixed  thereto,  will  be 
included  in  the  words  "household  goods"  {i). 

Where  the  testator  directed  that  aU  his  plate,  furniture, 
household  goods,  &c.,  &c.,  and  other  "goods  and  chattels,''  &c., 
&c.,  which  should  be  in  and  about  his  dwellijig -house  and  out- 
houses at  A.  at  his  death,  should  be  enjoyed  by  such  person 
as  should  be  entitled  to  his  estate  under  his  son's  marriajge 
settlement ;  Lord  Henley  held  that  running  horses  were  within 
the  words  (;'). 

In  another  case,  the  testator  bequeathed  to  Lady  S.  alL  the 
residue  of  his  persomal  estate  and  effects,  except  such  part  as 

(c)  See  7   Beav.   Addenda  et  Corrigenda. 

(d)  Pratt  V.  Jackson,  2  P.  Wms.  302;  S.  C,  in  error,  1  Bro.  P.  0. 
222,  Toml.  edit. 

(e)  Lillcotty.  Com^ton,  2  Vern.  638;  Snelsony.  Corhett,  3  Atk.  370. 
(/)  Kelly  V.   Powlett,  Ambl.   605,  approved  by  Lord  Alvanley  in 

Porter  v.  Tournay,  3  Ves.  313.  But  the  judgments  in  all  the  older 
cases  rely  on  the  plate  being  commonly  used  by  the  family. 

(g)  Be  Zouche,  [1919]  2  Oh.  178. 

(h)  Slanning  v.  Style,  3  P.  Wms.  334. 

(i)  Ibid.  See  also  Cole  v.  Fitzgerald,  1  Sim.  &  Stu.  189;  post, 
p.  939. 

(/)  Qowerv.  Oower,  Ambl.  61. 
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(should  be  im  mid  about  his  house  at  C,  which  part  he  gave  to  hia 
son,  and  directed  the  household  furniture  to  go  as  heirlooms: 
In  an  iron  chest  at  C,  in  which  the  steward  kept  the  cash,  was 
found  a  bond  for  arrears  of  rent,  and  the  sum  of  379L  3^.  9d. 
in  cash;  Lord  Loughborough  decided  that  the  bond  and  cash' 
did  not  pass  to  the  son  (k). 

A  gift  of  the  "contents  "  of  a  house  has  been  held  to  include 
valuable  ornamental  fixtures  {I). 

The  words  "goods,"  "  chattels,"  and  other  general  terms,  if  "Goods "and 
looupled  with  other  words  of  a  limited  signification,  will  be  -wrords  re- 
restrained  to  things  ejusidem  cfeneris.     Thus,  where  the  testator  stncted  by 

.        .  ,  the  context, 

bequeathed  to  his  niece  all  his  goods,  chattels,  household  stuff, 

furniture,  and  other  things,  which  should  be  in  his  house  at  A., 
it  was  decreed  that  cash  found  there  at  the  testator's  house  did 
not  pass;  for  by  the  words  "other  tilings  "  should  be  intended 
things  of  like  nature  and  species  with  those  before  specified  {II). 

But  where  the  bequest  was  of  all  the  testatrix's  plate,  linen, 
household  goods,  and  other  effects,  money  excepted,  Lord  Eldon 
held,  that  although  it  was  now  settled  that  the  words  "other 
effects"  mean,  in  general,  effects  ejusdem  generis,  yet  in  this 
case  all  the  residuary  estate  (including  leaseholds,  stock,  a  pro- 
missory note,  jewels,  wearing  apparel,  a  carriage,  wines,  &c.), 
except  money,  should  pass:  for  the  disposition,  by  reason  of  the 
express  exception,  must  be  taken  to  comprehend  all  that  she 
had  not  excluded,  which  was  money  only  (m). 

Several  other  authorities  may  be  found,  which  show  that  this 
rule  is  not  of  universal  application  (^z). 

(k)  Jones  v.  Sefton,  4  Ves.   166. 

(l)  Be  Oppenheim,  111  L.  T.  937. 

(U)  Traffordv.  Bernge,  1  Eq.  Oas.  Abr.  201,  pi.  14.  Soo  for  other 
instances,  Rawlings  v.  Jennings,  13  Ves.  39,  46;  Collier  v.  Squire,  3 
Buss.  Chan.  Oas.  467;  Lamphier  v.  Despurd,  2  Dr.  &  Warr.  59.  See 
also  the  judgment  of  Knight  Bruce,  V.-C,  in  Parker  v.  Marchant,  1 
Y.  &  Ooll.  Ch.  C.  301— .•i04;  Mullins  v.  Smith,  1  Dr.  &  Sm.  204; 
Clifford  V.  Arundell,  1  De  G.  F.  &  J.  307;  In  the  goods  of  Ludlow, 
1  Sw.  &  Tr.  29;  Manton  v.  Tahois,  30  O.  D.  92.  The  expression, 
"  &c."  refers  only  to  property  ejusdem  generis:  Newman  v.  Netoman, 
26  Beav.  220;  Burnahy  v.  Tassell,  L.  11.  11  Eq.  363.  But  see  Chapman 
V.  Chapman,  4  C.  D.  800,  where  the  rosidu<>  was  held  to  pass  on  tho 
ground  that  "  although  tho  words  which  tlio  testator  used  Avoro  not 
artistic,  still  they  load  ti)  only  one  possible  conclusion,  viz.,  that  he 
intended  to  make  his  wifo  his  universal  residuarv  legatee,"  per  Jessel, 
M.  R.,  p.  801;  cf.  King  v.  George,  4  0.  D.  435;  5  0.  D.  627. 

(m)  Hotham  v.  Sutton,  15  Ves.  319.  Sec  accord.  Ivison  v.  Oassiot, 
3  Do   G.  M.  &  G.  9-58.     Son  also  Brooke  v.  Turner,  ante,  p.  932. 

(n)  Parker  v.  Marchant,  1  Y.  &  0.  Ch.  0.  290,  301,  302;  Ch<i>pman. 
V.  Chapman,  4  C.  D.  800;  and  post,  note  {r).    Most  of  the  exceptions 
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In  KetidaU  v.  Kendall  (o),  it  was  holden  by  Lord  Lyndhurst 
that  a  bequest  of  "all  monies,  goods,  ohattels,  clothifig,  dc,  my 
property,  which  may  remain  after  paying  my  funeral  expenses 
and  debts,"  would  pass  the  testator's  interest  in  stock  and 
money,  inasmuch  as  the  words  "monies,  goods,  and  chattels," 
would  pass  the  whole  personal  estate,  including  stock,  and  the 
introduction  of  the  words  "clothing,  &c.,"  was  not  for  the 
purpose  of  qualifying  the  former  terms,  but  resulted  from  the 
anxiety  of  the  testator  to  enumerate  every  species  of  property 
which  occurred  to  him  (p) . 

So  in  Arnold  v.  Arnold  (q),  the  testator  by  a  Will  executed  in 
India,  where  he  and  his  family  then  resided,  bequeathed  among 
other  legacies,  "  to  my  dear  wife  1,000Z.  sterling,  also  my  wines 
and  property  in  England:  "  Lord  Cottenham  held,  that  the 
widow  took  aU  the  several  descriptions  of  the  testator's  property 
which  the  Master  had  reported  to  have  been  in  England  at  the 
time  of  his  death;  including  casli  and  bills  in  the  hands  of  his 
bankers  and  a  reversionary  interest  in  the  three  per  cents .  And 
his  Lordship  observed,  that  the  mere  enumeration  of  particular 
articles,  followed  by  a  general  bequest,  obviously  did  not  of 
necessity  restrict  the  general  bequest;  because  a  testator  often 
throws  in  such  specific  words,  and  then  winds  up  the  catalogue 
with  some  comprehensive  expression,  for  the  very  purpose  of 
preventing  the  bequest  from  being  so  restricted:  The  learned 
Judge  added  that  he  had  been  unable  to  discover  any  instance 
in  which  the  word  "property  "  had  been  confined  to  articles  of 
the  description  before  enumerated,  unless  where  other  expres- 
sions occurred  from  which  it  was  clear  that  the  word  was  not 
used  in  its  ordinary  sense. 

Again,  the  word  "effects,"  w^hen  inserted  in  a  residuary  dis- 
position, will  not  be  confined  to  articles  ejusdem  generis  with 


fall  within  another  rule,  viz.,  that  the  entirety  which  has  been  ex- 
pressly and  definitely  given  shall  not  bs  prejudiced  by  an  imperfect 
and  inaccurate  enumeration  of  the  particulars  of  the  specific  gift: 
West  v.  Laivday,  11  H.  L.  C.  375,  384.  See  also  Dean  v.  Gibson, 
L.  E.  3  Eq.  713.  717;  and  cf.  Cambridge  v.  Boiis,  8  Ves.  12;  Re 
Brocket,  [1908]  1  Ch.  185. 

(o)  4  Eu?s.  Chanc.  Cas.  360.  See  also  Fleming  v.  Burrows,  1  Euss, 
Chanc.  Car-.  276. 

{p)  See  further  Oover  v.  Davis.  29  Beav.  222:  Swinfen  v.  Sunnfen, 
ibid.  207;  Nugee  v.  Chapman,  ibid.  290;  Molyneux  v.  Rowe,  8  De  Gr. 
M.  &  G.  368;  In  the  goods  of  Qoodyar.  1  Sw.  &  Ti-.  127;  Kimg  v. 
George.  4  C.  D.  435:  5  C.  D.  627;   Re  Fleetwood,  15  C.  D.  594. 

(?)  2  M.  &  K.  365. 
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those  preoeding  it:  Thuis  where  the  bequest  was  of  all  tlie 
testator's  sugar-house,  &c.,  stock,  with  jewels,  plate,  household 
goods,  furniture,  and  all  effects  whatsoever,  the  general  residue 
passed  (r) . 

An  instance  of  the  restraint  of  general  words  by  the  context 
may  be  adduced  in  the  doctrine,  that,  where  the  legatee  has  a 
money  legacy,  this  circumstance  is  to  be  considered  as  clearly 
manifesting  an  intention  to  confine  the  import  of  the  word 
"goods"  or  the  like,  so  as  to  prevent  it  passing  ready 
tmoney  (s). 

"Household  furniture:  "  By  this  expression,  all  personal  "Household 
chattels  will  pass  that  may  contribute  to  the  use  or  convenience 
of  the  householder,  or  the  ornament  of  the  house  (t),  as  plate, 
linen,  china,  both  useful  and  ornamental,  and  pictures  (ii) :  But 
goods  or  plate  in  the  possession  of  the  testator  in  the  way  oif  his 
trade,  will  not  pass  (a?):  nor  books  (y):  nor  wines  (z).  As  a 
g'eneral  rule  a  bequesit  of  "household  furniture  "  will  not  pass 
the  tenant's  fixtures  in  a  leasehold  house  occupied  by  the 
ItestatoT  (a) . 

In  Re  Seton-Smith  (6),  where  the  testator,  an  innkcepier, 

(r)  Campbell  v.  Prescoit,  15  Ves.  500;  Mitchell  v.  Mitchell,  5  Madd. 
69.  See  also  Parker  v.  Marchant,  1  Y.  &  Ooll.  Oh.  C.  290;  Fisher  v. 
Hepburn,  14  Beav.  626;  Re  Kendall's  Trust,  14  Beav.  608;  Everall 
V.  Browne,  1  Sm.  &  Gr.  368;  Dean  v.  Gibson,  L.  R.  3  Eq.  713:  In  the 
goods  of  Sharman,  L.  R.  1  P.  &  D.  661;  Hodgson  v.  Jex,  2  0.  D.  122. 
So  copyholds  were  held  to  pass  by  the  words  "  money,  property,  and 
effects"  aided  by  the  context:    Streatfield  v.   Cooper,  27   Beav.   338. 

{s)  Roberts  v.  Kuffin,  2  Atk.  113.  Sec  Brooke  v.  Turner,  ante, 
p.  932. 

(0  By  Sir  T.  Clarke,  M.  R.,  in  Kelly  v.  Powlett,  Ambl.  610.  See 
also  Cole  v.  Fitzgerald,  1  Sim.  &  Stu.  189;  Tempest  v.  Tempest,  2 
Kay  &  J.  635;  Field  v.  Beckett,  29  Beav.  573. 

(m)  Kellji  V.  Powlett,  Ambl.  611.  Sec  ante.  p.  934,  a,-^  to  plate. 
Whether  a  bust  will  pass  under  the  words  "  household  goods,  furniture, 
fixtures,"  quaere:  see   Willis  v.   Gurieis,  1  Buav.   189. 

(x)  Le  Farrant  v.  Spencer,  1  Ves.  Sen.  97;  Manning  v.  Purcell,  7 
DeG.  M.  &G.  55. 

(?/)  Bndgman  v.  Doe,  3  Atk.  202;  Kelly  v.  Powlett,  Ambl.  611; 
Porter  v.  Tournay,  3  Ves.  311.  But  books  were  held  to  pass  uixjn  an 
apparent  intention  that  the  testator's  house  should  not  be  dismiuitled, 
but  kept  as  a  residence  for  his  widow  and  children:  Ouselcy  v. 
Anstruther,  10  Beav.  462. 

(z)  Porter  y.  Tourn<iy,  3  Ves.  311. 

(«)  Finney  v.  Orice.  10  0.  D.  13.  There  may,  however,  bo  special 
circumstanoos  in  particular  cases  from  which  the  intention  of  the 
testator  to  pass  the  fi.xtures  under  the  word  ''furniture"  may  be 
galhorerl.  as  in  Paton  v.  Hhcppard,  10  Sim.  LS6.  In  Shinning  v.  Style, 
3  P.  Wms.  336,  I>ord  Talbot  held  that  the  clock  of  tlie  hoiiso  if  'not 
fixed  to  it.  was  included  in  a  bequest  of  houseliold  goods. 

{h)  [1902]  1  Ch.  717. 
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carrying  on  business  at,  and  the  yearly  tenant  of  the  Roebuck 
Hotel,  bequeathed  "  all  the  furniture  and  other  personal  effects 
belonging  to  me  and  which  at  the  date  of  my  death  are  at  the 
Roebuck  Hotel,"  to  W.,  and  gave  the  residue  of  his  personal 
estate  to  other  persons;  it  was  held  that  W.  was  entitled  to  the 
furniture,  linen,  plate,  glass,  ohina,  and  other  effects  at  the  hotel, 
whether  used  for  domestic  purposes  or  for  the  purposes  of  tho 
hotel  business;  but  not  to  the  trade  or  tenant's  fixtures. 

In  Cremorne  v.  Antrohus  (c),  a  testator  by  his  Will  be- 
queathed his  leasehold  dwelling-house,  together  with  all  his 
pictures,  prints,  drawings,  or  paintings  in  miniature  or  enamel, 
with  all  his  gold  and  silver  coins,  medals,  watches,  and  trinkets, 
of  ever}^  kind  whatsoever;  a«  also  his  coaches,  carriages,  harness, 
and  furnitui*e  to  the  same  belonging;  and  also,  all  and  singular 
the  fixtures  appurtenant  to  his  said  leasehold  messuage,  together 
with  the  household  furniture,  plate,  linen,  wines,  liquors,  and 
other  his  estate  and  effects  whatsoever,  in  and  about  the  same, 
and  that  should  be  in  his  possession  at  the  time  of  his  decease, 
or  in  and  about  his  said  dwelling-house,  or  the  outhouses  and 
ofiioes  appurtenant  thereto,  and  by  him  held,  used,  occupied,  and 
enjoyed  therewith:  By  a  codicil  he  made  a  different  disposition 
of  the  house,  "with  all  its  furniture  and  appurtenances  there- 
unto belonging:  "  It  was  held  by  Lord  Lyndhurst,  that  pictures 
placed  in  the  house  as  ornamental  furniture,  and  the  plate  and 
linen,  passed  by  the  codicil:  but  that  the  codicil  had  no  opera- 
tion on  the  disposition  made  by  the  WiU  of  tlie  books,  the  gold 
and  silver  coins,  trinkets,  and  things  of  that  nature. 
''Fixed  ^^  jj^  Birch  V.  Dawson  (d),  A.  bequeathed  his  leasehold  mes- 

suage, with  the  grates,  stoves,  coppers,  locks,  bolts,  keys,  belLs, 
and  other  fixtures,  and  fixed  furniture,  to  V.  for  life;  and  the 
household  goods,  furniture,  plate,  linen,  china,  books,  wines, 
and  liquors,  and  other  properties  in  the  messuage,  not  being 
comprehended  under  the  preceding  terms,  fixtures  and  fixed 
fumitwe,  to  V.  absolutely:  There  were  in  the  messuage,  look- 
ing-glasses, standing*  on  chimney-pieces,  and  nailed  to  the  wall, 
and  a  bookcase  standing  on  (but  not  fasitened  to)  brackets,  and 

(c)  SEuss.  312. 

(d)  2  Adol.  &  Ell.  37.  In  Leigh  v.  Taylor,  [1902]  A.  C.  157,  valu- 
able tapestries  affixed  by  a  tenant  for  life  to  the  walls  of  a  house,  audi 
removable  without  doing  any  structural  injury,  were  held  not  to  pass 
with  the  freehold  to  the  remainderman,  but  formed  part  of  the  per- 
sonal estate  of  the  tenant  for  life.  See  also  a7ite,  p.  558  et  seq.,  as  to 
what  are  fixtures. 
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screwed  to  the  wall:  and  the  Court  of  King's  Bench  held  that 
V.  took  only  a  life  interest  in  these,  because  they  came  within 
the  term  "fixed  furniture." 

In  Cole  V.  Fitzgerald  {e),  it  was  held  by  Sir  John  Leach,  "Household 
V.-C,  that  the  words  "household  furniture  and  other  household  effects:  " 
eflfeets,  of  or  belonging  to  the  testator's  dwelling-houKO  and 
premises  at  his  decease,"  comprised  all  property  in  the  house  or 
on  the  premises  intended  for  use  or  consumption  therein,  or  for 
ornament  thereof;  and  that  it  included  pistols,  apparatus  for 
turning,  models,  pictures,  an  organ,  a  parrot,  books  (/),  wine 
and  liquors;  but  not  a  pony,  cow,  or  fowling-pieces,  unless  it 
was  proved  they  were  kept  for  defence  of  the  house:  If  a  hay- 
stack was  only  for  use,  it  would  pass;  if  for  sale,  it  would  not: 
And  this  decision  was  afterw^ards  affirmed  by  Lord  Lynd- 
hurst  {g) .  A  motor  car  does  not  pass  under  a  gift  of  carriages, 
but  passes  under  household  effects  or  articles  of  household 
use  {h). 

In  Fitzgerald  y.  Field  (i),  the  testator  directed  that  his  house- 
hold furniture,  &c.,  and  utensils  in  and  about  his  mansion- 
house  at  H.,  should  go  wit^h  the  mansion-house,  and  that  for 
that  pui-pose  liis  trustees  should  make  an  inventory  of  the 
furniture,  &c.,  and  utensils,  wliich  should  be  found  in  and  about 
his  mansion-house  and  premises  at  the  time  of  his  decease:  It 
was  holden  that  those  words  did  not  pass  farming  utejisils  on 
lands  at  H.  occupied  by  the  testator  along  with  the  mansioai- 
house. 

A  bequest  of  business  and  plant  has  been  held  to  include  "Business 

.  .  and  plant : 

the  house,  bank  balance  and  book  debts  (;). 

"  Stock  on  farm:  "    By  this  term,  not  only  all  moveable  pro-  "Stock on 

perty  upon  or  belonging  to  the  farm  will  pass;    but  also,  it  '*'^- 

would   seem,  growing   crops  (fc);    and    in    one   case,  from  the 

context,  it  was  held  to  include  stock  in  the  malt  trade  (^). 

(e)  1  Sim.  &  Stu.  189.  See  Ee  Howe,  [1908]  W.  N.  223;  Be  AsJu-' 
burnham,  107  L.  T.  601. 

(/)  So  books  will  pass  under  a  bequest  of  "  other  articles  of  do- 
mestic use  and  enjoyment:"  Cornwall  v.  Cornwall,  12  Sim.  303;  but  see 
post,  p.    953. 

(g)  3  Euss.  Chanc.  Cas.  301.  According  to  the  latter  reporter,  the 
the  Vice-Ohancellor  dcelarod  that  the  parrot  did  not  pass. 

(/;)  Jte  White,  [1916]   1  Oh.  172;   Be  Fortlage,  [1916]  W.  N.  214. 

(i)  1  Euss.  Chanc.  Cas.  427. 

0")  Re  Hawkins,  109  L.  T.  969. 

(/.•)  Cox  V.  Qodsalve,  6  East,  604,  note;  West  v.  Moore,  8  East,  339; 
Budge  V.  Wivnall.  12  Beav.  357;  Be  Boose,  17  0.  D.  696. 

(Z)  Brooksbank  v.  Wentworth,  3  Atk.  64.     As  to  what  will  pass  by 

W.E. — VOL.  II.  9 
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In  Steward  v.  Cotto()i  (m-) ,  a  testator  devised  a  farm  to  his 
wife  for  life,  remainder  to  A.  in  fee,  with  all  the  stock  which 
should  be  on  it  at  the  time  of  his  decease,  which  it  was  his  will 
should  bo  kept  up  by  his  wife  during  her  life,  and  go  along 
with  the  farm:  and  he  bequeathed  the  residue  of  his  estate  and 
effects,  real  and  personal,  to  his  wife  absolutely:  The  testator 
died  in  July:  The  wife,  having  severed  the  growing  crops  and 
fitackcd  them  on  the  farm,  died  in  the  following  September, 
when  the  remainderman  entered  and  took  possession  both  of  the 
farm  and  of  the  crops  which  had  bex}n  so  severed:  And  it  was 
held,  that  the  personal  representative  of  the  wife  was  entitled 
to  those  crops. 

<•  Utensils :  "  ''Utensils."  Under  this  term  plate  or  jewels  will  not  pass, 
according  to  the  opinion  of  the  Judges,  in  Dame  Latimer's 
Case  {n). 

"Money:  "Moneys."     Where  a  testator  gives  to  one  person  "all  his 

moneys  in  hand,"  and  to  another  "  aU  his  moneys  out  on 
securities,"  the  balance  at  his  banker's  will  pass  as  money  in 
hand(o).     Under  a  bequest  of  all  the  testator's  "money"  in 

"Iiive  and  dead  stock,"  see  Porter  v.  Tournay,  3  Ves.  313;  Randall  v. 
Russell,  3  Meriv.  190.  As  to  what  passes  by  a  bequest  of  "  Stock«-iB- 
trade,"  see  Elliott  v.  Elliott,  9  M.  &  W.  23.     As  to  a  gift  of  "  Plant 

and  goodwill  in  my  business  in street,"  see  Blake  v.  Shaw,  Johns. 

732;  Re  Hawkins,  supra.  As  to  a  gift  of  "  Farming-gtock  and  effects," 
see  Harvey  v.  Harvey,  32  Beav.  441. 

(m)  5  Buss.  17,  in  notis,  coram  Willes,  Justice,  and  Masters  Hol- 
ford,  Browning,  and  Orde. 

(»)  Dyer,  59,  pi.   15. 

(o)  Vaisey  v.  Reynolds,  5  Russ.  12.  See  also  accord.  Parker  v. 
Marchant,  1  Y.  &  OoU.  Oh.  C.  290,  affirmed  1  Phil.  Ch.  C.  356.  See 
also  Re  Powell's  Trusts,  Johns.  49.  So  under  a  bequest  of  "  all  my 
moneys,"  money  due  on  deposit  notes  of  the  testator's  bankers  as 
well  as  on  the  balance  of  his  current  account,  and  also  money  in  the 
hands  of  a  stakeholder  on  a  bet,  were  held  to  pass:  Manning  v. 
Purcell,  1  Sm.  &  G.  284.  This  decision,  however,  was  reversed  on 
appeal  as  far  as  concerned  the  money  in  the  hands  of  the  stake- 
holder: 24  L.  J.  Oh.  522.  "Moneys  owing  to  me"  will  pa^s  money 
on  deposit  at  a  bank:  Re  Derbyshire,  [1906]  1  Ch.  135,  but  such  money 
will  not  pass  under  "pecuniary  investments:  "  Re  Price,  [1905]  2  Ch. 
55,  nor  under  "ready  money,"  if  notice  of  withdrawal  is  required:  Re 
Wheeler,  [1904]  2  Ch.  66.  Consols  purchased  with  cash  withdrawn 
from  the  Post  Office  will  not  pass  under  any  money  at  the  Post  Office: 
Re  Mann,  [1912]  1  Ch.  388.  The  expression  "cash  or  moneys  so 
culled,"  was  held  not  to  include  a  promissory  note  payable  to  the 
testator  or  order,  or  Long  Annuities,  or  Columbian  bonds:  Beales  v. 
Crisford.  13  Sim.  592.  See  also  Smith  v.  Butler,  1  Jones  &  Lat.  692; 
Re  Windsor,  108  L.  T.  947.  In  May  v.  Grave,  3  De  G.  &  Sm.462, 
Knight  Bruce,  V.-C,  held  that  unreceived  dividends  did  not  pass 
under  the  words  "ready  money,"  cf.  Fryer  v.  Ranken,  11  Sim.  55. 
See  further,  as  to  what  will  pass  as  "  rea-dy-iaoney,"  Cooke  v.  Wagst&r,  1 
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his  house  at  A.,  bank-notes  and  ready  money  Avill  alone  pass, 
although  he  may  leave  it  in  mortgages,  bonds,  or  receipts  for 
government  annuities  (p).  However,  where  the  testator  be- 
queathed all  his  money  in  the  Bank  of  England,  and  never  had 
any  cash  in  the  Bank,  but  was  entitled  to  some  three  per  cents, 
and  five  per  cents.  Bank  annuities,  Sir  Wm.  Grant,  M.  R.,  held 
that  the  stock  passed  (g) . 

But  though,  upon  the  whole  context  of  the  Will,  stock  may 
pass  by  the  term  "money  "  (r),  yet  TYhmiey  does  not,  by  the 
force  of  the  word,  include  stock  (s) . 

In  Hastings  v.  Rane  (t),  a,  testator,  after  giving  specific  and 
pecuniary  legacies,  willed  that  A.  and  B.  should  divide,  equally, 
any  monies  which  might  remain  to  his  account  after  payment  of 
his  debts  and  pecuniary  legacies:  The  testator,  at  the  date  of 
his  Will  and  at  his  death,  had  money  accounts  subsisting 
between  him  and  his  bankers,  and  other  persons:  and  Sir  L. 
Shadwell,  V.-C,  held,  that  the  bequest  did  not  pass  his  residuary 

Sm.  &  G-.  296;  Me  Powell's  Trusts,  Johns.  49;  Wylie  v.  Wylie,  1 
D.  P.  &  J.  410;  Be  Rodmell,  108  L.  T.  184;  Re  Wheeler,  supra. 

(p)  Downing  v.    Townsend,  Ambl.   280.     See  ante,  p.   932. 

Iq)  Gallini  v.  Nohle,  3  Meriv.  691;  cf.  Re  Mann,  [1912]  1  Ch. 
388,  supra.  See  Benson  v.  Whittam,  2  Siin.  493,  as  to  a  bequest  of 
"  money  in  'the  hands  of  any  banker,"  and  see  Howell  v.  Oayler,  5  3eav. 
157.  "Money  at  the  bank"  includes  money  on  deposit  account  witb- 
drawable  on  notice:  Be  Glendinning,  88  L.  J.  Ch.  87. 

(r)  See  Legge  v.  Asgill,  1  Turn.  &  Russ.  265,  note,  as  cited  by 
Sir  J.  Leach,  M.  R.,  in  Kendall  v.  Kendall,  4  Russ.  Ohanc.  Cas.  .369; 
Waite  V.  Combes,  5  De  G.  &  Sm.  676;  Chapman  v.  Reynolds,  28  Beav. 
221;  Re  Woolley,  [1918]  1  Oh.  33. 

(s)  Ommanney  v.  Butcher,  1  Turn.  &  Russ.  272,  by  X»ord  Eldon; 
Oosden  v.  Dotterill,  1  M.  &  K.  56;  Willis  v.  Plaskett,  4  Beav.  208; 
Lowe  v.  Thomas,  Kay,  369.  Affirmed  on  appeal,  5  De  G.  M.  &  G, 
315;  Cowling  v.  Cowling,  26  Beav.  448;  Re  Oliddon^  [1917]  1  Oh.  174. 
So  it  was  held  by  Lord  Langdalo,  M.  R.,  in  Douglas  v.  Congreve,  1 
Keen,  410,  that  a  legacy  of  a  sum  of  stock  did  not  fall  within  thC" 
description  of  "pecuniary  legacies."  Where  a  testator  gave  to  his 
wife  any  money  that  he  might  die  possessed  of,  or  which  might  bo  duo 
and  owing  to  him  at  the  time  of  his  decease,  it  was  held  that  tho 
moneys  receivable  under  a  policy  of  assurance  on  his  own  life,  to  wliich 
the  testator  was  entitled,  passed  under  the  above  bequest:  Petty  v. 
Willson,  L.  R.  4  Oh.  574.     But  where  a  testator  made  a  testamentary 

fift  "  of  any  money  of  which  I  may  die  possessed,"  it  was  lield  by  Lord, 
elborne,  L.  C,  that  the.-^e  words  included  ca.sh  in  the  house  and  money 
at  the  bankers,  and  any  money  of  which,  at  the  time  of  her  death,  she 
might  have  claimed  immediate  payment ;  but  not  the  apportioned  pai't 
of  an  annuity  or  of  int<^rest  payable  to  her,  which  had  accrued  from 
the  last  stated  days  of  payment  to  her  death,  nor  a  legacy  due  to  her 
which  had  not  l)een  acknowledged  as  at  her  dis^sal:  Byrom  v.  Bran- 
dreth,  L.  R.  16  Eq.  475. 
(0  6  Sim.  67. 

9  (2) 
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estate,  but  only  the  balances  due  on  those  accounts,  subject  to 
the  debts  and  legacies. 

The  result  of  the  cases  seems  to  be,  that,  although  a  simple 
bequest  of  "money  "  will  not  of  itself  pass  stock,  yet  the  word 
"  money  "  may  be  so  used  in  a  Will,  as  from  the  whole  context 
to  show  that  the  testator  meant  it  to  pass  stock  and  otheiP 
personal  estate  not  properly  so  called,  or  all  the  personal  estate; 
and  when  this  intention  can  be  clearly  collected,  the  Court  aaoII 
act  upon  it  {u) . 

But  it  must  be  observed  that  the  rule  of  construction  is  that 
the  word  "  money  "  does  not  extend  beyond  what  is  literally 
"money,"  unless  the  context  requires  it  {v). 
"Money  in  " Monicy  in  the  Funds."     In  a  case  where  a  testator  directed 

all  his  property,  except  ready  money,  or  money  in  the  fimds,  to 
be  converted  into  money,  and  the  clear  moneys  arising  from  such 
conversion  to  be  invested  in  the  names  of  the  executors  in  31. 
per  cent.  Consols,  or  "  other  government  securities  "  in  England; 
it  was  held  by  Knight  Bruce,  V.-C,  that  Greek  bonds,  though 
•guaranteed  by  this  oountrj^  were  not  comprehended  in  the  word 
"funds;  "  and  that  they  were  a  proper  subject  of  conversion 
under  the  terms  of  the  Will  (a;).     But  a  bequest  of  "  all  the 

(tt)  In  the  goods  of  Hand,  7  Notes  of  Cas.'60;  Dowson  v.  Gaskoin,  2 
Keen,  14;  Rogers  v.  Thomas,  2  Keen,  8;  Olendening  v.  Glendening,  9 
Beav.  324;  Prichard  v.  Prichard,  L.  E.  11  Eq.  232;  Be  Ptingle,  17 
0.  D.  819;  In  the  goods  of  White,  7  P.  D.  65;  Re  Cadogan,2b  C.  D. 
154;  Re  Smith,  Henderson- Roe  v.  Hitchins,  42  C.  D.  302;  In  the  goods 
of  Bromley,  [1902]  P.  108.  See  also  Waite  v.  Combes,  5  De  G.  &  Sm. 
676;  Cooke  v.  Wagster,  2  Sm.  &  G.  296;  Langdale  v.  Whitfield,  4 
Kay  &  J.  426;  Knight  v.  Knight,  2  Giff.  616;  Boardman  v.  Stanley,  7 
Ir.  E.  Eq.  342;  Re  Woolley,  [1918]  1  Oh.  33.  In  Whateley  v.  Spooner, 
3  Kay  &  J.  542,  the  words  "  sums  of  money  "  were  held  to  comprise' 
personal  estate  generally.  See  also  Stocks  v.  Barre,  Johns.  54;  Re 
Skillen,  [1916]  1  Oh.  518.  A  contrary  construction  was  adopted 
on  the  context  in  Loiue  v.  Thomas,  Kay,  369;  5  De  G.  M.  &  G.  315; 
Re  Gliddon,  [1917]  1  Oh.  174.  In  Re  Egan,  [1899]  1  Oh.  688,  a  gift 
of  "  any  money  ....  in  my  possession  at  my  death  "  was  held  to  pass 
a  reversionary  interest  in  personalty;  Re  Woolley,  [1915]  1  Oh.  33. 

(v)  Montague  v.  Sandivich,  33  Beav.  324;  Lamer  v.  Lamer,  3 
Drew.  704;  Williams  v.  Williams,  8  0.  D.  789;  In  the  goods  of  Aston, 
6  P.  D.  203;  Re  Sutton,  28  0.  D.  464.  A  bequest  of  "all  moneys, 
both  in  the  house  and  out  of  it,"  was  held  not  to  pass  the  residue: 
Collins  v.  Collins,  L.  E.  12  Eq.  455.  In  Langdale  v.  Whitfield,  4  Kay 
&  J.  426,  Wood,  V.-C,  says,  "The  authorities  have  clearly  settled  that 
prima  facie  and  in  the  absence  of  anything  in  the  Will  to  inl'.cate  a 
different  intention,  the  word  'moneys'  will  be  confined  to  r^adv  monoy 
actually  in  hand.  A  different  intention  may  be  gathered  from  the 
words  of  the  Will,  and  where  that  is  the  case,  effect  will  be  given  to  it." 
Cited  by  Baggallav,  L.  J.,  in  Williams  v.  Williams  (ubi  supra),  at  p. 
793;  Re  Gliddon,  11911]  1  Oh.  174. 

(x)  Burnie  v.  Getting,  2  OoU.  324.     In  Ellis  v.  Eden,  23  Beav.  543„ 


for  money : 
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if'undecl  property  in  my  name"  was  held  to  piaiss  Irish  Bank 
stock,  and  Irish  3|-  per  cents,  belonging  to  the  testator  and 
standing  in  his  name  jointly  with  three  others  (i/).  Where, 
however,  the  testator  has  stock  which  accurately  answers  th© 
description  in  his  Will,  though  different  in  amount,  the  descrip- 
tion will  not  be  extended  to  stock  of  a  diff^erent  spiecies;  (d) . 
Under  a  bequest  of  "  the  dividends  and  interest  of  aU  my  money 
in  the  funds,"  unreoeived  dividends  wiU  not  pass  (,a).  Colonial  Colonial 
bonds  will  not  pass  under  a  bequest  of  "foreign  "  bonds  (&).       twnds. 

Stock  in  a  Eailway  Company  will  pass  under  the  words  Shares, 
"shares  in  a  Railway  Company,"  unless  there  is  any  indication 
in  the  Will  to  the  contrary  (c).  A  bequest  of  all  a  testator's 
"  shares  "  in  a  public  company  was  held  not  to  pass  debenture 
stock  where  the  testator  had  both  shares  and  debenture  stock 
about  the  date  of  the  Will  {d) ;  but  if  there  is  nothing  except 
debenture  stock  on  which  the  gift  can  operate,  it  wiU  pass  under 
a  gift  of  shares  (e).  A  gift  of  "  debenture  stock  or  shares  "  has 
been  held  to  pass  debentures  (/) . 

"  Securities  for  money."     If  there  be  nothing  in  the  Will  to  ^' Securities^ 
control  the  force  of  this  expression,  stock  in  the  funds  will  pass 
by  it  (,9):  but  it  seems  doubtful  whether  it  will  include  Bank 
stock,  that  being  property  wherein  the  owner  is  interested  as  a 

the  words  ''  stock  in  the  foreign  funds  "  were  held,  on  the  terms  of  the 
Will,  to  comprise  all  foi-eign  securities  for  which  the  faith  of  the  foredgn 
country  was  pledged. 

{y)  Mangin  v.  Matigin,  16  Bcav.  300.  A  sum  in  the  long  annuities 
was  held  to  pass  under  a  bequest  of  "  my  present  funded  stock  or 
government  securities,"  the  testator  having  no  other  funded  property: 
Orosvenor  v.  Durston,  25  Beav.  97.  But  where  a  testatrix  wa^  pos- 
sessed of  Consols,  reduced  annuities  and  bank  stock,  it  was  held  that 
bank  stock  would  not  pass  under  a  bequest  of  the  "  whole  of  my  fortune 
now  standing  in  the  funds":  Grainger  v.  Slingsby.  8  De  G.  M.  & 
G-.  285;  sub  nom.  Slingsby  v.  Grainger,  7  H.  L.  C.  273. 

(z)   Gilliat  V.   Gilliat.  28  Beav.  481. 

(a)  Shore  v.  Weekly,  3  De  G.  &  Sm.  467. 

(6)  Hull  V.  Hill,  4  C.  D.  97. 

(c)  Morrice  v.  Aylmer,  L.  R.  7  H.  L.  717;  Re  Willis,  [1911]  2  Ch. 
563.  Where,  however,  a  testator,  having  certain  debentures  at  the 
date  of  his  Will,  gave  "  all  my  debentures  "  upon  certain  trusts,  and 
subsequently  in  e.xerciso  of  an  option  converted  them  into  debenture 
stock  of  the  same  company,  it  was  held  tJiat  the  debentuii>  stock  did  not 
pass:  Re  Lane,  14  C.  D.  856;  but  see  Re  Herring,  [1908]  2  Ch.  493. 

{d)  Re  Bodman,  [1891]  3  Oh.  135. 

(e)  Re  Weeding,  [1896]  2  Oh.  364;  Re  Connolly,  110  L.  T.  688; 
and  see   poH,  p.  954,  as  to  mistake  in  the  description  of  a  legacy. 

(/)  Re  Nottage,  [1895]  2  Oh.  657. 

Ig)  Bescoby  v.  Pack,  1  Sim.  &  Stu.  500. 
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partner  in  a  public  trading  company  {h).  Nor  will  it  include 
■  money  placed  at  a  banker's  on  deposit  notes  (^).  Canal  shares 
will  not  pass  under  a  bequest  of  property  vested  "  in  bonds  or 
securities"  Q'). 

In  Re  Ray)ier{k),  Farwell,  J.,  said  that  the  word  "secu- 
rities" had  the  well-defined  primary  meaning  of  "money 
secured  on  property."  On  appeal,  Vaughan  Williams,  L.  J., 
observed  that  the  word  is  not  a  term  of  art,  but  onl}'^  a  word  of 
description:  it  is  a  commercial  word  which  will  vary  with  the 
history  of  commerce.  And  referring  to  the  case  of  Ogls  v. 
Knipe  (I),  his  Lordship  said:  "  The  decision  certainly  did  not 
impress  a  '  technical  meaning  '  on  the  word  '  securities,'  or  limit 
for  ever  the  meaning  of  the  word  '  securities  '  to  its  narrow 
archaic  meaning"  (m).  How^ever,  E,omer,  L.  J.,  in  his  judg- 
ment, said:  "  In  the  absence  of  any  context  or  admisisible 
evidence  from  which  it  can  be  gathered  that  the  word  '  secu- 
rities'  has  another  meaning,  I  agree  with  Farwell,  J.,  that  it 
must  be  taken  in  a  Will  to  have  the  meaning  stated  by  him ;  and 
that  the  expressions  '  securities  for  money  '  and  '  investmonts 
of  money  upon  securities,'  and  even  this  expression  '  investment 
of  money  in  securities,'  would  accordingly,  in  the  absence  of 
anything  sufficient  to  negative  that  view,  be  held  to  apply  only 
to  securities  in  the  sense  above  stated."'  The  Court,  howovcr, 
held,  in  the  case  under  consideration,  that  the  context  was 
sufficient  to  show  that  "securities"  meant  "investments"  (n). 

It  has  been  held  that  an  I  0  U  given  bo  the  testator  for  goods 
sold  by  him  was  not  a  "security  for  money,"  within  the; 
pieaning  of  a  bequest  of  "all  my  money  and  securities  for 
money"  (o).     Nor  will  such  a  gift  include  a  mere  debt  due  to 

(h)  Bescohy  v.  Pack,  1  Sim.  &  Stu.  500.  See  Dicks  v.  Lambert, 
4  Ves.  725;   Ogle  v.  Knipe,  L.  E.  8  Eq.  434. 

(i)  Hopkins  v.  Abbott,  L.  R.  19  Eq.  222.  In  Mayne  v.  Mayne, 
[1897]  1  Ir.  E.  324,  a  gift  of  "  ready  money  in  bank  "  was  held  to 
include  money  on  deposit  receipt,  which  could  be  withdrawn  without 
previous  notice  to  the  bank ;  otherwise  if  previous  notice  was  necessary : 
Me  Wheeler,  [1904]  2  Ch.  66. 

{j)  Hudleston  v.    Gould^bury,   10  Beav.   547. 

{k)  [1904]  1  Ch.  176.  In  this  case  the  question  of  the  admissibility 
of  extrinsic  evidence  to  ascertain  the  true  sense  and  meaning  of  doubt- 
ful expressions  in  a  Will  was  discussed  and  considered. 

{I)  L.  R.  8  Eq.  434. 

{m)  Of.  observation  of  Lord  Halsburv,  L.  C,  in  Higgins  v.  Dawson, 
[1902]  A.  0.  at  p.  5. 

{n)  Re  Gent  and  Eason,  [1905]  1  Ch.  386. 

(o)  Barry  v.  Harding.  1  Jones  &  Lat.  475.  In  this  case,  Sugden,  C. 
of  Ireland,  said  that  a  bill  of  exchange  or  promissory  note  is  a  security 
for  money,  in  the  legal  and  proper  sense  of  the  words. 
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the  testator  (p).  A  bequest  of  "  all  securities  for  money  "  has 
been  held  to  include  money  due  to  a  testator  in  respect  of  which 
he  had  a  vendor's  lien  for  unpaid  purdhase  money  (g) . 

A  bequest  of  "securities  standing  in  my  name"  does  not 
include  bonds  to  bearer  kept  at  a  bank  in  an  envelope  bearing 
the  testator's  name  (r) . 

In  GalUers  v.  M.qs.s(s),  the  testator  bequeathed  to  his  exe-  Whether  the 
cutors,  by  a  residuary  clause,  all  his  stock  in  trade,  ready  oTthe^mort- 
money,  securities  for  'money,  personal   estate,  and  effects   of  gagee  passes 

1  1    1  •     1  •  under  a  gift 

what  nature  and  kind  soever,  m  trust  that  they  or  the  sun-  of  "securities 
vivor,  or  the  heirs,  executors,  administrators,  &c.  of  such  fo''™o^®y- 
survivor,  should  sell  the  same,  and  invest  the  produce  in  the 
^purchase  of  freehold  estate:  The  Court  of  K.  B.  was  of  opinion, 
that  the  legal  estate  in  lands,  of  which  the  testator  was  seised  as 
[mortgagee,  did  not  pass  to  the  execubors  by  the  words  "  secu- 
rities for  money."  But  in  the  previous  case  of  Renvoise  v. 
Cooper  (t),  Sir  J.  Leach,  V.-C,  held,  that  a  residuary  clause  of 
personalty,  including  the  words  "  mortgages  and  other  securities 
for  money,''  passed  the  legal  fee.  And  on  a  subsequent  occasion, 
in  Ex  parte  Barber  (w),  it  was  held  by  Sir  L.  Shadwell,  V.-C, 
that  a  devise  of  all  the  testator's  freehold  estates,  and  all  his 
farming  stock,  ready  money,  bills,  bonds,  notes  and  other  secii- 
rities  for  money,  and  all  the  residue  of  his  personal  estate,  to 
trustees,  their  heirs,  executors,  &c.,  in  trust  to  sell  his  real 
estates,  and  to  sell,  get  in,  and  convert  into  money  all  his 
piersonal  estate,  would  pass  a  mortgage  in  fee.  Again,  ia 
Mather  v.  Thomas,  {v),  it  was  held  by  the  same  learned  Judge, 
in  conformity  with  a  certificate  by  the  Judges  of  the  C.  P.  on  a 
case  sent  by  his  Honour  for  their  opinion,  that  a  devise  of  all 
messuages,  buildings,  chattels  real,  ready  money,  securities  for 
money,  debts  owing,  and  personal  estate,  save  what  were  before 
otherwise  disposed  of,  to  trustees  and  their  heirs,  in  trust  to  pay 
tlic  rents  and  profits  to  C.  for  life,  and  after  his  decease  to  divide 
such  residue  among  the  children  of  J.  C,  would  pass  laaida 
vested  in  the  devisor  as  mortgagee  in  fee.  It  wiU  be  observed 
that  in  these  two  cases  the  word  "  heirs  "  is  used  in  the  b(X]U(^t: 

(p)  Me  Mason's  Will,  34  L.  J.  Ch.  603. 

Ig)  Callow  V.  Callow,  42  0.  D.  550. 

(r)  Me  Mayne,  [1914]  2  Oh.  115. 

(s)  9  B.  &  C.  267. 

(0  6  Madd.   371. 

(m)  5  Sim.  451. 

{v)  6  Sim.  115;   10  Bing.  44;  3  Moore,  684. 


946 


Legacies. 


[Ft.  III.  Bk.  III. 


But  it  would  seem  that  it  would  bo  laying  too  much  stress  upon, 
that  word  to  say  that  it  mado  the  difference  between  them  and 
GalUers  v.  Moss,  which  was  treated  by  Parker,  V.-C,  in  Re 
King's  Mortgage  {w),  as  overruled  by  the  subsequent  decisions; 
and  that  learned  Judge  accordingly  held,  that  by  a  gift  of 
"securities  for  money"  the  legal  estate  of  the  mortgage© 
passed:  And  it  was  held  in  Dofi  v,  Bennett  (x)  to  pass  undecf 
a  bequest  of  all  "  monies  upon  mortgages," 

Where  the  "  interest  "  or  "  produce  "  of  a  fund  is  bequeathed 
to  a  legatee,  or  in  trust  for  him '(«/),  ivithout.  cmy  limitation  as 
out  limitation  fp  continvmice,  the  principal  will  be  regarded  as  bequoatho-d 
capital.  also  {z) :     Thus  an  indefinite  gift  of  the  dividends  gives  the 

absolute  property  of  the  stock  (a) .  But  the  rule,  though  it 
lapiplies  to  shares  in  a  limited  company,  does  not  apply  to  a 
share  in  a  partnership  (&). 


A  gift  of 
income  or 
produce  with- 


(w)  5  De  G.  &  Sm.  644.  See  accord.  Knight  v.  Robinson,  2  Kay 
&  J.  503;  Bippen  v.  Priest,  13  0.  B.  N.  S.  308.  See  also  Be  Stevens' 
Will,  L.  E.  6  Eq.  597.  Trust  and  mortgage  estates  will  pass  under 
general  words  in  a  Will,  unless  something  is  found  in  the  Will  showing 
a  contrary  intention.  A  charge  of  debts,  or  of  debts  and  legacies,  or  of 
legacies  only,  shows  a  contrary  intention:  Be  Bellis's  Trusts,  5  0.  D. 
504;  and  cf.  Be  Packman  and  Moss,  1  0.  D.  214;  Be  Brown  and 
Sibley's  Contract,  3  0.  D.  156;  Be  Smith's  Estate,  4  0.  D.  70. 

(x)  6   Excli.    892. 

(y)  A  bequest  to  a  woman  of  a  fund,  with  the  interest  thereon,  to 
be  vested  in  trustees,  the  income  arising  therefrom  to  be  for  her  sole 
use  and  benefit,  vests  the  capital  for  her  separate  use:  Adamson  v. 
Armitage,  19  Ves.  416.  See  also  Hum,phrey  v.  Humphrey,  1  Sim. 
N.  S.  536. 

(z)  Elton  V.  Sheppard,  1  Bro.  0.  C.  532;  Philipps  v.  Chamberlaine,  4 
Ves.  51;  Bawlings  v.  Jennings,  13  Ves.  39;  Adamson  v.  Armitage,  19 
Ves.  418;  S.  C,  Cooper,  283,  284;  Stretch  v.  'Watkins,  1  Madd.  253 
Clough  V.  Wynne,  2  Madd.  188;  Haig  v.  Siviney,  1  Sim.  &  Stu.  490 
Hawkins  v.  Hawkins,  7  Sim.  178;  Clarke  v.  Gould,  ibid.  197 
Humphrey  v.  Humphrey,  1  Sim.  N.  S.  536;  Jenings  v.  Baily,  17 
Beav.  118;  but  see  Cooke  v.  Bowler,  2  Keen,  54;  M'Donald  v.  Bryce, 
ibid.  517.  See  also  Blann  v.  Bell,  5  De  G.  «£  Sm.  658,  663,  where 
Parker,  V.-O.,  said  that  the  rule  which  gives  an  absolute  interest  in 
the  funds,  when  there  is  a  general  gift  of  the  income,  is  not  a  very 
strong  one;  and  that  in  all  such  cases  the  Court  is  obliged  to  find 
out  the  meaning  from  the  context.  See  likewise  Wetherell  v. 
Wetherell,  4  Giff.  51;  1  De  G.  J.  &  S.  134;  Page  v.  You7ig,  L.  E.  19 
Eq.  501.  Where  the  entire  fund  or  the  entire  interest  of  a  fund  is 
given  for  a  particular  purpose  which  fails,  the  Court  holds  the  donee 
entitled  to  the  whole  fund,  treating  the  purpose  merely  as  the  motive 
for  the  gift:  Secus,  where  the  gift  is  of  the  whole  or  any  part  of  the 
fund:  Be  Sanderson's  Trusts,  3  Kay  &  J.  497;  Be  Andrew's  Trust, 
[1905]  2  Ch.  48. 

(a)  Page  v.  Leapingwell,  18  Ves.  463;  Haig  v.  Swiney,  1  Sim.  &  Stu. 
487,  490;  Southouse  v.  Bate,  16  Beav.  132.  So  also  a  bequest  of 
rent  will  pass  the  land  itself:  Ashton  v.  Adamson,  1  Dr.  &  W.  198. 

{b)  Be  Lawes^Wittewronge,  [1915]  1  Oh.  408. 
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There  is  a  marked  distinction  between  the  gift  of  the  pro-  *  Annuity." 
duce  of  a  fund  without  limit  as  to  time,  and  a  simple  gift  of 
an  annuity.  An  annuity  may  be  perpetual,  or  for  life,  or  for 
any  period  of  years;  but  in  the  ordinary  acceptation  of  the  term 
used,  if  it  should  be  said  that  a  testator  had  left  another  an 
annuity  of  lOOL  per  annum,  no  doubt  would  occur  of  the  gift 
being  an  annuity  for  the  life  of  the  donee  (c).  Accordingly  it 
is  perfectly  settled,  that  a  simple  gift  of  an  annuity  to  A.  does 
not  give  an  annuity  beyond  the  life  of  A .  {d) .  So  it  was  decided 
by  Knight  Bruoe,  V.-C,  in  Wils,09i  v.  MacMison(e),  that  a 
bequest  of  30?.  a  year  "  from  the  interest  of  my  funded  property 
in  the  Bank  of  England,"  did  not  amount  to  a  bequest  of  so 
much  stock  as  would  produce  tliat  annual  sum,  but  constituted 
an  annual  charge  of  30?.  upon  the  funded  property  for  the  life 
of  the  legatee:  His  Honor  observing  that  what  the  testator 
gave  was  an  annuity  of  301.  a  year  charged  on  the  stock;  not 
an  annuity  of  30L  a  year,  part  of  the  stock. 

Still  where,  in  effect,  the  bequest  is  a  gift  of  property  which 
will  produce  the  amount  of  the  annuity,  or,  in  other  woirds, 
where  the  Will  dedicates  the  corpus  of  a  fund  to  the  purchase 
of  the  annuity,  it  is  a  gift  in  perpetuity  (/) .  So,  where  the  Will 
deals  with  the  annuity  as  being  in  existence  and  operative 
beyond  the  period  of  the  life  of  him  who  is  first  to  enjoy  it,  and 
no  other  period  can  be  fixed  for  such  further  duration  short  of 
making  it  pei-petual  (g),  the  annuity  must  be  oonteidored  as 
given  in  perpetuity;  that  is  to  say,  it  is  a  bequest  of  so  much 
property  as  will  produce  the  income  which  the  testator  pre- 
scribes as  the  amount  of  the  gift  he  intends  for  the  legatee. 
And  though  if  an  annuity  be  given  to  one  for  life,  and  after 
his  death  to  anjother  simply,  the  latter  docs  not  necessarily  take 
an  absolute  interest  in  the  annuity,  yet  thea>3  may  be  other 

(c)  Blewitt  V.  Roberts,  1  Or.  &  Ph.  274,  280. 

{d)  Kerr  v.  Middlesex  Hospital,  2  Do  G.  M.  &  G.  583,  by  Lord  St. 
Iroonards;  Blewitt  v.  Roberts,  1  Or.  &  Ph.  274;  Potter  v.  Baker,  13 
Bcav.  273;  Re  Groves  s  Trust,  1  Giff.  74;  Blkjht  v.  Ilartnoll,  19  0.  D. 
294,  296,  per  Fry,  J. ;  Re  Morgan,  [1893]  3  Oh.  222. 

(c)  2Y.  &  OoU.  Oh.  0.  372. 

(/)  Stokes  V.  Heron,  12  01.  &  F.  1(51;  Kerr  v.  Middlesex  Hospital, 
2  De  G.  M.  &  G.  577,  584;  Hill  v.  Rattey,  2  Johns.  &  H.  (334; 
Hedges  v.  Harpur,  3  Do  G.  &  J.  129;  Ross  v.  Borer,  2  Johns.  &  H. 
469;  Bent  v.  Ciillen,  L.  R.  6  Oh.  235;  Hicks  v.  Ross.  L.  R.  14  Bq. 
141;  Evans  v.  Walker,  3  0.  D.  .211.  Seo,  however,  the  observations  on 
Bent  V.  Cullen,  itbi  supra,  in  Re  Morgan,  ubi  supra. 

(g)  Stokes  V.  Heron,  12  01.  &  F.  194;  Robinson  v.  Hunt,  4  Beav. 
451. 
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circumstances  affecting  the  construction  which  are  sufficient  to 
ehow  an  intention  to  give  the  annuity  indefinitely  {h) .  A  gift 
of  an  annuity  for  a  term  or  pur  autre  vie  is  a  gift  to  the  annui- 
tant and  his  personal  representatives  during  the  term,  or  the  life 
of  the  cestui  que  vie,  and  is  not  limited  to  the  life  of  the  annui- 
tajit  (^).  And  a  gift  of  the  income  to  arise  from  a  fund  during 
the  life  of  A.  to  B.  for  his  maintenance  is  an  absolute  gift  to  B. 
his  executors  and  administrators  during  the  life  of  A.,  and  is 
not  confined  to  the  joint  lives  of  A.  and  B.  {j). 

As  already  stated,  as  a  general  rule,  there  oan  be  no  doubt 
that  the  gift  of  an  annuity  to  A.  is  a  gift  during  the  life  of  A. 
and  nothing  more:  on  the  othei*  hand,  where  a  testator  indi- 
cates the  existence  of  the  annuity  without  limit  after  the  death 
of  the  person  named,  and  therefore  implies  that  it  is  to  exist 
beyond  the  life  of  the  annuitant,  the  amiuity  is  presumed  to  be 
a  pei'petual  annuity,  and  the  bequest  of  the  annuity  is  equivalent 
to  a  bequest  of  so  much  property  as  wiR  produce  the  annuity 
spoken  of  (/c).  But  it  does  not  seem  to  be  true  (notwithstanding 
the  decision  in  Eixms  v.  Walker  (l)),  that  a  gift  of  an  annuity 
beyond  the  life  of  the  first  taker  is  of  itself  a  sufficient  indication 
that  it  should  be  perpetual  (m).  To  make  an  annuity  created 
by  Will  perpetual  there  must  be  express  words  in  the  Will  so 
describing  it,  or  the  testator  must  by  some  language  in  the  Will 
indicate  an  intention  to  that  effect.  The  most  common  indica- 
tion is  a  direction  by  the  testator  to  segregate  and  appropriate  a 
portion  of  his  property  from  the  interest  or  profits  of  which  the 
.  annuity  is  to  be  paid.  When  this  is  done,  the  annuity  when 
mentioned  in  the  Will  represents  the  corpus  so  appropriated  and, 
the  corpus  passing  by  the  bequest  of  the  annuity,  the  annuity 
may  be  said  to  be  perpetual  (n) .    Neither,  however,  does  it  seem 

(7i)  Potter  V.  Baker,  13  Beav.  273;  15  Beav.  489.  See  further  on 
this  subject,  Paw  son  v.  Pawson,  19  Beav.  146. 

(0  Me  Ord,  9  0.  D.  667;  12  0.  D.  22;  Re  Cannon,  [1915]  W.  N.  344. 

(/)  Attwood  v.   Alford,  L.   R.   2  Eq.  479. 

Ik)  Blight  v.    Hartnoll,    19   C.   D.    294. 

(0  3  0.  D.  211. 

(to)  Blewitty.  Roberts,  10  Sim.  491;  1  Or.  &  Ph.  274;  Lett  v.  Ran- 
dall, 2  Do  G.  F.  &  J.  388;  Blight  v.  Hartnoll  (ubi  supra),  at  p.  297. 
It  will  bo  observed  that  the  fact  of  the  first  interest  being  expressly 
limited  to  life  does  not  afford  an  argument  that  the  second  interes.ti 
is  not  so  limited  on  the  principle  of  the  maxim  "  expressio  unius,"  &c., 
because  the  duration  of  the  life  of  the  first  taker  is  expressed,  not  for 
the  purpose  of  limiting  the  gift  to  the  first  taker,  but  of  limiting  the 
commencement  of  the  gift  to  the  second.  See  Blight  v.  Hartnoll,  ubi 
supra,  per  Fry,  L.  J.,  p.  297. 

(n)  Lett  V.  Randall,  2  De  G.  F.  &  J.  388,  392. 
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to  bo  true  that  an  appropriation  of  property  to  meet  an  annuityi 
is  a  sufficient  indication  (o) .  It  is  plain  that  a  distinction 
between  an  annuity  for  life  with  a  remainder  over,  charged  on 
a  fund,  and  a  gift  of  part  of  the  jDroduce  of  a  fund  for  life  with 
a  remainder  over  is  very  fine,  and  yet  it  would  seem  that  in  the 
former  case  the  first  and  second  taker  were  held  alike  to  take 
mere  life  estates  in  the  annuity  while  in  the  latter  case  the 
second  taker  was  held  to  take  a  perpetual  interest  equivalent  to 
the  corpus  of  the  fund.  The  distinction  between  these  ca&es 
does  not  seem,  having  regard  to  the  observations  of  Lord 
Hatherley  in  Bent  v.  Cullen  (p),  to  turn  on  the  use  of  the  word 
"  annuity,"  nor  on  the  fact  that  the  annuity  may  happen  to  be 
charged  on  part  of  the  income  of  a  fund  as  was  the  case  in 
Blight  V.  Hartnoll(q).  The  distinction  would  rather  seem  to 
be  based  on  what  appears  from  the  words  of  the  Will  to  be  the 
subject-matter  of  the  bequest.  If,  primarily,  the  testator  would 
seem  to  be  dealing  with  an  annuity  then  the  mere  incident  that 
he  charges  the  annuity  on  a  fund  is  not  sufficient  to  give  a 
second  taker  the  corpus  or  more  than  a  life  estate,  whereas  if 
the  testator  is  dealing  primarily  with  a  gift  of  the  produce  or 
a  part  of  the  produce  of  a  fund  the  mere  incident  that  he 
gives  the  first  taker  a  life  estate  is  not  sufficient  to  prevent 
the  second  taker  taking  the  corpus  of  the  fund  as  the  taker  of 
an  unlimited  gift  of  income. 

A  bequest  of  an  annuity  to  several  persons  during  their 
lives  without  words  of  survivorship  is  a  bequest  to  each  of  them 
of  a  separate  annuity  and  upon  the  death  of  each  his  separate 
annuity  ceases  (r). 

It  may  be  here  mentioned,  that  it  is  established  by  several  Bequest  to 
cases  (s),  that  where  money  is  bequeathed  to  be  invested  in  the  al^nuity^for 
purchase  of  an  annuity  for  the  life  of  the  legatee,  and  the  legatee  life  of  legatee, 
dies  before  it  is  laid  out,  or  before  the  Will  is  proved,  or  eveni 
before  the  fund  is  available,  as  during  the  life  of  the  person 
after  whose  death  the  investment  is  to  bo  made  (T,  yet  still  it 

(o)  Injies  v.  Mitchell,  9  Vos.  212. 

(p)  L.  R.  6  Ch.  235;  but  soe  observations  on  this  case  bj-  the  Court 
of  Appeal  in  Re  31  organ,  [1893]  3  Ch.  222. 

(7)   19  C.  D.   294. 

(/•)  Jie  Eva77s,  77  L.  J.  Ch.  583. 

(.s)  Yates  v.  Compton,  2  P.  Wms.  309;  Barnes  v.  Rmvley,  3  Ves.  482; 
Palmer  v.  Craufurd,  3  Swanst.  305;  Re  Mabhett,  [1891]  1  Ch.  707; 
Re  Rohhim,  [1907]  2  Oh.  8. 

(/!)  Bayley  v.  Bishop,  9  Ves.  6.  In  the  case  of  Day  v.  Day,  1  Drewr. 
669,  Sir  E,.  Kindersloy,  V.-C,  seems  to  have  decided  that  the  rule  in 
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is  a  vostod  legacy,  from  the  death  of  the  testator,  and  the  sum 
will  belong  to  the  personal  representatives  of  the  legatee:  And 
it  is  further  established,  that  the  legatee  for  whose  benefit  it 
was  intended,  having  survived  the  testator,  may  elect  cither  to 
take  the  sum  (m),  or  to  have  it  laid  out  in  an  annuity  {v).  A 
direction  that  the  annuitant  shall  not  be  entitled  to  have  the 
value  of  his  annuity,  and  that,  if  he  should  sell  his  annuity, 
the  same  should  cease  and  form  part  of  the  testator's  residuary 
estate,  is  inconsistent  with  the  gift  itself,  &ud  the  annuitant  is 
absolutely  entitled  {x) . 
"Debts."  '<  X)gi3ts."     Under  a  bequest  of  "  whatever  debts  may  be  due 

to  me  at  the  time  of  my  death,"  it  has  been  held,  that  a  bill 
of  exchange,  drawn  in  the  testator's  favour,  and  delivered  by 
him  to  his  banker,  and  a  cash  balance  in  his  banker's  hands 
passed  to  the  legatee  (y). 

the  text  applied,  although  the  bequest  of  the  annuity  was  coupled  not 
only  with  the  words  intended,  to  restrain  anticipation,  but  also  with  a 
gift  over  in  case  the  legatee  should  assign,  encumber,  or  anticipate,  or 
take  the  benefit  of  any  Act  for  the  relief  of  insolvent  debtors ;  but  this 
decision  has  not  been  followed:  Be  Draper,  57  L.  J.  Ch.  942;  Power 
V.  Hayne,  L.  R.  8  Eq.  262.  Where,  however,  the  money  is  bequeathed 
to  trustees  to  be  invested  in  the  purchase  of  an  annuity  to  bo  paid  to  a 
married  woman  with  restraint  on  anticipation,  the  rule  in  the  text 
would  seem  to  apply:  Woodmeston  v.  Walker,  2  Russ.  &  M.  197.  But 
see  Be  Boss,  [1900]  1  Oh.  162,  where,  in  the  final  distribution  of  an 
insufficient  estate,  the  dividend  on  the  capital  value  of  an  annuity  be- 
queathed to  a  married  woman  with  restraint  on  anticipation  was  ordered 
to  be  laid  out  in  the  purchase  of  an  anxiuity  for  her;  since,  owing  to 
the  restraint,  North,  J.,  did  not  see  his  way  to  direct  payment  to  her. 
Before,  however,  the  annuity  was  purchased  she  died,  and  it  was  held 
the  capital  belonged  to  her  estate. 

(u)  Stokes  V.  Cheek,  28  Beav.  620,  where  an  annuitant,  entitled  to  a 
pei*petual  annuity,  adequately  secured,  is  willing  to  receive  a  present 
payment  of  cash  in  lieu  of  his  annuity,  the  amount  of  such  cash  pay- 
ment ought  to  be  such  a  sum  as  at  the  price  of  the  day  will  purcliase 
2^  per  cent.  Government  Stock  sufficient  to  produce  the  annuity,  ex- 
cluding any  charge  for  brokerage:  Hicks  v.  Boss,  [1891]  3  Ch.  499;  Be 
Bobbins,  [1907]  2  Ch.  8;  Be  Brunning,  [1909]  1  Ch.  276. 

(v)  Dawson  v.  Hearn,  1  Buss.  &  M.  606,  608;  Kerr  v.  Middlesecc 
Hospital,  2  D.  M.  &  Gr.  584,  per  Lord  St.  Leonards;  Ford  v.  Batley, 
17  Beav.  303;  Stokes  v.  Cheek,  28  Beav.  620;  Be  Bobbins,  [1907]  2 
Ch.  8;  Be  Castle,  infra.  But  where  one  of  the  liabilities  of  the  tes- 
tator's estate  is  a  life  annuity,  the  annuitant  is  not,  in  the  admiaistra- 
tion  of  the  estate,  entitled  to  the  value  of  the  annuity  as  a  gross  sum: 
Yates  V.  Yates,  28  Beav.  637.  As  to  whether,  in  the  construction  of 
the  word  "  legacies  "  in  a  Will,  annuities  bequeathed  are  to  be  included, 
see  Cornfield  v.  Wyndham,  2  Coll.  184;  Bromley  v.  Wright,  7  Hare, 
334;  Heath  v.  Western,  3  De  G.  M.  &  G.  601;  Oaskin  v.  Bogers,  L.  R. 
2  Eq.  284.  As  to  the  course  an  executor  should  follow  where  he  is 
directed  to  purchase  an  annuity,  see  Be  Castle,  [1916]  W.  N.  195. 

(cc)  Hunt-Foulston  v.  Furher,  3  C.  D.  285;  Be  Mabbett,  [1891]  1 
Oh.  707. 

(y)  Carr  v.   Carr,  1  Meriv.   541,  note  to  Devaynes  v.  Noble.     See 
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And  under  a  bequest  of  "  all  and  every  sum  or  sums  of  money 
which  may  be  due  to  me  at  my  decease,"  it  has  been  held,  that 
damages  recovered  in  an  action  by  an  executor  for  a  breach  of. 
covenant  committed  in  the  lifetime  of  a  testator  will  pass  {z). 
And  moneys  receivable  under  a  policy  of  assurance  on  the 
testator's  life  to  which  he  was  entitled,  were  held  to  pass  under 
a  bequest  of  "  any  money  that  I  may  die  possessed  of,  or  which 
may  be  due  and  owing  to  me  at  the  time  of  my  decease  "  {d). 

But,  where  a  testator  bequeathed  all  his  ships  and  money  due 
to  him  at  the  time  of  his  decease,  to  A.  B.,  it  was  held  that 
freight  earned  by  a  ship  under  a  charter-party  executed  after 
the  date  of  the  Will,  and  in  respect  of  a  voyage  not  completed 
until  after  the  testator's  death,  did  not  pass  to  A.  B.  either  as 
"money  due,"  or  as  incident  to  the  ship  (6). 

Where  the  testator  bequeathed  all  his  ready  money  and  debts 
duo  and  owing  to  him  at  his  death  to  A.,  and  all  his  govern- 
ment stock  and  funds,  and  personal  estate,  to  B.;  and  after 
making  his  Will,  sold  out  a  certain  sum  of  stock,  and  lent  it 
upon  bond,  conditioned  for  replacing  the  stock  on  a  day 
specified,  which  dmj  he  survived:  Sir  Wm.  Grant  held,  that 
this  bond  passed  to  A.,  under  the  bequest  of  the  testator's  debts, 
the  question  depending  on  what  was  the  actual  description  of 
the  property  at  the  time  of  his  death,  and  the  circumstance  that 
the  debtor  might  still  transfer  the  stock,  not  being  allowed  to 
alter  or  affect  the  rights  of  parties  (c) . 

In  the  case  of  Stenhoiise  v.  Mitchell  (d),  Lord  Eldon  was  of 
opinion,  that  the  words  "debts  due  at  my  death  from  A., 
whether  by  bonds  or  mortgages,  or  open  accounts,"  would  have 
passed  only  debts  ejusdem  generis  with  the  securities  specified, 
and  would,  therefore,  not  have  included  a  judgment  debt,  had 
not  the  context  of  the  Will  disclosed  a  larger  intention  (e). 

The  bequest  of  a  debt  due  on  a  particular  security  will  pass 

also  Parker  v.  Marchant,  1  Phil.  Ch.  C.  361,  per  Lord  Lyndhurst, 
accord. 

(z)  Bide  V.  Harrison,  L.  R.   17  Eq.   76. 

(a)  Petty  v.  Willson,  L.  R.  4  Ch.  574. 

(&)  Stephenson  v.  Dotvson,  3  Beav.  342.  This  case  was  decided  on 
the  ground  that  the  freight  was  not  a  debt  due  to  the  testator  at  tlio 
time  of  his  death,  because  no  debt  accrued  until  the  service  had  boeu 
completed,  which  did  not  happen  till  after  the  death  of  the  testator. 

(c)  Essington  v.    Vashon,    3   Mci'iv.    434. 

(d)  11  Ves.  356. 

(e)  But  SCO  Bridges  v.  Bridges,  Vin.  Abr.  tit.  Devise  (0.  b.),  pi.  13. 
Chalmers  v.  Storil,  2  Ves.  &  Bea.  222. 
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tlio  capital  only,  and  not  arrears  of  interest  due  at  the  testator's 
death  (/);  and  e  converao,  the  bequest  of  arrears  of  a  debt  will 
not  pass  the  principal  {g). 

In  Collins  v.  Doyle  {h),  a  testatrix  who  was  entitled  to  a 
distributive  share  of  the  assets  of  an  intestate,  to  whom,  at  her 
death,  no  administration  had  been  taken  out,  bequeathed  "  all 
such  sums  of  money  as  should  be  owing  to  me  at  the  time  of 
my  decease  from  G.  B.:"  And  it  was  holden  by  Lord  Gilford, 
that  these  words  would  not  pass  her  beneficial  interest  in  a  sum 
of  money  which  was  then  due  from  G.  B.  to  the  estate  of  the 
intestate. 

But  in  Bainhridge  v.  Bainhridge  (i),  where  testatrix  being 
entitled  to  her  son's  residuary  estate  (the  amount  of  which  was 
unascertained  at  her  death),  bequeathed  as  follows:  "  If  any 
debts  due  to  me  at  my  decease,  I  request  my  executors  will  col- 
lect and  pay  into  the  hands  of  my  cliildren;"  Sir  L.  Shadwell, 
V.-C,  held,  that  the  son's  residue  passed  by  the  request. 

A  bequest  of  "  debts  and  accounts  due  tO)me  "  does  not  include 
the  apportioned  part  of  dividends  declared  after  the  testator's 
death  {j). 
«p^^^^^','  "Jewels."     In  the  Attorney-General  v.  Harlei/  (k),  a  testa- 

-"  Necklaces  "  ^^'^^  directed  all  her  jewels  to  be  sold  to  pay  her  debts,  except  a 
particular  ring  set  with  diamonds,  which  she  gave  to  a  friend, 
and  she  then  bequeathed  the  remainder  of  her  rings,  her  neck- 
laces of  every  description,  pearls,  garnets,  cornelians,  and 
watches,  to  B,;  by  a  subsequent  testamentary  disposition  she 
gave  all  her  trinkets  of  every  denomination,  her  jewels  excepted, 

(/)  JRoberts  v.  Kufin,  2  Atk.  112;  Harvey  v.  Cooke,  4  Euss.  Chanc. 
Oas.  34.  But  where  the  bequest  was  of  "all  my  interest  and  claim 
on  household  property  in  W.  on  which  I  have  a  mortgage  of  1,500^.," 
the  legatee  was  held  entitled  to  the  arrears  of  interest  due  upon  the 
mortgage  at  the  time  of  the  testator's  death:  Gih'bon  V.  Gibbon;.  13  0.  B. 
205.  And  where  a  testator  gave  "  the  amount  of  the  bond  from  J.  H.," 
it  was  held  that  the  legatee  was  entitled  to  the  arrears  of  interest  upon 
the  bond  as  well  as  to  the  principal:  Harcourt  v.  Morgan,  2  Keen,  274. 

{g)  Hamilton  v.  Lloyd,  2  Ves.  Jun.  416. 

{h)  1  Euss.   Ohanc.    Gas.    135. 

(i)  9  Sim.  16.  But  it  seems  that  the  estate  out  of  which  the 
money  bequeathed  is  payable  must  have  been  got  in  by  the  executor  so 
as  to  constitute  a  debt  from  him.  It  is  otherwise  if  the  estate  has  not 
so  been  got  in:  Martin  v.  Hobson,  L.  E.  8  Ch.  401;  and  see  the 
observations  of  James,  L.  J.,  in  that  case  on  the  case  of  Bainhridge 
V.  Bainbridge,  ib.  405. 

(;■)  Be  Burke,  [1914]  1  Ir.  81. 

(A-)  5  Euss.  173.  A  bag  of  coins  found  by  executors  in  a  testator's 
strong  box  were  held  not  to  pass  under  a  bequest  of  "  jewellery."  Sud.- 
bury  V.  Brown,  4  W.  E.  736. 
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to  C;  and,  in  another  part  of  the  same  instrument,  directed 
her  jewels  to  be  sold;  afterwards,  by  a  third  testanientarj 
instrument,  she  bequeathed  to  C.  all  her  trinkets  and  pearls, 
with  various  specific  articles,  among  which  were  some  rings  set 
with  diamonds;  the  testatrix  was  possessed  of  a  verj^  valuable 
diamond  necklace  and  cross,  and  of  a  pearl  necklace,  beside 
other  necklaces,  and  of  various  diamond  rings,  besides  those 
which  were  specifically  bequeathed:  And  it  was  held  by  Lord 
Lyndhurst,  that  the  diamond  necklace  and  cross,  and  the 
diamond  rings,  not  specifically  mentioned,  were  not  to  be  sold, 
and  did  pass  to  B.:  His  Lordship  further  held,  that  the  pearl 
necklaces  passed  to  B.,  under  the  gift  of  necklaces  of  every, 
description,  and  did  not  pass  to  C.  under  the  gift  of  pearls. 

The  term  "plate  "  has  been  held  to  be  confined  to  articles  of  "Hate." 
solid  silver  and  not  to  include  a  plated  service  (Z).     Articles 
which  are  merely  mounted  with  silver  cannot  be  classified  as 
plate  or  plated  articles  (m) . 

"  Books."  In  Willis  v.  Curtail  (n),  a  question  arose  under  "Books." 
the  Will  of  the  celebrated  Dr.  Willis,  whether  a  collection  of 
books  bound  into  volumes,  which  contained  manuscript  notes 
of  his  attendance  upon  King  George  III.,  would  pass  by  a 
bequest  to  his  nephew,  a  gentleman  engaged  in  the  like  branch 
of  the  medical  profession  as  the  testator,  of  "  all  and  every  the 
books  in  and  about  my  house  in  Tenterden  Street:"  Lord 
Langdale,  M.  R.,  held  in  the  affirmative.  A  stamp  album  will 
not  pass  under  a  gift  of  "books  "  (o). 

A  library  will  not  pass  under  a  bequest  of  furniture,  but 
books  and  manuscripts  which  are  of  rarity  and  antiquitj-  may 
pass  as  "articles  of  virtu  and  curiosities"  (p). 

"Personal  ornaments."  In  the  construction  of  the  same  "Personal^ 
Will,  his  Lordship  held,  that  a  pocket-book  and  a  case  of 
instruments,  usually  carried  about  the  person  of  the  testator, 
did  not  pass  under  a  bequest  of  "personal  ornaments."  But 
the  learned  judge  inclined  to  be  of  opinion  that  a  gold  pencil 
case,  toothpick  case,  lip-salve  box,  and  eye-glass,  similarly 
circumstanced,  would  pass. 

(l)  Ilolden  V.  Ramshottom,  4  Giff.  205.  As  to  plato  at  bankers, 
see   ante,    p.   934. 

(m)  Re  Lewis,  [1910]  W.   N.  6. 
(n)  1  Beav.   189. 
(o)  Re  Masaon,  86  L.  J.  Oh.  753. 
(p)  Re  Zouche,  [1919]  2  Oh.  178. 
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"Linen."  Under  this  term,  without  qualification,  table 
and  bed  linen,  and  every  article  to  which  that  general  word 
can  be  applied  will  pass:  But  where  there  is  a  bequest  of  "all 
linen  and  clothes  of  all  kinds,"  it  has  been  held,  that  only  body 
linen  will  pass  {q) . 

"Medals."  By  this  word,  curious  pieces  of  cuiTent  coin, 
which  have  been  kept  by  the  testator  with  his  medals,  have 
been  held  to  pass  (r) . 

"Portraits."  Where  a  testator  bequeathed  the  portraits  of 
himself,  of  his  grandfather  and  grandmother,  and  of  his  mother, 
and  of  the  Duke  of  Schomberg,  to  A.  B.;  and  the  testator  had 
one  portrait  of  himself,  one  of  his  grandfather  and  grand- 
mother, and  one  of  his  mother,  and  a  three-quarter  portrait  and 
a  portrait  in  crayon  of  the  Duke  of  Schomberg,  and  also  a 
picture  in  which  the  duke  is  represented  on  horseback,  with  a 
battle  in  the  distance;  it  was  held  that  that  picture  was  a 
portrait  of  the  duke,  and  that  it  passed,  together  with  all  the 
other  portraits,  by  the  bequest  {s) . 

Mistakes  in  the  description  of  legacies,  like  those  in  the 
description  of  legatees,  may  be  rectified  by  reference  to  the 
terms  of  the  gift,  and  evidence  of  extrinsic  circumstance,  taken 
together  (^). 

The  error  of  the  testator,  says  Swinburne  («),  in  the  proper 
name  of  the  thing  bequeathed,  did  not  hurt  the  validity  of  the 
legacy,  so  that  the  body  or  substance  of;  the  thing  bequeathed 
is  certain:  As  for  instance,  the  testator  bequeathed  his  horse 
Cripple,  when  the  name  of  the  horse  was  Tulip;  this  mistake 
shall  not  make  the  legacy  void;  for  the  legatary  may  have  the 
horse  by  the  last  denomination;  for  the  testator's  meaning  was 
certain,  that  he  should  have  the  horse;  if  therefore  he  hath  the 
thing  devised,  it  is  not  material  if  he  hath  it  by  the  right  or 
the  wrong  name. 

Accordingly,  in  Door  v.  Geartj  {v),  where  a  husband  be- 
queathed to  his  wife  TOO?.  East  India  stock,  having  none;  but 
there  was  700?.  Bank  stock,  to  the  surplus  of  which  the  wife 
was  entitled  as  an  executrix,  after  payment  of  her  testator's 

(?)  Hunt  V.  Hort,  3  Bro.  0.   C.  311. 
[r)  Bridgman  v.  Dove,  3  Atk.  202. 

(s)  Duke  of  Leeds  v.  Amherst,  13  Sim.  459,  affirmed  by  Lord  Lynd- 
hurst,  C;  and  see  Re  Layard,  32  T.  L.  E.  517. 
{t)  Ante,  p.    907   et  seq.,  and  inf  a.  not-e  (w). 
(u)  Pt.  7,  s.  5,  pi.  7.     See  also  Godolpli.  Pt.  3,  c.  25,  s.  10. 
(v)  1  Ves.  Sen.  255. 
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debts,  and  which  the  husband  aftenvards  transferred  in  his  own 
name;  Lord  Hardwicke  held,  that  the  700Z.  Bank  stock  should 
go  to  the  wife;  the  learned  judge  being  of  opinion,  thait,  as  it 
was  a  case  merely  of  error  of  description,  the  words  "  East 
India"  should  be  rejected:  and  his  Lordship  said  it  was  no 
greater  mistake  than  the  devise  of  a  black  horse,  the  testator 
having  only  a  white  horse,  where  the  word  "  black  "  shall  be 
rejected  (?r). 

Again,  where  the  intention  of  the  testator  is  plain,  a  mistake  Where  mten- 

,,.  Ill  IP  •  •  rpi  •      tion  plain,  a 

in  Ins   calculation  shall  not  defeat  that  intention.      Inus  in  mistake  in 
Milner  v.  Miln&r{x),  Sir  W.  Milner  bequeathed  a  legacy  in  l^'^u'^gf^'' 
this  manner:   "I  give  my  daughter  Mary  3,500?.,  which  with  defeat  it. 
6,000?.  she  is  entitled  to  by  my  marriage  settlement,  and  500?. 
from  her  father-in-law,  make  up  10,000?.,  which  I  design  for 
h(!r  fortune:"  In  fact  she  was  entitled  only  to  5,000?.  by  the 
settlement:   And  Lord  Hardwicke  held,  that  she  was  entitled 
to  have  4,500?.  under  the  Will.     Again,  in  Ouseleij  v.  Anstru- 
ther  (y),  a  testator  after  reciting,  inaccurately,  that  his  wife 
was  entitled  for  life  to  39,000?.  settled  on  his  marriage,  which 
ho  stated  would,  at  four  per  cent.,  yield  1,560?.,  directed  his 
trustees  to  add  an  annuity  of  440?.  to  raise  her  jointure  to 
2,000?.:   And  it  was  held  that  she  was  entitled  to  have  her 
annuity  made  up  to  2,000?.  at  all  events  (z). 

So  in  Trevor  v.  Trevor  {a),  a  testator  gave  his  wife  an 
annuity  of  100?.  and  the  sum  of  1,000?.,  which  he  considered 
would,  with  the  property  she  was  entitled  to  after  his  death, 
make  up  to  her  an  income  of  2,500?.  a  year.  In  fact  those 
gifts  made  up  her  income  only  to  1,800?.  a  year:  And  Sir  John 
Loach,  M.  E,.,  held,  that  she  was  entitled  to  have  the  deficiency 
supplied   out    of  the   testator's   residuary   estate.      Again,   in 

(w)  Sec  also  Swinb.  Pt.  7,  s.  5,  pi.  16;  Selwood  v.  Mildmay,  3  Vcs. 
30(3,  310,  and  the  remarks  on  this  case  of  Tindal,  C.  J.,  in  Miller  v. 
Travers,  8  Bingh.  252,  and  of  Lord  Langdalc,  Lindgren  v.  Lindgren, 
9  Boav.  362,  363,  365;  Oallini  v.  Noble,  3  Moriv.  691;  Alfred  v.  Green, 
5  Madd.  92;  King  v.  Wright,  14  Sim.  400;  Howard  v.  Conway,  1  Ooll. 
87;  Purchase  v.  Shallis,  2  H.  &  Tw.  354;  Quennell  v.  Turner,  13  Beav. 
240;  Ooodladv.  Burnett,  1  Kay  &  J.  341;  Edmunds  v.  Waugh,  4Drew. 
275;  Waters  v.  Wood,  5  Do  G.  &  Sm.  717;  Thompson  v.  Whitelock,  4 
Do  G.  &  J.  490;  Morgan  v.  Middlemiss,  35  Boav.  278;  Ives  v.  Dodg- 
son,  L.  R.  9  Eq.  401;  Re  Weeding,  [1898]  2  Ch.  364;  Re  MayeU, 
[1913J  2  Oh.  488. 

(ic)  1  Vps.  Son.  103;   Re  Segelcke,  [1906]  2  Oh.  301. 

(y)  10  Beav.  459. 

{z)  Sec  also  Read  v.    Sfrangeways,   14   Boav.    139. 

(a)  5  Russ.  24. 

W.E. — VOL.  II.  10 
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Jordan  v.  Fortescue  (&),  a  testator  by  a  codicil  gave  to  a  legatee 
"oOOL  in  addition  to  1,500L  which  I  had  before  bequeathed 
to  him:"  The  testator  had  in  fact  bequeathed  to  him  1,000L 
only:  And  it  was  held  that  the  legatee  was  entitled  to  2,000L 
by  implication. 

But  in  a  more  recent  case,  where  a  testator  after  reciting  that 
he  had  advanced  to  a  legatee  a  certain  sum  directed  that  sum  to 
be  considered  as  a  payment  on  account  of  the  legacy,  and  the 
advance  in  fact  made  was  less  than  the  sum'  recited  as  having!, 
been  advanced,  the  legatee  was  held  to  be  bound  by  the 
erroneous  recital,  and  the  sum  mentioned  by  the  testator  was 
deducted  from  the  legacy  (c). 

It  has  been  held  that  where  a  testator  has  given  a  certain  sum 
as  a  (debt  due  to  tlie  person  to  whom  he  gives  it,  the  circumstance 
that  he  does  not  owe  to  that  person  so  much  as  he  has  given 
will,  in  the  absence  of  evidence  of  intention  to  confer  a  bounty 
on  the  donee,  either  express  or  to  be  inferred  from  the  whole 
Will,  cut  down  the  amount  of  the  bequest  to  the  amount  of  the 
debt  actually  due  from  the  testator.  Thus  in  Wilson  v. 
Morley  (d)  a  testator  directed  his  debts  to  be  paid,  "  including 
a  debt  of  300L  owing  from  me  to  my  daughter."  He  owed  his 
daughter  150/.  only.  It  was  held  that  she  was  not  entitled 
to  receive  more  than  the  150?. 

An  erroneous  recital  in  a  Will  of  indebtedness  on  the  part  of 
a  testator  to  a  legatee,  even  though  accompanied  by  a  direction 
to  pay,  will  not  amount  to  a  gift  of  the  supposed  debt,  in  the 
absence  of  any  indication  in  the  Will  of  an  intention  of  bounty 
in  tespect  thereof;  but  such  intention  may  be  implied  from 
the  general  scope  of  the  Will  (e). 

The  rules,  which  there  already  has  been  occasion  to  state  (/) 
as  to  the  admissibility  of  evidence  of  extrinsic  facts,  and  of 
extrinsic  evidence  of  intention,  in  order  to  enable  the  Court  to 

(&)  10  Beav.  259. 

(c)  Be  Aird's  Estate,  12  C.  D.  291.  This  was  followed  in  He  Wood^ 
32  0.  D.  517,  in  which  case  Be  Taylor's  Estate,  22  C.  D.  495,  was  re- 
ferred to  in  argument  as  in  effect  overruling  Be  Aird.  The  above 
cases  are  explained  in  Be  Kelsey,  [1905]  2  Ch.  465. 

{d)  5  0.  D.  776.  In  this  case,  Frj',  J.,  distinguished  the  case  of 
Whitfield  v.  Clemment,  1  Mer.  402,  on  the  ground  that  in  that  case 
there  was  inferred  an  intention  to  confer  a  bounty.  Cf.  Be  Bowe, 
[1898]  1  Ch.  153. 

(e)  Per  Vaughan-Williams,  L.  J.,  in  Be  Hotce,  uhi  supra;  Be  Kelsey, 
[1905]  2  Ch.  465. 

(/)  Ar^p,  p.    909  et  seq. 
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identify  the  person  intended  by  the  testator  to  be  the  object  of 
his  bounty,  are  equally  applicable,  mutatis  mutmidis,  as  to  the 
admissibility  of  such  evidence  for  the  purpose  of  'making  certain 
the  thing  intended  to  be  bequeathed  by  him  {g) . 

It  may  here  be  observed  that  what  a  party  is  entitled  to  Property  con- 
under  a  contract  he  may  well  be  taken  to  consider  as  his  own.  testator  ^11 '^ 

Thus  lands  contracted  for  will  pass  by  a  general  devise  of  all  P^ss  by  a  de- 
1  ?iT  if>iiini  1  111-         scnption  of  it 

the  testator  s  lands  and  oi  all  the  lands  purchased  by  him,  as  testator's 
although  he  had  other  lands  purchased  and  actually  con-  '^^^^gj^ 
veyed  (h).  And  so  if  a  testator  contract  for  the  purchase  and 
transfer  of  a  particular  description  of  stock,  and  then  bequeaths 
all  he  possesses  or  has  of  such  stock,  it  will  pass  (i) .  So  if  a 
testator,  having  contracted  for  the  purchase  of  a  large  quantity 
of  wool,  should  make  his  Will,  bequeathing  to  one  person  all 
his  personal  estate  except  his  wool,  and  to  another  all  his  wool, 
this  would  be  a  good  bequest  of  the  wool,  although  the  party 
contracting  to  sell  it  had  it  not  himself,  but  had  to  procure  it 
to  enable  him  to  fulfil  his  contract  (k). 

(gr)  See  further,  on  this  subject,  Lindgren  v.  Lindgren,  9  Beav. 
358;  Ricketts  v.  Turquand,  1  H.  L.  0.  472;  Webb  v.  Byng,  1  Kay  & 
J.  580;  Hewson  v.  Beed,  5  Madd.  431.  See  also  Castle  v.  Fox,  L.  E. 
11  Eq.  542.  If,  on  such  evidence  being  admitted,  it  appears  that  there 
was  property  correctly  answering  to  the  specified  description,  no  evi- 
dence can  be  admitted  to  show  that  the  bequest  was  intended  to  apply 
to  other  property:  Horwood  v.  Griffith,  4  De  G.  M.  &  Q.  708,  by  Lord 
Justice  Turner;  Webber  v.  Stanley,  16  0.  B.  N.  S.  698.  Two  rules 
which  have  been  laid  down  with  reference  to  uncertain  description  of 
lands  the  subject  of  devises,  and  the  admissibility  of  extrinsic  evidence, 
seem  equally  applicable  to  the  bequests  of  personalty.  These  rules  are 
firstly:  that,  when  a  devise  is  made  in  terms  which  apply  specifically  to 
a  definite  subject,  the  operation  of  that  devise  cannot  bo  extended  be- 
yond the  very  terms  in  which  it  is  expressed;  nor  can  evidence  be  re- 
sorted to  for  the  purpose  of  showing  that  sometliing  different  from  the 
description  was  intended  by  the  testator.  Secondly,  that  if  the  words 
of  description  when  examined  do  not  fit  with  accuracy,  and  if  there 
must  be  some  modification  of  somo  part  of  them,  in  order  to  place  a 
sensible  construction  on  the  Will,  the  whole  thing  must  be  looked  at 
fairly,  in  order  to  sec  what  are  the  leading  words  of  description  and 
what  is  subordinate  matter,  and  for  this  purpose  evidence  of  extrinsic 
facts  may  bo  regarded:  Whitfield  v.  Langdale,  1  C.  D.  61,  74;  Hard- 
wich  V.  Hardtmck,  L.  R.  16  Et^.  168,  175.  See  also  Gordon  v.  Gordon, 
L.  R.  5  H.  L.  254;  lie  Mat/ell,  [1913]  2  Ch.  488.  See  also  as  to  falsa 
demonstratio  in  the  case  of  devises  of  real  estate,  Travers  v.  Blundell, 
6  0.  D.  436;  Be  Seal,  [1894]  1  Oh.  816;  Be3fai/ell,  supra. 

(h)  Acherley  v.    Vernoj}.   10  Mod.    518,   526. 

(0  ColUson  V.  Girling,  4  M.  &  "Or.  63,  75.  See  also  Ellis  v.  Eden,, 
25  Beav.  482. 

(A-)  ColUson  v.  Girling.  4  M.  &  Or.  74.  75.  See  also  Field  v.  Pcckett. 
29  Beav.  573,  where  cabinets  ordered  and  made  but  not  delivoi-ed  to 
the  testator  before  his  death  passed  under  a  bequest  of  "  furniture." 

10  (2) 
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SECTION  V. 
Legacies  Vested  or  Contingent. 

There  has  already  been  occasion  to  show  {I),  that  contingent 
and  executory  interests,  though  they  do  not  vest  in  possession, 
may  vest  in  right,  so  as  to  be  transmissible  to  the  executors  or 
administrators  of  the  party  dying  before  the  contingency  on 
wliich  they  depend,  takes  effect:  But  where  that  contingency; 
is  the  endurance  of  life  of  the  party  till  a  particular  period,  the 
interest  will  obviously  be  altogether  extinguished  by  his  death' 
before  that  period. 

The  object  of  the  present  section  is  to  ascertain  the  circum- 
stances under  which  a  legacy  is  to  be  regarded  as  a  vested 
interest,  or  as  contingent  on  the  event  of  the  endurance  of 
the  life  of  the  legatee:  or,  in  other  words,  in  what  cases  the 
interest  in  a  legacy  will  be  so  fixed  as  to  be  transmissible  to 
the  executor  or  administrator  of  the  legatee,  though  he  die 
before  the  time  arrives  for  the  payment  of  the  money;  and  on 
the  other  hand,  in  what  cases  the  legacy  -vvdll  lapse  by  the  death 
of  the  legatee. 

The  general  principle,  as  to  the  lapse  of  legacies  by  the 
death  of  the  legatee,  may  be  stated  to  be,  that  if  the  legatee) 
die  before  the  testator's  decease,  or  before  any  other  condition 
precedent  to  the  vesting  of  the  legacy-  is  performed,  the  legacy 
lapses,  and  is  not  payable  to  the  executors  or  administrators 
of  the  legatee.  It  is  proposed,  in  pursuing  this  subject,  to 
treat,  1st.  Of  legacies  lapsed  by  the  death  of  the  legatee 
before  the  death  of  the  testator:  2ndly.  Of  legacies  lapsed  by 
the  death  of  the  legatee  after  the  death  of  the  tes.tator:  3rdly. 
Of  the  lapse  of  legacies  charged  on  a  real  fund:  4thly.  Of 
the  lapse  of  legacies  charged  on  a  mixed  fund  of  realty  and 
personalty . 

1 .  Legacies  Ictpseil  hy  the  death  of  the  Legatee  before' 
the  Testatar. 

General  rule  It  has  been  established  from  the  earliest  periods,  both  in 
the  lec^atee  ^lie  Ecclesiastical  Courts  and  in  Equity,  that  unless  the  legatee 
survive  the       survive  the  testator,  the  legacy  is  extinguished:  neither  can  the 

testator  the  c>     j  o 

legacy  lapses,    exeeutors  or  administrator's  of  the  legatee  demand  the  same  (m)> 

(Z)  Ante,  p.    666. 

(w)  Swinb.  Pt.  7.  s.  23,  pi.  1;  Godolpli.  Pt.  3,  c.  25,  s.  25;  Wentw. 
Off.  Ex.  436,  14th  edit. 


General 
principle  as 
to  lapse  of 
legacies  by 
death  of 
legatee. 
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And  Swinburne  puts  the  case  of  the  testator  and  legatee  being- 
drowned  in  the  same  ship,  or  both  being  Istruek  to  death  by  the 
fall  of  a  house,  in  which  case  he  lays  it  down,  that  as  they  both 
died  at  the  same  time,  the  legacy  is  not  due,  and  consequently 
not  transmissible  to  the  executoi-s  or  administrators  of  the 
legatee.  In  cases  of  this  kind  the  question  of  survivorship  is, 
by  the  law  of  England,  a  matter  of  evidence  merely,  and,  in 
the  absence  of  evidence,  there  is  no  rule  or  conclusion  of  law  on 
the  subject:  And  as  the  onus  of  iproof  lies  on  the  representatives 
of  the  legatee,  they  cannot  claim  the  legaoy,  unless  they  can 
produce  positive  evidence  that  he  was  the  survivor  in) . 

Not  only  in  cases  of  bequests  of  money,  or  of  other  chattels 
in  possession,  but  also  of  a  debt  due  from  the  legatee  to  the 
testator,  the  legacy  will  lapse  by  his  death  before  the  testator, 
and  the  executor  of  the  legatee  must  pay  the  money:  Thus  in 
Maitland  v.  Adair  (o),  the  words  in  the  Will  were,  "  I  devise 
to  my  brother  2,000?.:  I  also  return  him  his  bond  for  400^, 
with  interest  thereon,  which  he  owes  me:"'  The  brother  died  in 
the  lifetime  of  the  testator:  The  bond  was  a  joint  bond  in  the 

(«)  Underwood  v.  Wing,  4  De  G.  M.  &  G.  633;  19  Beav.  459; 
Taylor  v.  Dlplock,  2  Phillim.  261,  ante,  p.  379;  Satterthwaite  v. 
Powell,  1  Curt.  705;  Barnett  v.  Tugwell,  31  Beav.  232.  It  will  be  ob- 
served that  Swinburne,  in  the  passage  above  cited,  assumes  that  the  tes- 
tator and  legatee  must  be  taken  to  have  died  at  the  same  time:  And 
it  appears  to  have  been  sometimes  deemed  a  rule  in  the  Ecclesiastical 
Court,  that  they  must,  under  such  circumstances,  be  presumed  to  have 
perished  at  the  same  moment,  unless  proof  can  be  obtained  as  to  the 
exact  time  when  either  of  them  died:  In  the  goods  of  Selwyn,  3 
Hagg.  749.  But  it  can  hardly  bo  a.ssumed  as  a  fact  that  two  humaji 
beings  ceased  to  breathe  at  the  same  moment  of  time:  Underwood 
V.  Wing,  4  De  G.  M.  &  G.  661,  by  Lord  Cranworth,  0.  And  in  the 
same  case,  in  the  House  of  Lords,  sub  nom.  Wing  v.  Angrave,  8  H.  L. 
0.  183,  it  was  laid  down  that  there  is  no  presumption  of  law  arising 
from  age  or  sex  as  to  survivorship  among  persons  whoso  death  is  oc- 
casioned by  one  and  the  same  cause:  Nor  is  there  any  presumption  of 
law  that  all  died  at  the  same  time.  But  the  question  is  one  of  fact, 
depending  wholly  on  evidence;  and  if  the  evidence  does  not  establish 
tho  survivorship  of  any  one,  the  law  will  treat  it  as  matter  incapable 
of  being  determined:  The  onus  prohandi  is  on  the  person  a.sscrting 
tho  affirmative:  see  In  the  goods  of  Shilling,  Dea.  &  Sw.  183.  See 
also  Colvin  v.  Procurator-Oen.,  1  Hagg.  92;  Sillick  v.  Booth,  1  Y. 
&  Coll.  Oh.  0.  117,  126;  Ommuney  v.  Stihoell,  23  Beav.  328;  In  the 
goods  of  Wainwright,  1  Sw.  &  Tr.  257;  In  the  goods  of  Wheeler,  31 
L.  J.  P.  M.  &  A.  40;  In  the^goods  of  Carmichnel,  32  L.  J.  P.  M.  «Sc  A. 
70;  Re  Green's  Settlement,  L.  R.  1  Eq.  288;  Re  Benham's  Trusts,  L. 
R.  4  Eq.  416;  Re  Phene's  Trusts,  L.  R.  5  Oh.  139;  -fte  Lewe's  Trusts, 
L.  R.  6  Oh.  356;  Re  Walker,  L.  R.  7  Ch.  120;  Hickman  v.  Upsall, 
L.  R.  20  Eq.  136;  i2<?  Rhodes,  ;j6  0.  D.  586;  Re  Benjamin,  [1902]  1 
Oil.  723;  Re  Aldersey,  [1905]  2  Oh.  181.  See  ante,  p.  227,  as  to 
presumption  of  death. 

(o)  3  Ves.  231.  i 
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Scotch  form,  bj  the  testator's  brother  and  son:  The  question 
was,  whether  the  dispiosition  of  the  bond  by  the  Will  amounted 
to  a  release,  or  was  only  a  legacy,  and  therefore  lapsed:  Lord 
Loughborough,  C,  held  very  clearly,  that  it  was  a  legacy  to 
the  brother  which  had  lapsed  (p) . 

Where,  however,  a  testator  by  his  Will  declared  that  one- 
fifth  of  the  residue  of  his  personal  estate  should  be  div^ided 
vTJmongst  certain  of  his  creditors  named  in  a  schedule  to  his' 
Will,  and  the  schedule  contained  both  the  names  of  the  cre- 
ditors and  the  debts  due  to  them  respectively,  the  remedy  for 
the  recovery  of  which  was  barred  by  the  Statute  of  Limitations: 
it  was  held  by  Lord  Lyndhurst,  C.  B.,  and  afterwards  by 
Alderson,  B.,  that  the  parties  so  named  in  the  schedule  were 
not  to  be  considered  as  legatees,  but  as  creditors,  and  conse- 
quently that  the  representatives  of  such  as  died  in  the  testator's 
lifetime  were  entitled  to  the  benefit  of  the  Will  {q) . 

Even  in  a  case  where  a  legacy  is  given  to  a  man  and  his 
executors,  admi7iistrators,  and  assigns,  or  to  a  man  and  his 
representatives,  if  the  legatee  dies  before  the  testator,  though 
the  executors  are  named,  yet  the  legacy  is  lost:  for  the  words 
"executors,  administrators  and  assigns,  &c.,"  are  considered 
as  only  descriptive  of  the  interest  bequeathed;  and  those  who 
take  by  representation  only  cannot  be  entitled  to  anything  to 
which  the  person  they  represent  never  had  any  title  (r  . 

(p)  See  further  on  this  subject,  Elliott  v.  Davenport,  1  P.  Wms.  83; 
Toplis  V.  Baker,  2  Oox,  118;  Izon  v.  Butler,  2  Price,  34;  Att.-Qen.  v. 
Holhrooh,  3  Y.  &  J.  114;  8.  0.,  12  Price,  407. 

{q)  Williamson  v.  Naylor,  3  Y.  &  Coll.  208.  See  also  accord. 
Philips  V.  Philips,  3  Hare,  281.  Where  a  testator,  who  was  a  cer- 
tificated bankrupt,  directed  his  executors  to  pay  in  full  all  his  creditors 
who  had  proved  in  the  bankruptcy,  it  was  held  that  this  direction  must 
be  regarded  as  a  bounty,  not  only  in  favour  of  those  creditors  who  sur- 
vived the  testator,  but  of  the  representatives  of  those  who  predeceased 
him;  for  that  his  object  was  to  discharge  a  moral  duty,  which  object 
could  not  be  attained  if  his  bounty  was  to  be  limited  to  those  creditors 
who  survived  him:  Jte  Sowerhy's  Trust,  2  Kay  &  J.  630;  S.  C, 
nomine  Turner  v.  Martin,  7  De  G.  M.  &  G.  429;  Stevens  v.  King, 
[1904]  2  Ch.  30.  In  the  last-mentioned  case  Farwell,  J.,  says:  "I 
think  that  the  cases  of  Williamson  v.  Naylor  [w6i  supra'],  Philips  v. 
Philips  \_ubi  supra],  and  In  re  Sowerhy's  Trust  [ubi  supra]  have 
established  the  rule  that,  if  the  Court  finds,  upon  the  construction  of 
the  Will,  that  the  testator  clearly  intended  not  to  give  a  mere  bounty 
to  the  legatee,  but  to  discharge  what  he  regarded  as  a  moral  obligation, 
whether  it  were  legally  binding  or  not,  and  if  that  obligation  still  exists 
at  the  testator's  death,  there  is  no  necessary  failure  of  the  testator's 
object  merely  because  the  legatee  dies  in  Ms  lifetime,  and  therefore 
death  in  such  a  case  does  not  cause  a  lapse." 

(r)  Elliott  V.  Davenport,  1  P.  Wms.  83;  Corbyn  v.  French,  4  Vee. 
435;  Shuttleworth  v.  Greaves,  4  My.  &  Or.  35;  ante,  p.  894  et  seq. 
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So  where  a  legacy  is  given  to  A.  for  life,  and  after  the  death 
of  A.  ^0  B.  or  Ms  prober  representatives,  in  case,  of  his  dying 
before  A.,  if  B.  dies  in  the  lifetime  of  the  testator,  the  legacy 
lapses  (s).  Again,  if  a  legacy  be  given  to  a  man,  and  directed 
to  be  ]oaid  to  him  or  his  executors,  or  administrators,  or  personal 
representatives,  or  to  his  heirs,  at  the  end  of  a  year  after  the 
testator's  death,  and  the  legatee  die  before  the  testator,  the 
legacy  intended  for  him  will  lapse  {t). 

But  if  instead  of  the  words  "personal  representatives,"  the 
word  "heirs"  bo  used,  it  has  been  held  that  this  shows  an 
intention  on  the  part  of  the  testator,  that  the  persons  he 
designates  as  "heirs"  are  to  take  by  way  of  substitution 
whenever  the  legatee  may  die,  and  there  shall  be  no  lapse 
though  ho  die  in  the  lifetime  of  the  testator  (m).  In  such  a 
case  the  heirs  do  not  take  by  way  of  transmission  or  as  repre- 
sentatives, but  as  personce  designatce  (x). 

In  Edwards  v.  Saloway  {y)  there  was  a  gift  of  residue  to  the 
testator's  wife  for  life  to  her  separate  use,  with  an  absolute 
power  of  appointing  the  principal  by  deed  or  Will,  and  a  gift 
in  default  of  such  appointment  to  her  next  of  kin,  as  in  case  of 
an  intestacy:  And  Lord  Cottenham,  C,  held,  that  the  gift  of 
the  principal  had  not  lapsed  by  the  death  of  the  wife  in  the 
testator's  lifetime,  but  that  her  next  of  kin,  according  to  the 
statute,  were  entitled  to  the  benefit  of  it  {z) . 

But  this  general  rule  may  be  controlled  by  the  manifest  this  rule  con- 
intention  of  the  testator,  appearing  on  the  face  of  the  Will,  that  ^aniL^/ *^^ 
the  legacy  shall  not  lapse,  and  by  his  providing  a  substitute  for  iutentiou  of 

(s)  Corhyn  v.  French,  4  Ves.  418,  435.  It  will  bo  observed,  that  the 
substitution  of  the  executors  in  this  case  did  not  refer  to  tlio  legatee's 
dying  before  the  testator,  but  to  his  dying  before  the  time  of  tho 
payment  of  the  legacy.  See  accord.  Bone  v.  Cook,  M'Clel.  1(39;  8.  C, 
13  Price,  332. 

(t)  Tidwell  V.  Ariel,  3  Madd.  403.  See  also  Smith  v.  Oliver,  11 
Beav.  494;  Thompson  v.   Whitelock,  4  De  G.  &  J.  490. 

(m)  lie  Porter's  Trusts,  4  Kay  &  J.  188;  and  see  the  observations  of 
Wood,  V.-O.,  4  Kay  &  J.  196,  as  to  the  construction  put  on  tho  word 
"heir"  in  Tidwell  v.  Ariel,  ubi  supra.  But  where  a  testator  be- 
queathed a  silver  cup  to  Lord  S.  and  his  heirs  as  a  heirloom,  and  tho 
person  who  was  Lord  S.  at  the  date  of  the  Will  died  befoi-o  the  testator 
leaving  a  successor  tio  the  title,  it  was  held  that  the  bequest  lapsed:  He 
Whorwood,  34  C.  D.  446. 

{x)  See  ante,  p.  873  et  seq.,  as  to  the  meaning  of  tlic  word  "heir" 
in  such  cases. 

{y)  2  Phil.  0.   C.  625. 

(z)  See  accord.  Nicholls  v.  Havilaitd.  1  Kav  &  J.  504.  But  see 
Baker  v.  Ilanhury,  3  Russ.  Oh.  0.  340. 
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tlio  legatee  dying  in  his  lifetime  (a);  though,  in  order  to  effect 
this  object  he  must,  in  clear  words,  exclude  lapse;  and  he  must 
clearly  indicate  who  is  to  take  in  case  the  legatee  should  die  in 
his  Jifetime  {h). 

Thus  where  there  is  a  bequest  "to  A.  or  his  personal  repre- 
sentatives," or  "to  A.  or  his  heirs,"  the  word  "or,"  generally 
speaking,  implies  a  substitution,  so  as  to  prevent  a  lapse  (c). 

But  in  the  case  of  a  bequest  to  children,  &c.  in  a  class,  and 
the  representatives  of  such  as  are  dead,  a  question  may  arise 
whether  the  representatives  are  to  take  by  way  of  original  sub- 
stantive limitation,  or  by  way  of  substitution  only.  If  by  the 
latter,  none  are  entitled  but  such  as  represent  parties  who  could 
have  taken  a*s  original  legatees.  A  gift  to  issue  is  substitutional, 
when  the  share  which  the  issue  are  to  take  is,  by  a  prior  clause, 
expressed  to  be  given  to  the  parent  of  such  issue,  and  a  gift  to 
issue  is  an  original  gift,  when  the  share  which  the  issue  are  to 
take  is  not,  by  a  prior  clause,  expressed  to  be  given  to  the 
parent  of  such  issue  (d) . 


(a)  Sibley  v.  Cook,  3  Atk.  572;  Toplis  v.  Baker,  2  C!ox,  121;  Bridge 
V.  Abbott,  3  Bro.  0.  C.  224;  Browne  v.  Hope,  L.  E.  14  Eq.  343;  Be 
Greenwood,  [1912]  1  Oh.  392;  Be  Smith,  Prada  v.  Vandroy,  [1916]  2 
Ch.  368.  But  it  is  not  allowable  to  prove  this  intention  by  evidencie 
dehors  the  Will:  Maybank  v.  Brooks,  1  Bro.  C.  0.  84. 

(6)  Browne  v.  Hope,  L.  B.  14  Eq.  343. 

(c)  Oittings  v.  McDermott,  2  M.  &  K.  69,  and  the  authorities  col- 
lected ante,    pp.   881,  882;   compare  p.  874. 

{d)  Lamphier  v.  Buck,  2  Dr.  &  Sm.  494;  Christopherson  v.  Naylor, 
1  Mer.  320;  Butter  v.  Ommaney,  4  Buss.  73.  See  also  Be  Webster's 
Estate,  23  0.  D.  737,  in  which  case  Kay,  J.,  says:  "The  law  was 
settled  long  ago  in  the  case  of  Christopherson  v.  Naylor.  There  a  rule 
was  laid  down  that  where  there  is  a  gift  to  a  class  and  then  a  substitui- 
tionary  gift  of  the  share  of  any  one  of  the  class  who  should  die  in  the 
lifetime  of  the  testator,  no  one  can  take  under  the  substitutionary  gift 
who  is  not  able  to  predicate  that  his  parent  might  have  been  one  of 
the  original  class,  and  consequently,  if  the  parent  was  dead  at  the  date 
of  the  Will,  and  therefore  by  no  possibility  could  have  taken  as  one 
of  the  original  class,  his  issue  ar-e  not  able  to  take  under  the  substi- 
tutionary gift."  Now,  beyond  all  doubt  that  is  still  the  law.  It  was 
laid  down  in  the  case  of  Christopherson  v.  Naylor,  and  that  case  has 
been  recognised  by  James,  L..  J.,  in  Be  Hotchkiss's  Trusts,  L.  E.  8 
Eq.  643,  and  by  the  Court  of  Appeal  in  the  cases  of  Hunter  v.  Cheshire, 
L.  E.  8  Ch.  751,  West  v.  Orr,  8  C.  D.  60,  and  Be  Musther,  43  0.  D. 
569.  The  rule  in  Christopherson  v.  Naylor  has  not  always  been  ac- 
cepted without  question:  see  Parsons  v.  Gidliford.  10  Jur.  N.  S.  231; 
Qowling  v.  Thompson,  L.  E.  11  Eq.  366  (n):Be  Potter's  Trust,  L.  E. 
8  Eq.  52;  Adams  v.  Adams,  L.  E.  14  Eq.  246;  Be  Speakman,  4  C.  D. 
620  (dissenting  from  Stewart  v.  Jones.  3  De  G.  &  J.  532,  which  latter 
case  was  distinguished  in  Be  Boberts,  27  0.  D.  346;  30  C.  D.  234) ;  Be 
Lucas's  Will,  17  0.  D.  788:  and  there  is  a  good  de-al  of  authority  to 
show  that  the  rule  is  subject  to  the  rule  laid  down  in  Be  Potter's  Trust, 
uhi  supra,  viz.,  that,  where  there  is  a  gift  to  a  class  of  persons,  with 


Ch.  II.  §  v.]     Legatee  dying  before  Tedator.  963 

But  if  there  is  an  original  substantive  gift  to  two  classes  of 
legatees,  viz.,  first  to  the  children  of  a  legatee  for  life,  living  at 
the  time  of  his  decease:  and,  secondly,  to  the  issue  of  such  of 
them  as  shall  then  be  dead  leaving  issue,  the  issue  of  a  child 
who  teas  dead  at  the  date  of  the  Will  may  be  entitled  to  a 
share  (e). 

substitution  to  their  issue  in  case  of  Uieir  dying,  that  moans,  that) 
■whether  they  are  dead  when  the  Will  is  made  or  die  afterwards,  the 
substituted  class  takes  in  each  case.  The  two  rules  are  difficult  to 
reconcile,  but  the  great  majority  of  cases  iu  which  tlie  rule  in  Be 
Potter's  Trust  has  been  applied,  may  be  explained  upon  the  prin- 
ciple of  Loring  v.  Thomas,  1  Dr.  &  Sm.  497,  in  which  Kinderslej)-, 
V.-C.  (disapproving  the  decision  of  Sir  J.  Leach,  M.  E.,  in  Waagh  v. 
Waugh,  2  M.  &  K.  41,  upon  a  Will  containing  the  words  "so  that  the 
children  should  take  only  the  share  which  their  pai-ent  would  have  taken 
if  living,")  pointed  out  that  such  a  gift  was  not  necessarily  to  be  con- 
strued as  a  substitutional  gift  in  the  sense  of  Christopher^on  v.  Nayloi , 
but  a  gift  to  the  issue,  not  of  the  share  of  the  deceased  parent,  but. 
of  the  shai-e  which  the  parent  of  the  issue  would  have  taken  if  living' 
at  the  death  of  the  testator,  which  might  well  include  the  children  Ox 
a  parent  who  was  dead  at  the  date  of  the  Will.  Probably  the  rule  iu 
Chrisfopherson  v.  Naylor  will  be  applied  in  cases  where  the  gift  is  a 
gift  to  the  children  or  their  heirs  without  more,  but,  where  there  is 
something  more,  the  question  will  always  be,  whether  an  intention  that 
the  gift  should  not  be  treated  as  substitutional  can  be  extracted  from 
the  Will  on  grounds  similar  to  those  acted  on  in  Tytherleigh  v.  Harhin, 
6  Sim.  329;  Loring  v.  Thomas,  uhi  supra;  Re  Fhilps  Will,  L.  R.  T 
Eq.  151;  Habergham  v.  Midehalgh,  L.  R.  9  Eq.  395  (per  James, 
V.-O.);  Me  Smith's  Trusts,  5  0.  D.  497  (n);  Be  Sibley's  Trusts,  5  C. 
D.  494;  Wing  field  v.  Wing  field,  9  C.  D.  658;  Be  Woolrich,  11  C. 
D.  663.  The  cases  of  Be  Chinery,  39  C.  D.  614,  and  Be  Musther,  4o 
0.  D.  569,  strongly  confirm  the  ride  in  Christopherson  v.  Naylor,  and  in 
Be  Wood  [1894J  3  Oh.  381,  at  p.  387,  Davey,  L.  J.,  says:  "Notwith- 
standing the  opinion  expressed  by  Vice-Chancellor  Malins  in  In  re 
Potter's  Trust,  I  think  that  Christopherson  v.  Naylor  was  rightly 
decided,  and  so  the  Court  of  Appeal  held  in  Jn  re  Musther."  The  rule 
in  Loring  v.  Thomas,  supra,  is  a  definite  rule  of  construction  and  it-; 
authority  has  been  recognised  by  the  House  of  Lords  in  Barraclough  v. 
Cooper,  [1908]  2  Oh.  121  n.  It  has  also  been  followed  in  many  recent 
cases:  see  Be  Lambert,  [1908]  2  Oh.  117  (distinguishing  Oorringe  v. 
Mahlstedt,  [1907J  A.  0.  225);  Be  Metcalfe,  [1909]  1  Ch.  424';  Be 
Williams,  [1914]  -2  Ch.  61,  and  Be  Kirk,  85  I^.  J.  Ch.  182;  cf.  Re 
Cope,  [1908]  2  Ch.  1. 

(e)  Tytherleigh  v.  Harbin,  6  Sim.  329;  Giles  v.  Giles,  8  Sim.  360; 
Coulthurst  v.  Carter,  15  Boav.  421.  It  is  obviously  impossible  to  lay 
down  any  general  rule  as  to  what  words  shall,  and  what  shall  not, 
render  a  gift  substitutional,  but  it  may  be  useful  to  cite  a  few  instances 
of  words  the  presence  of  which  in  a  testamentary  clause  has  been 
held  not  necessarily  to  import  that  the  gift  is  substitutional.  Thus 
the  words  "  shall  die,"  "  should  die,"  have  been  held  not  to  have  that 
effect:  Loring  v.  Thomas,  1  Dr.  &  Sm.  497,  even  though  coupled  with 
a  provision  that  the  issue  of  the  children  so  dying  shoukl  have  the 
parent's  share:  Smith  v.  Smith,  8  Sim.  353  (disapproving  Thornhill 
V.  Thnrnkill,  4  Madd.  377,  which  latter  case  was,  however,  approved 
by  North,  J.,  in  Be  JIannam,  [1897]  2  Ch.  39).  Words  of  futurity 
liko  "  shall  "  may  be  read  as  applying  to  the  past,  but  they  will  not 
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With  regard  to  the  exclusion  of  those  claiming'  under  a  sub- 
stitutional gift  who  cannot  predicate  of  the  person  first  named 
as  taker  that  he  might  have  taken,  the  distitiction  must  be 
remembered  between  a  substitutional  gift  after  a  bequest  to  a 
class  and  one  following  a  gift  to  individuals  named  in  the  Will. 
In  the  former  case  the  test  must  necessarily  be  this,  was  the 
deceased,  whose  share  is  claimed,  a  member  of  the  class?  (/) 
In  the  latter  case  the  substituted  legatee  is  presumed  to  have 
been  introduced  into  the  Will  in  order  to  prevent  a  lapise. 
This  distinction  has  been  recognised  and  acted  upon  in  many 
cases  i^g) . 
Lapse  of  ^\vd  general  rule  of  equity  relating  to  lapses  is  equally  ap- 

under  a'power  plicable,  whether  the  legacy  be  given  under  a  Will,  made  by 

be  so  read  witliout  sufficient  reason:  Re  Brown,  [1917]  2  Oh.  232, 
following  Oorringe  v.  Mahlstedt,  [1907]  A.  0.  225;  and  see  Be 
Williamis,  [1914]  2  Oh.  61.  The  use  of  the  word  "  or  "  is  not  conclusive 
that  the  gift  is  substitutional;  nor,  on  the  other  hand,  is  the  use  of 
the  word  "  and,"  as  introducing  the  second  gift,  conclusive  that  such 
gift  is  original.  See  Be  Merrick's  Trusts,  Ln.  R.  1  Eq.  551;  Hurry  v. 
Hurry,  L.  E.  10  Eq.  346;   Be  Woolley,  [1903]  2  Oh.  206. 

(/)  Be  Hannam,  [1897]  2  Oh.  39.  Cf.  Be  Schnadhorst,  [1901] 
2  Oh.  338;   [1902]  2  Oh.  234. 

{g)  See  Ive  v.  King,  16  Beav.  46,  and  the  cases  cited  ante,  p.  962, 
note  (d),  and  post,  p.  970,  note  {g).  See  also  Hodgson  v.  Smithson, 
8  De  G.  M.  &  Gr.  604;  Cambridge  v.  Bous,  25  Beav.  409;  King  v. 
Cleaveland,  4  De  G.  &  J.  477;  Be  Paulding's  Trust,  26  Beav.  263; 
Timins  v.  Stackhouse,  27  Beav.  434;  Ashling  v.  Knowles,  3  Drew. 
593;  Be  Porter's  Trusts,  4  K.  &  J.  188,  192;  Hohgen  v.  Neale,  L.  E. 
11  Eq.  48;  Hume  v.  Lloyd,.  47  L.  J.  Oh.  775.  It  may  here  be  observed 
that,  in  gifts  of  this  description,  where  issue  are  substituted  for  their 
parents,  the  substituted  issue  can  in  no  case  take  vested  interests) 
during  their  parents'  lifetime,  and  consequently  issue,  who  predecease 
their  parent,  are  not  entitled  to  any  share  in  the  fund:  Be  Bennett's 
Trust,  3  K.  &  J.  280;  Crause  v.  Cooper,  1  J.  &  H.  207;  Humfrey,^  v. 
Humfrey,  2  Dr.  &  Sm.  49;  Lanphier  v.  Buck,  2  Dr.  &  Sm.  484;  Be 
Merrick's  Trusts,  L..  E.  1  Eq.  551;  Hurry  v.  Hurry,  L.  E.  10  Eq. 
346;  Be  Woolley,  [1903]  2  Oh.  206.  But  the  rule  has  been  held  to 
be  different  where  the  gift  to  the  issue  is  an  original  gift.  In  such 
a  case  it  v/as  decided,  after  much  consideration,  by  Kindersley,  V.-O., 
in  Lanphier  v.  Buck  (ubi  supra),  that  they  need  not  survive  their 
parent  in  order  to  take;  unless  the  language  of  the  Will  precludes, 
children  from  taking  who  do  not  survive  their  parent,  as  when  the 
gift  is  to  the  issue  of  such  nephews  and  nieces  as  should  have  died 
before  the  tenant  for  life,  leaving  issue:  for  in  such  a  case  such 
children  only  as  were  left  by  the  parent,  i.e.,  as  survive  him,  are  to 
take.  See,  however.  Be  Smith's  Trusts,  7  0.  D.  665.  But  whether 
the  gift  to  the  issue  be  original  or  substituted,  the  issue,  in  order  to 
take,  need  not   survive   the   tenant   for  life:    Be    Wildma^i's   Trusts, 

1  J.    &  H.    299;    Be  Pell's  Trusts.   3   Giff.    152;    Lanphier  v.   Buck, 

2  Dr.  &  Sm.  484;  Martin  v.  Holgate,  L.  E.  1  H.  L.  175,  reversing 
8.  C,  sub  nom.  Holgate  v.  Jennings,  34  Beav.  79;  Be  Orton's  Trust, 
L.  E.  3  Eq.  375;  Be  Woolley,  ubi  supra.  See,  however,  Be  Kirkman's 
Trusts,  3  De  G.  &  J.  558;  Be  Carrie's  Will.  32  Beav.  426. 
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virtue  of  donorship  flowing  originally  from  the  testator,  or  by  death  of 
whether  it  be  given  under  a  power  created  for  the  purpose;  appointor. 
for,  in  the  latter  case,  although  the  legatee  wiU  take  under  the 
authority  of  the  power,  yet  he  will  not  be  considered  as  taking 
from  the  time  of  its  creation,  so  as  to  prevent  a  lapse,  occa- 
sioned by  the  death  of  the  legatee  before  the  appointor  when 
the  power  is  executed  by  Will;  and  for  the  following  reasons: 
The  legatee  does  not  take  unto  the  power  solely  and  exclusively, 
but  under  it  and  the  Will  jointly:  The  Will  so  made  is  to  be 
construed  and  considered  like  all  others:  It  is,  therefore,  ambu- 
latory, revocable,  and  incomplete,  till  the  death  of  the  testator; 
consequently,  no  person  can  take  under  it,  who  does  not  survive 
him.  If,  then,  an  appointee  by  Will  made  under  a  general 
power,  die  before  the  testator,  his  legacy  Avill  not  be  trans- 
missible to  his  executors  or  administrators  {h) . 

It  is  requisite  further  to  consider  the  general  rule  above  As  to  legacies 
stated,  as  applied  to  legacies  given  in  joint  tenancy,  or    in  ^uants^  ^*^'°* 
tenancy  in  common.     If  a  legacy  be  given  to  two  personsl 
jointly,  although  one  of  them  happen  to  die  before  the  testator, 
such  interest  will  not  be  considered  lapsed  or  undisposed  of,  but 
will  sui'vive  to  the  other  legatee  {i) . 

But  where  legacies  are  given  to  legatees,  a^  tenants  in  com-  to  tenants  in 
mon,  as  where  an  aggregate  fund  is  to  be  divided  among  them.  ^°"^™  °- 
nominatim,  in  equal  shares,  if  any  of  them  die  before  the  tes- 
tator, what  was  intended  for  those  legatees  ^\ill  lapse  into  the 
residue  (/c). 

The  law  is  the  same,  as  to  survivorship  in  cases  of  joint-  effect  of 
tenants  {I),  and  as  to  lapse  in  cases  of  tenants  in  common  ^jn\, 
when  the  testator  revokes  the  interest  originally  given  to  one 
of  them. 

{h)  Olce  V.  Heath,  1  Veii.  Son.  135,  141;  Duke  of  Marlborough  v. 
Oodolphin,  2  Ves.  Sen.  73;  Vanderzee  v.  Adorn,  4  Ves.  771;  Burges 
V.  Mawhey,  10  Ves.  319,  326;  Easum  v.  Appleford,  5  My.  &  0.  56; 
Master  v.  Laprimaudaye,  2  OoU.  443;  Woodcock  v.  Renneck.  1  Phil. 
Oh.  0.   72;    Jones  v.  Southall,  32  Beav.  31. 

{i)  Bufar  v.  Bradford.  2  Atk.  220;  Dowset  v.  Sweet,  Aiubl.  175; 
Morley  v.  Bird,  3  Ves.  628.  But  in  Be  Kerr's  Trusts,  4  0.  D.  600. 
Jessel,  M.  E..,  refused  to  apply  the  rule  in  the  case  of  an  appointment' 
to  an  object  of  the  power  and  a  stranger. 

(/>•)  Bagwell  v.  Dry,  1  P.  Wm.s.  700;  Owen  v.  Owe)).  1  Atk.  494: 
Peat  V.  Chapman,  1  Ves.  Son.  252;   Baxter  v.   Losh,  14  Be^v.  612. 

{I)  Humphrey  v.  Tayleur,  Ambl.  136;  Young  v.  Davies,  2  Dr.  & 
Sm.  167. 

(m)  Cresswell  v.  Cheslyn,  2  Eden,  123;  Shair  v.  M'Mahon,  4  Dr.  & 
W.  431;  Sykes  v.  Sykes,  L.  R.  3  Oh.  301.  In  Harris  v.  Davis, 
1   OoU.   416,   no  doubt   was   thrown   upon   the   principle,   though   the 
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But  it  must  be  observed,  that  where  a  legacy  is  given  to  a 
class  of  persons  in  general  terms  as  tenants  in  common,  as  the 
children  of  A.,  the  death  of  one  of  them'  before  the  testator 
will  not  occasion  a  laj^se  of  any  part  of  the  fund;  but  those  of 
the  .described  class,  who  survive  the  testator,  will  take  the 
whole  (n).  Where  there  is  a  gift  to  a  number  of  persons  who 
are  united  or  connected  by  some  common  tie,  and  you  can  see 
that  the  testator  was  looking  to  the  body  as  a  whole  rather  than 
to  the  members  constituting  tlie  body  as  individuals,  and  so  you 
can  see  that  he  intended  that  if  one  or  more  of  that  body  died 
in  his  lifetime  the  survivors  should  take  the  gift  between  them, 
there  is  nothing  to  prevent  your  giving  effect  to  the  wishes  of 
the  testator  (o) .  So  also  where  there  was  a  revocation  by  codicil 
of  a  share  of  a  member  of  the  class,  the  gift  was  divisible 
among  the  other  members  of  the  class  (p) . 

The  oases  on  this  subject  were  considered  by  Lord  Davey  in 
Eingshury  v.  Walter  {q),  in  which  it  was  held,  that  a  class  gift 

operation  of  Cresswell  v.  Cheslyn,  uhi  sup<ra,  was  excluded  by  the 
very  special  words  in  the  codicil,  per  Lord  Oairns,  0.,  in  SyJces  v. 
Sykes,  ubi  supra;  Be  Whiting,  [11913]  2  Oh.  1;  He  Wilkins,  [1920] 
W.  N.    197. 

{n)  Viner  v.  Francis,  2  Oox,  100;  Cort  v.  Winder,  1  Coll.  320 
Lee  V.  Pain,  4  Hare,  250;  Shaw  v.  M'Mahon,  4  Dr.  &  W.  431,  438 
Leigh  v.  Leigh,  17  Beav.  605;  Fitzroy  v.  Richmond,  27  Beav.  186 
Re  Stanhope's  Trust,  ibid.  201;  Re  Coleman,  4  C.  J).  165;  Fell  v 
Biddolph,  L.  R.  10  0.  P.  701;  Re  Jackson,  25  C.  D.  162;  Re  Colley's 
Trusts,  L,.  E.  1  Eq.  496;  Dimond  v.  Bostock,  L.  E.  10  Oh.  358.  Secus, 
where  it  appiears  that  the  testator  did  not  intend  to  give  to  a  class 
incapable  of  being  ascertained  at  the  time,  but  to  individuals  who 
are,  or  who  are  capable  of  being,  enumerated;  Bain  v.  Lescher,  11 
Sim.  397;  Haver  gal  v.  Harrison,  7  Beav.  49;  Re  Smith's  Trusts, 
9  0.  D.  117;  Re  Stansfield,  15  C.  D.  84.  Or  where  the  survivora 
would  not  take  the  fund  in.  the  same  manner,  or  in  the  same  shares 
and  proportions,  as  the  testator  says  they  are  to  take  it:  Re  Ham's 
Trust,  2  Sim.  N.  S.  106.  As  to  the  distinction  between  a  gift  to 
persons  of  aliquot  parts  of  a  fund  and  a  gift  to  persons  as  a  cla^s, 
see  Ramsay  v.  Shelmerdine,  L.  R.  1  Eq.  129.  The  naming  of  one 
individual  member  does  not  prevent  the  gift  being  a  gift  to  a  class: 
Re  Jackson,  ubi  supra;  but,  in  order  to  constitute  a  named  person  a 
member  of  a  class,  he  must  have  a  common  character  witli  the  un- 
named members  of  the  class:  Re  Feather  stone's  Trusts,  22  0.  D.  111. 
A  bequest  to  h  brother  for  life,  and  at  his  death  "  to  be  equally  divided 
amongst  his  surviving  children,  and  my  niece,  R.  W.,"  is  not  a  gift 
to  a  class:  Drakeford  v.  Drakeford,  33  Beav.  43.  A  bequest  to  persons 
"  hereinbefore  named,"  or  "  hereinafter  named  "  or  "  hereinbefore  men- 
tioned "  or  "  hereinafter  mentioned,"  cannot  be  regarded  as  a  gift 
to  a  class:  Re  Gibson,  2  Johns.  &  H.  656.     ^ee  post,  p.  969,  note  (e). 

(o)  Per  Lord  Macnaghten,  in  Kingsbury  v.  Walter,  [1901]  A.  0. 
at  p.  191. 

(/))  Re  Dunstan,  [1909]  1  Oh.  103,  not  following  Ramsay  v.  Shelmer- 
dine, supra. 

{g)  [1901]  A.  0.  at  p.  192. 
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was  intended.  His  Lordship  says:  "  The  question,  I  agree,  is 
whether  a  gift  in  this  case  to  '  Elizabeth  Jane  Fowler  and  the 
children  of  my  sister  Emily  Walter,'  is  what  is  called,  by  an 
expression  Avell  known  in  our  law,  a  class  gift.  Prima  facie  a 
class  gift  is  a  gift  to  a  class,  consisting  of  persons  who  are 
included  and  comprehended  under  some  general  description  and 
bear  a  certain  relation  to  the  testator.  That  definition  is  in 
accordance  with  that  given  by  Lord  Selborne  in  the  case  referred 
to  in  North,  J.'s,  judgment,  in  PearJcs  v.  Moseley  (r),  and  by 
Lord  Hatherley,  then  Wood,  V.-C,  in  a  case  which  has  also 
been  referred  to  at  the  bar,  In  re  Chaplin's  Trusts  (s) .  But  it 
may  be  none  the  less  a  class  because  some  of  the  individuals  of 
the  class  are  named.  For  example,  if  a  gift  is  made  '  to  all  my 
nephews  and  nieces  including  A.,'  or  if  a  gift  is  made  '  to  C.  and 
all  other  my  nephews  and  nieces,'  each  of  those  would  be  a  class 
gift.  Stanhope's  Case  (i)  is  an  example:  There  the  gift  was  to 
four  named  daughters  and  all  his  after-born  daughtere,  and  that 
Avas  rightly,  as  I  think,  held  to  be  a  class  gift.  To  the  same 
effect  is  a  case  before  Chitty,  J.,  In  re  Jackson  (u),  where  the 
gift  w'as  to  five  named  individuals  and  all  his  other  sons  and 
daughters  who  should  be  born  afterwards  and  attain  the  age  of 
twenty-one  years.  Chitty,  J.,  held  that  that  was  a  class  gift, 
although  the  condition  of  attaining  the  age  of  twenty-one  yeai^s 
was  imposed  upon  the  other  children  and  not  upon  those  who 
were  named.  He  came  to  this  conclusion  upon  the  ground  that 
it  appeared  from  the  evidence  that  those  who  were  named  had 
already  attained  the  age  of  twenty-one  j^ears.  That  case  seems 
to  me  to  have  a  considerable  bearing  upon  the  case  now  before 
the  House. 

"  There  maj'  also  be  a  composite  class,  such  as,  for  instance, 
children  of  A.  and  children  of  B.:  that  would  be  a  good  class. 
On  the  other  hand,  a  gift  to  A.  and  all  the  children  of  B.  is,  in 
my  opiiiion,  prima  facie  not  a  class  gift,  and  I  think  that  has 
been  so  decided,  and  rightly  decided,  in  the  case  of  In  re 
Chaplin's  Trusts  (f),  which  I  have  already  referred  to,  and  also 
in  a  case  before  Sir  George  Jesscl  of  Li  re  Allen,  Wilson  v. 
Alter  {w). 


(r)  (1880)  5  A.   0. 
(s)  (18G3)  33  L.  J. 
(t)   (1859)  27  Beav. 
(u)  25  0.  D.    162. 

714. 

Ch.  183. 
201. 

(v)   (1863)  33  L.  J. 
{w)  29  W.  R.  480; 

,  Ch.   183. 
44  L.  T.  N.  S 

240. 
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to  tenants  in 
common  with 
a  clause  of 
survivorship : 


questions 
whether  the 
accrued  as 
well  as 
original 


"  My  Lords,  another  principle  which  is,  I  think,  established 
in  this  branch  of  the  law  is,  that  all  the  interests  of  members  of 
the  class  must  vest  in  interest  at  the  same  timte.  For  instance, 
if  there  is  a  gift  to  A.  for  life  and  aft^r^vards  to  B.  and  the 
children  of  C,  the  class  must  vest  in  interest  at  the  death  of  the 
testator,  although  it  is  capable  of  enlargement  by  the  birth  of 
subsequent  children  of  0.  during  the  lifetime  of  the  tenant  for 
life.  My  Lords,  it  is,  I  conceive,  on  that  ground  that  the  other 
case  to  which  I  referred,  namely,  Dmkeford  v.  Dmkeford  (x), 
was  decided.  The  learned  judge.  Lord  Romilly,  there  said 
that  the  gift  which  he  had  before  him  in  tlrnt  case  was  not  a 
class  Igift.  It  was  in  this  form  a  gift  to  A.  for  life,  and  at 
his  death  to  be  equally  divided  between  his  surviving  children 
and  the  testator's  niece,  Rosamond  Willows.  There,  as  your 
Lordships  see,  only  those  children  who  survived  the  tenant  for 
life  iwould  have  taken,  whereas  Rosamond  Willows'  interest 
would  have  become  vested  at  the  testator's  death.  On  that 
gi'ound  Lord  Romilly  held  that  it  was  not  a  class." 

A  further  exception,  as  to  the  doctrine  of  lapse  in  cases  of 
legacies  given  to  tenants  in  common,  occurs  in  instances  where 
tlie  Will  contains  a  limitation  over  of  the  legacy  to  the  sur- 
vivors (?/).  Thus  in  Maekirman  v.  Peach  (z),  the  testator 
bequeathed  to  his  two  daughters  his  plate  and  plated  ware, 
together  with  the  pearls,  &c.,  in  his  possession,  share  and  share 
alike,  and  upon  the  demise  of  either  of  them  without  lawful 
issue,  then  the  share  of  her  so  dying  to  go  to  her  sister:  One  of 
the  daughters  died  unmarried  in  the  testator's  lifetime:  And 
Lord  Langdale,  M.R.,  held,  that  the  surviving  daughter  was 
entitled  to  the  whole  of  the  articles  bequeathed;  for  that  the 
circumstance  of  the  deceased  daughter,  who  would  have  taken 
as  tenant  in  common  if  both  had  survived  the  testator,  having 
died  in  his  lifetime,  did  not  prevent  the  gift  over  to  her  sister 
from  taking  effect  («) . 

In  such  cases,  if  more  than  one  of  the  legatees  happen  to  die 
before  the  testator,  a  question  arises,  whether  the  original  shares 
only,  or  the  accrued  as  well  as  the  original,  pass  to  the  sundvors. 
The  general  rule  is,  that  where  distinct  leg'acies  are  given  with 


(x)  33  Beav.  43,  48. 

ly)  See  Baxter  v.  Losh,  14  Beav.  612.     Ses  also  Smith  v.  Pyhus, 

Yes.    566,  and  the  cases  collected,  post,  p.  970,  note  {g). 

(z)  2  Keen,  555. 

(a)  And  see    Sanders  v.  Ashford,  28  Beav.  609,  and  post,  p.  970, 
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survivorship,  the  clause  of  survivorship,  unless  extended  by  shares  pass 
particular  words,  attaches  only  to  the  original  shares,  and  does  vivors: 
not  affect  the  accruing  shares  (6):  But  an  exception  to  this  rule 
has  been  admitted,  where  the  disposition  is,  not  of  separate 
legacies,  but  of  one  ag'gregate  fund,  which  the  testator  meajit 
should  remain  an  aggregate  fund,  land  should  not  be  broken  into 
fragments,  if  some  of  the  persons,  to  whom  interests  in  it  were 
given,  happen  to  die  (c). 

In  Kniglit  v.  Gould  (d),  a  testatrix  bequeathed  the  residue  of  to  executors 
her  property  "  to  my  executors  hereinafter  named,  to  enable 
them  to  pay  my  debts,  legacies,  funeral  and  testament-ary 
charges,  and  also  to  recompense  them  for  their  trouble,  equally 
between  them:  "  She  then  proceeded  to  nominate  three  persons 
to  be  her  executors:  One  of  them  died  in  the  lifetime  of  the 
testatrix:  And  it  was  held  by  Sir  John  Leach,  M.  R.,  and  after- 
wards by  Lord  Brougham,  on  appeal,  that  the  whole  residue 
vested  in  the  two  survivors:  His  Lordship,  in  giving  his  judg- 
ment, obserA'cd,  that  it  was  not  necessary  to  decide  whether 
these  legatees  took  as  joint-tenants,  or  as  tenants  in  commion; 
becausL'  it  was  clear  on  the  construction  of  the  Will,  that  the 
testatrix  meant  to  give  the  residue  to  her  executors  as  a  class  of 
persons  in  their  official  character:  The  learned  judge  added,  it 
did  not  follow  that  a  bequest  of  a  residue  to  executors  equall}'' 
must,  in  all  cases,  be  a  gift  to  them  in  their  representative 
capacit}^  and  so  survive  to  those  who  live  to  take  the  office  (e). 


(6)  See  Perkins  v.  Micldethwaite,  1  P.  Wms.  275;  Budge  v.  Barker, 
Oas.  temp.  Talb.  124;  Ex  parte  West,  1  Bro.  C.  0.  575;  Vanderguoht 
V.  Blake,  2  Ves.  534;  Barker  v.  Lea,  1  Turn.  &  E,uss.  415;  Crotvder  v. 
Stone,  3  Russ.  Ohanc.  Gas.  217;  Bright  v.  Roive,  3  Mylne  &  K.  316; 
Rickett  V.  Ouillemard,  12  Sim.  88;  Macgregor  v.  Macgregor,  2  Coll. 
192;  Goodwin  v.  Finlayson,  25  Boav.  65;  Evans  v.  Evans,  ibid.  81; 
Re  Chaston,  18  C.  D.  218. 

(c)  See  Pain  v.  Benson,  3  Atk.  78;  Worlidge  v.  Churchill,  3  Bro. 
0.  0.  465;  Barker  v.  Lea,  1  Turn.  &  Russ.  413,  415;  Eyre  v.  Marsden, 
2  Keen,  564;  4  My.  &  0.  231;  Sillick  v.  Booth,  1  Y.  &  Coll.  Ch.  C. 
121;  Leeming  v.  Sherratt,  2  Hare,  14;  Doe  v.  Birkhead.  4  E.xch.  110; 
Douglas  v.  Andretvs,  14  Beav.  347;  Dutton  v.  C rowdy,  33  Bcav.  272; 
Re  CrawhalVs  Trust,  8  Do  G.  M.  &  G.  480. 

{d)  2  M.  &  K.   295. 

(e)  Seo  Barber  v.  Barber,  3  My.  &  C.  688;  Re  Gibson,  2  Johns.  & 
H.  656,  whore  Wood,  V.-C,  said  that,  with  the  exception  of  Knight  v. 
Gould,  ho  know  of  no  case  where  a  lK>quest  to  persons  rofcrrod  to  in 
the  Will  by  the  terms  "  hereinbefore  named,"  or  "  hereinafter  named," 
or  "  hereinbefore  mentioned,"  or  "  hereinafter  mentioned,"  has  been 
hold  to  bo  a  bo<]ueM  to  those  persons  as  a  class.  See  also  Hoare  v. 
Osborne,  33  L.  J.  Ch.  586. 
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In  what  cases  It  is  nccossaiy  in  this  place  to  consider  what  effect  the  death 
?emaruder%r  oi  a  \moY  legatee,  in  the  lifetime  of  the  testator,  will  produce  on 
by  way  of        j-j^p  interest  of  another  legatee  in  remainder. 

limitation  ^  n        ■>•  p  •  i  •     j 

over,  wUl  In  tlio  casc  of  a  legacy  to  a  legatee  for  lite,  with  remainder 

death ^if  the  ^^  another  legatee,  if  the  tenant  for  life  dies  before  the  testator, 
prior  legatee     the  remainder  over  takes  effect  upon  the  death  of  the  testa- 

inthe  lifetime  //\        <-,       ■«      i  i  ■  ,  -ii         i-      -i    ».• 

of  the  testator,  tor  (/;.     So,  if  a  legacy  be  given  to  a  person,  with  a  limitation 

over,  if  he  should  die  under  twenty-one,  or  before  the  happening 

of  anj'-  other  event,  and  he  dies,  in  the  lifetime  of  the  testator, 

under  the  prescribed  age,  or  before  such  other  event  happens,  the 

legacy  over  does  not  lapse  (gf). 

But  the  rule  is  different  where  a  legatee,  to  whom  the  legacy 
is  given  absolutely,  with  an  executory  limitation  over,  dies  in 
the  lifetime  of  the  testator,  hut  after  the  ei^ent  has  happened, 
0)1  the  non-occurrence  of  tdiich  the  limitation  over  depends: 
for  in  such  case  every  part  of  the  bequest  lapses.' 

Thus  in  Calthorpe  v.  Gough{h),  a  legacy  was  given  to 
trustees,  in  trust  for  Lady  Gough  for  life,  and  in  case  she 
should  die  in  the  lifetime  of  her  husband,  as  she  should  appoint, 
and  in  default  of  appointment,  to  her  children,  but  if  she  should 
survive  her  husband,  then  to  her  absolutely:  She  survived  her 
hushmtd,  and  died  in  the  lifetime  of  the  testator:  And  Lord 

(/)  Hardwick  v.  Thurston,  4  Euss.  Oh.  Gas.  383;  Lee  v.  Pain, 
4  Hare,  225.  And  it  will  make  no  difference  that  a  power  of  appoinlt- 
ment  is  given  to  the  legatee  for  life:  Chatteris  v.  Young,  6  Madd.  30, 
See  also  Re  Lawman,  [1895]  2  Oh.  348,  infra. 

{g)  Miller  v.  Wat-ren,  2  Vern.  207;  Ledsome  v.  Hickman,  2  Vern. 
611;  Willing  v.  Baine,  3  P.  Wms.  113;  Walker  v.  Main,  1  Jac.  & 
Walk.  1;  Humherstone  v.  Stanton,  1  Ves.  &  Beam.  388;  Humphreys 
V.  Howes,  1  Euss.  &  M.  639;  Varley  v.  Wi-nn,  2  Kay  &  J.  700;  Jte 
GaitskeU's  Trusts,  L.  E.  15  Eq.  386;  Ive  v.  King,  16  Be-av.  46,  54; 
in  which  last  case,  Eomilly,  M.  E.,  said  that  the  gift  over  in  some  of 
these  cases  takes  effect  upon  the  presumption  that  such  ulterior  legatee 
was  substituted  in  order  to  prevent  the  lapse  of  the  legacy.  See  also 
Re  Kirk,  85  L.  J.  Oh.  182;  Re  Green's  Estate,  1  Dr.  &  Sm.  68; 
Hannam  v.  Sims,  2  De  G.  &  J.  151;  in  the  latter  of  which  cases  it 
was  held  that  the  words  "  shall  happen  to  die  "  included  the  case  of  the 
testator's  brother  named  in  the  Will,  but  dead  at  the  date  of  it,  aujd 
that  the  gift  in  favour  of  his  children  took  effect.  See  also  Re 
Sheppard's  Trust,  1  Kay  &  J.  269;  Barnahy  v.  Tassell,  L.  E.  11  Eq. 
363.  Where  there  are  in  a  Will  successive  limitations  of  personal 
estate  in  favour  of  several  persons  absolutely,  the  first  of  those  who 
survives  the  testator  takes  absolutely',  although  he  woidd  have  taken 
nothing  if  any  previous  legatee  had  survived  and  had  taken;  the 
effect  of  the  failure  of  an  earlier  gift  being  to  accelerate,  not  to  destroy, 
the  later  gift:  Re  Lowman,  [1895]  2  Oh.  348,  dissenting  from  dictum 
of  Knight-Bruce,  V.-O.,  in  Harris  v.  Davis,  1  Coll.  416,  424,  425. 
See  also  Andrew  v.  Andrew),  ibid.  690;  Re  Dunstan,  [1918]  2  Oh.  304. 

(h)  3  Bro.  0.  0.   394,  note  to  Boo  v.  Brabant. 
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Alvanley  held,  that  the  leg'acy  lapsed,  and  the  children  were 
not  entitled.  Again,  in  Williams  v.  Jones  (^),  a  testator  after 
bequeathing  a  sum  of  Long  Annuities  to  his  wife  for  life,  gave 
the  capital,  after  her  death,  to  A.,  if  he  should  be  living  at  hor 
decease,  and  if  not,  to  A.'s  son:  A.  outlived  the  wife,  but  died 
in  the  testator's  lifetime:  And  it  was  holden  that  the  legacy  to 
A.  lapsed,  and  that  the  gift  to  his  son  did  not  take  effect  (/). 
So  in  Doo  V.  Brabant  (k),  a  legacy  iwlas  given  in  trust  for  Sarah 
Counsell,  until  she  attained  the  age  of  twenty-one,  and  then  to 
pay  the  same  to  her;  if  she  should  die  under  twcnity-onc, 
leaving  a  child  or  children,  then  in  trust  for  such  chikl  or 
children;  but  in  case  she  should  die  under  twenty-one,  without 
having  any  child  or  children,  then  over  to  other  persons:  Sarah 
Counsell  attained  twenty-one,  and  married;  but  she  died  in 
the  lifetime  of  the  testator,  leaving  two  children:  And  it  was 
holden  that  the  legacy  lapsed,  and  the  children  y^eve  not  entitled'. 
So  in  Humberstone  v.  Stanton  (l),  there  was  a  bequest  to  the 
son  of  the  testator  on  his  accomplishing  his  apprenticeship, 
with  the  dividends  in  the  meantime  for  maintenance;  and  in 
case  he  should  die  before  he  accomplished  his  apprenticeship. 
then  and  in  such  case  to  the  other  children:  The  legatee  lived 
to  accorriplish  his  apprenticeship,  but  afterwards  died  in  testa- 
tor's lifetime:  And  it  was  holden  that  the  legacy  lapsed,  and  the 
l>equest  over  could  not  take  place;  for  the  event  which  was  to 
bar  the  claim  of  the  brothers  and  sistere  had  happened  (m). 

Where  there  is  a  gift  of  a  share  of  residue  to  an  individual  or  Effect  of  a 

a  member  of  a  class,  with  a  direction  for  the  settlement  of  the  ^^®^*^i°?  ^'^^  . 
;  the  settleiiKiit 

shai^,  and  such  individual  or  member  predeceases  the  testator,  of  a  share, 
questions  sometimes  arise,  whether  by  the  expression  "  tho 
share  "  is  meant  an  aliquot  part  of  the  estate,  or  whether  the 
share  intended  is  that  which  would  have  come  to  the  deceased 
beneficiary  or  member  of  the  class  had  he  survived  («).  In  the 
former  case  it  would  be  caug'ht  by  the  direction  to  settle;  in  the 
latter  it  would  lapse  by  the  death  of  the  legatee. 


(i)  1  Russ. 
(j)  Eut  sec 


Oh.  0.  517. 
sec  Gaskell  v.  Holmes,  3  Hare,  438. 
(k)  3  Bro.  0.  0.  393. 
•    m  1  Vos.  &  Bcain.   384. 

(m)  As  to  cases  where  somewhat  siniLlar  limitations  over  have  been 
hchl  to  take  effect,  so  po<t,  Pt.  in.  Bk.  rrr.  Oh.  ir.  §  vt.  p.  1014. 

(n)  Be  Roberts,  30  0.  D.  234;   Re  Pinhornc,  [1894J  2  Ch.  276;  R.- 
Powell,  [1900]  2  Oh.  525;  Re  Whitmore,  [1902J  2  Oh.  66. 
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1  Vict.  c.  2G : 
gifts  to  chil- 
dren or  other 
isMue  who 
leave  issue 
living  at  tlie 
testator's 
death  shall 
not  lapse. 


Application 
of  section. 


By  stat.  1  Vict.  c.  26,  s.  33,  "  where  anj  person  being  a  child 
or  other  issue  of  the  testator,  to  whom'  any  real  or  personal 
estate  shall  be  devised  or  bequeathed  for  any  estate  or  interest 
not  determinable  at  or  before  the  death  of  such  person,  shall  die 
ill  the  lifetime  of  the  testator,  leaving  issue,  and  any  such  issue 
of  such  person  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  or  bequest  shall  not  lapse,  but  shall  take 
effect,  as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  Will." 

This  enactment  does  not  substitute  the  issue  for  the  deceased 
legatee,  but  gives  the  legacy  to  him'  absolutely  as  though  he  had 
survived  the  testator  (o):  ,and  it  is  therefore  disposable  by  the 
Will  of  the  legatee  {p). 

This  section  of  the  Act  applies  to  a  testamentary  appointment 
ill  the  exercise  of  a  general  pow'er  (g).  But  it  does  not  apply 
to  a  testamentary  appointment  made  undter  a  limited  power  (r). 
And  it  does  not  apply  to  'gifts  toi  a  class  (s) :  for  the  intention 
was  to  provide  against  lapse  merely,  and  not  to  alter  the  con- 
struction to  be  put  on  the  Will  {t):  And  this  is  so  even  though 
in  the  events  which  happen  the  class  should  consist  of  but  one 
individual  {u) . 

Where  after  the  testator's  death  a  posthumous  child  was  born 
to  one  of  his  children  who  had  died  before  the  testator,  it  was 
held  that  the  section  applied  and  that  the  share  of  such  child 
passed  under  the  latter's  Will  ( y') . 


(o)  Re  Hones  Trusts,  22  0.  D.  663.  And  thus  estate  duty  is  pay- 
able by  the  executor  of  the  legatee  as  if  ihe  had  survived  the  testator: 
Re  Scott,  [1901]  1  Q.  B.  228. 

(p)  Johnson  v.  Johnson,  3  Hare,  157;  In  the  goods  of  Parker,  1  Sw. 
&  Tr.  523.  It  is  doubtful  whether  such  Will  should  hQ  construed  as 
if  the  legatee  had  survived  the  testator,  or  as  if  the  testator  had  pre- 
deceased the  legatee:  Re  Masons  Will,  34  L».  J.  603.  So  where  a 
father  by  his  Will  devised  a  freehold  house  to  his  son,  and  the  son, 
died  in  his  father's  lifetime  leaving  issue  and  having  by  his  Will 
devised  all  liis  real  estate  to  his  father,  it  "was  held  that  the  devise 
under  the  son's  Will  failed,  and  there  was  an  intestacy  in  respect  of 
it:  Re  Mensler,  19  0.  D.  612.  See  also  Pickersgill  v.  Rodger,  5  0.  D. 
163. 

(?)  Eccles  v.  Cheijne,  2  Kay  &  J.  676. 

(r)  Griffiths  v.  Gale,  12  Sim.  354;  Holyland  v.  Lewin,  26  0.  D. 
236;  Re  Griffiths,  [1911]  1  Oli.  246. 

(.s)  Ante,  p.   966;  Re  Stan.'^fiel.d.  15  C.  D.  84. 

(t)  Olney  v.  Bates,  3  Drew.  319;  Browne  v.  Hammond,  Johns. 
-10.     See  also  Re  More's  Trust,  10  Hare,  178. 

(m)  Re  Harvey  s  Estate,  [1893]  1  Oh.  567. 

iv)  Re  Griffiths,  ubi  supra. 
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The  section  being  inapplicable  to  collaterals,  any  attempt 
by  Will  to  extend  it  to  collaterals  withjout  a  substitutionary  gift 
to  their  legal  personal  representatives  would  be  ineffectual  (to). 

In  conclusion  of  this  portion  of  the  subject  of  lapse,  it  may  Legatee  in 
be  mentioned,  that  where  a  bequest  is  made  to  a  man  as  trustee  *^""''- 
for  another  person,  the  legacy  will  not  lapse  by  the  death  of  the 
trustee  in  the  testator's  lifetime  (a?) . 

2 .  Legacies  lapsed  by  the  death  of  the  Legatee  after  the  death 
of  the  Testator. 

If  a  legacy  be  given  generally,  without  specifying  the  time  Where  no 
when  it  is  to  be  paid,  it  is  due  on  the  day  of  the  death  of  th,e  payment\8 
testator  (i/),  though  not  payable  till  the  eiid  of  a  year  next  after  specified. 
the  testator's  death.    This  delay  is  merely  an  allowance  of  time 
for  the  convenience  of  the  executor,  and  does  not  prevent  the 
interest  vesting  imlnediately  on  the  testator's  death  {z) :  Hence, 
if  the  legatee  happen  to  die  within  the  year,  his  personal  repre- 
sentative will  be  entitled  to  the  legacy. 

But  Avhen  a  future  time  for  the  payment  of  the  legacy  is  where  a 

defined  by  the  Will,  the  legacy  wiU  be  vested  or  contingent,  future  tune 
J  '  D      '^  _        _  D        '   fQj.  payment 

according  as,  upon  construing  the  Will,  it  appears  whether  the  is  appointed: 
testator  'meant  to  annex  the  time  to  the  payment  of  the  legacy, 
or  to  the  gift  of  it  {a) . 

In  ascertaining  the  intention  of  the  testator  in  this  respect, 
the  Courts  of  Equity  have  established  two  positive  rules  of 
construction:  1st,  That  a  bequest  to  a  person  payable  or  to  be 
paid  at  or  when  he  shall  attain  twenty-one  years  of  age,  or  at 
the  end  of  any  other  certain  determinate  term,  confers  on  him' 

(w)  Re  Gresley,  [1911]  1  Oh.  358;  but  sec  Re  Greenwood,  [1912] 

1  Oh.  392. 

(x)  Oke  V.  Heath,  1  Ves.  Sen.  84. 

ly)  Swinb.  Pt.  7,  s.  23,  pi.  1. 

(z)   Garthshore  v.  Clutlie,  10  Ves.  13.     See  Collins  v.   Macpherson, 

2  Sim.  87. 

(a)  So  where  a  testatrix  bequeathed  several  legacies,  and  amongst 
■others,  one  to  a  servant,  if  he  should  be  i-esiding  with  her  at  the  time 
of  her  decease,  but  not  otherwise:  and  she  directed  the  said  legaciea 
to  be  paid  within  six  montlis  after  her  decease;  and  declared  that 
the  legacies  should  not  Ix^  vested  until  payable;  and  the  legatee  died 
before  tho  expiration  of  the  six  months;  it  was  held  that  his  repr<^ 
.sentatives  were  entitled  to  tho  legacy:  Lucas  v.  Carlinc,  2  Beav.  367. 
Sec  also  Pachham  v.  Gregory,  4  itare,  396,  397.  Nevertheless  tho 
intention  of  the  testator  that  his  gift  should  not  vest  in  the  legatee 
until  it  should  be  actually  remitted  to  him,  will  prevail,  when  clearly 
expresseil,  provided  the  remittance  bo  not  dehiyod  by  negligenco 
■or  accident:   Law  v.   Thompson,  4  Russ.  Ohanc.  Gas.  92. 

11  (2) 
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Kule  1 :  where 
the  bequest  is 
immediate, 
and  payment 
postponed, 
the  legacy  is 
vested. 


a  vested  interest  immediately  on  the  testator's  death,  as  d^hitum 
in  prasenti  soh^evdwrn  in  futuro,  and  transmissible  to  his  exe- 
cutors or  administrators:  for  the  words  "payable"  or  "to  be 
paid,"  are  supposed  to  disannex  the  time  from  the  gift  of  the 
legacy,  so  as  to  leave  the  gift  imHiodiate,  in  the  same  manner, 
in  l-espect  of  its  vestinig,  as  if  the  bequest  stood  singly,  and 
contained  no  imention  of  time  (6).  2nd,  That  if  the  words 
"payable"  or  "to  be  paid"  are  omitted,  and  the  legacies  are 
given  at  twenty-one,  or  if,)  when,  in  case,  or  provided  the 
legatees  attain  twenty-one  or  any  other  future  definite  period, 
these  expressions  annex  the  tim^e  to  the  substance  of  the  legacy, 
and  make  the  legatee's  right  to  it  depend  on  his  being  alivfe  at 
the  time  fixed  for  his  payment.  Consequently,  if  the  legatee 
happens  to  die  before  that  period  arrives,  his  personal  repre- 
sentative will  not  be  entitled  to  the  legacy  (c) . 

The  Courts  of  Equity  have  adopted  these  rules  from'  the 
established  practice  of  the  Ecclesiastical  Courts  (which  in  these 
matters  had  formerly  concurrent  jurisdiction)  more  in  compli- 
ance with  such  practice  than  from'  any  conviction  of  the  sound- 
ness of  the  rules  themselves . 

As  to  the  first  rule.  Viz.,  that  where  the  bequest  is  in  termfe 
imimediate,  and  the  payment  alone  postponed,  the  legacy  is 
vested;  it  'may  be  desirable,  first,  to  give  some  cases  illustra- 
tive of  it,  and  then  to  point  out  certain  exceptions;  to  its 
application. 

In  Jackson  v.  Jackson  (d),  the  testator  bequeathed  to  his 
son  400Z.  to  be  paid  to  hini  |at  the  end  of  one  year  next  after- 
his  (the  testator's)  death,  and  the  further  sum  of  100?.  at  the 
death  of  his  mother:  The  son  died  before  his  mother:  The 
question  was,  whether  he  took  a  vested  interest  in  the  100?.: 
And  Lord  Hardwicke  determined  in  the  affirmative,  obser\dng, 
that  the  legacy  of  that  sum  was  plainly,  vested,  and  the  time 
of  payment  only  jDostponed;  for  the  former  words  "  to  be  paid," 
were  to  be  carried  on,  as  they  would  clearly  be,  if  turned  into 
any  other  language. 

In  Sydney  v.  Vaughan  (e),  a  legacy  of  100/.  was  bequeathed 
to  an  apprentice,  to  he  paid  to  him  wdthin  six  months  after  he 

(&)  Swinb.   Pt.    7,   s.    23,  pi.   9;    Godolph.   Pt.    3,  ch.    24,   s.   25; 
Shrimpton  v.  Shrimpton,  31  Beav.  425.     As  to  payment  -when  legatee- 
dies  under    age,  see  post,  p.   1126. 

(c)  See  Hanson  v.   Graham,  6  Ves.  245. 

(d)  1  Ves.  Sen.  217. 

(e)  2  Bro.  Pari.  Oa.  254. 
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should  have  fully  sensed  out  his  apprenticeship:  The  legatee, 
instead  of  seizing  his  time,  ran  away  from  his  master  and 
died'  intestate  after  the  period  of  his  apprenticeship  expired: 
The  Court  of  Great  Sessions,  on  the  Brecon  circuit,  decreed 
the  legacy  to  his  administrator,  w'ith  interest  from  the  end  of 
sis  months  after  the  expiration  of  the  apprenticeship:  And  the 
House  of  Lords  confirmed  this  decree. 

In  Bolger  v.  Mackell  (/),  the  testatrix  gave  her  residuary 
estate  to  Catherine,  the  daughter  of  James  Winter,  and  to 
the  lawful  children  of  her  (the  testatrix's)  brothers,  John  and; 
James  Snowden,  in  equal  shares,  the  shares  of  the  sons  with 
the  interest  or  accumulations  to  be  paid  at  their  ages  of  twenty- 
one,  and  of  the  daughters  at  tWenty-one  or  marriage,  after  a  de- 
duction of  what  might  be  laid  out  for  their  maintenance  and 
preferment  in  the  world:  John  Snowden  died  without  issue, 
but  James  died  leaving  two  sons,  neither  of  whom  attained  ' 

twenty-one:  The  question  was,  whether,  notwithstanding  that 
circumstance,  two-thirds  of  the  residue  vested  in  them,  so  as  to 
be  trans'missible  to  their  legal  personal  representatives:  and 
Lord  Kosslyn  was  of  opinion,  that  the  two  sons  took  vested 
interests,  remarking,  that  the  present  was  a  mere  bequest  of  the 
residue  of  personal  estate,  payable  at  twenty-one,  so  that  the 
rule  as  to  vesting  must  take  place;  which  was  not  prevented 
by  the  addition  of  a  direction  that  maintenance  should  be 
deducted  (g) . 

It  may  here  be  observed,  that  a  gift  in  terms  which  import  a 
present  vested  interest,  with  a  postponed  time  of  payment,  is 
not  made  contingent  by  a  direction  to  accumulate  till  the  time 
of  payment  anives(^). 

The  following  exceptions  to  this  rule  may  be  remarked:  1st.  Rulecon- 
The  rule  itself  is  always  subservient  to  the  intention  of  the  trolled  by  tho 

intention  of 

testator:  and,  therefore,  if  upon  construing  the  whole  Will,  it  testator, 
clearly  appears  that  the  testator  meant  the  time  of  payment  to  thnontcxt^"^ 
be  the  time  when  the  legacy  should  vest,  no  interest  Avill  bo 
transmissible  to  the  executors  or  administrators,  if  the  legatee 

(/)  5  Vcs.  509. 

(g)  Tho  rule  is  the  same  where  a  gift  to  children,  &c.,  in  a  class* 
is  immediate,  and  the  time  of  division  only  is  postponed  until  they 
attain  a  certain  ago  respectively:  Farmer  v.  Francis,  2  Sim.  &  Stu. 
605;   Kevern  v.    Williams,  5  Sim.   171. 

{h)  Blease  v.  Burgh,  2  Beav.  226.  "There  is  a  strong,  or  I  may 
say  a  stringent,  rule  that  if  we  have  words  clearly  making  a  vested 
gift,  clear  words  are  required  to  convert  it  into  a  contingent  one": 
per  James,  L.  J.,  in  Re  Duke,  16  0.  D.  112,  114. 
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dies  before  the  period  of  payment;  although  the  Avords  "to  be 
paid"  or  "payable  at"  or  other  terms  of  immediate  gift  be 
employed  in  the  Will  {i). 

This  exception  may  be  found  in  operation  in  cases  where  the 
testator  has  shown  a  clear  intention  that  the  legacies  shall  not 
vest  till  his  debts  are  satisfied  (fc),  or  till  his  property  has  been 
sold  or  realized,  and  got  in  by  his  executors,  or  been  laid  out  in 
a  purchase:  For  if  the  testator  thinks  proper  to  say  distinctly; 
that  his  legatees,  general  or  residuary,  shall  not  be  entitled  to 
the  property  unless  they  live  to  redeive  it,  there  is  no  law  against 
such  intention,  if  clearly  expressed  (l). 

But  in  these  cases  the  intention  of  the  testator,  that  the 
legacies  shall  not  vest,  must  be  expressed  with  certainty  to  pre- 
vent the  operation  of  the 'general  rule;  for  although  the  payniOTit 
of  the  legacies  be  expressly  postponed  till  the  testator's  debts  be 
discharged,  or  till  the  sale  of  an  estate  be  effected,  or  till  after 
the  residue  of  personal  estate  shall  be  laid  out  in  the  purchase  of 
lands,  yet  the  general  rule  tliat  the  gift  is  immediate,  and  the 
payment  alone  postponed,  will  operate;  and  the  legacy  wdli  be 
transmissible,  though  the  legatee  died  before  the  discharge  of 

(i)  Maclcell  v.  Winter,  3  Ves.  536;  Howes  v.  Herring,  1  M'Olel.  & 
Y.  295;  Hunter  v.  Judd,  4  Sim.  455. 

{k)  Bernard  v.  Montague,  1  Meriv.  422. 

{I)  It  was  said  by  Wood,  V.-O.,  in  Martin  v.  Martin,  L.  E.  2  Eq. 
404,  that  the  Oourt  cannot  give  effect  to  a  testator's  intention  that  if 
a  legatee  should  die  before  the  property  is  actually  received  it  should 
go  over,  but  gives  it  to  him  absolutely:  and  Lord  Selborne  in  Minors 
V.  Battison,  1  App.  Oas.  428,  452,  says:  "It  was  decided  in  Hutcheon 
V.  Mannington,  1  Ves.  365,  and  Martin  v.  Martin,  uhi  supra,  that 
such  a  divesting  clause,  if  it  refers  to  the  time  of  actual  receipt,  is 
too  imcertain  and  indefinite  to  be  capable  of  being  carried  into  effect." 
Jessel,  M.  R.,  however,  in  Johnson  v.  Crook,  12  0.  D.  639,  expressed 
his  disapproval  of  Martin  v.  Martin,  and  asserted  that  the  authorities 
prior  to  Martin  v.  Martin  show  that  there  is  no  law  established  that 
it  cannot  be  done,  only  that  it  must  be  clearly  expressed;  and  Fry,  J., 
in  Re  Chaston,  18  0.  D.  218,  227,  says:  "I  believe  all  the  earlier  cases 
proceed  simply  on  this  inquiry,  Is  the  contingency  expressed  with 
definite  certainty  ?  "  It  should  be  observed  that,  whichever  of  these 
views  may  be  right,  none  of  the  cases  go  to  show  that  the  gift  over 
is  void  for  uncertainty  where  the  words  may  be  consti'ued,  not  aa 
referring  to  the  time  of  actual  payment  and  receipt,  but  to  the  time 
appointed  for  payment,  or  the  termination  of  the  period  which  the 
law  usually  allows  for  the  payment  of  legacies,  viz.,  twelve  months 
from  the  testator's  death.  See  the  observations  of  Kindersley,  V.-O., 
in  Re  ^rroivsvfiith's  Trusts,  29  L.  J.  Oh.  774,  777  (approved  by 
Knight-Bruce,  L.  J.:  8.  C,  on  appeal,  2  De  G.  F.  &  J.  474)  aivi 
of  Fry,  J.,  in  Re  CoUison,  12  0.  D.  634.  See  also  Re  Goulder,  [1905] 
2  Oh.  100,  not  following  Martin  v.  Martin. 
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debts,  or  other  event  until  which  the  payment  is  expressly 
postponed  (wS) . 

In  the  instances  where  this  exception,  by  reason  of  the 
manifest  intention  of  the  testator,  prevents  the  operation  of  the 
rule,  it  must  be  observed,  that  the  legacies  will,  at  all  events,  bo 
considered  (vested  at  the  period  when  the  debts  of  the  testatoi"! 
might  have  been  paid,  or  the  sale  or  purchase  might  have  been 
effected,  ujDon  a  due  administration  of  the  affairs  of  the  testator: 
And  a  Court  of  Equity  will  inquire  into  what  tliat  period  might 
liaVo  been;  for  that  Court  will  iiot  suffer  the  rights  of  legatees 
to  be  prejudiced  by  the  fraudulent  or  unnecessary  delay  of 
executors  .or  trustees  {n) . 

Another  exception  to  the  rule  mlay  be  stated  to  be:  that  if  Dies  incertus 
the  event,  upon  which  the  legacy  is  directed'  to  be  paid,  bo  fadt.- 
uncertain  as  to  its  taking  place,  then  the  legacy  becomes  a 
conditional  legacy,  and  will  not  devolve  on  the  executors  or 
administrators  of  the  legatee,  unless  the  condition  be  performed 
by  the  liappening  of  the  event  (o). 

Thus  in  AtJ^ins  v.  Hiccocks  (p),  the  bequest  was  of  200?.  to 
Eliz.  Hiccocks,  to  be  paid  at  time  of  her  marriage,  or  witliin 
three  months  afterw'ards,  provided  she  man-ied  with  the  appro- 
bation of,  &c.:  The  testator  also  gave  to  Elizabeth  an  annuit}- 
until  that  event  took  place:  She  died  without  ever  having  been 
married,  after  having  attained  the  age  of  twenty-one:  The 
question  was,  whether  Elizabeth  took  such  a  vested  interest  in 
the  legacy,  as  was  transmissible  to  her  administrator:  And 
Lord  Hardwicke  determined  in  the  negative;  upon  which 
occasion  he  remarked,  that  in  the  commlon  cases  of  legaeies  to 
be  paid  at  the  age  of  twenty -one,  there  was  a  certain  time  fixed, 
not  to  the  thing  itself,  but  to  the  execution  of  it;  and  the  tim? 
so  fixed  must  necessarily  arrive:  But  that  when  the  tim  > 
annexed  to  the  payment  was  merely,  eventual,  and  might  or 
might  not  come,  and  the  person  died  befoTO  the  contingencA' 
happened,  his  Lordship  could  find  no  instance  where  it  had 
been  decided  that  the  legacy  should  be  paid  at  all  events. 

(m)  Hutcheon  v.  Mannington^  1  Ves.  365.  See  also  Buhh  v.  Pad- 
wick,  13  0.  D.  517.  Tliis  oaso,  however,  has  been  disapproved  in 
Be  Chaston,  18  0.  D.  218;  Minors  v.  Battison,  1  App.  Cas.  428;  and 
Be  Ooulder,  supra. 

(n)  Be  Dodgsons  Trusts,  1  Drewr.  440;  Be  Arrowsmith's  Trusts, 
2  Do  G.  F.  &  J.  474,  per  Turner,  L.  J.  See  also  Be  Chaston,  18  0.  D. 
218;  Be  WilMns,  18  0.  D.  634. 

(o)  Swinb.  Pt.  7,  8.   23,  pi.  10;  Godolph,  Pt.   3,  c.  25,  s.  25. 

(p)  1  Atk.  500. 
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But  this  exception  will  not  apply  when  it  is  apparent  from^ 
the  whole  of  the  Will,  that  it  was  not  the  intention  of  the  testator 
to  make;  the  legacy  conditional:  Thus  in  Booth  v.  Booth  (g), 
the  testator,  having  two  great  nieces,  both  of  age,  named  Phoebe 
and  Ann,  devised  the  residue  of  his  estate  to  trustees,  in  trust, 
to  place  it  out  at  interest,  and  pay  the  annual  produce  to  Phoebe 
and  Ann,  until  their  respective  marriages,  and  immediately 
after  their  respective  marriages,  to  assign  to  them  respectively 
their  several  shares:  Phoebe,  after  surviving  the  testator,  died 
Avithout  ever  being  married:  And  the  question  was,  whether, 
notwithstanding  Phoebe  never  married,  'she  took  a  vested  interest 
in  her  moiety,  which  was  transmissible  at  her  death  to  her 
personal  representatives,  one  of  whom  was  her  sister  Ann; 
Lord  Alvanley  held,  on  the  ground  of  the  bequest  being  a 
residue  (r),  and  given  to  persons  of  maturity,  as  also  upon  the 
words  of  the  devise,  that  the  case  was  one  where  the  maxim  dies 
incertus  conditioneM  faeit  could  not  be  applied;  and  that 
Phoebe  took  a  vested  interest  in  her  share,  to  which  Ann,  as  her 
residuary  legatee,  was  imtnediately  entitled,  although  Ann 
could  not  claim  her  original  share  previous  to  her  own  marriage. 
So  a  bequest  to  a  daughter  on  marriage  with  interest  in  the 
'meantime  is  vested  (s) . 

2nd  Rule :  It  remains  to  consider  the  other  positive  rule  on  this  subject: 

?i  aV'^'^'^'^"'^  ^^^•■>  ^^^^^  ^^  ^^®  words  "  payable  "  or  "  to  be  paid,"  are  omitted, 

{q)  4  Ves.  399.  See  the  observations  of  Stuart,  V.-O.,  on  this  case 
in  West  V.    West,  4  Giff.  201. 

(r)  See  also  Jones  v.  Macldlwain,  1  Euss.  Ohan.  Gas.  223.  There 
has  always  been  a  strong  disposition  in  the  Court  to  construe  a, 
residuary  clause  so  as  to  prevent  an  intestacy  with  respect  to  any 
part  of  the  testator's  property:  by  Sir  W.  Grant  in  Leake  v.  Hobinson^ 
2  Meriv.  386.  See  also  Leeming  v.  Sherratt,  2  Hare,  23,  by  Wigrajn, 
V.-O.,  citing  Love  v.  L'Estrange,  5  Bro.  P.  C.  59,  Toml.  edit.;  Pear- 
man  v.  Pearman,  33  Beav.  396.  However,  in  Addison  v.  Busk,  14 
Beav.  461,  462,  Bomilly,  M.  E.,  said  he  could  liot  give  to  the  same 
words  a  different  construction  when  used  in  relation  to  a  residue  from 
that  which  he  should  when  applied  to  a  simple  legacy. 

(s)  Vize  V.  Stoney,  1  Dr.  &  Warr.  337.  See  also  West  v.  Wesf, 
4  Giff.  201;  Lang  v.  Pugh,  1  Y.  &  Coll.  Ch.  C.  718.  So  in  Be  Wrey, 
30  C.  D.  507,  a  testatrix  by  her  Will,  after  specific  bequests  of  bonds, 
gave  all  the  rest  of  her  stocks  and  shares  upon  trust  to  pay  the  income 
to  her  nephew  G.  until  his  marriage,  and  at  the  time  of  his  marriage 
to  hand  over  the  stocks  and  shares  to  him:  and  it  was  held  that  G. 
took  a  vested  interest  under  the  gift,  and  being  of  age  was  entitled 
.  to  have  the  stocks  and  shares  comprised  therein  transferred  to  him, 
although  he  had  not  married.  Of.  Be  Bunn,  16  0.  D.  47;  Scotney  v. 
Lomer,  29  0.  D.  535;   31  0.  D.  380;  Be  GossUng,  [1903]  1  Ch.  448. 
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and  tho  legacy  is  given  at  twenty-one,  or  if,  when,  in  case,  or  "when,"^^ 
provided,  the  legatee  attains  twenty-one,  or  "  on  "  his  attaining  "provided," 
that  age,  or  any  other  future  definite  period,  this  confers  on  him'  ^^f  legatee 

-••1-1  1  fV  '  •  !•  ftttftlDS 

a  contingent  interest,  which  depends  for  its  vesting,  and  its  twenty-one, 
transmissibility  to  his  executors  or  administrators,  on  his  being  atta'inine^^ 

alive  at  the  period  specifiod.  that  age,  is 

contingent : 

In  Onslow  V.  South  (t),  the  testator  being  possessed  of  con- 
siderable personal  estate  in  Jamaica  |and  in  En'gland,  bequeathed! 
as  follows:  *'  I  give  to  J.  S.  now  under  the  custody  of  B,.  D. 
2,000Z.  at  the  age  of  twenty-one  years,  to  be  paid  by  my  execu- 
tors in  England:  "  J.  S.  died  under  the  age  of  twenty-one,  but 
having  attained  the  age  of  eighteen,  he  bequeathed'  this  legacy 
to  the  defendant  South,  the  validity  of  which  disposition  de- 
I^ended  upon  the  question,  whether  J.  S.  took  a  vested  interest 
in  tho  money  before  the  age  of  twenty-one.  And  the  Lord' 
Chancellor  determined  that  the  legacy  did  not  pass  to  the  defen- 
dant; since  J.  S.'s  interest  in  it  was  not  vested,  but  contingent; 
and  his  lordship  remarked,  tliat  the  word  "now"  was  merely 
descriptive  of  the  condition  of  the  legatee;  and  that  the  word 
"  paid  "  was  only  applicable  to  the  persons  by  whom  the  money 
was  to  be  satisfied. 

So  in  Cruse  V.  Barley  (n),  the  testator  gave  to  his  son  200?. 
at  his  ago  of  twenty-one:  The  son  died  under  twenty-one:  And 
it  Svas  ideter'mined  that  the  legacy  never  vested  in  him ;  as  the  agio 
was  annexed  to  the  gift  and  not  to  the  payment;  and,  conse-i 
quently,  his  personal  representative  could  not  be  entitled  to  the 
money . 

In  Smell  v.  Dee{x),  the  bequest  was  of  "100?.  a-piece  to 
the  two  children  of  J.  S.  at  the  end  of  ten  years  next  after  my 
decease:  "  The  legatees  died  before  the  expiration  of  the  ten 
years:  And  Lord  Cowper  held  the  legacies  to  bo  extinct:  and 
said,  "  that  wherever  the  time  is  annexed  to  the  legacy,  and  not 
to  the  payment  of  it  (as  in  the  present  case),  if  the  legatee  die 
before  tho  day  of  payment,  the  legacy  is  lapsed  "  (ij). 

In  Stapleton  v.  Cheales  {z),  it  was  clearly  held,  that  the  ox-  ,.jf ,, 


when 


(0  1  Eq.  Oas.  Abr.  295,  pi.  6. 

(w)  3  P.  Wms.  20. 

(x)  2  Salk.  415. 

{y)  Sco  also  accord.,  Bruce  v.  Charlton,  13  Sim.  65,  68. 

(z)  Proc.  Ohanc.  317.  Tho  expressions  "if"  and  "when"  will 
generally  receive  the  construction  given  them  in  this  case,  when 
standing  alone  and  unaffected,  by  preceding  or  subsequent  context: 
Re  Francis,  [1905]  2  Oh.  295;  Re  Kirkley,  87  L.  J.  Oh.  247;  but  tho 
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pressions  "at  twenty-one,"  or  "  ^/,''  or  ''when  he  shall  attain 
twenty-one,"  were  all  one  and  the  same,  and  in  each  of  those 
cases,  if  the  legiatee  died  before  that  agio,  the  legacy  lapsed. 
This  is  fully  confirmed  in  Hanson  v.  Graham  {a)  by  Sir  W. 
Grant,  who  observed  that  in  the  civil  law  the  words  "  currii "  and 
"  si''  (as  referred  to  this  subject,  are  precisely  equivalent;  and 
from  that  law  we  borrow  all,  or  at  least  the  greatest  part  of  our 
rules  upon  legacies  (6). 

"oD  =  "  Again  it  was  held  in  Re  Wrrnighanvs  Trust  (c),  that  a  gift 

to  legatees  on  their  attaining  the  ages  of  twonty-ono  is  a 
contingent  and  not  a  vested  gift. 

"provided:"  jj^  AtHnson  V.  Turner  {d),  the  testator  gave  two-third's  of 
three-eighths   of   his  joint-stock  and  trade   to   his   grandson, 

context  frequently  shows  that  the  words  "  if,"  "  when,"  "  as  soon  as," 
must  be  construed  not  to  import  contingency  in  the  sense  of  condition 
precedent  to  the  vesting,  but  to  mean  a  proviso  or  condition  subse- 
quent operating  as  a  defeasance  of  an  estate  vested.  Thus  in  Andrew 
V.  Andrew,  1  0.  D.  410,  a  testator  by  a  WiU  dated  in  1832  devised 
lands  to  P.  A.  for  life,  and  from  and  after  the  decease  of  F.  A.  to 
Lis  eldest  son  if  he  should  have  arrived  at  the  age  of  twenty-one 
years,  and,  in  default  of  his  having  a  son,  then  over.  P.  A.  died, 
leaving  an  eldest  son,  a  minor.  It  was  held  by  the  Court  of  Appeal 
that  on  the  death  of  F.  A.  the  eldest  son  took  an  estate  in  fee,  liabie 
to  be  divested  on  his  dying  under  twenty-one.  In  thus  construing 
the  word  "  if  "  as  not  importing  a  contingency.  Lord  Justice  James 
placed  great  reliance  on  the  fact  that  the  gift  was  in  the  Will  expressed 
to  be  "  from  and  after  "  the  death  of  the  tenant  for  life,  saying  that 
to  construe  the  word  "  if  "  as  contingent  one  would  have  to  strike  the 
words  "  from  and  after  "  out  of  the  Will.  North,  J.,  however,  in  the 
case  of  Re  Johson,  44  0.  D.  154,  in  a  Will  in  which  the  words  were 
"  and  from  and  after  her  (the  tenant  for  life)  decease  the  premises 
shall  be  in  trust  for  all  her  children,  in  equal  shares  as  tenants  in 
common,  on  their  respectively  attaining  the  age  of  twenty-one  years," 
declined  to  give  this  effect  to  the  words  "  from  and  after,"  and  held 
that  the  children  did  not  take  vested  interests  till  they  attained  the 
age  of  twenty-one.  But  in  this  case  there  was  no  gift  over  in  default 
of  the  tenant  for  life  having  a  son,  nor  would  the  infant  son  lose  the 
benefit  of  the  income  during  his  minority,  as  be  would  have  done  in 
Andrew  v.  Andrew,  had  the  Court  of  Appeal  come  to  a  different  con- 
clusion. "There  is  no  indication,"  says  North,  J.,  at  p.  158,  speaking 
of  Andrew  v.  Andrew,  "  that  the  Court  would  have  arrived  at  the 
same  conclusion  had  there  been  nothing  more  in  the  Will  than  the 
words  '  from  and  after.'  " 

(a)  6  Ves.  243,  245. 

(6)  In  the  case  of  May  v.  W<\od,  3  Bro.  C.  0.  473,  474,  Lord  Alvanley 
broadly  laid  down  a  different  doctrine.  But  Sir  W.  Grant,  in  Hanson 
v.  Graham,  6  Ves.  243,  demonstrates  that  the  principle  on  which  his 
lordship  proceeded  was  an  erroneous  one.  See  also  Lane  v.  Goudge, 
9  Ves.  230;  and  the  observations  of  Lord  Brougham,  in  Phipps  v. 
Ackers,  3  CI.  &  Fin.  700,  715. 

(c)  1  Dr.  &  Sm.  358;  Be  Edtvards,  [1906]  1  Ch.  570. 

{d)  2  Atk.  41.     See  also  Watson  v.  Hayes,  5  My.  &  C.   125,  132,,. 
133;   Young  v.  Macintosh,  13  Sim.  445. 
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p-oiided  ho  should  attain  the  full  age  of  twenty-one,  with 
remainder  over  if  he  did  not  live  to  that  period:  The  giundson 
died'  under  twenty-one;  and  the  question  was,  whether  his 
administrator  was  entitled  to  the  profits  which  accrued  from  the 
death  of  the  testator  to  the  infant's  decease;  which  depended 
upon  the  circumstance  whether  he  took  a  vested  interest  in  the 
legacy  during  minority:  And!  the  Master  of  the  Rolls  deter- 
mined in  the  negative;  considering,  that  by  the  words  of  the 
Will,  nothing  Vested  in  the  legatee,  since  he  did  not  attain  the 
age  of  twenty-one  (e) . 

In  Elton  V.  Elton  {f),  where  a  testator  gave  to  his  grand-  "incase:"' 
daughter  1,500Z.  to  be  at  her  disposal,  in  case  she  mai-ried  with 
consent,  &c.,  Lord  Hardwicke  held,  that  mamage  was  a  con- 
dition precedent  to  the  vesting  of  the  legacy:  observing,  that 
whether  the  testator  said,  "in  case  she  marry,  I  give,"  or,  "I 
give,  in  case  she  marry,"  made  no  difference;  for  in  both 
instances  marriage  is  annexed  to  the  substance  of  the  devise . 

It  is  to  be  observed  with  reference  to  all  these  words  whiah 
^vould  seem  prima  facie  to  create  a  contingent  and  not  a  vesteil 
interest,  such  as  "if,"  "when,"  "or,"  "provided,"  "in  case," 
that  the  inference  is  only  prima  facie,  and  liable  to  be  ousted 
by  the  context  or  the  inferences  to  be  drawn  from  the  Will  as  a 
Avhole  {g) . 

Where  there  is  no  gift  but  by  a  direction  to  pay,  or  divide  Direction  to 
and  pay,  at  a  future  time,  or  on  a  given  event,  or  to  transfer  "from  and 
"from  and  after"  a  given  event,  the  vesting  will  be  postponed  f/'^®'"''.' °^ 
till  after  that  time  has  arrived,  or  that  event  has  happened,  aud  pay  at," 
unless,  from  particular  circumstancesi,  acontraj'y  intention  is  to  L^iod^^ith- 

be  collected  (^).  out  any  pre- 


vious gl 


i/t: 


(e)  But  SCO  Simmonds  v.  Cocks,  29  Beav.  455,  which  was  a  case 
of  a  devise  and  bequest  of  real  and  persoaal  estate  to  several  persons, 
thoir  respective  heirs,  executors,  administrators  and  assigns,  in  re- 
mainder after  a  life  estate,  the  gift  to  one  of  the  remaindermen  (who 
was  an  infant)  being  qualified  by  the  words  "  provided  she  lives  to 
attain  twenty-one:  "  and  it  was  held  that  the  proviso  was  a  condition 
subsequent. 

(/)  3  Atk.  504;  Knight  v.  Cameron,  14  Vcs.  389;  Me  Kirldey, 
87  L.  J.  Oh.  247. 

{g)  Seo  Simmonds  v.  Cochs,  29  Beav.  455;  Bree  v.  Perfect,  1  Coll. 
128;  King  v.  Isaacson,  1  Sm.  &  G.  371. 

(A)  Leake  v.  Robinson,  2  Meriv.  363,  387;  Booth  v.  Booth,  4  Ves. 
399;  Ford  v.  Rawlins,  1  Sim.  &  Stu.  328;  Jones  v.  Mncldlwain,  1  Russ. 
Ohanc.  Gas.  223;  Vawdrif  v.  Geddes,  1  Buss.  &  M.  203;  Murray  v. 
Tancred,  10  Sim.  465;  Watson  v.  Hayes,  5  My.  &  0.  125,  133;  Daviea 
V.  Fisher,  5  Beav.  201,  209,  per  Lord  Langdalo;  Beck  v.  Burn,  7  Boav. 
492;  Chevaux  v.  Aislabie,  13  Sim.   71;    Walker  v.   Mower,  16  Beav. 
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This  doctrine,  in  fact,  only  assimilates  the  gift  of  a  legacy 
under  the  form  of  a  direction  to  pay  or  divide  at  a  future  time, 
or  on  a  given  event,  to  the  instance  already  considered  of  &. 
simple  and  direct  bequest  of  a  legacy  at  a  like  future  time,  or 
a  like  event  (^) :  And  it  is  plainly  inapplicable  where  a  Willi 
contains  ja  direct  gift,  independently  of  the  direction  to  pay 
at  a  future  period  to  the  legatee;  as  where  such  direction  is 
followed  by  the  words,  "  to  whom  I  give  and  bequeath  the  same 
accordingly  "  (fc). 
First  excep-  j^  ^^y  j^q^  \^q  proper  to  ascertain  the  exceptions  to  this  latter 

Rule:  rule.     1st.  Where  a  testator  bequeaths  a  legacy  to  a  person  at 

mtereat^*^"'"  a  future  time,  and  either  gives  him  the  intermediate  interest,  or 
directs  it  to  be  applied  for  his  benefit,  the  Court  there  considers 
the  disposition  of  the  interest  to  be  jan  indication  of  the  testator's 
intention  that  the  legatee  should  lat  all  events  have  the  principal, 
and  on  this  ground  holds  euchi  legacies  to  be  vested  (?) . 

Thus  in  Foneremi  v.  Foneremi  (m),  the  bequest  w^s  of 
1,000?.  to  Claudius  Fonereau,  wfien  he  should  have  attained  the 
age  of  twentj'-five:  The  testator  empowered  his  executors  and 
trustees  to  place  the  money  at  interest,  which  he  directed  to  be 
apj)licd  at  their  discretion  for  the  education  of  Claudius,  as  also 

365;  Shum  v.  Holls,  3  Drewr.  93;  Laxton  v.  Eedle,  19  Beav.  321; 
Adams  v.  Roharts,  25  Beav.  658.  But  see  Leeming  v.  Sherratt, 
2  Hare,  14,  17,  21;  Packham  v.  Gregory,  4  Hare,  396,  397,  398; 
7  Hare,  228;   Be  Minor's  Trusts,  28  Beav.  50. 

(i)  Leeming  v.  Sherratt,  2  Hare,  14,  18. 

(k)  Be  Bartholomew,  16  Sim.  585;  aflfirmed  on  appeal,  1  Mac.  &  Gr. 
354.  See  also  Smith  v.  Palmer,  7  Hare,  228,  229,  by  Wigram,  V.-O., 
Williams  v.  Clark,  4  De  G.  &  Sm.  472,  473,  474. 

(I)  Pearne,  Oont.  Eem.  553,  note  by  Mr.  Butler;  Be  Gossling,  [1903] 
1  Ch.  448.  Where  interim  interest  is  given,  it  is  presumed  that  the 
testator  meant  an  immediate  gift,  because,  for  the  purpose  of  interest 
the  particular  legacy  is  to  be  immediately  separated  from  the  bulk  of 
the  property:  By  Sir  J.  Leach  in  Vawdry  v.  Geddes,  1  Russ.  &  M. 
208.  See  also  Saunders  v.  Vautier,  1  Or.  &  Ph.  248,  by  Lord  Cottejn- 
Lam;  cf.  Be  Wrey,  30  0.  D.  507,  and  Be  Johson,  44  0.  D.  154,  in 
which  case  it  was  held  on  the  terms  of  that  Will  that  there  was  no 
clear  separation  of  the  fund  from  the  rest  of  the  estate,  nor  any  express 
appropriation  of  it,  and  therefore  no  presumption  of  an  immediate  gift. 
It  has  been  said  that  the  presumption  of  an  immediate  gift,  from  the 
circumstanoes  of  the  interim  interest  being  given,  fails  entirely  when 
the  testator  has  expressly  declared  that  the  legacy  is  to  go  over  in  case 
of  the  death  of  the  legatee  before  a  particular  period:  by  Sir  J.  Leach, 
in  Vawdry  v.  Geddes,  1  Russ.  &  M.  208.  But  see  contra,  Jarman  on 
Wills,  6th  edit.,  1426,  and  also  Davies  v.  Fisher,  5  Beav.  201,  213. 
The  above  proposition  as  to  the  effect  of  the  gift  over  as  negativing' 
the  presumption  of  an  immediate  gift  arising  from  the  gift  of  interim 
interest  seems  to  be  recognised  by  Kay,  J.,  in  Be  Wrey  {uhi  sit/pra), 
507,  509. 

(m)  3  Atk.  645. 


Ch.  II.  §  v.]  Vested  or  Contingent.  983 

part  of  the  principal  to  put  him  apprentice,  and  the  remainder 
to  be  paid  to  him  'w'hen  he  should  have  attained  the  ago  of 
twenty -five,  and  not  before;  Claudius  having!  died  under  that 
age,  the  question  was,  whether  his  personal  roprosGntativo  was 
entitled  to  the  legacy;  which  depended  on  this,  Avhether  he 
took  a  vested  interest:  And  Lord  Hardwicke  decided  in  the 
affirmative. 

In  Hoath  V.  Hoath  (w),  the  testator  gave  100/.  to  Thomto 
Hoath  at  the  age  of  twenty-one,  and  directed  the  intermiediatei 
interest  to  be  paid  to  his  mother  for  his  maintenance:  Thomas 
liaving  died  under  twenty-one,  the  question  was  whether  this 
was  a  vested  legiacy:  And  Lord  Thurlow  determined  in  the 
affirmative,  in  consequence  of  the  interest  having  been  given  for 
the  benefit  of  Thomas,  before  his  legacy  became  payable. 

In  Hrnisowv.  Gfffhawc  (o),  the  testator  bequeathed  to  his  three 
grandchildren  500?.  a-piece,  four  per  cent,  consols,  when  they 
should  respectively  attain  the  age  of  twenty-one  or  be  married', 
providing  the  marriages  were  had'  with  the  consent  of  his 
executors  and  trustees;  and  he  directed  the  interest  o£  the 
annuities  to  be  laid  out,  at  the  discretion  of  his  executors  and 
trustees  as  they  should  think  proper,  for  the  benefit  of  the 
legatees,  until  they  attained  twenty-one  or  'married,  and  for  no 
other  use,  intent,  or  purpose:  The  testator  then  gave  hisi 
residuary  personal  estate  to  his  son  Isaac  Graliara,  whom  ho 
appointed  executor:  One  of  the  grandchildren  died  intestate 
at  the  age  of  nine  years,  after  surviving  the  testator;  and  the 
question  was,  whether  the  plaintiffs,  its  next  of  kin,  or  the 
residuary  legatee  of  the  testator,  were  entitled  to  the  legacy; 

(n)  2  Bro.  0.  0.  4.  ( 

(o)  6  Ves.  239.  It  will  bo  observed  that  in  this  case  there  was  a 
bequest  to  each  child  of  500^.  In  Re  Hunter's  Trusts,  L.  E.  1  Eq. 
295,  Wood,  V.-O.,  points  out  that  the  principle  of  Hanson  v.  Oraham 
has  no  application  where  tho  income  of  a  fund  is  given  as  a  common 
fund  towards  maintenance  and  education  of  members  of  a  class  during 
infancy,  and  there  is  no  division  of  the  property  until  a  future  date 
or  future  event.  This  case  sooms  to  account  for  the  suggestion  of 
James,  V.-O.,  in  Re  Ashmore's  Trusts,  L.  E.  9  Eq.  99,  102,  which 
Jcssel,  M.  E.,  in  Fox  v.  Fox,  L.  E.  19  Eq.  286,  290,  seemed  to  think 
was  without  authority.  Tho  principle  stated  in  Re  Oossling,  [1902] 
1  Ch.  945,  and  approved  by  the  Court  of  Appeal,  [1903]  1  Ch.  448 
(although  the  decision  was  reversed  on  construction),  is  that,  where  a 
testator  gives  his  residue  to  several  persons  on  their  attaining  twenty- 
one,  and  directs  tho  income  during  their  resptK'tive  minorities  to  do 
applied  for  tho  maintenance  of  all  indiscriminately,  the  gift  will  not 
bo  vested;  secus,  if  tho  direction  be  to  apply  tho  income  of  the 
respective  shares  of  each  for  his  or  her  maintenance.  See  also  Re 
Turncy,  [1899]    2  Ch.  739;   and  poH,  p.  984,  n.  (0- 
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which  depended  upon  this  circumstance,  whether  the  deceased 
gmndchild  took  a  vested  interest  in  it:  And  Sir  W.  Grant 
determined  in  favour  of  the  plaintiffs,  the  next  of  kin,  upon 
the  principle,  that  the  gift  of  the  w'hole  interest  for  the  beneiit 
of  the  legatees,  which  gave  them  the  absolute  property  in  it,  as 
it  became  due,  also  gave  them  immediate  vested  interests  in  the 
legacieis,  and  consequently  that  the  next  of  kin  of  the  deceased 
grandchild  were  entitled  to  the  500L  bequeathed  to  it  (p). 

Accordingly,  it  is  an  established  doctrine,  that  directions  to 
}>ay  or  divide,  &c.,  at  a  future  time,  or  on  a  given  event,  which, 
as  it  has  already  been  shown  (g),  of  themselves  import  a  post- 
ponement of  the  vesting,  may  be  so  controlled  by  a  direction  to 
apply  the  interest  for  the  benefit  of  the  leg'atee,  as  to  postpone 
payment  or  possession  only,  and  not  the  vesting  (r) . 

In  Davies  v.  Fisher  (s),  a  gift  of  personalty  to  trustees  for 
A.  for  life,  and  after  his  death,  in  trust  for  the  children  of  A., 
"  as  they  severally  attained  thv^ntg-fiv^  years,"  the  income  to  be 
applied  during  their  respective  minorities  by  their  guardian  for 
their  imaintenance,  &c.,  with  a  'gift  over  in  case  no  child  should 
live  to  attain  twenty-five,  w^as  held  by  Lord  Langdale  to  be 
vested,  notwithstanding  the  interval  between  the  twenty-first 
and  twenty-fifth  year  of  each  child,  during  which  there  was  no 
direction  as  to  the  application  of  the  interest  {t). 


{p)  Por  examples  of  the  above  exception  to  the  rule,  see  Lane  v. 
Goudge,  9  Ves.  229;  Murray  v.  Addenbrook,  4  Euss.  407;  Stephens 
V.  Frost,  2  Y.  &  0.  302;  Vivian  v.  MiUs,  1  Beav.  315;  Vize  v.  Stoney, 
1  Dr.  &  Warr.  337;  Parker  v.  Golding,  13  SLm.  418;  Lister  v.  Bradley, 
1  Hare,  10,  13;  Hobbs  v.  Parsons,  2  Sm.  &  G.  212;  Be  Grove's  Trusts, 
3  Giff.  575;  Shrimpton  v.  Shrimpton,  31  Beav.  425;  Bird  v.  Maybury, 
33  Beav.  351;  Be  HarVs  Trusts,  3  De  G.  &  J.  195;  Hardcastle  v. 
Hardcastle,  1  H.  &  M.  405;  Fox  v.  Fox,  L.  E.  19  Eq.  286;  Be  Bunn, 
16  0.  D.  47;  Be  Wrey,  30  0.  D.  507;  Scotney  v.  Lomer,  31  0.  D.  380. 

{q)  Ante,  p.  981.  But  see  also  post,  p.  991,  note  (m),  and  p.  992, 
note  {p). 

{r)  Parker  v.  Golding,  13  Sim.  418;  Milroy  v.  Milroy,  14  Sim.  48; 
Hammond  v.  Maule,  1  Ooll.  281;  Harrison  v.  Grimwood,  12  Beav. 
192;  Leeming  v.  Sherratt,  2  Hare,  14;  Packham  v.  Gregory,  4  Hare, 
896;  Tatham  v.  Vernon,  29  Beav.  605;  Boulton  v.  Pilcher,  ibid.  633; 
Pearman  v.  Pearman,  33  Beav.  394;  Be  Peek's  Trusts,  L.  E.  16  Eq. 
22.  This  doctrine  only  applies  where  there  is  one  gift  of  principal 
and  interest,  and  the  possession  of  the  principal  is  postponed,  and 
does  not  apply  where  the  interest  alone  is  the  subject  of  gift  up  to  a 
pai'ticular  time,  and  the  principal  is  then  for  the  first  time  given;  for 
in  such  case  the  prior  gift  of  the  interest  or  dividends  will  not  vest  the 
principal:  Spencer  v.  Wilson,  L..  E.  16  Eq.  501;  Watson  v.  Hayes, 
\)  Sim.    500;  revd.  5  M.  &  C.  124.     See  post,  p.  986. 

(s)  5  Beav.  201. 

\t)  See  also  Milroy  v.  Milroy,  14  Sim.  48,  and  compare  Lloyd  v. 
Lloyd,  3  K.   &  J.   20;    Be  Grove's  Trusts,   3  Giff.   575;    Be  Lodwig, 
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But,  generally  speaking,  if  the  gift  of  maintenance  be  not 
co-extensive  !with  the  whole  amount  of  the  interest  {u),  or  if 

[1916]  2  Oh.  26.  It  will  be  seen  that  the  difference  between  Davies  v. 
Fisher,  ubi  supra,  and  Lloyd  v.  Lloyd,  ubi  supra,  which  resulted  in 
the  gifts  being  held  vested  in  the  one  case  by  reason  of  the  gift  of 
the  income  for  maintenance  during  minority  and  not  in  the  other,  is 
that  in  the  former  case  the  gift  was  to  the  individuals  "  as  they 
severally  attained  twenty-five  years,"  whereas  in  the  latter  case  the 
gift  was  to  a  class  from  which  individuals,  not  attaining  the  pre- 
scribed age,  would  be  excluded.  In  Fox  v.  Fox,  L.  R.  19  Eq.  286, 
Jessel,  M.  E..,  held  that  a  gift  contained  in  a  direction  to  pay  and 
divide  amongst  a  class  at  a  specific  age,  followed  by  a  direction  fo 
apply  the  whole  income  for  maintenance  in  the  meantime,  is  vested, 
and  not  the  less  so  because  there  is  a  discretion  conferred  on  the 
trustees  to  apply  loss  than  the  whole  income  for  that  purpose.  There, 
however,  the  fund  was  divided  into  as  many  shares  as  the  son  had 
children,  and  the  income  of  each  share  was  directed  to  be  applied  for 
the  maintenance  of  the  particular  child  for  whom  the  share  was 
destined;  but  see  Be  Hume,  [1912]  1  Ch.  693,  where  the  power  to 
apply  income  was  discretionary.  And  see  Be  Campbell,  88  L.  J.  Oh. 
239.  But  in  Be  Parker,  16  0.  D.  44,  Jessel,  M.  R.,  says:  "It  appears 
to  me  that  this  case  is  different  fi'om  that  of  Fox  v.  Fox,  L.  E..  19  Eq. 
286.  In  my  opinion  when  a  legacy  is  payable  at  a  certain  age,  but 
is  in  terms  contingent,  the  legacy  becomes  vested  when  there  is  a 
direction  to  pay  the  interest  in  the  meantime  to  the  person  to  whom 
the  legacy  is  given,  and,  not  the  less  so,  when  there  is  superadded  a 
direction  that  the  trustees  '  shall  pay  the  whole  or  such  part  of  the 
interest  as  tliey  shall  think  fit:  '  but  I  am  not  aware  of  any  case 
where,  the  gift  being  of  an  entire  fund  payable  to  a  class  of  persons 
equally  on  their  attaining  a  certain  age,  a  direction  to  apply  the  income 
of  the  whole  fund  in  the  meantime  for  their  maintenance  has  been 
held  to  create  a  vested  interest  in  a  member  of  the  class  who  does  not 
attain  that  age."  This  was  followed  and  applied  in  Be  Mervin,  [1891] 
3  Oh.  197,  and  Be  Williams,  [1907]  1  Oh.  180.  Of.  Be  Gossling,  [1902] 
1  Oh.  945;  [1903]  1  Oh.  448,  ante,  p.  983,  n.  (o).  In  Deivar  v.  Brooke, 
14  0.  D.  529,  in  which  case  a  testator  directed  his  trustees  to  hold  the 
trust  fund  for  all  his  children,  or  any  his  child,  who,  being  sons  or  a 
son,  should  attain  twenty-five,  or  being  daughters  or  a  daughter, 
should  attain  twenty-one  or  marry,  and  if  more  than  one  in  equal 
shares,  to  bo  divided  and  paid  on  the  youngest  of  his  said  children 
attaining  twonty-onc,  and  empowered  his  trustees  to  apply  the  whole 
or  such  part  as  they  should  think  fit  of  the  annual  income  to  which 
any  child  should  be  entitled  in  expectancy  towards  the  maintenance 
or  education  of  such  child,  it  was  held  upon  a  petition  by  a  son 
presented  aftt^r  the  youngest  child  (a  daughter)  had  attained  twenty- 
one,  but  beCoro  ho  himself  had  attained  twenty-five,  that  his  interest 
under  the  Will  was  not  vested  but  contingent  on  his  attaining  twenty- 
five,  and  Hull,  V.-O.,  distinguished  Fox  v.  Fox,  ubi  supra,  on  the 
ground  that  in  that  case  the  trust  was  not  for  children  wiio  atta,in  a 
prescribed  ago,_but  for  sons  as  and  when  they  attain  a  prescribed  ago, 
and  that  the  division  as  well  as  the  payment  was  not  postponed  as  in 
.Dcivar  v.  Brooke.  Of.  also  Be  Grimshatv's  Trusts,  11  0.  I).  406.  In 
Be  Wintle,  [1896]  2  Oh.  719,  North,  J.,  considered  the  decisions  in 
Fox  V.  Fox  and  Dewar  v.  Brooke  inconsistent,  and  dissented  from 
Fox  V.  Fox,  holding  that  by  the  plu-ase,  "the  whole,  or  such  part  as 
they  or  ho  shall  think  fit,"  did  not  mean  the  whole  of  the  income  in 
any  event.     But  see  post,  note  (u). 

{u)  Piihford  V.    Hunter,    3    Bro.    0.    0.    416;    Hanson   v.    Oraham, 
6  Ves.  239,  249;    Leake  v.  Bobinson,  2  Meriv.    386^  387;    Vaivdry  v. 
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it  be  mado  out  of  another  fund,  in  neither  case  will  tho  legacies 
vest,  prior  to  the  arrival  of  the  periods  at  which  they  are  made 
payable:  for  such  provisions  afford  no  presumption  that  tho 
testator  intended  the  legacies  to  vest  before  they  became  due. 

Again,  in  the  cases  above  cited,  the  corpus  of  the  propeii;y 
was  given  with  a  postponemtent  of  the  payment,  and  the  interest 
or  fund  directed  to  be  applied  or  managed  for  the  beneht  of  the 
legatee:  But  it  has  been  laid  down,  that  the  excej)tion  will  not 

Geddes,  1  Euss.  &  M.  203;  Watson  v.  Hayes,  5  My.  &  C.  124;  Re 
Ashmore's  Trusts,  L.  E..  9  Eq.  99;  Thomas  v.  Wilherforce,  31  Beav. 
299;  Re  Sandersons  Trusts,  3  K.  &  J.  497,  504;  Re  Andrew's  Trust, 
[1905]  2  Oh.  48.  This  is  because  it  is  the  giving  of  the  interest  and 
not  the  giving  of  the  maintenance  which  is  held  to  effect  the  vesting. 
See  per  Lord  Oottenham  in  Watso7i  v.  Hayes,  5  My.  &  C.  125,  133. 
The  giving  of  the  whole  interest  is  in  effect  a  direction  that  the  legacy 
Bhall  carry  interest:  Re  Hart's  Trusts,  3  De  G.  &  J.  195,  200,  202. 
And  a  legacy  payable  at  a  prescribed  age  with  interest  in  the  mean- 
time vests  immediately.  See  ante,  p.  982.  In  order,  however,  that 
an  inference  of  an  immediate  gift  of  the  principal  may  be  drawn 
from  a  direction  that  the  whole  income  be  applied  to  maintenance,  it 
is  necessary  that  there  should  be  a  first  gift  of  the  capital  fund  itself, 
and  not  merely  of  income.  See  Spencer  v.  Wilsoji,  L.  E.  16  Eq.  501; 
Re  Orimshaw's  Trusts,  11  0.  D.  406;  for  there  is  an  obvious  difference 
between  a  gift  of  the  interest  for  maintenance  and  a  gift  of  main- 
tenance out  of  the  interest.  If,  however,  there  be  a  gift  of  the  corpus 
to  individuals  or  a  class  payable  at  a  future  time,  coupled  with  a 
direction  to  apply  the  whole  income  to  maintenance  of  the  individual 
or  the  members  of  the  class,  the  inference  that  the  gift  is  vested  does 
not  the  less  arise  because  there  is  a  discretion  conferred  on  the  trustees 
to  apply  less  than  the  whole  income  to  that  purpose.  See  per  Jessel, 
M.  E.,  in  Fox  v.  Fox,  19  Eq.  286,  and  also  Harrison  v.  Orimwood, 
12  Beav.  192,  which,  however,  has  not  always  been  accepted  as  an 
authority.  See  Hawkins  on  Wills,  p.  229.  It  would  seem  from  the 
cases  of  Pulsford  v.  Hunter,  3  Bro.  0.  0.  416,  and  Re  Ashmore's  Trusts, 
L.  E.  9  Eq.  99,  that  a  gift  even  of  the  whole  income  of  a  fund  for 
maintenance  does  not  necessarily  give  rise  to  a  presumption  of  a  vested 
interest  in  the  principal.  See,  however,  the  observations  on  these 
cases  of  Jessel,  M.  E.,  in  Fox  v.  Fox,  uM  supra,  and  compare  there- 
with the  judgment  of  Hall,  V.-O.,  in  Re  Orimshaw's  Trusts,  ubi  supra. 
Notwithstanding  that  North,  J.,  dissented  from  Fox  v.  Fox  in  Re 
Wintle,  [1896]  2  Ch.  719  {suqrra,  n.  {t)),  Lindley,  M.  E.,  in  Re  Turney, 
[1899]  2  Ch.  at  p.  747,  said:  "I  am  by  no  means  satisfied  that  Fox  v. 
Fox  was  wrongly  decided.  So  fai'  as  I  have  considered  it,  my  impres- 
sion is  that  the  decision  is  very  good  sen^e  and  veiy  good  law."  But 
the  attention  of  the  Court  of  Appeal  seems  to  have  been  drawn  only 
to  the  distinction  taken  by  North,  J.,  in  Re  Wintle.  Sir  Gr.  Jessel 
himself  distinguished  Re  Parker  {supra,  n.  {t)  )  from  Fox  v.  Fox  in 
a  way  which  implies  that  the  rule  he  is  supposed  to  have  laid  down 
in  the  latter  case  is  too  wide.  See  per  Swinfen  Eadv,  J.,  in  Re 
Gossling,  [1902]  1  Ch.  at  p.  947,  and  ante,  p.  985,  n.  {t).  The  result 
of  the  comparison  would  seem  to  be  that  no  absolute  rule  of  con- 
struction arises  on  a  direction  to  apply  the  whole  income  for  main- 
tenance "  at  the  discretion  of  trustees  or  otherwise,"  but  in  each  case 
the  whole  frame  of  the  Will  must  be  looked  at  to  ascertain  whether 
the  gift  is  of  the  interest  for  maintenance  or  a  gift  of  maintenance 
out  of  interest. 
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apply  where  the  interest  or  dividends  alone  are  the  subject  of 
bequest  until  a  particular  time,  and  the  principal  is  not  sooner 
taken  out  of  the  residue,  but  directed  for  the  first  time  to  be 
taken  out  of  it,  and  paid  or  transfeiTed  to  the  le^tee,  at  the  &nd 
of  that  period :  because  the  gift  and  payment  of  it  are  one  and 
the  same,  and  it  was  the  intention  of  the  testator  to  make  the 
gifts  of  the  interest  and  the  capital  separate  and  distinct,  so  as 
to  constitute  the  time  appointed  for  payment  of  the  principal 
the  very  essence  of  the  gift  of  it  (a?) . 

It  must  further  be  remarked,  with  respect  to  this  exception, 
that  a  contingent  gift  of  the  interest  will  not  vest  the  principal: 
Thus  a  legacy  to  A.,  as  soon  as  she  attains  twenty -one,  tvith 
interest,  is  contingent  (y).  But  a  bequest  by  a  testator  of  one- 
third  of  his  personal  estate  to  his  daughter,  and  in  case  of  his 
decease,  to  have  the  interest  therein  and  principal  when  she 
attained  the  age  of  twenty-five,  was  held  to  give  a  vested 
interest  to  the  daughter,  though  she  died  under  that  age  (z) . 

And  it  should  be  here  observed,  that  there  is  an  important  Where  there 
distinction  between  a  case  where  the  legacy  is  to  be  severed'  ^^g^tedSt"*^ 
instanter  from  the  general  estate,  for  the  use  and  benefit  of  the  payable  at  a 
legatee,  and  a  case  where  a  legacy  is  to  be  severed  from  the  ^  direction  to 
estate  only  upon  the  happening  of  a  particular  event.    Thus  in  accumulate 
Saunders  v.  Vautier{a),  a  testator  bequeathed  to  his  executors  in  meantime 
or  trustees  all  the  East  India  stock  which  should  be  standing  in  ^^f^^^^^^  p,^. 
his  name  at  his  death,  upon  trust  to  accumulate  the  dividends  cipal  will  not 
until  D.  W.V.  should  attain  twenty -five,  and  then  to  transfer 
the  principal,  together  with  such  accumulations,  to  D.W.V. 
his  executors,  administrator  or  assigns,  absolutely:  The  Will 

(x)  This  statement  of  the  principle  of  the  cases  was  approved  of, 
and  acted  upon,  by  Alderson,  B.,  in  Cromek  v.  Lurnb,  3  Yonnge  &  0. 
576.  See  ante,  p.  984,  note  {r);  BaUford  v.  Kebhell,  3  Ves.  263. 
This  case  has  been  sometimes  cited  to  show  that  a  future  gift  expressed 
in  the  terms  "  pay  and  distribute,"  is  contingent  by  force  of  the 
expressions  only:  But  this  is  not  so;  the  judgment  proceeded  emphati- 
cally on  the  ground  that  the  subject  of  the  future  gift  was  not  the 
same  as,  but  different  from,  the  previous  gift  for  life:  Smith  v.  Palmer, 
7  Hare,  228,  by  Wigram,  V.-O.  See  also  the  comments  of  KindersVey, 
V.-O.,  on  this  case  in  Westwood  v.  Southey,  2  Sim.  N.  S.  198,  200, 
and  of  Kay,  J.,  in  Re  Wrey,  30  0.  B.  507,  510. 

{y)  Knight  v.  Knight,  2  Sim.  &,  Stu.  490;  Re  Kirhley,  87  L.  J.  Oh. 
247. 

(z)  Breedon  v.  Tugman,  3  M.  &  K.  289. 

(a)  1  Or.  &  Ph.  240.  The  principle  is  that,  where  there  is  an 
absolute  vested  gift  made  payable  at  a  future  event,  with  direction  to 
accumulate  the  income  in  the  meantime  and  pay  it  with  the  principal, 
the  Oourt  will  not  enforce  the  trust  for  accumulation,  since  no  person 
has  any  interest  in  it  but  the  legatee:  Wharton  v.  Maaterman,  [18951 
A.  0.   186. 
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also  contained  a  residuary  bequest:   The  testator  had  2,000?., 
India  stock  standing  in  his  name*  at  his  death:  And  it  was  held 
by  Lord  Cottenham,  that  D.  W.V.  took  an  immediate  vested 
interest  in  that  legacy,  although  he  was  a  minor  at  the  testator's 
death;   and  accordingly  the  Court  ordered  the  stock,  with  its 
accumulations,  to  be  transferred  to  him  on  his  attaining!  twenty- 
one:  And  his  Lordship  observed  that  there  was  not  only  a  gfift 
of  the  intermediate  interest,  but  a  positive  direction  to  separate 
the  legacy  from  the  estate,  and  to  hold  it  in  trust  for  the  legatee 
when  he  should  attain  twenty -five  (6). 
Second  excep-       A   second   exception  to  the  latter  rule  (c)  is,  that  where  a 
nSewhSra     person  bequeaths  a  sum  of  money  or  other  personal  estate  to 
previous  ^^^  £qj,  j-fg  ^^^  ^^fj-gj.  j^ig  decease  to  another,  the  interest  of  the 

estate  18  given  ,  ,   ,  •  i  .    .■  -n 

to  another.       second  legatee  is  vested:  and  his  personal  representatives  wiU 

be  entitled  to  the  property,  though  he  dies  in  the  lifetime  of  the 

person  to  whom  the  property  is  bequeathed  for  life  {d) . 

Thus,  in  Monkhouse  v.  Holme  (e),  the  testator  gave  830^  to 

trustees,  to  pay  to  his  ^xiie  the  interest  for  life,  and  from  and! 

after  her  death  he  disposed  of  the  sum'  of  800/.   in  manner 

following,  &c.:   Then  the  testator,  after  sev'^eral    intermediate 

devises  find  bequests,  gave  the  leg'acy,  upon  which  the  question 

(6)  See  also  Greet  v.  Greet,  5  Beav.  123;  Lister  v.  Bradley,  1  Hare, 
10;  Dundas  v.  Murray,  1  Hemm.  &  M.  425;  Oddie  v.  Brown,  4  De 
G-.  &  J.  179,  194;  Pearson  v.  Dolman,  L.  E.  3  Eq.  315;  Scotney  v. 
Lomer,  31  0.  D.  380;  Re  Sevan's  Trusts,  34  0.  D.  716;  Be  Nunburn- 
holme,  [1912]  1  Oh.  489.  And  cf.  Re  Johson,  44  C.  D.  154,  160,  in 
which  case  there  was  held  to  be  no  separation.  But  the  mere  necessity 
of  making  such  a  severance  in  some  events  only  (as  in  the  case  of 
the  residue  becoming  payable  before  the  legacy  itself  is  payable,  or 
other  cause  unconnected  with  the  legacy  itself)  is  not  sufficient  to 
vest  the  legacy:   Festing  v.  Allen,  5  Hare,  575,  578. 

(c)  I.e.,  the  rule  stated  ante,  p.  978,  as  extended  by  the  doctrine 
of  Leake   v.  Robinson,  ante,  p.  981. 

(rf)  Fearne,  Oont.  Bern.  554,  note.  And  it  is  immaterial  whether 
the  testator  uses  words  of  remainder,  or  whether  the  future  gift  is 
expressed  in  a  direction  to  pay  and  distribute:  Smith  v.  Palmer, 
1  Hare,  228,  by  Wigram,  V.-O.  See  also  King  v.  Isaacson,  1  Sm.  & 
G.  371.  In  Re  Duke,  16  0.  D.  112,  it  was  held  that  the  interest  of 
children  taking  after  the  determination  of  prior  life  estates  to  thet 
father  and  mother  was  not  made  contingent  by  a  direction  in  the  Will 
that  the  investment  of  the  fund  should  not  be  altered  until  the  period 
arrived  "  for  its  distribution  (after  their  death)  among  their  children 
surviving,  share  and  share  alike":  since  the  woi'ds  of  the  gift,  in  the 
first  place,  taken  alone,  clearly  conferred  immediately  vested  interests 
on  all  the  children,  and  the  subsequent  clause  amounted  onlj^  to  a 
direction  that  the  fund  was  not  to  be  disturbed  till  the  period  of  distri- 
bution. Clear  words  are  required  to  convert  a  vested  into  a  contingent 
gift. 

(e)  1  Bro.  0.  0.  298. 
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arose:  "  1  also  give  to  Jonathan  Monkhouse,  son  of  my  brother 
C4eorge,  the  ;sum  of  lOOL"  Jonathan  having  survived  the 
testator,  died  before  the  widow;  and!  the  question  was  whether 
he  took  a  vested  interest  in  the  legacy  so  as  to  transmit  it  to 
his  personal  reiaresentatives:  And  Lord  Rosslyn  decided  in  the 
affirmative;  his  Lordshijj  remarking  that  the  800/.  was  given 
to  the  trustees  to  pay  the  interest  to  the  wife  for  life,  and  then 
in  parts  and  shares;  which  showed  that  the  testator  intended 
to  give  vested  interests  to  the  several  leg'atees. 

So  in  Blawdre  v.  Geldart  (/),  the  testator  gave  to  George; 
Pringle  200^  three  percent.  Consols,  at  his  wdfe's  decease,  and' 
appointed  her,  Pringle,  and  another  person  executors,  to  manage 
the  property  and  fulfil  the  intentions  of  his  Will:  Pringle,  the 
legatee,  died  before  the  wife;  and  the  question  was,  whether  he 
took  a  vested  interest  in  the  Consols,  which  entitled  his  personal 
representative  to  a  transfer  of  them,  the  testator's  widow  being 
dead:  and  Sir  W.  Grant,  M.  P.,  determined  in  the  affirmative, 
and  thus  expressed  himself:  "  If  the  testator  had  given  the  stock 
to  his  wife  for  life,  and  at  her  death  to  Pringle,  it  would  haVe 
been  clear  that  he  would  have  a  vested  interest  in  the  nature  of 
a  remainder:  In  a  Will,  it  is  not  material  in  what  order  the 
clauses  are  arranged:  The  question  is,  what  is  the  effect  upon 
the  whole:  This  testator  begins  by  giving  to  Pringle  the  stock 
at  the  death  of  his  wife,  and  then  gives  to  his  wife  the  whole  of 
his  property:  Consequently,  she  has  a  life  interest  in  that  stock 
so  'given  to  Pringle  at  her  death;  for  it  is  part  of  the  testator's 
property  not  antecedently  disposed  of :  Thus  the  Will,  no  matter 
in  what  order,  divides  the  fund  between  these  two  persons;! 
giving  ito  one  the  interest  for  her  life,  and  to  the  other  thej 
capital  at  her  decease;  in  effect  and  substance  Pringle  took  a 
remainder,  which  became  vested  immediately  upon  the  testator's 
death,  and  was  not  defeated  by  his  own  death  in  the  lifetime  of 
the\vife"  (g). 

Within  the  princi])le  of  this  exception  may  be  considered  the 

(/)  16  Ves.  314. 

(g)  Seo  further  on  tho  subject  of  this  exception,  Scnrfield  v.  Howes, 
3  Bro.  0.  C.  90;  Taylor  v.  Langiord,  3  Vos.  119;  Wadleif  v.  North, 
3  Vos.  364;  Hallifax  v.  Wilson,  16  Ves.  168;  Walker  v.  Main,  1  Jao. 
&  Walk.  1;  Kimherley  v.  Tew,  4  Dr.  &  Warr.  139;  Butterworth  v. 
Harvey,  9  Bcav.  130;  Packham  v.  Gregory,  4  Ilaro,  396;  Salmon  v. 
Green,  11  Bcav.  453;  iM'Lachlan  v.  Taitt,  2  Do  G.  F.  &  J.  449; 
Strother  v.  Button,  1  De  G.  &  J.  675;  Jie  Bright's  Trusts,  21  Bea,v, 
67;  Partridge  v.  Baylis,  17  C.  D.  835. 
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cases,  where  the  f!und,  which  is  the  subject  of  the  legacy,  is  g-ivien, 
not  a^  in  cases  within  the  first  exception,  for  the  benefit  of  the 
legatee  himself,  but  to  another  person  beneficially,  till  the  legatee 
arrive  at  a  particular  age,  as  till  he  attains  twenty-one:  or  for  a 
certain  purpose,  as  till  a  certain  quantity  of  debt  be  paid:  These 
bequests  mean  to  give  all  to  a  particular  person,  but  to  carve  out 
a  certain  interest  to  endure  a  certain  time,  merely  by  way  of 
exception  out  of  the  whole  property  meant  to  v«st  in  the 
legatee  {h). 

In  these  instances  the  person  to  whom  the  absolute  property 
is  limited  will  take  an  immediate  vested  interest  in  the  subject; 
since  such  bequests  are  in  the  iiature  of  remainders;  the  rule  as 
to  which  is,  that  the  interests  of  the  first  and  subsequent  takers 
vest  together  (^) . 

But  this  exception  will  not  apply  in  cases  where  the  principal 
itself  is  not  bequeathed,  but  the  interest  only  or  income  is  given 
to  a  persion  for  life,  or  some  other  period,  and  at  the  decease  of 
the  first  taker,  or  the  end  of  the  period,  the  capital  is  bequeathed 
to  another,  and  lu'Jiere  it  appears  froiri  the  context  of  the  W^ill, 
that  no  interest  in  the  capital  ims  intended  to  pass  till  the 
determination  of  the  life  estate,  or  other  particular  period:  for 
in  such  cases  the  gift  of  the  income  and  the  gift  of  the  capital 
are  considered  as  distinct  gifts;  and  when  tlie  legatee  of  the 
principal  dies  during  the  preceding  period,  the  legacy  is  not 
transmissible  to  the  executors  or  administrators  (/r). 

Thus,  in  BiUifigsley  v.  WiUs  {I),  the  testator  gave  to  liis 
brother,  Capel  Billingsley,  the  interest  of  1,500/i.,  for  life,  and 
from  and  after  his  decease,  he  gave  the  said  stom  of  1,500?.  to  all. 
the  younger  sons,  and  to  all  the  daughters  of  Capel,  equally,  to 
be  paid  to  them  at  their  ages  of  twenty-one;  declaring,  that  nb 
elder  son,  if  there  should  be  more  than  one  son,  nor  any  elder 
daughter,  if  there  were  only  daughters  of  Capel,  living  at  his 
death,  should  have  any  share  or  interest  in  the  1,500?.:  But  if 
all  the  children  of  Capel,  except  one,  died  before  twenty-one, 
then  he  gave  1,000?.,  part  of  the  1,500/.,  to  such  surviving  only 
child,  to  be  paid  at  twenty-one:  (Sapel  had  three  children  when 

(/i)  Borasfon's  Case,  3  Co.  21;  Phipps  v.  Ackers,  9  01.  &  F.  583, 
591;  Laiio  v.  Gouge,  9  Ves.  230,  by  Sir  William  G-rant;  Parkin  v. 
Knight,   15    Sim.    83;   post,  p.  994,  note   (a). 

(t)  Sec  Balmain  v.  Shore,  9  Ves.  507. 

(k)  Fearne,  Cont.  Eem.  554,  note. 

(0  3  Atk.   219. 
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the  Will  was  made,  and  another  child  after  the  testator's  death: 
Letitia,  one  of  the  three  children,  married  and  attained  twenty- 
one,  but  died  before  her  father:  The  question  was,  whether  she, 
having  .attained  twenty-one,  but  dying  during  the  life  of  her 
father,  was,  notwithstanding,  entitled  to  a  vested  interest  in  a 
share  of  the  1,500/.,  so  as  to  transmit  it  to  her  husband,  the 
defendant,  her  personal  representative:  Lord  Hardwicke  deter- 
mined, that  Letitia  took  no  vested  interest,  but  that  the  shares 
in  remainder  were  contingent  during  the  life  of  Capel  Billings- 
ley;  isince  there  was  no  gift  of  the  capital  previously  to  his 
death,  the  objects  to  take  it  being  uncertain  till  that  event  hap- 
pened, and  consequently,  the  time  of  payment  being  annexed  to 
the  substance  of  the  gift  of  the  legacy  (which  was  at  the  death 
of  Capel),  as  Letitia  was  not  then  living,  she  took  no  interest  in 
it  which  she  could  transmit  to  her  personal  representative  {m). 

It  must  be  confessed  that  the  cases  which  have  been  above 
cited,  and  the  various  distinctions  created  thereby,  have  left  the 
law  in  a  state  of  some  confusion  as  well  with  respect  to  the 
doctrine  of  controlling  a  gift  at  a  future  time,  or  a  direction  to 
pay  and  divide  at  a  future  time  or  on  a  given  event  (or  other 
expressions  denoting  a  postponement  of  the  vesting  of  a  legacy), 
by  realson  of  its  being  a  bequest  in  the  nature  of  a  remainder; 
as  also  with  respect  to  the  doctrine  previously  discussed  of 
controlling  such  expressions  by  a  gift  of  the  intermediate 
interest  of  the  fund  to  the  legatee.  A  general  proposition  has  Where  gift  is 
been  laid  down  on  the  subiect  by  an  eminent  writer  (n),  which  postponed  for 

•^  "^  _  ■  .      tti6  conve- 

appears  to  have  met  with  the  approval  of  Wigram,  V.-C,  in  nience  of  the 
Packham  v.  Gregory  (o),  viz.,  that  though  there  be  no  other  vested^; 
gift  than  in  the  direction  to  pay  or  distribute  in  fiituro,  yet  if 
such  jpayment  or  distribution  appear  to  be  postponed  for  the 

(to)  In  Packham  v.  Gregory,  4  Hare,  399,  it  was  said  by  Wigram, 
V.-O.,  that,  after  very  great  pains,  Lord  Hai'dwicke  put  this  case 
upon  the  particular  circumstances.  Sec  also  the  observations  of  Parker, 
V.-O.,  in  Tribe  v.  Newland,  5  De  G.  &  Sm.  238,  on  Billingsley  v. 
Wills;  and  also  the  comments  of  Kindersle}-,  V.-O.,  in  Wesiwood  v. 
Southey,  2  Sim.  N.  S.  198,  200,  who  denied  that  Billingsley  v.  Wills 
(supra)  and  Batsford  v.  Kebbell  {ante,  p.  967,  note  (x))  established 
any  rule,  that  if  in  the  first  instance  there  is  a  gift  of  the  dividends 
only,  and  then  a  gift  of  the  principal  with  a  limitation  over,  for  that 
reason  alone  there  is  no  vesting. 

(w)  Jarman  on  Wills,  Gth  edit.  1404. 

(o)  4  Hare,  398.  Thus,  imder  a  bequest  to  trustees  in  trust  for 
A.  during  his  life  and  after  his  death  to  pay  and  divide  among  his 
children,  the  shares  of  the  children  dying  in  the  lifetime  of  A.  ai-o 
vested  and  pass  to  their  representatives:  Jlallifax  v.  Wilson,  IG  Voa. 
171;  Hawkins  on  Wills,  232. 


992 


Legacies. 


[Pt.  III.  Bk.  III. 


sccus,  whore 
the  attaining 
of  a  certain 
age  is  made 
part  of  the 
description  of 
the  legatee : 


convonicnce  of  the  fund  or  property  (as  where  the  future  g-ift  is 
only  postponed  to  let  in  some  other  interest),  the  vesting  will 
not  be  deferred  till  the  period  in  question  {p) . 

This  general  proposition,  however,  must  not  be  understood 
as  applicable  to  cases  where  the  attainment  of  a  particular  age 
is  introduced  into,  and  made  a  constituent  part  of,  the  descrip- 
tion or  character  of  the  objects  of  the  gift;  as  where  the  bequest 
is  to  the  children  iiyfio  shall  attain,  or  to  such  children  as  shall 
attain  the  age  of  twenty-one  years;  there  being  in  such  cases 
no  gift  except  to  the  persons  who  answer  the  qualification  which 
the  testator  has  annexed  to  the  enjoyment  of  his  bounty  (g). 
Moreover,  it  is  to  be  remembered  tlijat  wherever  there  is  no  other 
gift  than  in  the  direction  to  pay  and  distribute,  then  the  attain- 


(«)  See  accord.  Adams  v.  Roharts,  25  Beav.  658;  Re  Minor's  Trusts, 
28  Beav.  50;  Re  Brighfs  Trusts,  21  Beav.  67.  See  also  Re  Bennett's 
Trusts,  3  K.  &  J.  280,  where  it  was  laid  down  by  Wood,  V.-O.,  tliat 
the  use  of  such  words  as  "  pay  .and  transfer,"  as  the  only  words  of  gift 
in  a  deferred  bequest,  do  not  make  such  a  bequest  contingent.  The 
true  criterion  is,  what  was  the  reason  for  the  postponement.  If  it 
was  the  position  of  the  fund,  as  in  a  gift  to  one  for  life  ajad  aftea^ 
his  death  to  others,  the  bequest  in  remainder  vests  lat  once;  but  if  it 
was  the  position  of  the  legatee,  as  where  the  gift  is  by  a  direction  to 
pay  the  fund  to  the  legatee  when  he  shall  attain  twenty-one,  it  is 
contingent.  The  law  was  laid  down  by  the  same  judge  to  the  same 
effect.  Re  Theed's  Settlement,  3  Kay  &  J.  379. 

(q)  Jarman  on  Wills,  6th  edit.  1424;  supra,  note  (p),  by  Wood, 
V.-O.  See  also  Packlmm  v.  Gregory,  4  Hare,  397,  398,  399,  where 
Wigram,  V.-C,  expressed  an  opinion  that  the  decision  of  Batsford  v. 
Eehhell  (3  Ves.  263),  and  Vawdrij  v.  Geddes  (1  Euss.  &  M.  203),  are 
referable  to  this  principle.  See  further  as  to  bequests  of  this  kind 
(and  also  as  to  bequests  to  children  when,  or  as  soon  as,  they  attain  a 
certain  age),  Newman  v.  Newman.,  10  Sim.  51;  Bull  v.  Pritchard, 
1  Euss.  213,  5  Hare,  567,  post,  p.  995,  note  (c);  Festing  v.  Allen, 
12  M.  &  W.  479;  5  Hare,  575;  Lord  Bute  v.  Harman,  9  Beav.  320 
(corrected  in  16  Beav.  166);  Harrison  v.  Grimwood,  12  Beav.  192; 
Toller  V.  Attivood,  15  Q.  B.  929,  953;  Boreham  v.  Bignall,  8  Hare, 
131;  Southern  v.  Wollaston,  16  Beav.  166;  Boidton  v.  Beard,  3  De 
G.  M.  &  G.  608,  613;  Stead  v.  Piatt,  18  Beav.  50;  Atcherley  v.  Du 
Moulin,  2  Kay  &  J.  186,  191;  Barnett  v.  Blake,  2  Dr.  &  Sm.  117; 
Tracey  v.  Butcher,  24  Beav.  438;  Gardiner  v.  Slater,  25  Beav.  509; 
Pearman  v.  Pearman,  33  Beav.  394;  Re  Walker,  [1917]  1  Ch.  38. 
The  test  would  seem  to  be  whether  or  not  in  the  particular  Will  the 
words  "  attain  the  age  of  twenty-one  "  and  such  like,  are  a  part  of 
the  description  of  the  devisee:  Muskett  v.  Eaton,  1  C.  D.  435.  "\Miere 
there  is  a  gift  of  a  fund  to  the  testator's  children  in  a  class,  so  soon 
as  the  youngest  shall  attain  twenty-one,  no  child  who  does  not  attain 
that  age  is  entitled  to  share,  the  testator  having  postponed  the  division 
till  the  youngest  child  attained  that  age  (though  a  child  who  attained 
that  age,  but  died  before  the  time  of  division,  is  entitled  to  a  share) : 
Leeming  v.  Sherratt,  2  Hare,  23;  Lloyd  v.  Lloyd,  3  Kay  &  J.  20;  see 
as  to  these  two  cases,  Re  Lodwig,  [1916]  2  'Oh.  26.  And  it  makes  no 
difference  that  the  income  is  directed  to  be  applied  for  the  mainr 
tenance  of  all  the  children  during  their  minority:  ibid.  25.     But  the 
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ment  of  the  age  at  which  that  payment  or  division  is  to  take 
place  is,  prima  facie,  a  condition  precedent  to  the  vesting'  (r) . 

Difficult  questions  connected  with  this  subject  have  arisen  In  what  way 
on  the  construction  of  Wills,  by  which  legacies  are  limited  over  aleg'acy'if 
on  a  contingency,  by  way  of  executory  bequest.  affected  by  a 

mi  11  11  1  •      •        •  limitation 

The  general  rule  lappears  to  be,  that  a  limitation  over  on  a  over  on  a 
contingency  does  not,  of  itself,  and  without  more,  prevent  any  contingency, 
of  the  shares  of  the  legatees  froni  vesting  in  the  meantime, 
provided  the  words  of  bequest  be,  in  other  respects,  sufficient  to 
pass  a  present  interest  (s) ;  though  such  a  limitation  over  of  the 
entirety  may  be  called  in  aid  of  other  circumstances  to  show 
that  no  present  interest  was  intended  to  pass  {t). 

Accordingly,  in  Skey  V.  Barnes  (u),  a  testator  gave  his  per- 
sonal estate  to  trustees,  upon  trust  to  pay  the  interest  to  his 
daughter  E.  S.  for  life,  and  after  her  decease  to  pay  and  divide 
the  principal  among  the  children  of  his  said  daughter,  and  the 
issue  of  a  deceased  child,  as  she  should  appoint,  and  in  default 
of  appointment,  to  go  and  be  equally  divided  among'  them ;  and 
if  but  one,  then  to  such  only  child;  the  portions  of  sons  to  be 
jjaid  at  their  respective  ages  of  twenty-one,  and  of  daughters  at 
their  respective  ages  of  twenty-one  or  marriage:  If  no  issue, 
or  all  died  before  their  respective  portions  became  payable,  then 
over :  One  of  the  children  of  E .  S . ,  having  sun'ived  her,  died 
under  twenty-one  and  unmarried:  It  was  contended,  that  the 
evident  intention  was  that  the  shares  should  not  vest  till 
twenty-one,  but  that,  in  the  event  of  the  death  of  any  under 
that  age,  the  others  should  take  by  survivorship:  But  Sir  W. 
Grant  held,  that  the  shares  were  so  given  as  to  vest  imme- 
diately in  the  children,  though  liable  to  be  divested  by  all 
dying  under  twcnty-ono,  without  issue:  and  that,  therefore, 
the  share  of  a  child  dying  under  twenty-one  passed  to  its  repre- 
sentative. So  in  Templeman  v.  Warrington  (x),  a  testatrix  be- 
queathed the  residue  of  her  funded  property  in  trust  for  her 
niece  for  life,  and  after  her  death,  to  be  equally  divided  amongst 

rulo  is  different  where  the  bequest  is  not  to  a  class,  but  to  individuals: 
Cooper  V.  Cooper,  29  Beav.  229. 

(r)  Locke  v.  Lamb,  L.  B.  4  Eq.  372;  Merry  v.  Hill,  L.  R.  8  Eq. 
619,  624,  per  Malins,  V.-O. 

(s)  Skey  v.  Barnes,  3  Moriv.  340;   Davies  v.  Fisher,  5  Beav.  214. 

(t)  Ibid.  Indeed  tho  limitation  over  has  been  sometimes  considered 
as  affording  an  argument  in  favour  of  an  immediate  vesting.  Sec  post, 
p.  994,   noto  (a). 

3  Meriv.  335,  340. 

13  Sim.  267,  followed  in  Re  Firth,  [1914]  2  Oh.  386. 
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all  her  children,  whether  sons  or  daughters,  share  and  share 
alike;  and  in  case  it  should  happen  there  was  but  one  child  at 
the  niece's  death,  then  to  go  to  that  only  child;  and  in  failure 
of  issue,  to  go  as  the  niece  should  appoint  by  her  Will:  The 
niece  had  eleven  children,  three  of  whom,  having  survived  the 
testatrix,  died  in  the  lifetime  of  the  niece:  And  it  was  held  by 
Shadwell,  V.-C,  that  all  the  children  took  vested  interests;- 
and  as  more  than  one  sursaved  their  mother,  there  was  no  divest- 
ing of  interest;  and  his  Honour  said  that  Skey  v.  Barnes  was 
clearly  in  point  {y) . 

In  Bland  v.  Williams  (z),  there  was  a  bequest  to  trustees  of 
the  testator's  residuary  estate,  with  a  direction  to  apply  so  much 
of  the  interest,  dividends,  and  profits  as  "might  he  necessary  for 
the  maintenance  and  education  of  the  children  of  the  testator's 
daughter  until  they  should  respectively  attain  the  age  of  twenty- 
four,  and  then  to  divide  the  principal  equally  between  them, 
with  a  gift  over  in  case  any  of  them  should  die  under  twenty- 
four,  without  leaving  issue:  And  it  was  held  by  Sir  J.  Leach, 
M.  E,.,  that  the  bequest  was  not  void  as  too  remote;  but  gave  a 
present  vested  interest,  with  an  executory  bequest  over  in  case 
of  death  under  twenty-four  without  leaving  issue:  And  his 
Honour  observed  that  "  whether  in  a  gift  of  this  nature  the  time 
of  vesting  is  postponed,  or  only  the  time  of  payment,  depends 
altogether  upon  the  whole  context  of  the  Will.  If  the  gift 
over  is  simply  upon  the  death  under  twenty-four,  then  the  gift 
could  not  vest  before  that  age  (a).     In  this  case,  the  gift  over 

(y)  See  accord.  Davies  v.  Fisher,  5  Beav.  201,  214;  Locker  v. 
Bradley,  ibid.  593;  Kimherley  v.  Tew,  4  Dr.  &  Warr.  139.  See  also 
Davidson  v.  Dallas,  14  Ves.  577;  Williams  v.  Clark,  4  De  Q.  &  Sm. 
472  ;  Be  Bright's  Trusts,  21  Beav.  67  ;  Hardmstle  v.  Hardcastle, 
1  Hemm.  &  M.  405;  Jopp  v.  Wood,  28  Beav.  53;  affirmed,  2  De  G. 
J.  &  Sm.   323. 

(z)  3  M.  &  E.  411. 

(a)  "Why  not?"  is  asked  in  Jarman  on  Wills,  6th  ed.,  p.  1428, 
note,  commenting  on  this  passage.  And  that  learned  author  expresses 
an  opinion  that  a  bequest  in  the  terms  supposed  may  admit  of  the 
application  of  the  principle  of  the  cases  of  Edwards  v.  Hammond, 
3  Lev.  132;  Doe  v.  Moore,  14  East,  601;  Doe  v.  Nowell,  1  M.  &  S. 
327;  Bromfield  v.  Crowder,  1  New  Eep.  313;  and  Doe  v.  Ward,  9  A. 
&  E.  582,  which  are  cited  in  another  part  of  the  same  work  (p.  1378), 
as  establishing  the  proposition,  with  respect  to  devises  of  real  estate, 
that  though  a  devise  to  a  person,  if  he  should  live  to  attain  a  pai-ticulax 
age,  standing  alone,  would  be  contingent,  yet  if  it  be  followed  by  a 
limitation  over,  in  case  he  die  under  such  age,  the  devise  over  is 
considered  as  explanatoiw  of  the  sen.se  in  which  the  testator  intended 
the  devisee's  interest  in  the  property  to  depend  on  his  attaining  the 
specified  age,  namely,  that  at  that  age  it  should  become  absolute  and 
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is  not  simply  upon  the  death  under  twenty-four,  but  upon  the 
death  under  twenty-four  without  leaving  issue.  If  upon  a 
death  under  twenty-four,  at  whatever  age,  issue  was  left,  then 
the  gift  over  is  not  to  take  place.  It  is  in  effect,  therefore,  a 
vested  interest  with  an  executory  devise  over  in  case  of  death 
under  twenty -four  without  leaving  issue.  All  the  cases  upon 
the  subject  (6),  except  Bull  v.  Pritchurd  (c),  before  Lord  Gif- 
ford,  are  reconcileable  with  this  distinction"  (<^). 

indefeasible;  the  interest  in  question,  therefore,  must  be  construed  to 
vest  instanter.  This  class  of  cases  was  fully  discussed  in  the  House 
of  Lords  in  Phifps  v.  Ackers,  9  01.  &  P.  583  (on  appeal  from  thei 
decision  of  Shadwell,  V.-C,  in  Phipps  v.  Williams,  5  Sim.  44),  where 
the  judges  delivered  their  opinion  (which  was  adopted  by  the  House), 
that  if  a  testator  devises  real  estate  to  0.  D.,  when  and  so  soon  as 
he  shall  attain  his  age  of  twenty-one  years,  but  in  case  0.  D.  shall 
die  under  the  age  of  twenty-one,  without  leaving  issue,  then  that  the 
said  estate  shall  sink  into  and  form  part  of  the  testator's  residuary 
real  estate,  and  he  gives  all  the  residue  of  real  estates  to  J.  0.  (subgect 
to  various  limitations  affecting  the  same);  the  devisee  0.  D.,  on  the 
death  of  the  testator,  takes  an  estate  in  fee  simple,  subject  to  be 
divested  in  the  event  of  his  dying  under  twenty-one  and  without  issue: 
And  Tindal,  0.  J.,  in  delivering  the  opinion  of  the  judges,  said  that 
the  class  of  cases  in  question  went  on  the  principle  that  the  subsequent 
gift  over,  in  the  event  of  the  devisee  dying  under  twenty-one,  suffi- 
ciently shows  the  meaning  of  the  testator  to  have  been  that  the  first 
devisee  should  take  whatever  interest  the  party  claiming  under  the 
devise  over  is  not  entitled  to,  which  of  course  gives  him  the  immediate 
interest,  subject  only  to  the  chance  of  its  being  divested  on  a  future 
contingency:  And  that  whether  the  doctrine  on  which  this  class  of 
cases  has  rested  was  originally  altogether  satisfactory  or  not,  it  was 
sufficient  to  say  that  it  clearly  had  been  established  and  recognized, 
not  only  in  the  Court  below,  but  in  the  House  of  Lords  itself;  and  that 
it  governed  the  present  case.  In  the  subsequent  case  of  Festing  v. 
Allen,  12  M.  &  W.  301,  the  Barons  of  the  Exchequer  said  that  they 
should  not  feel  inclined  to  extend  the  doctrine  of  Doe  v.  Moore,  and 
•phipps  v.  Ackers  to  cases  not  precisely  similar.  It  was  said  by 
Parker,  V.-C.  (3  De  G.  &  Sm.  200),  that  the  passage  in  Sir  Johjn 
Leach's  judgment,  on  which  the  above  comments  are  made  in  Jarman 
on  Wills,  obviously  refers  to  the  Will  then  before  him,  and  was  not 
meant  for  general  application.  See  further  as  to  doctrines  discussed 
in  this  note:  Browne  v.  Brorone,  3  Sm.  &  Giff.  568;  Jull  v.  Jacobs, 
3  0.  D.  703;  Be  Mid-Kent  Bailway,  Johns.  387;  Bimmonds  v.  Cocks, 
29  Beav.  455;  Finch  v.  Lane,  L.  R.  10  Eq.  501;  Williams  v.  Hay- 
thorne,  L.  R.  6  Ch.  782;  Muskett  v.  Eaton,  1  C.  D.  435;  Andre^w  v. 
Andrew,  1  0.  D.  410. 

(6)  Leake  v.  Bobinson,  2  Meriv.  363;  Farmer  v.  Francis,  2  Sim. 
&  Stu.  505;  Vawdry  v.  Geddes,  1  Russ.  &  M.  203;  Judd  v.  Judd, 
3  Sim.  525;   Iltmter  v.  Judd,  4  Sim.  455. 

(r)  1  Russ.  Chanc.  Cas.  213.  If  that  case  be  examined,  it  will  bo 
found  to  form  no  exception  to  the  rule  as  above  stated  by  Sii'  John. 
Leach;  for  the  gift  there  was  not  to  all  the  children,  but  only  to  a 


{d)  See  also  Bree  v.  Perfect,  1  Coll.  129;  Tai/Ior  v.  Frobisher, 
5  De  G.  &  Sm.  191;  Be  Bevan's  Trusts,  34  0.  D.  716;  Be  Edivards, 
[1906]  1  Oh.  570. 
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Prosuraptioii         I21  construing  a  settlement  or  Will,  which  makes  a  provision 
in  favour  of  1  •  1  ,  1  •  ■        ^•  n     •    ^  ^  1        z-i  1 

bequcHts,  by     for  children  subject  to  a  prior  iiie-interest,  the  Uourt  leans 

way  of  por-      etrone-ly  in  favour  of  that  construction  by  which  the  children 

tions  to  chil-  ^  •'  ,  -^  . 

dren,  vesting  will  take  a  vested  interest  at  twenty-one  or  marriage,  whether 
ormarri^e^^  thcy  survive  the  tenant  for  life  or  not;  and  if  the  instrument  is 
incorrectly  or  ambigiimisl^  expressed,  or  if  it  contains  conflict- 
ing and  contradictory  clauses,  so  as  to  leave  in  a  degree  un- 
certain the  period  at  which,  or  the  contingency  upon  which,  the 
shares  are  to  vest,  the  rational  presumption  is,  that  the  child 
acquires  a  vested  and  transmissible  interest  at  the  period  when 
it  is  most  needed,  viz.,  at  twenty-one,  if  a  son,  or  on  marriage 
or  at  that  ago,  if  a  daughter  (e). 

Accordingly  in  Wakefield  v.  Maffet  (/),  where  by  a  marriage 
settlement,  lands  were  conveyed  upon  trust  for  husband  and 
wife  successively  for  life,  and,  after  the  death  of  the  survivor,  to 
levy  out  of  the  said  lands  the  sum  of  3,000Z.  to  be  divided  to 
and  among  all  the  children  in  equal  shares  and  proportions  as 

particular  class,  namely,  those  who  should  live  to  attain  twenty-three: 
Taylor  v.  Frobisher,  5  De  G.  &  Sm.  191,  200,  by  Parker,  V.-O.  The 
testator  bequeathed,  pei-sonal  property  to  his  trustees  and  executors 
upon  trust,  to  pay  the  dividends  to  his  daughter  during  her  life  to 
her  separate  use,  and  after  her  decease,  to  pay  the  principal  unto  all 
and  every  her  children  who  should  live  to  attain  twenty-three  years 
of  age,  share  and  share  alike,  with  benefit  of  survivorship  in  case  any 
of  them  died  under  that  age;  with  limitations  over,  in  case  there  should 
be  no  such  child  or  children,  or,  being  such,  all  of  them  should  die 
under  twenty-three,  without  lawful  issue:  The  daughter  had  a  child 
who  died  under  age  in  the  daughter's  lifetime:  And  Lord  Grifford  held, 
that  the  attainment  of  the  age  of  twenty-three  was  necessary  to  vest 
an  interest  in  any  of  the  children:  and  consequently  that  the  bequests 
to  them,  and  the  subsequent  limitations,  were  too  remote.  See  Bull  v. 
Pritchard,  5  Hare,  567;  Doe  v.  Ward,  9  A.  &  E.  582,  605;  ante, 
p.  S92,   note  (g). 

(e)  Emperor  v.  Rolfe,  1  Ves.  Sen.  208,  the  authority  of  which  has 
been  recognized  by  the  House  of  Lords  in  Wakefield  v.  Mafet,  10  App. 
Cas.  422;  Woodcock  v.  Duke  of  Dorset,  3  Bro.  0.  C.  569;  Howgrave 
V.  Cartier,  3  V.  &  B.  79,  85,  86;  Perfect  v.  Lord  Curzon,  5  Madd. 
442;  Torres  v.  Franco,  1  Euss.  &  M.  649;  Mocatta  v.  Lindo,  9  Sim. 
56;  Clutterbuck  v.  Edwards,  2  Euss.  «£  M.  577;  Mendhavi  v.  Williams, 
L.  E.  2  Eq.  396;  Jackson  v.  Dover,  2  H.  &  M.  209;  J  eyes  v.  Savage, 
L.  E.  10  Ch.  555,  explaining  Woodcock  v.  Duke  of  Dorset,  ubi  supra. 
See  also  Day  v.  Badcliffe,  3  0.  D.  654;  ^Duffield  v.  M'Master,  [1906] 
1  Ir.  E.  333.  The  rule  in  Emperor  v.  Rolfe  was  originally  established 
in  relation  to  settlements,  and  was  extended  by  Jackson  v.  Dover,  uhi 
supra,  to  Wills:  Re  Enoivles,  21  0.  D.  806.  The  rule  generally  will 
not  be  applied  where  the  issue  of  a  deceased  child  is  provided  for:  Re 
Wilmott's  Trusts,  L.  E.  7  Eq.  532.  The  rule  is  the  same  as  to  grand- 
children where  the  settlor  or  testator  is  in  loco  parentis:  but  not 
otherwise:  Su'allow  v.  Binns,  1  Kay  &  J.  417;  Farrer  v.  Barker, 
9  Hare,  737. 

(/)  10  App.  Cas.   422. 
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tenants  in  common  and  not  as  joint  tenants,  the  share  of  a  son 
or  sons  to  be  paid  to  him  lor  them  upon  his  or  their  res2>ectively 
arriving  at  their  full  age  of  twenty-one  years,  and  the  share  of 
a  daughter  or  daughters  on  her  or  their  attaining  that  age  or 
marriage,  with  provisions  for  interest  by  way  of  maintenance 
and  for  benefit  of  survivorship,  if  any  of  the  children  died, 
before  his,  her  or  their  share  or  shares  should  become  payable, 
unmarried,  and  without  leaving  issue:  and  a  son  attained 
twenty-one  and  died  in  the  lifetime  of  his  father,  it  was  held 
that,  there  being  no  words  indicating  a  clear  intention  to  make 
the  vesting  of  children's  shares  contingent  on  their  surviving 
both  parents,  the  rule  applied  and  the  son  took  a  vested  interest 
on  attaining  twenty-one. 

But  when  the  testator  has  unequivocally  expressed  an  inten- 
tion, that  a  provision  to  be  made  for  his  children  shall  depend 
on  their  surviving  both  or  either  of  their  parents,  the  Court  muist 
give  effect  to  that  intention,  and  can  only  lean  to  the  presump- 
tion in  favour  of  children,  where  the  intention  of  the  testator  is 
ambiguoush"  expressed  {g) . 

!A.n  illustration  of  these  doctrines  may  'be  found  in  the  decision 
of  Whatjord  v.  Moore  {li};  in  the  arguments  of  which  case 
almost  all  the  previous  authorities  on  this  subject  were  cited: 
And  Lord  Cottenham,  in  giving  his  judgment,  made  the 
following  observations:  "  In  a  case  of  doubtful  construction 
upon  the  whole  instrument,  the  Court  leans  to  that  which  will 
include  children  so  dying  (^.e.,  attaining  their  ag^e  in  the  life- 
time of  their  parents  and  dying  before  them),  as  most  con- 
venient, and  most  likely  to  have  been  the  intention  of  the 
parties.  It  may  be  thought  that  Courts  have  gone  the  full 
length  that  is  justifiable  in  order  to  attain  this  object  (i),  but 
no  case  has  gone  so  far  as  to  do  violence  to  the  words,  if  no 
other  part  of  the  instrument  be  found  inconsistent  with  them." 
His  Lordship  further  observed,  that,  "  the  cases  upon  this 
subject  turn  upon  such  nice  distinctions,  and  are  so  little  re- 
eoncileable,  that  the  only  reasonable  course  is  to  adopt  the  rule 

(gr)  Howgrave  v.  Cartier,  3  V.  &  B.  85;  Hotchkin  v.  Ilumfrey, 
2  Madd.   65;    Fitzgerald  v.   Field,   1   Euss.   430;    Tucker  v.    Harris, 

5  Sim.  538;  Tawney  v.  Ward,  1  Beav.  563;  Ex  parte  Hunter,  3  Younge 

6  C.  610;  Bright  v.  Rowe,  3  M.  &  K.  316;  Evans  v.  Scott,  1  H.  L.  0. 
43;  Skipper  v.  King,  12  Beav.  29;  Be  Williams,  12  Boav.  317;  Farrer 
v.  Barker,  9  Hare,  737;  Je-Qery  v.  Jeffery,  17  Sim.  26;  Day  v. 
Badclife.  3  0.  D.  654. 

{h)  7  Sim.  574;  3  My.  &  Or.  270;  Jeyes  v.  Savage,  L.  R.  10  Ch.  555. 
(i)  Farrer  v.  Barker,  9  Hare,  744,  by  Turner,  V.-C;   accord. 
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which  has  been  generally  recognized,  of  leaning  in  favour  of  a 
construction  which  includes  all  the  children,  if  the  instrument 
affords  fair  ground  for  doing  so;  but  if  not,  to  give  effect  to  the 
plain  meaning  of  the  words  used."  And  his  Lordship  added 
that  the  cases  "  have  proceeded  upon  grounds  so  peculiar,  and 
have  departed  so  widely  from  the  rule  of  construing  instruments 
according  to  the  obvious  and  natural  meaning  of  the  words 
used,  that  it  is  not  possible  to  come  to  any  very  satisfactory 
conclusion  upon  any  case  which  varies  at  all  from'  former 
decisions." 

It  must  be  observed,  however,  that  a  gift  to  a  class  which  is 
void  as  to  any  member  of  that  class,  by  reason  of  being  too 
reiftiote,  must  fail  altogether:  Therefore  if  a  bequest  is  made  to 
a  class  of  persons,  in  such  a  manner,  that,  with  respect  to  some 
of  the  members  of  it,  it  is  too  remote,  by  reason  of  the  interest 
not  vesting  within  the  legal  limits  during  which  a  bequest  may 
take  effect,  the  whole  gift  fails,  notwithstanding,  with  respect 
to  other  of  the  class,  it  may  not  be  too  remote;  for  what  the 
Court  has  to  determine  is,  whether  the  class  emu  take ;  if  not,  the 
Court  cannot  split  into  portions  the  general  bequest  to  the  class, 
and  say,  that  because  the  rule  of  law  forbids  the  testator's 
intention  from  operating  in  favour  of  the  whole  case,  his 
bequests  shall  be  made,  what  he  never  intended  them  to  be, 
viz.,  a  series  of  particular  legacies  to  particular  individuals,  or 
distinct  bequests,  in  each  instance,  to  two  different  classes:  for 
this,  in  effect,  would  be  to  make  a  (new  Will  for  the  testator  (fc). 
Nor  will  this  rule  be  varied,  even  in  favour  of  a  person  who  is 
nainecl  by  the  testator,  and  with  respect  to  whom,  individually, 
the  bequest  is  not  too  remote,  if  he  is  mentioned  as  a  member 
of  the  class,  with  respect  to  whom,  as  a  class,  the  gift  is  too 
remote  (?). 

(k)  Leahe  v.  Rohinson,  2  Mer.  363,  390;  Dungannon  v.  Smith, 
12  01.  &  P.  546;  Seaman  v.  Wood,  22  Beav.  591;  Smith  v.  Smith, 
L.  E.  5  Cli.  342;  Hale  v.  Hale,  3  0.  D.  643;  Pearhs  v.  Moseley, 
5  App.  Oas.  714.  But  where  there  is  a  gift  or  devise  of  a  given 
^um  of  money  or  property  to  each  member  of  a  class,  and  the  gift  to 
each  is  wholly  independent  of  the  same  or  similar  gift  to  every  other 
member  of  the  class,  and  cannot  be  augmented  or  diminished  what- 
ever be  the  number  of  the  other  members,  then  the  gift  may  be  good 
as  to  those  within  the  limits  allowed  by  law:  Storrs  v.  Benhoiv,  3  De 
G-.  M.  &  G.  390;  Cattlin  v.  Broivn,  11  Hare,  377;  WilMnson  v. 
Duncan,  30  Beav.  111.  See  also  Webster  v.  Boddington,  26  Beav. 
128,  137;  BentincJc  v.  Portland,  7  0.  D.  693.  And  cf.  Pichen  v. 
Matthews,  10  0.  D.  264. 

(Z)  Porter  v.  Fox,  6  Sim.  485:  Me  Merlin,  [1891]  3  Oh.  197.  See, 
however,  James  v.    Lord   Wynford,  1   Sm.   &  G.   40,  in  which  case 
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Where,  however,  a  testator  gave  his  residuary  estate  in  trust, 
after  life  interests,  for  all  the  daughters  of  M.  who  should 
attain  twenty-one  or  marry,  with  a  proviso  directing  a  settle- 
ment of  such  daughter's  shares,  and  M.  had  one  daughter  only 
who  attained  twenty-one,  and  she  was  born  in  the  lifetime  of 
the  testator,  it  was  held  by  the  Court  of  Appeal,  affirming 
Chitty,  J.,  that  the  proviso  for  settlement  of  the  shares  must  be 
construed  as  applicable  to  each  share  separately;  and  that 
although  it  would  have  been  void  for  remoteness  in  the  case  of 
daughters  bom  after  the  testator,  it  was  valid  in  the  case  of 
M.'s  only  daughter,  and  therefore  that  she  was  only  entitled 
to  a  life  interest  in  the  fund  (jri) . 

Another  question,  closely  connected  with  these  points,  has  Vests* 
frequently  arisen,  viz.,  whether  the  terms  of  a  legacy  give  to  subject" to 

the  legatee  an  absolute  and  indefeasible  interest  in  the  thing  executory 

.  .  .       ,  .  .     bequest  over, 

bequeathed,  or  an  interest,  which,  thoug-h  vested  in  him,  is 

subject  to  an  executory  bequest  over,  on  the  happening  of  a 

particular  event.      But  this  inqul!By  will,   perhaps,   be  more 

appropriately  introduced  hereafter  (n),  in  conjunction  with  the 

doctrine  of  conditional  legacies. 

3.  The  Lapse  of  Legacies  paijahle  aid  of  the  Real  Estate. 

As  to  legacies  payable  out  of  real  estate  only,  the  first  rule  Distinction 
above  stated  (o),  as  adopted  with  respect  to  legacies  payable  out  ^.'^^^^^'i  ^j'p- 
of  personal  estate,  viz.,  that  when  the  gift  and  the  time  of  out  of  real 
payment   are    distinct,  the  legacy  vests  immediately,  does  not  legadeTpay- 
hold,  generally  speaking.  able  out  of 

The  reason  of   this  distinction  is,  that,  in  the  civil  law,  a  estate  as  to 
bequest  to  a  person  to  be  paid  at  a  future  time,  was  held  to  ^™^  °* 


confer  "on  him  a  present  right  to  the  legacy,  notwithstanding 
the  time  of  payment  was  future;  so  that,  immediately  on  the 
testator's  decease,   it  became,  in  the  eye  of  the  civil  law,  a 

Stuart,  V.-O.,  says  that  ho  has  some  difficulty  in  following  the  decision 
in  Porter  v.  Fox,  which  seems  to  him  "  not  sustainable  on  an  accurate 
view  of  what  was  said  by  Sir  W.  Grant  in  Leake  v.  Jiohinson."  But 
Porter  v.  Fox  would  seem  to  be  in  accordance  with  the  later  decisions 
if  the  amount  of  the  share  of  the  individual  named  could  not  be  ascer- 
tained without  ascertaining  the  whole  number  of  shares,  iucluding  the 
shares  of  those  to  whom  the  bequest  would  bo  too  remote. 

(to)  lie  Russell,  [1895]  2  Ch.  698;  Re  Game,  [1907]  1  Ch.  276. 

(«.)  Post,  p.    1003  et  seq. 

(o)  Ante,   p.    974. 


vesting. 
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present  debt,  payable  at  a  future  time.  Now,  anciently, 
legatory  matters  arising  on  personal  estate  were  solely  under 
the  jurisdiction  of  the  Ecclesiastical  Courts,  and  the  decisions 
of  those  Courts  were  regulated  by  the  civil  law:  By  degrees 
Courts  of  Equity  took  cognizance  of  them,  and  with  a  view  to 
uniformity  of  decision,  adopted  the  rule  in  question,  in  respect 
to  such  legacies:  But  legacies  payable  out  of  real  estate  never 
fell  within  the  cognizance  of  the  Ecclesiastical  Courts;  there 
was  not,  therefore,  the  same  reason  for  applying  this  rule  to 
that  description  of  legacies;  and,  as  it  appeared  contrary  to 
the  favour  which  the  law  shows  to  the  owner  of  the  inheritance, 
Courts  of  Equity  rejected  it  as  a  general  rule  in  respect  to  all 
such  legacies  (p) . 

The  leading  case  generally  referred  to  as  establishing  this 
distinction,  is  Poidet  v.  Poulet,  or  Pcndett  v.  Faidett{q  r.  There 
Lord  Pawlett  settled  by  deed  real  property  in  trustees  for  a  term 
of  years  in  remainder  after  his  death,  upon  trust,  after  payment 
of  his  debts,  to  pay  such  sums  of  money  and  maintenance  for 
younger  children  as  his  Lordship  should  appoint  by  Will;  and 
in  default  of  appointment  to  raise  4,000?.  a-piece  for  each  such 
child,  payable  at  twenty-one  or  marriage,  with  maintenance  in 
the  intermediate  time:  Lord  Pawlett  appointed  by  Will  to  his 
two  daughters,  and  only  younger  children,  Susanna  and  Vere, 
4,000?.  each,  to  be  raised  and  paid  in  money,  and  at  the  times, 
and  with  the  maintenance  prescribed  by  the  deed:  Both 
daughters  survived  him:  But  Vere  died  under  age,  and  un- 
married, before  any  part  of  her  portion  could  be  raised;  and  her 
mother  was  her  administratrix,  who  claimed  her  portion:  The 
question  was,  whether  such  claim  could  be  supported,  as  Vere 
died  under  twenty-one,  and  unmarried:  And  the  Lord  Keeper 
determined  in  the  negative;  observing  that  "the  portion  was 
to  come  wholly  out  of  the  lands,  and  the  personal  estate  no 
way  subjected  or  made  liable  to  the  payment  of  it  bv  the 
Will." 

The  rule  of  law  laid  down  in  the  case  of  Pawlett  v.  Pawlett 
has  been  adopted  in  a  numerous  series  of  cases  (r),  and  in  con- 

(/))  Pearne,  Cont.  E«m.  555,  note  by  Mr.  Butler. 

Iq)  2  Ventr.  366;    1  Vern.  204,  321. 

(r)  Smith  v.  Smith.  2  Vern.  92;  Yates  v.  Phettiplace,  2  Yern.  416; 
S.  C,  Prec.  Ohanc.  140;  Beynish  v.  Marti)},  3  Atk.  335;  Jeirnings  v. 
Loohs,  2  P.  Wms.  276;  I>iike  of  Chandos  v.  Talbot,  2  P.  Wms.  610; 
Prowse  V.  Abingdon,  1  Atk.  485;  Harrison  v.  Naylor,  3  Bro.  0.  C. 
108;  Parker  v.  Hodgson,  1  Dr.  &  Sm.  568,  and  the  authorities  cited 
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formity  with  the  principle  of  it,  it  has  been  further  decided, 
that  a  gift  of  interest  until  the  legacy  becomes  due  will  not  vest 
the  principal,  when  the  legacy  is  charged  on  land;  but  if  the 
legatee  dies  before  time  of  payment,  the  legacy  is  lost  (s). 

But  a  difference  obseiTable  in  the  apparent  motives  for  the 
postponement  of  legacies,  has  given  rise  to  an  extensive  ex- 
ception from  this  general  rule  respecting  the  vesting  of  legacies 
charged  on  land.  Thus  when  a  legacy  is  bequeathed  to  a  child 
on  its  attaining  twenty-one,  or  marrying,  or  on  any  other  event 
personal  to  him,  the  legacy  is  evidently  postponed  to  the  time 
specified,  from  its  being  considered  that  the  legatee  will  then 
want  the  benefit  of  the  legacy;  whereas  when  the  estate  is 
devised  to  a  person  for  life,  and  after  his  decease  is  charged 
with  a  legacy,  the  legacy  is  evidently  postponed  till  the  decease 
of  the  devisee  for  life,  from  its  being  incompatible  with  his  life 
estate,  that  it  should  be  raised  in  his  lifetime.  The  payment  of 
the  legacy  is  therefore  considered  to  be  postponed,  in  the  first 
case  from  regard  to  circumstances  personal  to  the  legatee;  and 
in  the  second  from  regard  to  the  circumstances  of  the  estate; 
and  it  has  been  inferred,  that  in  cases  of  the  first  description, 
the  testator  does  not  intend  the  legatee  shall  receive  the  legacy, 
unless  the  circumstance  happens  on  which  the  testator  made  it 
payable;  and  that  in  cases  of  the  second  description,  the  testator 
intends  the  legatee  shall  receive  it  at  all  events.  In  the  former 
cases,  therefore,  it  has  been  held,  that  if  the  legatee  dies  while 
the  time  of  payment  is  in  suspense,  the  legacy  sinks  into  the 
land  for  the  benefit  of  the  inheritance;  and  in  the  latter  cases  it 
has  been  held,  that  if  the  legatee  dies  during  the  continuance  of 
the  preceding  estate  or  interest,  his  pei"Sonal  representatives  will 
bo  entitled,  on  its  determination,  to  have  the  legacy  raised  for 
their  benefit  {t). 

The  case  of  King  v.  Withers  (u),  which  there  has  already 

in  the  arguments  and  judgment  in  that  case.  The  rule  is  not  to  be 
applied  to  legacies  given  out  of  monies  to  arise  from  the  sale  of  land: 
Me  Hart's  Trusts,  3  De  G.  &  J.  195,  nor  to  legacies  given  out  of  a 
mixed  fund  consisting  of  the  proceeds  of  the  sale  of  real  estate  directed 
to  bo  sold,  and  pure  personal  estate:  Lloyd  v.  Lloyd,  2  Sim.  N.  S. 
255;  Bellairs  v.  Bellairs,  L.  R.  18  Et].  510,  517.  The  proceeds  of 
realty  and  personalty  dii-ected  to  be  applied  to  the  same  object  are,  it 
■would  seem,  a  mixed  fund,  to  which  the  rules  applicable  to  personalty 
apply:   Genery  v.   Fitzgerald,  Jac.  468. 

(s)  Gcnvler  v.  Standemck,  1  Bro.  C.  C.  106,  in  a  note  to  Oreen  v. 
Pigot. 

{t)  Fearne,  Oont.  Hem.   557,  note  bv  Mr.  Butler. 
.  («)  Gas  temp.    Talb.   116,  ante,  p.   666. 
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been  occasion  to  state,  is  tho  leading  case  by  which  this  exception 
has  been  established,  as  to  the  vesting  of  legacies  payable  out 
of  the  real  estate  at  a  future  time:  and  the  principle  of  that 
decision  has  been  jadopted  in  a  multitude  of  subsequent  cases  {x) . 

So  the  rule  in  question  is  always  liable  to  the  operation  of  the 
more  general  and  powerful  rule,  namely,  that  the  intention  of 
the  testator,  to  be  igathered  from  the  words  of  the  Will,  must 
prevail  {ij) . 

It  must  be  further  observed,  with  respect  to  this  general 
rule,  that  it  may  clearly  be  controlled  by  a  direction  in  the 
Will  that  the  legacy  should  vest  on  the  testator's  death:  Thus 
in  the  case  of  Brown  v.  Wooler  (z),  the  testator  gave  legacies 
charged  on  his  real  estate  to  his  two  daughters,  "  the  same  to 
vest  in  them  immediately  on  7ny  death,  but  to  be  paid  on  their 
attaining  the  ages  of  twenty-one  years,  and  the  interest  thereof 
in  the  meantime  to  be  applied  to  their  maintenance  and  educa- 
tion:" The  daughters  both  died  infants;  and  it  was  contended, 
that  the  legacies,  as  against  the  real  estate,  must  sink  for  the 
benefit  of  the  devisee,  but  Sir  John  Leach,  V.-C,  held,  that  this 
was  prevented  by  the  express  direction  that  the  legacies  should 
vest  on  the  death  of  the  testator:  and,  therefore,  that  the  per- 
sonal representatives  of  the  daughters  were  entitled  to  the 
legacies. 

4.  The  Lapse  of  Legacies  charged  on  a  mixed-  fund  of  Realty 
and  Personalty. 

It  sometimes  happens  that  legacies  are  charged  on  a  mixed 
fund,  that  is,  both  on  real  and  personal  estate:  In  that  case, 
the  personal  estate  is  considered  to  be  the  primary  fund,  and 
the  real  estate  to  be  the  auxiliary  fund  for  the  payment  of  the 
legacies  {a).     So  far  as  the  personal  fund  will  extend  to  pay 

(x)  Godwin  v.  Munday,  1  Bro.  Ohanc.  Oas.  191,  and  the  cases  in 
the  notes  thereto:  Lowther  v.  Condon,  2  Atk.  128;  Ernes  v.  Hancock, 
2  Atk.  507;  Sherman  v.  Collins,  3  Atk.  319;  Hodgson  v.  Rawson, 
1  Ves.  Sen.  44;  Emhrey  v.  Martin,  Ambl.  230;  'Manning  v.  Herbert, 
Ambl.  575;  Jeale  v.  Titchener,  Ambl.  703;  Dawson  v.  Killett,  1  Bro. 
0.  0.  119,  and  the  cases  in  the  notes;  Walker  v.  Main,  1  Jac.  &  Walk. 
17;  Watkins  v.  Cheek,  2  Sim.  &  Stu.  199;  Poole  v.  Terry,  4  Sim.  294; 
Murkin  v.  Phillipson,  3  M.  &  K.  257;  Ooulhurn  v.  Brooks,  2  Younge 
&  0.  539;  Salisbury  v.  Petty,  3  Hare,  86,  90,  91;  Evans  v.  Scoff, 
1  H.  L.  0.  43,  57;  Remnant  v.  Hood,  21  Beav.  74;  2  De  G-.  P.  iS: 
J.  396. 

{y)  2  Y.  &  Coll.  0.  0.  134,  138. 

(z)   Watkins  v.  Cheek,  2  Sim.  &  Stu.  199. 

(o)  See  post,  Pt.  rv^.  Bk.  i.  Oh.  n.  §  i. 
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them,  the  case  is  governed  hj  the  same  rules  as  if  the  legacies 
were  payable  out  of  personal  estate  only;  and  so  far  as  the  real 
estate  must  be  resorted  to  for  the  payment  of  the  legacies,  the 
case  is  governed  by  the  same  rules  as  if  they  were  charged  on 
the  real  estate  only  (6). 

In  concluding  the  general  inquiry  into  the  doctrines  by  which  EfPect  of  the 

it  is  ascertainable  whether  the  legacies  are  vested  or  contingent,  ^^^^^^^^^^^ 

it  may  be  proper  to  consider  the  question  which  arises  on  Wills  that  a  legacy 

in  which  the  testator  expressly  declares  that  the  legacies  given  ^^t;  he  vested 

by  it  shall  or  shall  not  be  vested  oX  av  until  a  particular  period,  ataparticula 

period. 
In  such  cases  the  word  "  vested  "  has  been  frequently  construed 

in  a  sense  different  from  its  strictly  legal  moaning.  Thus  it 
has  been  sometimes  regarded  as  meaning  "  transmissible  "  (c), 
sometimes  as  meaning  "vesting  in  possession"  {d),  or  "pay- 
able" (e):  sometimes  as  meaning  "  indefeasible  "(/) .  But 
the  distinct  and  definite  meaning  which  the  word  legally  bears 
must  be  attributed  to  it  in  construing  the  Will  in  which  it  is 
contained,  unless  there  is  evidence  from  the  context  that  the 
testator  did  not  mean  to  affix  that  meaning  to  the  expression  {g) . 


SECTION  VI. 

Legacies  on  Condiiions. 

In  the  preceding  section  one  sort  of  conditional  legacy  has 
been  considered:  viz.,  where  the  condition  is  that  the  legatee 


(&)  Fearne,  Oont.  Bern.  557,  note  by  Butler;  Chandos  v.  Talbot, 
2  P.  Wms.  601;  Prowse  v.  Abingdon,  1  Atk.  482;  He  Hudson's  Trusts, 

1  Dru.    6,  t.  Sugdon,  0.  of  Ireland.     Of.  a7ite,  p.  1000,  note  (r). 
(c)  Taylor  v.  FroUsher,  5  Do  G.  &  Sm.  191,  198. 

Id)  King  v.  Culleyi,  2  Do  G.  &  Sin.  252;  Simpson  v.  Peach,  L.  E. 
16  Eq.  208.  So  the  word  "entitled"  may  me^n  "entitled  in  posses- 
sion," i.e.,  entitled  to  payment:  Jopp  v.  Wood,  28  Bcav.  53;  affirmed, 

2  De  G.  J.  &  Sm.  32.3;  Umbers  v.  Jaggard,  L.  R.  9  Eq.  200;  Re 
Noyce,  31  0.  D.  75;  Re  Maunder,  [1902J  2  Oh.  875;  [1903J  1  Ch.  451. 
See  Oreenlialgh  v.   Dates,  L.  B.  2  P.  &  D.  47. 

(e)  Sillick  V.  Booth.  1  Y.  &  OoU.  Oh.  0.  121. 

(/)  Berkeley  v.  Suntiburnc,  16  Sim.  275;  Taylor  v.  Frobisher,  5  De 
G.  &  Sm.  191;  Poole  v.  Bott,  11  Hare,  33;  Re  Thatcher's  Trust, 
26  Beav.  365,  368;  Re  Edmondson's  Estate,  L.  li.  5  Eq.  389;  Annytage 
V.    Wilkinson,    3  App.  Gas.   355.     Ante,  p.   849,  note  (0- 

(g)  Qlanvill  v.  Olainnll,  2  Mcr.  38;  Re  Thruston's  Will,  17  Sim. 
21;  Re  Blnkemores  Settlement,  20  Boav.  214;  Re  Morse's  Trust,  21 
Beav.  174;  Rowland,  v.  Tawncy,  26  Boav.  67;  Rr  Th^ttcher's  Trust, 
26  Beav.  365;  Re  Arnold's  Estate,  33  Bcav.  163;  Richardson  v.  Power, 
19  0.  B.  N.  S.  780. 

W-E. — VOL.  II.  13 


1004 


Legacies. 


[Pt.  III.  Bk.  III. 


Coiiditie)iial 
legacy  : 
definition. 


Of  conditions 
precedent  or 
subsequent : 


shall  bo  alive  at  a  particular  period:  It  is  now  proposed  to  treat 
of  this  species  of  legacy  generally. 

A  conditional  legacy  is  defined  to  be  a  bequest  whose  exist- 
ence depends  upon  the  happening,  or  not  happening,  of  some 
uncertain  event,  by  which  it  is  either  to  take  place  or  to  be 
defeated. 

No  precise  form  of  words  is  necessary  in  order  to  create  con- 
ditions in  Wills:  but  whenever  it  clearly  appears  that  it  was 
the  testator's  intent  to  make  a  condition,  that  intent  shall  be 
carried  into  effect  (^). 

In  the  case  of  Tatter  sail  v.  Howell  (^),  a  legacy  was  given 
provided  the  legatee  changed  his  course  of  life  and  gave  up  all 
low  company  and  frequenting  public  houses:  And  Sir  W. 
Grant  held,  that  this  was  a  condition  such  as  the  Court  would 
carry  into  effect,  and  directed  the  Master  to  inquire  whether  the 
legatee  had  discontinued  to  frequent  public  houses,  keeping  low 
company,  &c. 

Conditions  are  subject  to  the  well-known  division  into  con- 
ditions precedent,  and  conditions  subsequent  {k) .  When  a 
condition  is  of  the  former  sort,  the  legatee  has  no  vested  interest 
till  the  condition  is  performed:  when  it  is  of  the  latter,  the 
interest  of  the  legatee  vests  in  the  first  instance,  subject  to  be 
divested  by  the  n  on -performance  or  breach  of  the  condition  (Z) . 
It  has  been  held  that  a  contingent  gift  or  interest  has  a  real 
existence,  capable,  as  much  as  a  vested  interest  or  estate,  of 
being  operated  upon  by  a  condition  subsequent,  and  being  made 
to  cease  and  determine  (m). 


{h)  Godolph.  Pt.  3,  c.  4,  s.  4;  Egg  v.  Devey,  10  Beav.  444. 

(0  2  Meriv.  26.     But  see  Maud  v.  Maud,  27  Beav.  615. 

{k)  See,  as  tx)  the  distinction  between  them,  Dams  v.  Angel,  31 
Beav.  223.  And  see,  as  to  the  distinction  between  a  condition  subse- 
quent and  a  conditional  limitation,  Oulliver  v.  Ashby,  4  Buit.  1929; 
po?t,  p.    1014   et  seq. 

(I)  See  the  authorities  cited  by  Manning,  Serjt.,  argiiendo,  in  Wynne 
V.  Wynne,  2  M.  &  Gr.  14  et  seq.  And  see  Eoper  on  Legacies,  p.  838 
et  seq.  Every  condition  by  the  civil  law  suspends  the  legacy:  so  that 
a  condition  subsequent  by  the  civil  law  is  of  the  nature  of  a  condition 
precedent  at  common  law:   Harvey  v.  Aston,  Com.  Eep.   738. 

(to)  Egerton  v.  Lord  Brownlow.  4  H.  L.  C.  1,  where  the  condition 
was  that  ths  tenant  for  life  should  acquire  a  title;  and  see  Re  Walkwe, 
[1920]  2  Ch.  274.  Where,  however,  a  vested  estate  is  to  be  defeated 
by  a  condition  on  a  contingency  that  is  to  happen  afterwards,  the 
condition  must  be  such  that  the  Court  can  see  from  the  beginning- 
precise  ly  and  distinctly  upon  the  happening  of  what  event  it  was  that 
the  pre.eding  vested  estate  was  to  determine:  by  Lord  Oran worth  in 
Clavering  v.  Ellison,  7  H.  L.  C.  707,  725.  Such  limitations  must  be 
certa.n,  no    on.y  in  expression,  but  also  in  oparation,  and  it  is  essontiol 
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F.or  example,  in  the  instances  already  adduced  of  contingent  precedent : 
legacies,  the  endurance  of  the  life  of  the  legatee  till  the  period 
specified,  was  a  condition  precedent  to  the  legacy  vesting  in 
him;   and  since,  by  reason  of  his  death,  he  failed  to  perform 
the  condition,  he  never  acquired  any  vested  interest. 

For  an  example  of  a  condition  subsequent  may  be  mentioned  subsequent: 
the  case  of  Nicholls  v.  Oshorn  (n),  where  the  testator  bequeathed 
the  surplus  of  his  personal  estate  to  his  niece,  about  the  age  of 
seventeen,  to  be  paid  to  her  at  the  age  of  twenty-one;  and  if 
she  should  die  before  twenty-one  or  marriage,  then  over:  And 
it  was  held,  that  the  surplus  vested  in  the  niece,  and  that  the 
bequest  over  was  on  a  condition  subsequent. 

So  in  Grmj  v.  Garman  (o),  there  was  a  gift  by  a  testator  of 
his  real  and  personal  estate  to  his  wife  for  her  life,  and  the 
residue  to  be  divided  equally  among  her  brothers  and  sisters: 
and  in  case  anij  of  them  should  he  dead),  at  the  time  of  her 
decease,  leaving  issue,  snch  issue  to  stand  in  their  parent's  place: 
And  it  was  held,  that  each  of  the  brothers  and  sisters,  who 
survived  the  testator,  took  vested  interests  in  their  shares,  sub- 
ject to  be  divested  in  the  event  of  his  or  her  death,  leaving 
issue,  in  the  lifetime  of  the  widow:  Consequently,  that  the 
brothers  and  sisters  who  died  without  issue  in  her  lifetime  were 
entitled  to  share  in  the  residue;  inasmuch  as  the  event  had  not 
hap2>ened  on  which  their  vested  interest  was  liable  to  be 
divested  (p). 

It  may  be  observed  that  the  tendency  in  modern  times  has  conditions 
been  to  depart  from  the  strict  interpretation  adopted  in  earlier  subsequent 

^  1  i'  considered  as 

periods  of  our  law,  when  these  matters  were  considered  only  trusts  irapo8e<l 
with  reference  to  common  law,  and  that  where  the  language  of  conditions, 
the  Will  and  the  intention  of   the  testator  admit  of   it,  these 
bequests  "  on  condition  "  are  to  be  considered  as  imposing  a 
trust,  and  not  as  conditions  which  shall  take  the  property  out 
of  the  legatee,  if  he  docs  not  comply  with  them  {q). 

to  their  validity  that  it  should  be  capable  of  ascertainment  at  any 
given  moment  of  time  whether  the  limitation  has  or  has  not  taken 
effect:  Re  Exmouth,  23  0.  D.  158;  Be  Sandbrook,  [1912]  2  Ch.  471. 

(n)  2  P.   Wms.   419. 

(o)  2  Hare,  268. 

(p)  See  also  Salisbury  v.  Petty,  3  Hare,  86.  And  for  further 
instances  of  vested  legacies  subject  to  bo  divested  on  a  subsequent 
event,  see  Heron  v.  Stokes,  2  Dr.  &  W.  W — 115;  Kimbcrlcy  v.  Tew, 
4  Dr.  &  W.   139;  Simmonds  v.  Cocks,  29  Beav.  455. 

{q)   Wright  v.  Wilkin,  2.  Best  &  Sm.  232,  252. 

13   (2  ) 
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Bequest  to 
one  and  ' '  in 
case  of  his 
death ' '  to 
another. 


It  is  fully  established  as  a  general  rule,  that  a  bequest  to  any; 
person,  "  and  in  case  of  his  death  "  to  another,  is  an  absolute 
gift  to  the  first  legatee,  if  he  survives  the  testaftor;  and  this, 
whatever  be  the  form  of  expression,  as  "if  he  die,"  "  should  he 
happen  to  die,"  "  in  case  death  should  happen  to  him,"  and  so 
forth:  The  event  here  contemplated  being  so  inevitable,  that 
it  cannot  be  deemed  a  contingency,  the  Courts  have  held,  that 
something  else  must  be  intended  than  merely  to  provide  for  tho' 
case  of  the  legatee  dying  at  some  time  or  other ;  and  have  said, 
that  they  will  rather  suppose  the  testator  to  have  contemplated 
and  provided  for  the  case  of  the  legatee  dying  in  his  own  life- 
time; and  so  have  read  those  words  as  if  they  had  been  "in 
case  of  his  death  during  the  testator's  lifetime:"  in  which 
event  alone  they  have  allowed  the  bequest  over  to  take  effect(r). 
But  in  the  case  of  an  immediate  bequest  to  any  person,  "  and 
in  case  of  his  death  without  children  "  to  another,  it  has  been, 
held,  that  if  at  any  time,  whether  before  or  after  the  death  of 
the  testator,  the  legatee  dies  without  leaving  a  child,  the  gift 
over  takes  effect;  for  the  event  spoken  of  is  not  a  certain  but 
a  contingent  event  (s) ;  and  the  introduction  of  a  previous  life 
estate  will  not  alter  that  principle  of  construction  unless  a 
contrary  intention  appears  in  the  Will  {t) . 


(r)  Hinckley  v.  Simnions,  4  Ves.  160;  Camhridge  v.  Rous,  8  Ves. 
12;  Ommaney  v.  Bevan,  18  Ves.  291;  Schenk  v.  Ugnew,  4  K.  &  J. 
405;  Be  Mores  Trust,  10  Hare,  171;  Be  Hayward,  19  0.  D.  470; 
Elliott  V.  Smith,  22  0.  D.  236;  Be  Fisher,  [1915]  1  Oh.  302.  In 
Be  Hayward,  uhi  supra,  Ery,  J.,  thus  states  the  law:  "There  is  no 
doubt  that  when  a  gift  is  made  to  a  person  in  terms  absolute,  and  that 
is  followed  by  a  gift  over,  in  the  event  of  the  death  of  that  person 
sub  mode  (that  is  to  say,  without  issue  or  subject  to  any  other  limita- 
tion which  makes  the  death  a  contingency),  the  effect  of  the  gift  over 
is  prima  facie  to  prevent  the  first  taker  from  taking  absolutely,  to 
convert  the_  interest  of  the  first  taker  into  one  subjeiot  to  the  con- 
tingent devise  or  bequest  over.  In  such  a  case  there  is  no  reason  to 
confine  the  meaning  of  the  word  '  death '  to  death  during  the  lifetime 
of  the  testator  or  death  during  the  life  of  the  tenant  for  life.  The 
only  reason,  or  the  main  reason,  why  that  is  done  in  certain  cases  is, 
that  the  testator  has  spoken  of  death  which  is  certain,  as  a  contingency, 
but  when  the  testator  has  spoken  ,of  death  sub  modo,  that  being 
contingent,  there  is  no  need  to  render  it  contingent  by  introducdng 
any  limitation." 

(s)  Galland  v.  Leonard,  1  Swanst.  161;  Edwards  v.  Edwards,  15 
Beav.  357;   Bowers  v.  Boioers,  L.  R.  5  Oh.  244. 

{t)  Olivant  v.  Wright,  1  0.  D.  346;  O'Mahoney  v.  Burdett,  L.  R. 
7  H.  L.  388;  Ingram  v.  Sontten,  L.  R.  7  H.  L.  408.  overruling  Be 
Heathcofes  Trusts,  L.  R.  9  Oh.  45;  Besant  v.  Cox,  6  0.  D.  604.  See 
also  Be  Schnadhorst,  [1901]  2  Oh.  338;  [1902]  2  Oh.  234.  WTien  a 
Will  refers  to  the  death  of  a  legatee  coupled  with  a  contingency— as 
death  without  leaving  issue — that  prima  facie  means  death  whenever 
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On  the  other  hand,  if  there  is  a  bequest  to  one  for  life  and 
after  his  decease  to  A.,  and  "in  case  of  A.'s  death  to  B.,"  the 
contingency  is  held  referable  to  the  lifetime  of  the  first  legatee; 
and  the  bequest  over  only  takes  effect  in  case  A.  dies  during 
the  continuance  of  the  life  estate;  he  takes  absolutely,  if  he 
survives  the  tenant  for  life  (w) . 

Likewise,  a  bequest  to  A,,  when  and  if  he  attains  the  age  of 
twenty-one,  and  "  in  case  of  his  death  "  to  B.,  is  a  gift  absolutes 
to  A.,  unless  he  dies  under  age  {x). 

It  is,  however,  plain  that  these  general  rules  cease  to  be 
applicable,  where  it  appears,  from  the  whole  of  the  Will,  that 
their  application  would  frustrate  the  intention  of  the  testa- 
tor (?/).  Thus,  in  Child  v.  Giblett  (0),  a  testator  bequeathed 
the  residue  of  his  estate  to  his  daughters  Selina  and  Elizabeth, 
in  equal  proportions;  and  "in  case  of  the  death  of  either,"  the 
whole  to  the  survivor  of  them;  and  in  the  event  of  their  marry- 
ing and  having  children,  then  to  the  child  or  children  of  them, 
or  the  survivor  of  them,  if  they  should  attain  the  age  of  twenty- 
one  years;  but  if  not,  then  among  the  children  of  Paul  Giblett: 
The  daughters  both  survived  the  testator;  Elizabeth  died 
Avithout  having  been  married,  and  bequeathed  the  whole  of 
her  property  to  Selina:  The  question  was  whether  Selina  was 
entitled  to  an  absolute  interest  in  the  residuary  property  of  her 
father:  And  Sir  John  Leach,  M.  R.,  held,  that  she  was  not  so 
entitled,  but  that  the  bequest  to  her  continued  subject  to  the 
executory  bequest  over,  in  favour  of  Paul  Giblett's  children: 

it  may  happen,  as  was  decided  in  O'Malioney  v.  Bivrdett  and  Ing-rarri 
V.  Soutten;  but  the  context  may  show  that  death  before  a  particular' 
period  was  really  intended:  per  Kay,  J.,  in  lie  Luddy,  25  0.  D.  394. 

(m)  Hervey\.  McLaughlin,  1  Price,  264;  Salisbury  v.  Petty,  SHare, 
86,  93;  Edivards  v.  Edtvards,  15  Bcav.  363,  364;  Jie  Hill's  Trusts, 
Jj.  R.  12  Eq.  302.  Whore  there  is  no  antecedent  estate  tho  contin- 
gency is  referred  to  death  in  the  lifetime  of  the  testator,  and  when 
tho  gift  in  fee  is  preoedod  by  n,  life  estate,  the  contingency  ha.s  been 
held  to  refer  to  the  death  of  the  donee,  either  during  tlie  preceding 
life-estate  or  in  the  lifetime  of  the  testator.  But  where  tho  gift  over 
is  not  on  a  certain  event,  e.g.,  where  death  is  coupled  with  the  con- 
tingency of  not  leaving  issue,  there  is  no  need  to  import  any  words, 
and  eonsequontly  there  is  no  necessity  for  limiting  the  event  to  the 
testator's  lifetime:  Be  Parry  and  Daggs,  31  0.  D.   130. 

(x)  Home  v.  Pillans,  2  M.  &  K.  15,  24,  ihe  doctrine  of  which  was 
upheld  in  Bandfield  v.  Bandfield,  8  H.  L.  0.  225.  See  also  Be 
Bowlings  Trusts,  L.  R.  14  Eq.  463. 

(y)  Be  Adam's  Trusts,  11  Jur.  N.  S.  961;  Milner  v.  Milncr,  34 
Bcav.  276;  Smith  v.  Spencer,  6  De  Of.  M.  &  G.  631,  634,  by  Loixl 
Or  an  worth;   Wilhins  v.  Jodrell,  13  C.  D.  564. 

(2)  3  M.  &  K.  71. 
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Conveyancing 

Act,  1882, 
8.  10(1),  as 
to  executory 
limitations. 


Impossible 
conditions 
precedent : 


'And  his  Honour  observed,  that  tho  testator  could  not  possibly 
have  intended  that  the  children  of  Paul  Giblett  should  take  in 
the  event  of  a  marriage  of  his  daughters  and  their  death  with- 
out issue  in  his  lifetime,  and  that  they  should  not  take  in  tho 
event  of  a  marriage  of  his  daughters  and  their  dying  without 
children  after  the  decease  (a) . 

With  respect  to  executory  limitations  contained  in  instru- 
ments coming  into  operation  after  the  31st  December,  1882, 
sect.  10  (1)  of  the  Conveyancing  Act,  1882,  provides  as  follows: 
"  Where  there  is  a  person  entitled  to  land  for  an  estate  in  fee, 
or  for  a  term  of  years  absolute  or  determinable  on  life,  or  for 
term  of  life,  with  an  executory  limitation  over  on  default  or 
failure  of  all  or  any  of  his  issue,  whether  within  or  at  any 
specified  period  of  time  or  not,  that  executory  limitation  shall 
be  or  become  void  and  incapable  of  taking  effect,  if  and  as  soon 
as  there  is  living  any  issue  who  has  attained  the  age  of  twenty- 
one  years,  of  the  class  on  default  or  failure  w^hereof  the  limita- 
tion over  was  to  take  effect." 

With  respect  to  conditions  precedent,  wdiich  are  impossible,, 
a  different  rule  is  applicable  to  bequests  of  personal  projDerty 
from  that  which  is  prevalent  respecting  devises  of  realty.  By 
the  common  law  of  England,  if  a  condition  precedent  is 
impossible,  as  to  drink  up  all  the  water  in  the  sea,  the  devise 
will  be  void  (6).  But  by  the  civil  law,  which  on  this  subject 
has  been  adopted  by  the  Courts  of  Equity  (c),  when  a  condition 
precedent  to  the  vesting  of  a  legacy  is  impossible,  the  bequest  is 
single,  i.e.,  discharged  of  the  condition;  and  the  legatee  will  be 
entitled  as  if  the  legacy  were  unconditional  (d) . 

If  indeed  the  impossibility  of  the  condition  were  unknown  to 
the  testator,  as  where  a  legacy  is  given  on  condition  the  legatee 
marries  the  testator's  daughter,  who  happens  to  be  then  dead; 
or  where  the  impossibility  arises  from  a  subsequent  act  of  God, 
as  if  she  be  living  at  the  date  of  the  Will,  but  dies  before  the 
marriage  can  be  solemnized;  the  impracticability  of  the  per- 
formance will  be  a  bar  to  the  claim  of  the  legatee  (e) ;  in  cases,. 


(a)  See  also  Billings  v.  Sandom,  1  Bro.  C.  C.  393;  Nowlan.  v. 
Nelligan,  1  Bro.  0.  0.  480;  Douglas  v.  Chalme?;  2  Ves.  501;  Ex  parte 
Hunter,  3  Younge  &  0.  610;    Brotherton  y.  Bury,   18  Beav.  95. 

(6)  Co.  Lit.  206,  I;  Roundel  v.  Ourrer,  2  Bro.   C.  0.  73. 

(c)  Lowther  v.  Cavendish,  1  Eden,  116,  117. 

{d)  Swinb.  Pt.  4,  s.  6,  pi.  2,  3;  Harvey  v.  Aston,  Com.  Rep.  738. 

(e)  Swinb.  Pt.  4,  s.  6,  pi.  8,  14;  Loivther  v.  Cavendish,  1  Eden, 
116,  117;  Priestley  v.  Holgate,  3  Kay  &  J.  286,  where  the  condition 
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at  least,  suoh  as  those  mentioned,  wher'e  the  performance  of  the 
condition  appears  to  be  the  motive  of  the  bequest  (/) . 

Where  a  condition  subsequent  is  impossible,  it  is  the  doctrine  impossible 
as  well  of  the  common  law  as  of  the  civil,  that  the  condition  isi  conditions 

subsequent : 

void,  and  the  legacy  single  and  absolute  (^'),  and  if  the  per- 
formance of  the  condition  subsequent  be  rendered  impossible  by 
the  act  of  God,  the  gift  to  which  the  condition  is  attached  is 
good,  even  though  there  is  a  gift  over  on  non-jjerformance  of 
the  condition  (h). 

With  regard  to  conditions  precedent  which  are  illegal,  if  per-  illegal 
formance  requires  an  act  which  is  malum  in  se,  as  to  kill  A.,  ^J^^^J^g^^^ 
bum  his  house,  or  the  like,  then  both  by  the  common  and  civil 
law,  not  only  the  condition  but  the  bequest  itself  is  void  («). 
But  where  the  illegality  consists  merely  in  the  performance  of 
the  condition  being  against  a  rule  or  the  policy  of  the  law, 
there  (although  by  the  common  law  the  devise  as  well  as  the 
condition  is  equally  void  as  if  there  existed  malum  in  se),  by  the 
civil  law,  the  condition  only  is  void,  and  the  bequest  single  and 
good  (k).  Thus,  where  the  testator  bequeathed  to  his  niece  21. 
a  month  if  she  lived  witli  her  husband,  and  51.  a  months  if,  sh& 
lived  from  him.  Lord  Northington  was  of  opinion  that  she  was 
entitled  to  the  51.  a  month  payment:  for  the  condition  being 
contra  bonos  mwes,  the  bequest  was  single  (l). 

was  that  the  legatee  should  return  home,  and  the  sliip  in  which  he 
was  sailing  home  went  down.  Of.  Falkland  v.  Bertie,  2  Vern.  333; 
Clark  V.  Parker,  19  Ves.  1;  Boyce  v.  Boyce,  16  Sim.  476. 

(/)  But  an  immediate  gift  will  not  be  avoided  because  the  testator 
does  not  do  a  futui'e  act  contemplated  by  the  words  of  such  gift:  Yates 
V.  University  College,  London,  L.  R.  8  Ch.  454;  in  which  case  Lord 
Selbome  says  that  when  some  of  the  authorities  speak  of  some  impos- 
sible conditions  as  not  being  enough  to  defeat  a  gift  even  when  they 
are  in  form  precedent,  the  real  meaning  is  that  a  condition  may  bo 
expressed  with  relation  to  some  matters  which  aro  of  such  a  nature 
that  there  is  no  condition  at  all  unless  those  matters  exist:  Ibid. 
p.  461;  S.  C,  L.  R.  7  H.  L.  438. 

{g)  Co.  Lit.  206,  a,  b;  Lowther  v.  Cavendish,  Ambl.  358;  Thomas 
V.  Howell,  1  Salk.  170;  Harvey  v.  Aston,  Com.  Rep.  738;  Aislabie  v. 
Eice,  3  Madd.  256;  Burchett  v.  Woolward,  Turn.  &  Russ.  442;  Walker 
v.  Walker,  2  De  G.  F.  &  J.  255;  and  cf.  Be  Croxon,  [1904]  1  Ch. 
252;  and  Be  Grove,  [1919]  1  Ch.  249. 

(/))  Collettv.  Collett,  35  Beav.  312;  Re  Greenwood,  [1903]  1  Ch.  749. 

(0  Swinb.  Pt.  4,  s.  6,  pi.  16,  and  the  note  in  Powoll  s  edit.  Be 
Moore,  39  0.  D.   116,  122. 

(A-)  Swinb.  Pt.  4,  s.  6,  pi.  16;  Harvey  v.  Aston,  Com.  Rep.  738; 
Be  Moore,  uhi  supra. 

(l)  Brown  v.  Peck,  1  Eden,  140.  See  Be  LovcU,  [1920]  1  Ch.  122, 
where  a  bequest  to  a  deserted  wife  until  her  husband  returned  to  her 
was  held  valid.  See  also  Tenant  v.  Bray,  cit^  Toth.  141,  in  whicli 
case  there  was  a  devise  to  a  daughter  to  pay  her  a  sum  of  mouey  if 
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Illegal 

conditions 
subsequent : 


Repugnant 
conditions : 


Where  tho  performance  of  a  condition  sujbsequent  is  illegal, 
then,  as  well  at  the  oommon  law  as  by  the  civil  law  adopited  in 
the  Courts  of  Equity,  the  condition  is  void,  and  bequest  freed 
from  it,  as  though  it  had  been  given  unconditionally  {m). 

On  the  same  principle,  an  original  vested  gift  shall  not  bo 
qualified  by  a  subsequent  gift  engrafted  on  it,  which  the  law 
will  not  allow  to  take  effect ;  as  by  a  gift  over  which  is  void  by 
reason  of  being  too  remote  {n).  And  the  rule  in  general,  that 
an  labsolute  interest  is  not  to  b'e  taken  away  by  a  gift  over*, 
unless  that  gift  over  may  itself  take  effect  (o). 

'Among  illegal  conditions  subsequent,  may  be  classed  such  as 
are  repugnant.  "  I  find  it  laid  down  as  a  rule  long  ago  estab- 
lished," said  Lord  Alvanley,  in  Bradley  v.  Peixoto  (p),  "  that 
where  there  is  a  gift  with  a  condition  inconsistent  with  and 
repugnant  to  such  gift,  the  condition  is  wholly  void:  "  In  that 
case,  the  testator  had  given  his  son  the  dividends  of  l,620f; 
Bank  stock  for  his  support  during  life,  and  at  his  death  the 
principal  and  interest  were  g'iven  to  his  heirs,  executors,  ad- 
ministrators, and  assigns;  but  if  he  attempted  tO'  dispose  of  all 
or  any  part  of  the  stock,  such  attempt  should  exclude  him  from 
any  benefit  under  the  Wiill,  and  be  a  forfeiture,  and  the  fund 
should  go  to  the  testator's  other  children:    The  learned  judge 


&he  should  be  divorced  from  her  husband,  and  the  gift  was  made  good, 
though  the  condition  was  void.  See  further,  as  to  the  legality  of  the 
separation  of  husband  and  wife,  Jones  v.  Waite,  \  Bing.  N.  C.  656; 
S.  C,  in  error,  5  Bing.  341.  In  Dom.  Proc.  4  M.  &  Gr.  1104;  9  CI. 
&  P.  101;  Cocksedge  v.  Cocksedge,  14  Sim.  44;  Wilson  v.  Wilson, 
1  H.  L..  0.  538;  CartwrigU  v.  Cartwright,  10  Hare,  630;  3  De  G. 
M.  &  G.  982;  Webster  v.  Webster,  4  De  G.  M.  &  G.  437.  In 
Dowager  Duchess  of  Marlborough  v.  Duke  of  Marlborough,  [1901] 
1  Oh.  165,  a  power  which  authorized  an  appointment  of  a  jointure 
to  a  second  wife  during  the  lifetime  of  the  iirst  wife  (who  had  been 
divorced)  was  held  valid,  and  not  contrary  to  public  policy.  See  further 
as  to  conditions  in  restraint  of  marriage,  post,  p.  1020  et  seq. 

(m)  Go.  Lit.  236,  a,  h;  Poor  v.  Aiial,  6  Madd.  32;  Ridgway  v. 
Woodhouse,  7  Beav.  437;  Egerton  v.  Lord  Brownlom,  4  H.  L.  0.  1; 
Re  Beard,  [1908]  1  Oh.  383;  Re  Sandbrook,  [1912]  2  Ch.  471.  Of. 
Re  Wallace,  [1920]  2  Ch.  274.  So  where  the  condition  is  too  un- 
certain to  enable  the  Court  to  say  what  is  meant  by  it:  Clavering  v. 
Ellison,  7  H.  L.  0.  707;  or  whether  it  has  or  has  not  happened:  ^e 
Exmouth,  23  0.  D.   158;   Re  Sandbrook,  supra. 

(n)  Bleasev.  Burgh,  2  Beav.  221,  226;  Ringy.  Hardwick,  ibid.  352. 

(o)  Green  V.  Harvey,  1  Hare,  428,  431;  Winckworthv.  Winckworth, 
8  Beav.  576;  Eaton  v.  Barker,  2  Coll.  124;  Watkins  v.  Weston,  32 
L.  J.  Oh.  396;  affirmed,  ibid.  609. 

(p)  3  Ves,  325.  This  case  has  been  approved  in  Re  Duqdale,  38 
0.  D.  173. 
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was  of  opinion,  tliat  the  legatee  was  entitled  to  the  legacy 
discharged  of  the  condition  {q). 

But  though  a  condition,  restraining  the  legatee  from  spending 
or  disposing  of  the  legacy  g&mmlly,  is  repugnant  and  void;  yet. 
it  may  be  good  if  the  restraint  is  confined  to  the  disposal  of  it 
to  a  particular  person  (r),  or  (it  has  been  said)  before  a  par- 
ticular time  (s).    But  the  case  cited  does  not  6e4?m  an  authority 
for  this  latter  proposition,  because   there    the    condition  wp^ 
attached  merely  to  a  gift  in  remainder  so  as  to  prevent  its  ever 
taking  effect  if  the  condition  happened:    and  accordingly  in 
the  ease  of  Re  RosJier{t),  Pearson,  J.,  held  that  a  condition, 
restraining  alienation,  although  limited  to  a  particular  time,, 
was  void.     So  the  condition  may  be  carried  into  effect,  if  it  is 
eo  expressed  as  to  amount  to  a  Umitatiooi  (u).     "  If  property,"  Difference 
said  Lord  Eldon,  in  Brandon  v.  Robinson  {x),  "is  given  to  a  li^f^^fo^j!^!^ 
man  for  his  life,  the  donor  cannot  take  away  the  incidents  to  a  with  a 
life  estate;   and,  as  I  have  observed,  a  disposition  to  a  man,  straining  the 
until  he  shall  become  bankrupt,  and,  after  his  bankruptcy  over,  legatee  from 

Tw  f>  •  i'Pi-TP       disposing  of 

is  quite  different  from  an  attempt  to  give  to  him  for  his  liie,  jt,  and  a  gift 

with  a  proviso,  that  he  shall  not  sell  or  alien  it:   If  that  condi-  ^^^^^  ^shall 

tion  is  so  expressed  as  to  amount  to  a  limitation,  reducing  the  -lippose  of  it, 

interest  short  of  a  life  estate,  neither  the  man  or  his  assignees  ^^^g^\\  become 

can  have  it  beyond  the  period  limited"  {y).  bankrupt. 


(5^)  See  also  Ware  v.  Cann,  10  B.  &  C.  433;  Billing  v.  Billing, 
5  Sim.  232;  llishton  v.  Oobb,  5  M.  &  Or.  145,  post,  p.  1022,  note  (;•); 
Byng  v.  Lord  Strafford,  5  Beav.  558,  567;  Attwater  v.  Attwater, 
18  Bcav.  330;  Hood  v.  Oglander,  34  L.  J.  Ch.  528;  Hunt-Foulston  v. 
Furher,  3  C.  D.  285;  Shaxu  v.  Ford,  7  0.  D.  669  (where  the  rules 
regulating  the  validity  of  executory  devises  will  be  found  discussed); 
Re  Dugdale,  38  0.  D.  176;  Re  Smith,  S.  v.  S.,  [1916]  1  Oh.  369. 
A  "  name  clause  "  following  a  gift  in  foe  simple  is  void,  and  the  legatee 
incurs  no  forfeiture:  Musgrave  v.  Brooke,  26  C.  D.  792.  Where  there 
is  a  devise  of  an  estate  in  fee,  a  proviso  determining  such  estate  on 
bankruptcy  as  a  condition  is  void,  and  such  a  clause  will  not  be  con- 
strued as  a  conditional  limitation  unless  the  gift  is  merelv  of  an  estate 
for  life:  Re  Machu,  21  0.  D.  838.  And  see  Re  Dugdale,  38  0.  D. 
176,  182. 

(r)  Litt.  Sec.  361 ;  Swinb.  Pt.  4,  s.  13,  pi.  6. 

(s)  Large' s  Case,  1  Leon.  82. 

\t)  20  0.  D.  801.  .      . 

.    (w)   Wilkinson  v.   Wilkinson,  2  Wils.  C.  C.  47. 

(x)  18  Ves.  433. 

ly)  See  Donimett  v.  Bedford,  6  T.  E.  684;  Shee  V.  Hale,  13  Vee. 
405;  Brandon  v.  Robinson,  18  Ves.  429;  Cooper  v.  Wyatt,  5  Madd. 
482.  As  to  the  time  when  a  condition  sub.sequent  must  happen  to 
operate  as  a  forfeiture  of  the  estate  to  whicli  it  is  attached,  and  the 
effect  of  annulment  in  cases  where  bankruptcy  is  the  condition  subse- 
quent on  which  forfeiture  is  to  ensue,  soo  White  v.  Chitty,  L.  R.  1  Eq. 
■372;  Lloyd  v.  Lloyd,  L.  P..  2  Eq.  722;  Cox  v.  Fonblanque,  L.  H;  6Eq. 
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A  gift  over, 
annexed  to 
an  absolute 
bequest,  if 
legatee  dies 
•without 
having  dis- 
posed of  it  by 
will  or  othei'- 
wise,  is  void. 


An  owner  of  property  cannot  by  way  of  settlement  or 
contract  qualify  his  own  interest  in  property  by  a  condi,tion 
determining  or  controlling  it,  i;n  the  event  of  his  own  bank- 
ruptcy, to  the  disappointment  or  delay  of  his  creditors  {z) ;  but 
this  rule  applies  only  to  a  limitation  upon  bankruptcy,,  and  to 
cases  where  but  for  this  limitation  the  property  or  income  would 
have  come  to  the  trustee  in  bankruptcy,  and  then  only  so  far  as 
it  would  have  thus  come  {a) . 

Another  instance  of  a  repugnant,  and  therefore  void,  con- 
dition may  be  found  in  the  doctrine  that  if  there  be  an  absolute 
bequest  of  property,  with  a  proviso  that  if  the  legatee  dies  with- 
out having  disposed  of  it  by  Will,  or  otherwise,  his  interest  in 
it  shall  cease,  and  it  shall  go  over  to  another;  the  gift  over  is 
void  and  the  legacy  absolute  (6").  But  if  the  estate  to  which 
the  repugnant  gift  is  attached  never  becomes  an  estate  in  pas- 

482;  Trappes  v.  Meredith,  L.  R.  7  Oh.  248;  Re  Parnham's  Trusts, 
L.  E.  13  Eq.  413;  Ancona  v.  Waddell,  10  0.  D.  157;  Samuel  v. 
Samuel,  12  0.  D.  152;  Bohertson  v.  Richardson,  30  C.  D.  623;  Metcalfe 
V.  Metcalfe,  [1891]  3  Oh.  1;  Re  Loftits-Otway,  [1895]  2  Oh.  235; 
West  V.  Williams,  [1899]  1  Oh.  at  p.  148.  The  principle  is,  that) 
where  the  words  of  the  proviso  for  forfeiture  are  words  of  futurity, 
the  forfeiture  does  not  take  place,  if  the  bankruptcy  has  been  annulled, 
before  the  first  payment  becomes  due,  per  Jessel,  M.  E.,  in  Re  Parn- 
ham's Trusts,  uhi  supra;  and  see  Re  Evans,  [1920]  2  Oh.  304.  The 
rule  recognized  in  Metcalfe  v.  Metcalfe,  uhi  supra,  that  a  forfeiture 
clause  in  a  Will  prdviding  that,  in  the  event  of  alienation  by  or 
bankruptcy  of  a  legatee,  his  interest  under  the  Will  "  shall  thence- 
forth cease  and  determine,"  applies  to  acts  of  forfeiture  after  the 
date  of  the  Will  in  the  testator's  lifetime,  as  well  as  to  acts  after  his 
death,  ought  not  to  be  applied  to  any  but  those  pai'ticular  acts  of 
forfeiture,  and  ought  not,  in  the  absence  of  express  words,  to  be 
extended  to  other  acts  of  forfeiture,  e.g.,  a  marriage  of  a  kind  for- 
bidden by  the  testator:  Re  Chapman,  [1904]  1  Oh.  431.  Wliere  a 
life  interest  is  subject  to  forfeiture  in  the  event  of  the  tenant 
for  life  charging  or  incumbering  the  property,  and  there  is  a  gift 
over  on  such  forfeiture,  a  forfeiture  will  be  produced  by  any  charge 
or  incumbrance,  notwithstanding  that  in  the  events  wliich  happen 
there  are  no  persons  to  take  under  the  gift  over:  Hurst  v.  Hurst, 
21  0.  D.  278. 

(z)  Wilson  \.  Greenwood,  1  Swans.  471,  481;  Mackintosh  y.  Pogose, 
[1895]  1  Oh.  505;  Re  Johnson,  [1904]  1  K.  B.  134. 

(a)  Re  Detmold,  40  O.  D.  585;  Re  Brewers  Settlement,  [18961  2  Oh. 
503;  Re  Johnson,  uhi  supra;  Re  Burroughs-Fowler,  [1916]  2  OR.  251. 

(6)  Ross  V.  Ross,  1  Jac.  &  W.  154;  Cuthbert  v.  Puriier,  Jacob. 
415;  Green  v.  Harvey,  1  Hare,  428;  Borton  v.  Borton,  16  Sim.  552; 
Constable  v.  Bull,  3  De  G-.  &  Sm.  411;  WatUns  v.  Williams,  3  Mac. 
&  G.  622;  Re  Yalden,  1  De  G.  M.  &  G.  53;  Hughes  v.  Ellis,  20  Be&v. 
193;  Holmes  v.  Godson,  8  De  G.  M.  &  G.  152;  Barton  v.  Barton, 
3  K.  «&  J.  512;  Henderson  v.  Cross,  29  Beav.  216;  Re  Mortlock's  Trust, 
3  Kay  &  J.  456;  Scott  v.  Josselyn,  26  Beav.  174;  Perry  v.  Merritt, 
L.  E..  18  Eq.  152;  Re  Wilcocks  Settlement,  1  0.  D.  229;  Shaw  v. 
Ford,  7  0.  D.  669;  Re  Percy,  24  0.  D.  616;  Re  Parry  and  Daggs, 
31  0.  D.  130.  Thei^  is  no  distinction  between  realty  and  personalty: 
Shaw  v.  Ford,  ubi  supra. 
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session  by  reason  of  the  death  of  the  legatee  in  the  testator's 
lifetime  the  doctrine  of  repugnancy  is  not  applicable  and  the 
gift  overtakes  effect  (c) . 

It  is  now  proposed  to  consider  the  performance  of  conditions:  Performance 
And  first,  of  conditions  precedent:  Although  the  general  rule  ^ygc'^nt^^^^ 
is,  that  they  must  be  strictly  performed  {d),  yet  by  the  ci\al 
law,  which  has  been,  it  would  seem,  in  this  respect  also  adopted! 
by  Courts  of  Equity,  if  the  condition  is  performed  ci/-pres,  as 
it  is  termed,  that  is,  so  as  substantially  to  fulfil  the  testator's 
intention,  it  may  be  sufficient  (a). 

As  an  example  of  the  doctrine  of  the  civil  law  may  be  men- 
tioned a  case  put  by  Swin;burne  (/):  If  A.  bequeath  a  legacy 
to  B,  in  case  he  erect  a  monument  to  A.  icithin  three  days  after 
A.'s  death;  although  B.  should  not  literally  comply  with  the 
condition,  ho  would  be  entitled  to  the  legacy  upon  building  the 
monument  within  a  reasonable  time;  since  the  erection  would 
be  considered  as  a  motive  and  essence  of  the  bequest  and  the 
time  appointed  for  the  building  but  a  means  to  expedite  the 
business.  So,  in  Courts  of  Equity,  where  the  oondition  requires 
a  legatee  to  execute  a  release  within  a  certain  time,  it  has  been 
held  that  if  the  release  is  in  fact  executed  within  a  reasonable, 
though  not  within  the  specified  time,  the  legatee  will  be  entitled; 
on  the  principle  that  the  period  for  executing  the  release  was 
merely  ancillary  to  the  accomplishing  of  that  object,  and  the 
procurement  of  that  instrument  was  the  end  and  substance  of 
the  condition  {g) .  But  where  there  is  a  condition  prccedout  to 
the  vesting  of  the  interest  of  a  devisee,  and  on  his  failing  to 
perform  the  condition,  the  property  is  given  over,  that  condition 
must  be  complied  with  strictly.  If  it  is  not  so  complied  with, 
the  property  vests  in  the  person  in  whose  favour  the  gift  over  is 

(c)  Be  Stringer's  Estate,  6  O.T>.  1;  Be  Lowman,  [1895]  2  Ch.  348; 
Be  Dunstan,  [1918]  2  Oh.  304. 

(cZ)  Bobinson  v.  Wheelwright,  21  Boav.  214;  Davis  v.  Angel,  31 
Boav.  223;  Priestley  v.  Ilolgate,  3  Kay  &  J.  286;  Younge  v.  Furse, 
8  Do  G.  M.  &  G.  756. 

(e)  Swinb.  Pt.  4,  s.  7,  pi.  4.  "Where  a  lit^eral  c«mpliauco  with 
the  condition  becomes  impossible  from  unavoidable  circumstances,  and 
witliout  any  fault  of  the  party,  it  is  sufficient  that  it  is  complied  with, 
as  nearly  as  it  practically  can  bo,  or  as  it  is  technically  called  '  cy- 
pres.'"    Stoiy,  Eq.  Jur.  s.  291. 

(/)  Pt.  4,  s.  6,  pi.  11. 

(gr)  Taylor  V.  Popham,  1  Bro.  0.  0.  168;  Siinpson  v.  Vickers,  14  Ves. 
341,  348;  Paine  v.  Hyde,  4  Beav.  468;  Wilkins  v.  Knipe,  5  Boav. 
273;  Hollinrake  v.  Lister,  1  Eusa.  500;  Be  Packard,  [1920]  1  Ch.  596. 
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made,  and  the  Court  cannot   interfere  to  set    up    the    prior 
gift  {h. 

The  observance  of  the  time  mentioned  in  the  condition  may 

in  any  case  be  material  to  the  due  performance  of  it:  as  whcrei 

the  condition  is  that  the  legatee  shall  return  to  England  within 

a  time  specified  by  the  testator,  and  personally  apply  for  his 

legacy  (i).    In  Hciwkes  v.  BaMmn  (k),  a  testatrix  gave  legacies 

to  A.,  B.  and  C,  and  declared  that  if  any  of  them  should  be 

dead  at  her  decease,  or  should  not  then  be  heard  of  to  bei  then^ 

living,  or  should  not  respectively  claim  their  respective  legaxies 

within  twelve  months  after  her  death,  then  the  legacies  given  to 

such  of  them  as  shouj^d  be  dead  at  her  decease,  or  as  shoujd 

neglect  to  claim  the  same  within  the  time  aforesaid,  should  sink 

into  her  residuary  estate:  Three  years  after  the  testatrix*Si death, 

C,  who  had  not  been  heai^d  of  for  upwards  of  twenty  years, 

claimed  her  legacy:   And  Sir  L.  Shad  well,  V.-C.,held  that  she 

was  not  entitled  to  it,  although  she  had  been  ignorant,  until  a 

short  time  before,  that  her  sister  was  dead. 

apparenV'^^^^       Instances  have  however  frequently  occurred  in  which   the 

conditions        Court  has  concludeid,  from  the  context  of  the  Will,  that  the 

shaH  bT  intention  of  the  testator  is  effectually  fulfilled  by  regarding  a, 

regarded  as      clause  of  apparent  condition,  as  a  clause  of  conditional  Ihmita- 

conditional  ^  ^  .  .  p  •  f>  t    • 

limitationn,  tiou,  SO  as  not  to  require,  as  m  the  case  of  a  gift  on  a  condition, 
ac^orXg  to^  that  the  very  event,  on  which  the  gift  is  made  contingent, 
their ^ubstan-  must  be  fulfilled  with  strict  exactness,  but  paying  regard,  in. 
the  construction,  to  the  substantial  effect  of  the  contingency 
specified,  and  so  to  the  real  intent  of  the  testator.     Thus,  where 

(Ji)  The  rule  seems  to  be  that  "  if  the  Court  can  put  the  parties  in 
the  same  situation  as  if  the  condition  had  been  performed,  it  will  never 
suffer  a  forfeiture  to  attacb:  "  Per  Lord  Thurlow  in  Taylor  v.  Popham, 
1  Bro.  0.  O.  167.  See  also  Hollinrake  v.  Lister,  ubi  supra,  at  pi.  508; 
Ledward  v.    Hassell,  2  K.  &  J.  370;  Re  Packard,  supra. 

{i)  Tulkv.  Houlditch,  1  Ves.  &  Beam.  248;  cf.  Burgess  v.  Eohinson, 
1  Madd.  172;  Tollner  v.  Marriott,  4  Sim.  19;  Re  Hartley,  34  C.  D. 
742.  As  to  what  is  a  performance  of  such  a  condition,  see  Tanner  v. 
Tebbutt,  2  Y.  &  OoU.  Ch.  0.  225;  Re  Hodges'  Legacy,  L.  E.  16  Eq. 
92.  The  performance  of  the  condition  is  not  affected  by  the  ignorance 
of  the  legatee,  the  principle  being  that  a  person  vho  takes  by  gift 
under  a  Will  cannot  plead  want  of  knowledge  of  the  contents  of  the 
Will  as  an  excuse  for  not  complying  with  its  p!rovisions:  Astley  v. 
The  Earl  of  Essex,  L.  B.  18  Eq.  290;  Powell  v.  Rawle,  L.  R.  18  Eq. 
243.  The  executor  owes  no  duty  to  the  legatee  to  give  notice  of  the 
terms  of  the  legacy  even  though  he  takes  a  beneficial  interest  in  the 
legacy  on  the  breach  of  the  condition:  Re  Lewis,  [1904]  2  Ch.  656; 
Re  Mackay,  [1906]  1  Ch.  25;  and  see  O'Higgens  v.  Walsh,  [1918] 
1  Ir.  126. 

(7c)  9  Sim.  355;   Powell  v.  Raiole,  tibi  supra. 
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a  testator  devised  to  th:e  child  of  whicli  his  wife  was  pregnant, 
and  if  any  suoh  child  died  under  twenty-one^  then  over;  the 
devise  over  was  held  good,  though  the  wife  proved  not  to  have 
been  enceinte  (J).  So  where  there  was  a  devise,  on  condition 
that  the  devise.e  should  give  a  release  within  three  months  after 
the  testator's  decease,  oind  if  he  shauM  neglect  to  give  such 
release,  then  over;  and  the  devisee  diied  in  the  testator's  life- 
time; it  was  held,  that  this  was  a  conditional  limitation,  and  not 
a  case  of  condition,  and  that  the  devise  over  took  effect  (wz). 
Again,  where  the  gift  was  to  the  testator's  children  sur\dviiig; 
him,  and  if  they  all  died  tender  twenty-one,  then  over;  and 
the  testator  didd  without  leaving,  or  ever  liaving  liad,  any, 
children,  the  bequest  over  was  held  good  (n).  Again,  a  bequest, 
"in  case  I  shall  have  but  one  child  living  at  the  time  of  my 
decease,  or  all  but  one  die  under  twenty -one  and  unmianied," 
was  established  in  the  .event  of  the  testator's  death,  never  having 
had  any  cliild  (o).  Again,  where  a  testator  gives  to  a  woman 
a  life  interest  if  she  so  long  remains  unmarried,  and  then  dii-ects 
that,  in  the  event  of  her  marrying,  the  property  should  go  over 
to  others,  although,  according  to  the  strict  language,  the  gift 
over  is  expressed  only  to  take  effect  in  the  event  of  the  maraiago 
of  the  tenant  for  life,  the  gift  over  is  held  to  take  effedfc'  eveau 
though  the  tenant  for  life  does  not  many  (p) .  So,  where  there 
was  a  bequest  of  stock,  in  trust  for  three  legatees  in  equal  shares 
to  be  transferred  to  them  when  they  should  attain  twenty-one, 
but  if  any  of  them  "shall  die"  under  that  age  un- 
married then  his  share  to  go  to  the  survivors;  and  one  of 
the  three  legatees  was  already  dead  at  the  date  of  the  Will: 
it  was  held  that  the  survivors  were  entitled  to  his  share:'  'For. 

(Z)  Jones  V.  Westcombe,  1  Eq.  Cas.  Abr.  245.  See  also  Statham  v. 
Bell,  Oowp.  40;  Gulliver  v.  Wickett,  1  Wils.  105  (whore  the  question 
arose  on  the  same  Will  as  in  Jones  v.  Westcombe) ;  Foster  v.  Cook, 
3  Bro.  0.  0.  247;  Be  Greens  Estate,  1  Drew.  &  Sim.  68;  Warren  v. 
RmMl,  4  Kay  &  J.  603;  Wing  v.  Angrave,  8  H.  L.  0.  183,  200; 
Hall  V.  Warren,  9  H.  L.  0.  420;  Tennnnt  v.  Heathfield,  21  Beav.  255; 
Re  Betty  Smith's  Trusts,  L.  R.  1  Eq.  79. 

(m)  Avelyn  v.  Ward,  1  Vcs.  Sen.  420.  See  also  Doe  v.  Scott,  3  M.  & 
S.  300.  ' 

(n)  Meadows  v.  Parry,  1  V.  &  B.  124.  See  also  accord.,  Lanphier 
V.  Buck,  2  Dr.  &  Sm.  484. 

(o)  Murray  v.  Jones,  2  V.  &  B.  313.  See  also  Brock  v.  Bradley, 
33  Beav.  670;  Be  Laing,  [1912]  2  Oh.  386. 

(p)  Eaton  V.  Ile^vitt.  2  Dr.  &  Sm.  184;  Underhill  v.  Boden,  2  0.  D. 
494;  Stanford  v.  Stanford.  34  0.  D.  362;  In  the  goo'Js  of  Griffiths, 
[1917]  P.  59.  As  to  the  class  to  take  under  the  gift  over,  see  Be 
Warner,  [1918]  1  Ch.  368. 
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that  in  the  oa&e  of  a  conditional  limitation  such  as  this,  the 
Will  is  to  be  construed  according  to  the  sense  land  intention  of 
the  testator,  that  intention  beijig,  that  if,  in  any  event,  the  first 
limitation  cannot  take  place,  the  subsequent  one  shall  {q). 

Accordingly,  in  'MacMnnon  v.  Sewell  (r),  a  testatrix  be- 
queathed the  residue  of  her  estate,  in  trust  for  her  daughter 
Caroline  for  life,  and  after  her  death,  for  her  daughter  Caroline's 
daughter,  if  she  should  survive  her  mother  and  attain  twenty- 
one,  but  in  case  she  shonld  not  survive  her  another  and  attiain 
twenty -one,  then  in  trust  for  such  other  child  or  children  of  the 
testatrix's  said  daughter,  as  should  be  living  at  their  mother's! 
death,  to  be  paid  to  them  after  her  death  as  they  attaBned 
twenty -one;  and  if  all  such  other  children  of  the  testatrix's  said 
daughter  should  die  before  attaining  twenty-one,  then  in  trust 
for  Louisa  Mackinnon:  The  grand-daughter  attained  twenty- 
one,  but  did  not  survive  her  mother:  Another  child  of  the) 
testatrix's  daughter  attained  twenty-one,  but  did  not  survive 
his  mother:  Afterwards  the  daughter  died:  And  Sir  L. 
Shadwell,  V.-C,  and  subsequently  Lord  Brougham,  on  appeal, 
held  that  the  bequest  over  to  Louisa  Mackinnon  took  effect; 
for  that  it  was  but  equivalent  to  a  bequest  over  in  the  event  of 
there  being  no  child  who  should  survive  the  mother  and  attain 
twenty -one:  His  Lordship,  in  giving  his  elaborate  jud'gment, 
stated,  that  in  order  to  support  the  decree,  the  Court  must  be 
satisfied,  and  had  satisfied  itself.  First,  that  the  words,  "all 
such  other  children"  of  the  testatrix's  daughter,  described  one 
class  of  her  children,  viz.,  those  who  survived  her:  Secondly,: 
that  a  clause  so  construed  might  be  taken  upon  the  authorities, 
as  only  apparently  a  condition,  but  reaUy  a  limitation:  The 
learned  judge  further  stated,  in  the  course  of  his  judgment^ 
that  all  or  almost  all  the  ceases,  upon  which  this  doctrine  is 
founded,  are  referable  to  one  consideration,  which  it  was  very, 
material  to  keep  in  view,  viz.,  the  construction  which  they; 
authorize  is  never  inconsistent  with,  far  less  contrary  to,  the 
plain  intention  of  the  clause  itself,  but  only  aids  or  furthers 
that  intention,  by  supplying  a  manifest  omission:  in  other 
words,  no  real  difference  is  made  in  the  result;  for  the  event 
contemplated  has  not  happened,  but  something  equivalent  has 
taken  place:  His  Lordship  added,  that  almost  all  the  cases  are 

(q)  Be  Sheppard's  Trust,  1  Kay  &  J.  269. 
(r)  5  Sim.  78;   2  M.  &  K.  220. 
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those  of  double  contingencies,  the  second  being  of  a  negative 
nature,  so  that  the  first  not  happening  amounts  to  the  same 
thing  as  if  both  had  happened:  Thus  a  bequest  over  to  A.,  ii% 
case  the  first  takers,  the  imhm-n  children  of  B.,  die  before  they 
reach  twenty-one,  read  as  a  condition  is  a  bequest  to  A.,  if  B. 
has  children  and  they  do  not  live  to  twenty-one;  and  the  first  or 
aifirmative  contingency  not  happening,  it  follows  of  necessity, 
that  the  second  or  negative  must:  If  it  is  read  as  to  its  sub- 
stance and  import,  and  not  resolved  into  its  parts,  the  bequeet 
is,  in  Case  no  child  of  B .  refOches  majority :  and  of  course  none 
can,  if  he  have  none(s).  But  wherever  the  words  plainly 
import  a  condition  as  in  the  testator's  contemplation,  and  where 
that  condition  cannot  be  understood  to  have  been  substantially 
complied  with  by  the  event  which  has  actually  happened,  the 
gift  over  fails  (^). 

Again,  it  must  not  be  understood  with  regard  to  cases  such  as 
these,  that  if  from  any  cause  whatever,  the  prior  gift  cannot 
take  effect,  the  second  or  alternative  gift  is  for  this  reason  to 
become  operative;  for  it  would  b©  making,  not  construing  tha 
testator's  Will,  if  this  were  to  be  allowed  in  any  event  not 
expressly  or  impliedly  indicated  by  the  language  used  by  him. 
Accordingly  in  Underwood  v.  Wmg  (ic),  where  there  was  a 
bequest  to  the  testator's  wife  absolutely,  and  in  case  she  should 
die  in  his  lifetime,  then  over;  and  he  and  she  were  dro^\■ned  at 
sea,  under  circumstances  which  made  it  impossible  to  prove  that 
she  died  before  him;  it  was  held  by  RomiUy,  M.  R.,  and  by 
Lord  CranAvorth,  C,  on  appeal,  that  the  gift  over  failed;  inas- 
much as  it  was  made  dependent  on  an  event  which  had  no.t 
been  proved  to  have  happened,  viz.,  the  testator  surviving  his 
wife:  and  that  it  did  not  become  operative  from  the  mere  fact 
of  the  gift  to  the  wife  failing  to  have  practical  operation;  for 
the  testator  had  indicated  no  such  intention,  either  expressly  or 
impliedly. 

With  respect  to  the  performance  of  conditions  subsequent,  rerformance 
tb.e  general  rule  is,  that  they  are  to  bo  construed  with  crcat  o^  conditions 

^  -'  o  subicqiunt. 

(s)  This  case  was  acted  on,  and  applied  to  the  case  of  a  pecuniary 
legacy,  by  Lord  Langdale,  in  Wilson,  v.  Mount,  2  Beav.  397.  See  also 
Alton  V.  Brooks,  7  Sim.  204. 

{()  See  Doe  v.  Shipphard,  1  Dougl.  75;  Doo  v.  Brainint,  4  T.  R. 
706,  and  the  other  ca-;M  collected,  ante,  pp.  970,  971;  Toldervy  v.  Colt 
1  M.  &  W.  250;  IHckcn  v.  Clarke,  2  Youngo  &  Coll.  572;  Lenox  v.' 
Lenox,  10  Sim.  400. 

(»)  4  De  G.  M.  &  G.  633. 
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All  the  events  strictiicss,  as  they  go  to  divest  estates  already  vested:  Thereforel 
ppen.  ^^^  ^^^^  event  must  happen,  or  the  act  with  all  its  details  must 
be  done,  in  order  to  deprive  the  legatee  of  his  legacy.  Thus,  if 
legacies  be  given  to  two  persons,  and  if  either  die  during^  the  life 
of  A.,  then  to  the  survivor  living  at  the  death  af  A.,  and  both 
the  legatees  die  before  A.,  the  personal  representatives  of  both 
will  be  entitled:  for  the  legatees  took  vested  interests  at  the 
death  of  the  testator,  subject  to  be  divested  in  favour  of  the 
isurvivor  who  might  be  living  at  the  decease  of  A. ;  but  as  there 
was  no  such  survivor  at  that  period,  the  divesting  contingency 
never  Jiappened  (x) .  So  where  there  was  a  bequest  to  A.  of 
the  interests  and  dividends  of  personal  property  for  life,  and' 
then  to  be  divided  equally  amongst  her  three  children,  or  such 
of  them  as  should  he  living  at  her  death,  and  the  children  o;^/ 
died  in  the  lifetime  of  the  tenant  for  life,  it  was  held,  that  they 
took  vested  interests,  transmissible  to  their  representatives:  for 
the  vested  interests  first  given  by  the  WiU  were,  by  the  form  of 
the  expression,  only  defeated  in  case  there  should  be  some  or; 
one,  and  not  all,  of  the  children  living  at  the  mother's  death: 
but  that  event  did  not  happen,  for  there  was  not  one  child  then 
living  (^). 
Condition  j^^^  j^^j,g  j|-  j^g^y  ^^^  mentioned,  that  if  a  legacy  is  given  to) 

death  of  lega-  A.  for  life,  and  after  his  death,  to  his  cliildren  at  majority  or 
leo-acy*be-  ^*  marriage,  with  a  gift  over  in  the  event  of  any  one  of  them 
comes  "^(7y-  dying  before  his  or  her  share  becomes  "payable,"  the  Court 
will  lean  strongly  (particularly  in  the  case  of  a  Will  making 
a  provision  for  children)  in  favour  of  construing  the  word 
payable  to  refer  to  the  majority  or  marriage  of  the  legatees 
and  not  to  the  period  of  distribution;  so  that  if  any  one  of 
the  children  should  happen  to  die,  after  having  attained 
majority  or  married,  in  the  lifetime  of  the  tenant  for  life,  the 

(x)  Harrison  v.  Foreman,  5  Ves.  207.  See  also  Page  v.  3Iay^ 
24  Beav.   325. 

{y)  Sturgess  v.  Pearson,.  4  Madd.  411.  And  this  doctriae  applies 
to  contingent  as  well  as  vested  interest:  Wagstaff  v.  Crosby,  2  Coll. 
746;  Jte  Sanders'  Trusts,  L.  R.  1  Eq.  675.  For  further  instances,  see 
Wall  V.  Tomlinson,  16  Ves.  413;  Hervey  v.  McLaughlin,  1  Price,  264; 
Skey  V.  Barnes,  3  Meriv.  335;  Lafer  v.  Edwards,  3  Madd.  210; 
Browne  v.  Lord  Kenyan,  3  Madd.  410;  Whittell  v.  Dudin,  2  Jac.  & 
Walk.  279;  Jones  v.  Bromley,  6  Madd.  137;  Schnell  v.  Tyrrelh 
7  Sim.  86;  Meyer  v.  Townsend,  3  Beav.  443;  Belk  v.  Slack,  1  Keen, 
238;  Locker  v.  Bradley,  5  Beav.  593;  Campbell  v.  Broivnrigg,  1  Phil. 
Ch.  C.  301;  Templeman  v.  Warrington,  13  Siin.  267,  -followed  in  JRe 
Firth,  [1914]  2  Oh.  386;  Kimberley  v.  Tew,  4  Dr.  &  W.  139;  Cohen 
V.  Waley,  15  Sim.   31S;   Be  Clark's  Trusts,  L.   E.  9  Eq.  378. 
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kgacy  shall  not  go  over,  but  shall  be  considered  as  having 
vested  absolutely  at  the  majority  or  marriage  {z). 

A  condition  that  the  legatee  shall  not  dispute  the  Will,  is  Condition  not 
valid  in  law,(«),  though  it  has  been,  in  general,  considered  as  -wui. 
in  terror  em  merely  (6),  and  will  not  operate  as  a  forfeiture  by 

(2)  Hallifax  v.  Wilson,  16  Ves.  168;  Jones  v.  Jones,  13  Sim.  561; 
Butterworth  v.  Harvey,  9  Beav.  130;  Hayward  v.  James,  28  Beav. 
523;  i.e.,  the  word  "payable"  is  construed  as  "vested";  Haydon  v. 
Mose,  L.  K.  10  Eq.  224;  Partridge  v.  Baylis,  17  0.  D.  835;  but  see 
Bright  v.  Rowe,  3  M.  &  K.  316;  Oreswick  v.  Qaskell,  16  Beav.  577. 
A  similar  construction  has  prevailed  as  to  marriage  settlements;  ante, 
p.   996    et  seq. 

(a)  Cooke  v.  Turner,  15  M.  &  W.  727.  Secus,  where  the  condition 
is  so  worded,  that  it  would  prevent  the  legatee  from  taking  any  legal 
proceedings  necessary  for  the  protection  of  his  rights:  Rhodes  v. 
Muswell  Hill  Co.,  29  Beav.  560;   Re  Williams,  [1912J   1  Ch.  399. 

(6)  There  is  no  absolute  rule  of  law  that  a  condition  subsequent 
shall  operate  merely  in  terrorem,  unless  the  legacy  is  given  over  to 
another  on  breach  of  the  condition:  Therefore,  where  there  was  a 
condition  subsequent  in  a  Will,  revoking  a  bequest  to  the  testator's 
daughter  in  case  she  became  a  nun,  Lord  Cranworth  held  that  the 
condition  was  a  lawful  one,  and  that  her  interest  ceased  upon  a  breach, 
of  it,  though  there  was  no  gift  over;  Re  Dickson's  Trust,  1  Sim.  N.  S. 
37.  Ilis  Lordship,  in  his  judgment  in  this  case,  explains  the  grounds 
on  which  such  a  rule  has  been  introduced  with  respect  to  conditions 
not  to  dispute  the  Will,  and  conditions  in  restraint  of  marriage.  Tho 
law,  however,  construes  forfeiture  clauses  strictly,  and  will  not  enforce 
such  a  clause  unless  the  defeasance  fits  the  condition.  If  the  forfeiture 
clause  does  not  provide  for  the  contingency  which  has  actually  happened, 
the  clause  will  be  void.  Thus  in  the  case  of  Musgrave  v.  Brooke, 
26  C.  D.  792,  where  an  estate  was  given  in  fee,  a  clause  providing 
that  if  the  devisee  did  not  take  the  name  of  "  Jones  "  the  estate  should 
go  over  to  those  entitled  in  remainder  was  held  absolutely  void  because 
there  could  be  no  such  persons.  This  case  followed  Re  Catt's  Trust, 
2  H.  &  M.  46,  which  laid  down  that  a  clause  of  this  kind,  the  intention 
of  which  is  to  defeat  one  estate  and  give  the  subject-matter  over,  must 
be  construed  most  strictly,  and  must  be  free  from  ambiguity,  and 
further  that  both  limitations,  the  cesser  and  the  limitation  over,  must 
fit  in  with  one  another.  An  absolute  gift,  however,  of  personalty  can 
be  qualified  by  a  divesting  clause  on  failure  to  assume  or  discontinuo 
to  use  testator's  name  and  arms,  provided  the  rule  against  perpetuities 
is  not  infringed,  and  provided  there  is  a  gift  over  which  fits  the 
condition:  Re  Cornwallis,  32  C.  D.  388. 

And  in  a  case  in  which  a  gift  over  of  personalty  was  to  the  person 
who,  if  the  limitation  in  the  Will  had  been  undisturbed  by  any  dis- 
entailing (i.e.,  not  disturbed,  as  the  limitations  in  fact  were),  would 
have  been  next  in  succession  to  take  the  real  estates,  the  gift  over  was 
held  good,  and  the  forfeiture  clause  enforceable.  See  also  Re  Potts, 
1  H.  L.  0.  671;  Hogq  v.  Jones,  32  Beav.  45.  The  forfeiture  clause 
will  be  void  if  the  gift  over  violates  the  rule  against  perpetuities, 
Hodgson  v.  Halford,  11  0.  D.  959;  in  which  case  a  clause  whereby 
a  legatee  forfeited  his  share  in  a  fund  if  ho  forsook  the  Jewish  and 
adopted  the  Christian  or  any  other  religion  was  held  not  to  bo  void 
as  against  public  policy:  ci.Wainwright  v.  Miller,  [1897]  2  Oh.  255; 
Re  Gage,  [1898]  1  Oh.  498. 
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re<ason  of  the  legatee's  having  disputed  the  validity  (<?)  oi' 
effect  id)  oi  the  WiU. 

But  where  the  legacy  is  given  over  to  another  person,  in 
case  of  a  breach  of  such  condition,  then  if  the  legatee  con- 
trovert the  Will,  his  interest  will  cease  and  vest  in  the  other 
legatee  (e).  If  indeed  the  legacy,  instead  of  being  given  to 
a  stranger,  is  limited  over  to  the  executors  in  the  event  of 
the  condition  being  broken,  such  condition  is  still  merely 
regarded  as  in  terrorem,  and  not  obligatory  (f) .  Yet  if  the 
testator  direct  the  legacy  to  fall  into  the  residue  upon  a  breach 
of  the  condition,  and  dispose  of  that  fund,  the  residuary  legatee 
will  be  a  particular  legatee  of  the  individual  legacy:  and,  as 
such,  will  be  entitled  to  it,  if  the  condition  is  broken  {g) . 

A  condition  that  if  administration  proceedings  should  be 
commenced  by  any  beneficiary  as  plaintiff  the  costs  of  all  parties 
should  be  paid  out  of  the  plaintiff's  share,  does  not  apply  to  an 
action  based  on  wilful  default,  and  if  appli'able  would  be  void 
for  repugnancy  (h). 

As  conditions  in  restraint  of  maiTiage  are  of  no  infrequent 
occurrence  and  form  a  subject  on  which  numerous  decided  cases 
may  be  found,  it  may  be  expedient  to  apply  to  them,  separately, 
some  of  the  rules  of  law  already  -mentioned  with  respect  to 
conditional  legacies  generally. 

First,  with  regard  to  the  legality  of  such  conditions.  By 
the  doctrine  of  the  civil  law,  which  seems  at  one  time  to 
have  been  adopted  by  the  Ecclesiastical  Courts  of  this  kingdom, 
and  in  a  great  measure  by  the  Courts  of  Equity,  all  conditions 
in  restraint  of  marriage  were  regarded  as  illegal,  and  legacies 
were  discharged  of  such  conditions,  whether  precedent  or 
subsequent  (^).  But  the  ancient  rule  has  been  greatly  relaxed 
in  modern  times;  and  it  is  now  settled,  that  conditions  which 
do  not  directly  or  indirectly  import  an  absolute  injunction  to 
celibacy,  are  valid  (p^ .  Thus  conditions  restraining  marriage 
under  twenty-one,  or  other  reasonable  age,  without  consent  of 


(c)  Powell  y.  Morgan,  2  Vern.  90;  Loyd  v.  Spillett,  3  P.  Wms.  344. 

(d)  Morris  v.   Burroughs,  1   Atk.   404. 

(e)  Cleaver  v.  Spurling,  2  P.  Wms.  528;  Cooke  v.  Turner,  15  M.  & 
W.  727. 

(f)  Cage  v.  Russel,  2  Ventr.  352. 

(^)  See  Lloyd  v.  Branton,  3  Meriv.   118. 

Ih)  Re  Williams,  [1912]  1  Oh.  399. 

(t)  See  the  judgment  of  Lord  Thurlow,  in  Scott  v.  Tyler,  2  Dick.  720. 

Ij)  Scott  V.   Tyler.  2  Dick.   721,  by  Lord  Thurlow. 
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executors,  guardians,  &c.  {k),  or  requiring  or  prohibiting 
marriage  with  particular  persons  (Z),  and  the  like,  arc  valid 
and  legal  conditions. 

Still  the  law  will  not  allow  conditions  in  absolute  restraint  of 
marriage:  And  accordingly  it  has  been  hold,  in  the  instance  of 
a  condition  subsequent,  that  it  was  altogether  void,  and  tliat  the 
legatee  should  retain  the  interest  given  to  him,  disi'harged  of 
the  condition  (■m;),  notwithstanding  a  gift  over.  A  condition 
subsequent  in  restraint  of  marriage  is,  however,  only  prima 
facie  and  not  p'&r  se  void  {n) . 

It  is  not,  however,  to  bo  understood,  that  where  property 
is  limited  to  a  person  until  that  person  marries,  and  when  such 
marriage  happens,  then  over,  such  limitation  may  not  be 
valid  (o).  In  Morley  v.  Rennoldson  (p),  Wigram,  V.-C,'.,  said 
that  ho  was  satisfied,  from  an  examination  of  the  autliarities, 
that  a  gift  until  marriage,  and  when  the  party  marries,  then 
over,  is  a  valid  limitation  (q).  And  his  Honour  added,  that 
in  the  case  of  a  widow  thero  was  no  question  of  the  validity  of 
such  a  limitation  (r). 

{k)  'Hemmings  v.  Munckley,  1  Bro.  0.  0.  303;  Scott  v.  Tyler,  2  Bro. 
0.  C.  431;  Stackpole  v.  Beaumont,  3  Ves.  89;  Clifford  v.  Beaumont, 
4  Russ.  Ohanc.  Oas.  325;  which  must  be  considercMl  as  overruling 
Underwood  v.  Morris,  2  Atk.  184.  See  the  judgment  of  Lord  Campbell 
in  Beaumont  v.  Hquire,  17  Q.  B.  932,  933. 

{I)  Scott  V.  Tyler,  2  Dick.  721.  by  I^ord  Thurlow;  Perrin  v.  Lyon, 
9  East,  170  (in  which  case  the  restraint  was  from  marrying  a  Scotcli- 
man);  Itandcdl  v.  Payne,  1  Bro.  0.  0.  55;  Hodgson  v.  Halford,  11 
0.  D.  959  (in  which  case  the  restraint  was  from  marrying  a  Jew); 
Jenner  v.  Turner.  16  0.  D.  188  (in  which  the  restraint  was  from 
marrying  a  domestic  servant  or  person  who  had  been  a  domestic 
servant);  Duggan  v.  Kelly,  10  Ir.  Eq.  295  (in  Avhich  the  restraint 
was  from  marrying  a  Papist). 

(?/i)  Morhij  V.  Rennoldson,  2  Hare,  570;  [1895  |  1  Ch.  449;  Lloyd  v. 
Lloyd,  2  Sim.  N.  S.  255;  BeUairs  v.  Bellairs,  L.  E.  18  Eq.  510.  But 
it  was  hold  by  Wood,  V.-O.,  in  Neioton  v.  Marsden,  2  Johns.  &,  H. 
356  (in  which  case  the  authorities  as  to  tho  validity  of  a  condition 
in  restraint  of  marriage  are  fully  reviewed),  that  a  condition  that  the 
trusts  for  the  benefit  of  a  widow  should  cease  if  she  married,  was  valid. 
A  condition  that  a  widow  shall  not  marry  is  valid:  Lloyd  v.  Lloyd, 
2  Sim.  N.   S.   255. 

(n)  Be  Hewett,  [1918]  1  Oh.  458. 

(o)  King  Edward  VI.  granted  to  his  sister,  the  Lady  Mary,  the 
manor  of  D.,  .so  long  as  she  should  continue  unmarried:  This  waa 
admitted  to  be  a  ^ood  limitation,  but  no  condition:  Pulbecke's  Parallelo, 
47,  edit.  1618. 

{p^  2  Hare,  580. 

{q)  Sec  also   Webb  v.    Grace,  2  Phillim.   701;    Godfrey  v.   Hughes, 

1  Robert.  593;  Heath  v.  Lewis,  3  DeG.  M.  &  G.  954;  Evans  v.  Bosser, 

2  Homm.  &  M.  190;  Jones  v.  Jones,  1  Q.  B.  D.  279;  Montgomery  v. 
Potierton,  [1918]  1  Ir.  R.  41;   Re  Hewett,  [1918]  1  Oh.  458. 

(r)  Such  p.  limitation  is  also  valid  in  the  case  of  a  widower:  Allen 

14  (2) 
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Whore  by  a  post-nuptial  settlement  a  husband  assigned  lease- 
holds to  trustees,  upon  trust  to  pay  the  rents  to  his  wife  for  life, 
or  so  long  as  she  should  continue  tlio  co-habiting  wife  or  the 
widow  of  the  settlor,  for  her  separate  use,  and  upon  the  deter- 
mination of  the  trust  in  favour  of  the  wife,  the  husband  took 
an  interest  in  the  settled  property,  the  restriction  of  the  wife's 
enjoyment  of  the  rents  to  the  period  of  co-habitation  was  held 
not  to  be  void  as  against  the  policy  of  the  law,  and  the  trust  in 
her  favour  was  therefore  held  to  be  determined  upon  her  ceasing 
to  live  with  her  husband  (s). 

It  may  he  here  observed  that  a  gift  to  an  "  unmarried  "  person 
cannot  be  construed  to  mean  a  gift  to  that  person  so  long  as  he 
shall  remain  unmarried:  And  therefore  if  a  testator  bequeaths 
a  fund  to  his  "  unmarried  children,"  if  onoe  a  child  is  entitled. 
to  participate  by  filling  the  character  of  an  unmarried  child,  he 
or  she  will  not  lose  that  right  by  his  or  her  subsequent 
marriage  {t). 

But  where  a  testator  left  a  legacy  to  his  wife  "  so  long  as 
she  should  continue  his  widow  and  unmarried,"  it  w^as  held 
that  the  wife  having  been  divorced  was  not  entitled,  since 
widowhood  was  part  of  the  condition,  and  she  did  not  at  the 
testator's  death  fill  that  position  {u). 
ithont  With  respect,  moreover,  to  conditions  in  restraint  of  marriage 

without  consent,  not  under  the  age  of  twenty-one.  or  other 
reasonable  age,  but  generally,  such  conditions,  like  those  just 
mentioned  in  restraint  of  litigating  the  Will,  are  regarded 
as  a  declaration  of  the  testator  in  terroretn  merely,  if  there 
is    no    disposition    over  (v),    and    whether    precedent  {x)    or 

V.  Jaclison,  1  0.  D.  399.  See  further,  as  to  limitations  durante  viduitate, 
RUhton  V.  Cohh.  9  S'.m.  615;  5  M.  &  Or.  145  (distinguished  in  Re 
Mason,  [1910]  1  Oh.  695,  and  M'Calmont  v.  Barklie,  [1917]  1  Ir.  E.  1); 
Lloyd  V.  Lloyd.  2  Sim.  N.  S.  255;  Bulloch  v.  Bennett,  1  Kay  &  J. 
315.  But  in  Marples  v.  Bainhridge,  1  Madd.  590,  Sir  T.  Plumer 
rejected  the  distinction  between  a  condition  and  limitation.  See 
Rishton  V.  Cobb,  5  M.  &  Or.  152.  In  Jones  v.  Jones,  1  Q.  B.  D.  279, 
it  was  pointed  out  that  the  above  distinction,  whatever  the  bequest 
amounted  to,  whether  to  a  condition  or  only  to  a  limitation,  does  not 
apply  to  a  case  of  realty. 

(s)  Re  Hope  Johnstone,  [1904]  1  Oh.  470;  cf.  Re  Lovell.  ante. 
p.   1C09. 

{t)  Julher  V.  Jubber.  9  Sim.  503.  See  Hall  v.  Robertson,  4  De  G. 
M.  &  G.  781.  As  to  the  meaning  given  to  the  word  "unmarried"  iu 
modera   decisions,    see   ante,  p.   882,  note    (ct). 

{u)  Re  Boddington.  25  0.  D.  685. 

(v)  See,  however,    ante.  p.   1019,  note  (6). 

{x)  Harvey  v.  Aston,  Com.  Eep.  728,  by  Comyns,  0.  B.:   Rei/nish 
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subsequent  (y),  are  inoperative  for  the  vesting  or  divesting  of 
the  legacy.  But  if  there  be  a  direction  that  the  legacy,  in  the 
event  of  a  breach  or  non-performance  of  such  a  condition,  shall 
go  over  to  another  legateo,  the  condition  is  obligatory:  for  the 
Court  is  bound  to  protect  the  interest  of  the  party  in  whose 
favour  the  ulterior  limitation  is  made  (y) .  A  mere  gift  of  the 
residue  to  a  particular  person  will  not  be  considered  such  a 
limitation  (z),  unless  the  testator  also  directs  the  legacy  to  fall 
into  the  residue  in  case  of  breach  of  the  condition  (a) . 

Provisions  of  this  kind  may  be  sometimes  entirely  rejected  when  rejected 
as  being  inapplicable.  Thus  in  Crommelin  v.  Crommelin  {h),  able, 
provisions  in  a  father's  Will  respecting  his  daughter's  marriage 
were  held  not  to  apply  to  a  daughter  who,  having  married  in 
her  father's  lifetime,  after  his  death  married  a  second  time. 
Again,  in  Bird  v.  Himsdon  (c),  a  direction  to  pay  interest  to  a 
legatee  so  long  as  she  remained  single,  with  a  gift  over  on  her 
death,  was  held  to  give  to  the  legatee  the  interest  for  life,  not- 
withstanding her  marriage  (d). 

Next,  concerning  the  performance  of  conditions  in  restraint  Performance 

■of  marriage.     In  the  instances  of  conditions  requiring  marriage  ?' conditions 

with  consent  of  executors  or  trustees,  it  has  been  decided  that  of  marriage  .- 

such  consent  must  be  obtained  before  or  at  the  marriage;  for  a  when  consent 

"  to  be 

subsequent  approbation   by  the  executors,  &e.,  will  not  be  a  obtained: 

performance  of  the  condition  (e).     Again,  the  consent  of  all  the  of  whom: 

V.  Martin,  3  Atk.  331,  by  L«ord  Hardwicko;  Malcolm  v.  O'Callnghan, 
2  Madd.  353,  by  Sir  T.  Plumer.  But  it  has  been  doubted  whether  a 
condition  precedent  requiring  the  consent  of  the  executors,  &c.,  to 
the  marriage  of  the  legatee,  generally,  bo  not  operative,  whether  the 
legacy  bc^  limited  over  or  not:  see  the  observations  of  Lord  Eldon  in 
Clarke  v.  Parker,  19  Ves.  15;  and  those  of  Sir  Wm.  Grant  in  Lloyd  v. 
Branton,  3  Mcriv.  116.  In  Re  Nourse,  [1S99J  1  Oh.  63,  the  question, 
was,  what  is  the  effe-ct  of  a  gift  to  a  son  in  any  event  with  the  addition 
of  a  larger  gift  in  the  event  of  his  marrying  with  consent  ?  Stirling, 
J.,  applying  Bcott  v.  Tyler,  2  Dick.  720,  and  Oillet  v.  Wray,  1  P. 
Wms.  284,  and  distinguishing  Reyvinh  v.  Martin  (ubi  supra),  held 
that  the  condition  a»s  to  consent  was  not  in  terrorem,  and  was  valid. 

(y)  Sfratton  v.  Orimea,  2  Vern.  357;  Wheeler  v.  Bingham,  3  Atk. 
367,  by  Lord  Ilardwicke;  Malcolm,  v.  O'Oallraghan,  2  Madd.  353,  by 
Sir  T.  Plumer;   Re  Whitings  Settlement,  [1905]  1  Oh.  96. 

(z)   Wheeler  v.  Bingham,  3  Atk.  364. 

(a)  3  Atk.  368;  Lloyd  v.  Branton,  3  Meriv.  118,  ante,  p.  1020, 
note  (7). 

(6)  '3  Ves.  227.  Sec  also  Clarke  v.  Berkeley,  2  Vorn.  720;  Parnell 
V.  Lyon,  1  Ves.  &  B.  479;  post,  p.  1025,  note  (q);  Rishton  v.  Cobb, 
5  M.  &  Or.   145. 

(c)  2  Swanst.   342. 

{d)  See  Bullock  v.  Bennett.  1  Kay  &  J.  315,  reversed  7  Do  G.  M.  & 
G.  283. 

(e)  Reynish  v.  Martin,  3  .Atk.  331;   Clarke  v.  Parker,  19  Ves.  21; 
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consequence      excciitor.s  or  trufetcos  musl  be  obtained  (/; ;   though  where  one 

of  death  of  •      i       i     • «     i  t   •  i      i.     • .  11 

one  of  several  01  them  18  dead,  II  the  condition  in  precedent,  it  would  seem 

whose  consent  ^j    |.  ^^ie  consent  of  all  the  survivors  is  sufficient  (q):  But  if  the 

IB  required  :  .  . 

condition   is   subsoqueiit,  and   consequently   marriage   without 

the   consent    of   several    persons   is    to  divest   the  legacy,   the 

death  of  all  {h)  or  one  of  thorn  will  discharge  the  condition 

altogotlior    i\ 

Long  V.  Ricketts,  2  Sim.  &  Stu.  179.  Although  the  word  "approba- 
tion" be  also  used,  it  would  soem  that  the  same  rule  must  prevail: 
Malcolm  v.  O'Callaghan,  2  Madd.  353;  Clarke  v.  Parker,  19  Vo.s.  21. 
But  siee  Burleton  v.  Humfrey.  Ambl.  256,  contra,  where  "approba- 
tion "  was  held  to  include  subsequent  approval. 

(/)  Clarke  v.  Parker.  19  Ves.  17.  The  marriage  may  bo  presumed 
to  have  been  by  consent  after  a  lapse  of  time:  JRe  Birch.  17  Beav.  358. 
Where  a  marriage  is  required  to  be  with  the  consent  of  trustees 
gener^llj'  it  is  sufficient  if  the  marriage  be  had  with  the  consent  of 
such  of  the  persons  named  trustees  as  accept  the  office:  Worthiugton 
V.  Evans.  1  Sim.  &  Stu.   165. 

{g)  Dawnon  v.  Oliver-Massey.  2  C.  D.  753,  in  which  case  it  was 
suggested  by  James,  L.  J.,  that  where  the  consent  had  to  be  that  of 
parents  if  both  were  dead  the  legary  was  discharged  of  the  condition,. 
But  in  Re  Brown'.s  Will,  18  C.  D.  61  (where  the  same  learned  judge 
seems  to  throw  doubt  on  his  own  dictum,  which,  at  all  events,  can 
only  apply  to  parents),  a  testator  appointed  his  wife  sole  guardian  of 
his  infant  children,  and  bequeathed  a  legacy  to  each  of  his  daughters 
on  her  attaining  twenty-one  years  or  marrying  with  the  consent  of 
her  "guariliau  or  guardians,"  which  should  first  happen.  He  gave 
the  residue  to  iiis  wife  for  life,  and  after  her  death  gave  a  furthei* 
legacy  to  each  daughter  who  should  attain  twenty-one  or  marry  with 
the  consent  of  her,  guardian  or  guardians.  After  the  death  of  the 
wife,  a  daughter  married  under  twenty-one  without  the  consent  of 
any  guardian  or  guardians,  there  being  none.  It  was  held  that  the 
condition  was  jiot  complied  with,  it  not  being  made  inoperative  by 
there  being  no  guardians,  since  guardians  could  have  boon  appointed 
by  the  Court;  and  the  te.-,tator  on  the  language  of  his  Will  must  be 
taken  to  have  contemplated  such  an  appointment.  See  also  Greo'  v. 
Green.  2  J.   &  Lat.   529. 

The  question  may  arise  whether  in  a  case  where  the  consent  of  the 
executors  is  necessary  the  power  to  give  this  consent  vests  upon  the 
death  of  all  the  executors  in  the  representative  of  the  survivor  (together 
with  the  general  duties  and  powers  of  an  executor),  or  whether  it  is 
confined  to  the  executors  and  survivor  of  them  personally,  and  .so 
terminates  with  the  death  of  the  last  of  those  to  whom  it  was  originally 
given.  On  this  point  Lord  Bldon,  in  the  case  of  Grant  v.  Dyer,  2  Dow. 
84,  is  reported  to  have  said  that  "  the  general  course  of  decisions  go  to 
"  confine  the  power  of  giving  or  withholding  consent  to  those  who  are 
"  personally  named,  and  7iot  to  extend  it  to  the  representatives."  As 
to  whether  a  power  is  personal  or  annexed  to  the  office,  see  Re  Smith, 
[19041  1   Ch.    139,  ante,  p.  200. 

(h)  Graydon  v.  Hicks.  2  Atk.  18;  AislaUe  v.  Rice,  3  Madd.  256; 
Grant  v.  Dyer,  2  Dow,  Pari.  0.  73. 

(i)  Peyton  v.  Bury.  2  P.  Wms.  626.  See  accord.  Collett  v.  Collett, 
12  Jur.  N.  S.  180,  corain  Lord  Eomilly.  Iii  that  case  the  legacy  was 
given,  payable  on  the  legatee's  attaining  twenty-one  or  marrying  with 
her  mother's  consent:  The  mother  died,  and  then  the  legatee,  being 
still  an  infant,  married:  and  it  was  held  that  this  was  a  condition 
subsequent,  which  was  discharged  by  the  mother's  death. 
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Tiie  next  consideration  is,  what  will  be  a  sufficient  consent:  It  what  cogent 

Hufficient : 

has  been  decided,  that  a  general  consent,  given  to  the  legatee 
after  attaining  majority,  w^ill  be  sufficient  (fc);  and  further,  that 
an  unconditional  consent,  once  given,  cannot  be  retracted  (Z); 
unless  foi'  good  reasons,  moral  or  pecuniary,  afterwards  dis- 
covered (m  ) .  But  the  power  of  retractation  is  not  unlimited,  and 
cannot  be  exercised  for  mere  caprice  or  without  just  and  excep- 
tional reasons  {n).  The  consent  may,  however,  be  conditional: 
and  then  it  will  bo  sufficient  or  not,  according  as  its  condition 
is  or  ib  not  performed  (o).  Again,  it  has  been  held  that  consent 
may  be  implied,  as  from  the  circumstance  that  the  executor 
or  trustee  witnesses  the  reception  of  addresses  of  marriage,  and 
intimates  no  disapprobation;  for  then  the  maxim  qui  tacet,  satis 
ioqiiiha \  applies  ('/>).  Lastly,  if  the  legatee  married  in  the  life- 
time of  the  testator  with  his  consent,  or  subsequent  approbation, 
tliat  is  equivalent  to  a  marriage  after  his  death  with  the  consont 
of  his  executors,  &c.  {q). 

A  first  marriage  with  consent  is  a  sufficient  performance  of  second  mar- 

1 .   .  IIP  1  •  -I  riage  without 

the  condition:  and  therefore  a  second  marriage  without  consent,  consent  after 

though  in  the  lifetime  of  the  executor  or  other  individual  whose  ^  ^irst^t" 

.  consent: 

assent  is  required  in  the  condition,  will  incur  no  forfeiture  (r). 

If  a  bequest  is  made  to  a  legatee  at  twenty-one,  or  upon  mar-  Ip.uracy  at 
riage  with  consent,  with  a  clause  of  forfeiture  upon  raai'riage  on  majriage 
without  consent,  if  the  legatee  attains  twenty-one,  the  condition  ^*^  consent: 
is  extinct,  and  a  subsequent  marriage  without  consent  is  no 
forfeiture  U).     Again,  where  a  bequest  was  made  in  trust  for 

(A-)  Mercer  v.  Hall,  4  Bro.  0.  U.  328;  Pollock  v.  Croft,  1  Meriv.  181. 

ll)  Strange   v.    Smith,    Ambl.    263;    Merry    v.    Ryves.    1    Eden,    1; 

Dashwood  v.  Biilkeley,  10  Vcs.  242;   Le  Jeune  v.   Budd,  6  Sim.  441. 

(to)  Dashwood  v.  Bulkeley,  10  Vos.  2.30,  242,  243;  Re  Brown,  [19041 

1  Oh.   120.  (n)  Jie  Brown,  uhi  supra. 

(o)  Dashwood  v.  Bulkeley,   10  Vos.  230;   D'Ag^uilar  v.  Drinkvmter, 

2  Ves.  &  Beam.  225. 

(p)  Campbell  v.  Lord  Nettcrville,  cited  in  2  Vos.  Sen.  530,  and  in 
10  Ves.  243. 

{q)  Clarke  v.  Berkeley,  2  Vern.  720;  Parnell  v.  Lyon,  1  Ves.  & 
Beam.  472;  Wheeler  v.  Warner,  1  Sim.  &  Stu.  304;  Smith  v.  Cowdery, 
2  Sim.  &  Stu.  358;  Re  Park.  [1910]  2  Oh.  322;  Re  Grove,  [19191 
1  Ch.  249. 

(r)  HutcheAon  v.  Hammond,  3  Bro.  0.  0.  128;  Croinmelin  v.  Crom- 
mclin,  3  Ves.  227. 

(s)  Dcsbody  v.  Boyville,  2  P.  Wms.  547;  Knapp  v.  Noyes,  Ambl. 
662.  On  the  same  principle,  where  the  testator  gave  his  daughter 
400Z.  t^  bo  paid  in  twelve  months  after  his  death,  but  if  she  married 
John  Osborn,  then  ho  revoked  the  legacy  and  gave  her  a  shilling  in 
lieu;  and  she  married  fourteen  months  aft-or  his  death;  Lord  Eosslyn 
ordered  her  to  l>o.  paid  the  Icgacv  of  400^.  with  interest:  Otbom  v. 
Brown,  5  Ves.   527. 
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marriage 
without  con- 
sent before 
utitainuig 
twenty- one, 
and  subse- 
quent attain- 
ment of  that 
age: 


Tinreasonable 
refusal  of 
consent  by 
executor,  &c., 
controlled  by 
the  Court, 


Legacies  to 
executors : 


given  in  that 
character  are 
on  condition 
of  accepting 
the  office : 


A.  when  and  so  soon  as  he  attained  twenty -one,  or  married 
hejore  that  age  with  consent  of  guardians;  but  if  he  should 
not  attain  twenty-one,  or  marry  before  that  age  without  such 
consent,  then  over;  Sir  William  Grant  held,  that  on  attaining" 
twenty -one,  A.  was  absolutely  entitled,  although  he  had 
previously  married  without  consent  (i^).  Where  the  bequest  was 
to  A.  to  he  paid  at  twenty -one  or  marriage,  but  if  A.  died 
under  twenty-one,  or  married  without  the  coiivsent  of  B.,  then 
over,  Lord  Hardwicke  held  that  marriage  during  minority, 
without  consent,  was  a  forfeiture  (m).  The  distinction  between 
these  two  cases  may,  perhaps,  be  discovered  by  considering, 
that  in  the  former  case  the  legacy  is  given  on  a  condition 
precedent,  upon  the  happening  of  one  of  two  events,  viz.,  mar- 
riage with  consent  or  the  attainment  of  twenty-one,  and  the 
legacy  vests,  if  either  contingency  happens;  whereas  in  the 
latter,  the  condition  is  subsequent  and  the  vested  interest  to  be 
determined,  if  either  of  two  events  happens,  viz.,  his  death 
before  twenty-one,  or  marriage  without  consent  (a?). 

Eefore  leaving  this  subject,  it  must  be  observed,  that  if  an 
executor  or  trustee,  whose  consent  is  required  by  the  Will  to  the 
marriage  of  a  legatee,  refuse  to  executo  his  power  by  consenting, 
the  Court  will  direct  an  inquiry  into  the  proposed  maiTiage,  and 
as  to  its  propriety;  and  further,  if  the  marriage  should  be  found 
suitable,  will  receive  proposals  for  a  settlement  on  the  Icgateie 
and  issue  of  the  marriage  {y) . 

In  conclusion  of  the  subject  of  conditional  legacies,  it  will  be 
proper  to  advert  to  the  rules  established  with  i-espect  to  legacies 
given  to  executors. 

Where  legacies  are  given  to  persons,  in  the  character  of  exe- 
cutors, and  not  as  marks  of  personal  regard  only,  such  bequests 
are  considered  to  be  given  upon  an  implied  condition,  viz.:  that 
the  parties  clothe  themselves  with  the  character  in  respect  of 
which  the  benefits  were  intended  for  them  (z).     "  Nothing  is  so 

(t)  Austen  v.  Halsey,  13  Ves.  125.  See  also  Knight  v.  Cameron, 
14  Ves.  389;  Collett  v.  Collett,  12  Jur.  N.  S.  180,  by  Lord  Romilly,  M.  E. 

(w)  Ghauncey  v.    Graydon,   2   Atk.   616. 

{x)  If  a  legacy  should  be  given  payable  upon  marriage  with  consent 
of  trustees  under  twenty-one;  and  the  legatee  marry  without  consent 
under  twenty-one,  and  then  marry  a  second  time,"^  having  attaiaed' 
majority;  it  may  be  questioned,  whether  on  such  second  marriage, 
the  legatee  would  become  entitled  to  the  legacy:  Gilford  v.  Beaumont, 
4  Euss.  Ohanc.  Oas.  325.     But  see  Beaumont  v.  Squire,  17  Q.  B.  905. 

(y)  Glarke  v.  Parker,  19  Ves.  18,  19;  Goldsmid  v.  Goldsmid,  19 
Ves.  368. 

(2)  Abbot  V.  Massie,  3  Ves.  148;  Freeman  v.  Fairlie,  3  Meriv.  31. 
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clear,"  said  Lord  Alvanley,  in  Harrison  v.  Rowley  (a),  "as 
that  if  a  legacy  is  given  to  a  man,  as  executor,  whether 
expressed  to  be  for  care  and  pains  or  not,  he  must,  in  order  to 
entitle  himself  to  the  legacy,  clothe  himself  with  the  character 
of  executor  "  (6). 

It  has,  however,  been  held  on  two  occasions  (c),  by  Shadwell,  but  rale  does 
V.-C,  that  this  rule  does  not  extend  to  the  case  of  a  residue:   a^residue- 
and  his  Honour  said  there  was  no  case  which  decided  that  an 
executor  should  be  deprived  of  his  right  to  a  residue,  or  a  share 
of  a  residue,  given  to  him,  because  he  did  not  prove  the  Will. 

In  order  to  make  a  proper  application  of  this  rule,  two  in- 
quiries are  necessary:  Firet,  When  shall  a  legacy  be  regarded 
as  given  to  a  man  in  the  character  of  executor :  Secondly,  What 
shall  be  a  suflicient  assumption  of  the  character  of  executor  to 
entitle  the  legatee,  when  aleigacy  is  so  given. 

First,  when  a  legacy  shall  be  regarded  as  given  to  a  legatee  where  a 
in  the  character  of  executor:  The  presumption  is  that  a  legacy  be^re^arded 

to  a  person  appointed  executor  is  given  to  him  in  that  character,  ^^  given  to 
1   •     •  ,  •  ,  ....  1.    1      1  ^'1  executor 

and  it  IS  on  him  to  show  s.omething  in  the  nature  01  the  legacy,  in  that 
or  other  circumstances  arising  on  the  Will,  to  repel  that  pre-  character: 
sumption  (d).  Thus,  in  Reed  v.  Deva-ynes  (e),  the  testator  gave 
legacies  to  certain  persons  by  the  description  of  "  my  very  g'ood 
friends,"  and  in  the  further  part  of  the  Will  desired  them  to 
act  as  executors:  One  of  those  pei'sons,  who  liad  not  proved  the 
Will,  or  acted  as  executor,  claimed  his  legacy:  But  Lord 
Alvanlej-  said,  that  an  executor  so  appointed  could  not  claim 
his  legac}  without  acting,  or  at  least  proving  the  Will.  So  in 
StacJcpoolc  V.  Howell  {f),  the  testator  devised  his  real  and 
personal  estates  to  the  plaintiff,  and  the  defendants  Howell  and 
Mabcrly,  upon  various  trusts,  and  appointed  ihem  executors: 

(a)  4  Ves.  216.  , 

(6)  It  will  make  no  difference  that  the  executor  is  aged  and  in- 
capable by  bodily  and  menial  infirmities  of  proving  the  Will:  Ilanhurrj 
V.  Spooner,  5  Beav.  G30;  Re  Hawlcins'  Trust,  33  Beav.  570.  But 
he  may  prove  it  at  any  time,  even  after  the  hoai-ing:  Reed  v.  Devaynea], 
2   C-o.x,    285;    po^t,  p.    1030,   note    (0- 

(c)  Oriffiths  v.  Pruen,  11  Sim.  202;  Christian  v.  Devereiix,  12  Sim. 
264.  Soo  also  Compton  v.  Bloxhnm,  2  Coll.  201;  Re  Maxwell,  [1906] 
1  Ir.  R.  386. 

(d)  Stackpoole  v.  Hmvell,  13  Ves.  417;  Re  Appleton,  29  0.  D.  893. 
Parol  evidence  is  admissible  to  rebut  this,  as  well  as  every  other,  pre- 
sumption: Re  Appleton,  ibid.,  per  Cotton,  L.  J.,  895;  Fry,  L.  J., 
duhitante.  The  former  learned  judge,  as  will  be  seen,  doubles  the 
qualification  contained  in  the  words  of  the  text  "  arising  on  the  Will." 

((')  3  Bro.    C.   0.  95.     Soe  pod,  p.    1030,  note  (r). 
(/)   13  Vos.  417. 
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but  presump- 
tion capable 
of  being 
rebutted  • 


lie  afterwards  made  two  codicils  by  which  he  gave  to  thoae 
three  persons  legacies,  not  exprostsly  as  trustecis  or  exocubors, 
but  by  their  names  and  descriptions:  and  the  legacies  by  the 
lirst  codicil  were  classed  together,  and  of  equal  amounts,  as 
were  those  in  the  second:  The  plaintiff  renounced  probate,  and 
he  nevertheless  claimed  the  legacies:  But  Sir  Wm.  Grant  held, 
that  he  was  not  entitled.  Again,  in  Piggoit  v.  Gre&n  {gj,  a 
testatrix  gave  legacies  of  100?.  each  to  A.,  B.,  and  C,  and  in  a 
subsequent  part  of  her  Will  she  appointed  them  her  executors: 
111  the  preceding  clauses,  she  made  devises  and  bequests  "  to  her 
executor';  thereinafter  named,"  and  "to  her  exccutons  and 
trustees:  "  A.  neither  proved  nor  acted:  and  Sir  L.  ShadwcU, 
V.-C,  held,  that  he  was  not  entitled  to  the  legacy  {h). 

But  this  presumption  will  be  rebutted,  if  it  should  appear, 
either  from  the  language  of  the  bequest,  or  from  the  fair  con- 
struction of  the  whole  Will  I'J),  that  the  bequest  to  a  person, 
who  is  named  executor,  is  given  to  him  independently  of  that 
character;  and  then  the  legatee  will  be  entitled  to  receive  the 
legacy,  whether  he  accepts  tlie  office  or  not(/<:).  Thus,  in 
Humbersto77  v.  Rwmberston{l),  the  testator,  as  an  encourage- 
ment to  his  executors  (who  were  four)  to  accept  the  trust  and 
executorship,  gave  to  each  of  them  1002.  and  12Z.  for  mourning,' 
and  to  each  a  ring,  and  10?.  a-year  for  their  trouble:  And" 
Lord  Chancellor  Cowper  held  that,  notwithstanding  the  con- 
dition of  the  acceptance  might  seem  to  ran  to  all  the  legacies, 
yet  the  executors,  though  they  did  not  act,  should  have  their 
rings  and  mourning,  these  being  intended  for  them  immediately, 
and  not  to  wait  their  time  oC  acceptance;  but  that  the}-  should 

{g)  6  Sim.  72. 

{h)  Barber  v.  Barber,  3  Mylne  &  Cr.  688.  See  also  Re  Bussell, 
56  S.  J.  651,  where  the  appointment  of  executor,  though  not  the  legacy, 
was  revoked  by  codicil;  of.  Be  Freeman,  [1916]  1  Oh.  681. 

{i)  BuL  &ee  aw^g,  p.  1027,  note  {d),  as  to  the  suggested  admissibiiity 
of  parol  evidence. 

{k)  The  fact  of  a  legacy  being  payable  to  a  legatee  (who  is  named 
as  one  of  the  executors)  after  the  death  of  a  tenant  for  life  rebuts  the 
presumption  that  the  legacy  was  given  to  him  in  his  character  of 
executor:  Be  Beeves  Trusts,  4  C.  D.  841.  The  mere  fact,  however, 
that  the  gift  of  the  legacy  precedes  the  appointment  of  the  legatee 
as  executor  or  that  the  legacies  to  several  persons  appointed  executors 
differ  either  in  their  amount  or  subject  matter  is  not  enough  by  itself 
to  rebut  the  presumption:  Be  Appleton,  29  C.  D.  893.  In  this  last 
decision  the  Court  of  Appeal  questioned  the  case  of  Jewis  v.  Laicrence. 
L.  R.  8  Eq.  345,  in  which  it  was  hold  that  the  inequality  in  the  subject 
matter  of  the  bequests  made  to  two  legatees,  each  of  whom  was  named 
executor,  was  sufficient  to  rebut  the  above  pi-esumption. 

(0   1  P.  Wms.   333. 
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not  have  their  lOOL  and  the  annuity  of  10/.  each.  So  in  Dix  v. 
Heed  (m),  the  testator  made  the  following  bequest:- — "  I  give  to 
William  Reed  and  John  Baugley  oOZ.  each,  whom  I  nominate 
and  appoint  executore  in  trust  to  this  my  Will:  the  said 
bequests  to  be  upon  condition  of  their  taking  upon  them  the 
trusts  hereinafter  mentioned:  "  In  a  subsequent  part  of  the 
Will,  the  testator  added,  "  I  give  mitomy  cousin,  Thomas  King, 
the  6um  of  50?.,  whom  I  appoint  as  joint  executor  in  trust 
in  this  my  Will:  "  Heed  and  Baugley  proved  the  Will;  but 
King  declined  proving  it,  and  did  not  interfere  in  the  trusts: 
It  was  insisted  that  he  was  not  entitled  to  the  legacy  of  50/.: 
The  Master  reported  the  legacy  to  be  due,  but  an  exoeptioai 
wiis  taken  to  the  report:  And  Sir  John  Leach,  V.-C,  over- 
ruled the  exception,  observing,  that  he  considered  the  gift 
rather  intended  in  respect  of  the  legatee's  relationship  than 
of  his  office.  So  in  Bubb  v.  Y elver to?i(n),  where  a  testator 
appointed  his  "friend  "  P.  his  executor,  and  gave  him  a  legacy- 
"  as  a  remembrance,"  and  P.  did  not  act  as  executor,  it  was  held 
by  Lord  Romilly,  M.  R.,  that  he  was  entitled  to  the  legacy 
without  proving  the  Will. 

So  ill  Burgess  v.  Burgess  (o),  a  legacy  given  to  the  testator's 
trustees  and  executors,  as  a  miark  of  his  respect  for  them,  wai; 
held  by  Knight  Bruce,  V.-C,  not  to  be  revoked  by  a  codicil 
appointing  other  trustees  and  executors  in  their  room,  and 
giving  a  legacy  of  equal  amount  to  the  newly-appointed  trusteo;- 
and  executors,  in  similar  language  (p). 

Again,  in  Cockerell  v.  Barber  (q),  a  testator,  after  giving  a 
h?gacy  to  his  friend  and  partner,  Mr.  Palmer,  appointed  him 
one  of  his  executors,  and  made  other  devises  and  bequests  in 
his  i'avour,  so  that  Mr.  Palmer  was  entitled  under  the  Will 
to  much  greater  benefits  than  any  of  the  other  executors: 
By  a  codicil,  in  which  Mr.  Palmer  was  described  as  one  of 
the  executors,  a  further  legacy  was  bequeathed  to  him:  And 
Lord  Eidon,  C,  held  that  these  legacies  were  not  given  to 
him    ir.    his   character   of  executor:    But   his    Lordship    took 

{m)  1  Sim.  &  Stu.   21J7. 

(n)  L.  R.   13  Bq.    i:n. 

(o)  1  Coll.  367. 

(p)  SiH^  also  Compton  v.  Bloxham,  2  C!oll.  201,  202,  whoro  the  same 
judgo  said  that  the  Oourt.s  had  struggled  against  thr  offoit  of  a  general 
rule,  the  propriotv  of  which  had  bt>on  doubted.  !Soe  also  Re  Dcnhy, 
3  De  G.  F.  &  J.  350. 

{q)  2  Rus8.  Ohanc.   (Jas.   585. 
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occasion  to  lament   the   infringement  of   the  old  simple  rule, 

that  it'  a  man  was  named  executor,  and  had  a  legacy  given  to 

him,  he  should  not  have  the  legacy,  if  he  did   not  take  the 

office  (r).     So  in  Wildei^  v.  Davies{s),  where  a  testator  by  a 

codicil  gave  to  M.  2001.,  and  named  him  joint  executor  -vvitli 

the   executors   in    the   Will;    and    in   case    the   testator's   son 

should  die  lunatic,  then  he  gave  200/.  to  the  said  M.;   it  wa® 

held,  by  Stuart,  V.-C,  that  the  latter  gift  was  not  annexed  to 

the  office. 

what  is  a  Secondly,    What    will    be    a   sufficient   assumption    of    the 

assumption  of  ^'haracter  of  executor,  to  entitle  the  legatee,  when  a  legacy  is 

the  office  to       niven  to  him  in  that  character?     If  the  legatee  prove  the  Will 

satisfy  the  .  .  .  i        •         i  -n    i  m    ■      j. 

oondition.  With  an  intention  to  act  under  it,  that  will  be  a  sumcient  per- 
formanco  of  the  condition:  or  if  he  unequivocally  manifest  an 
intention  to  act  in  the  executorship,  as  by  giving  directions 
about  the  funeral  of  the  testator,  and  be  prevented  by  death 
from  further  entering  upon  his  office,  that  will  also  be  a  perform- 
ance of  the  condition  (i).  Thus  in  Harrison  v.  Rowley  (u), 
the  testatrix  bequeathed  to  her  executors  100/.  each  for  their 
care  and  loss  of  time:  One  of  the  executors  sun'ived  the  testa- 
trix so  short  a  time,  that  he  was  prevented  from  joining  with 
his  co-executors  in  proving  her  Will,  but  he  concurred  with 
them  in  g-iving  directions  respecting  her  funeral,  and  in  jD^'ing 

(r)  Lord  Alvanley,  in  Meed  v.  Devaynes,  2  CJox,  285,  said  that  he 
thought  a  child,  who  had  a  portion  leit  him  by  a  Will,  in  which  hje 
was  appointed  executor,  could  not  take  the  portion  iinless  he  acted  as 
executor:  But  this  may  be  considered  inconsistent  with  the  more 
recent  authorities:  And  the  same  remark,  perhaps,  applies  to  the 
principal  decision  of  the  same  learned  judge  in  Reed  v.  Devaynes 
(stated  ante,  p.  1027),  inasmuch  as  it  appears  from  the  report  in 
Oox,  that  the  legacy  was  given  to  the  executors,  "  as  a  mark  of  my 
gratitude  for  the  friendship  they  have  shown  me:  "  which  words,  it 
would  seem,  would  rebut  the  presumption  that  the  bequest  was  given 
to  them  in  their  character  of  executors. 

(s)  1  Sm.  &  G.  475;  22  L.  J.  Oh.  497.  See  Re  Ajypleton,  29  0.  D. 
S93,  in  which  this  case  is  explained. 

{t)  If  an  executor  proves,  and  hond  fide  acts  as  such,  any  time 
before  the  real  business  of  administering  the  estate  is  concluded,  he  is 
ontitled  to  his  legacy:  Angennann  v.  Ford,  29  Beav.  349;  ante,  p.  1027, 
note  (&).  So  where  an  executor,  to  whom  a  legacy  was  left  for  his 
trouble,  being  in  Australia  at  the  death  of  the  testator,  sent  home  a 
power  of  attorney,  under  which  another  person  administered  the  estate, 
;md  under  which  the  rents  of  the  real  estate  were  received,  and  the 
<!xecutor  died,  without  proving  the  Will,  it  was  held  by  Malius,  V.-O., 
that  the  executor  had  sufficiently  shown  an  intention  to  act  under  the 
trusts  of  the  Will,  to  entitle  his  representative  to  the  legacy:  Leivis  v. 
Matheivs,  L.  R.   8  Eq.  277. 

(tt)  4  Ves.   212. 
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certain  sums  for  burial  fees,  making  the  coffin,  and  opening  the 
vault,  in  consequence  of  those  directions:  And  Lord  Alvanlej 
decided  that  his  executors  were  entitled  to  the  legacy.  In  this 
case  his  Lordship  declined  to  determine  whether,  if  the  executor 
had  died  without  knowing  that  he  was  appointed  executor,  or 
manifesting  any  intention  to  take  upon  him  the  trust  (as  if  he 
had  died  at  a  distance,  before  the  information  reached  him), 
he  would  have  been  entitled  (v). 

In  HoHings\w'orth  v.  Grasett{w),  a  testator  bequeathed  his 
residuary  estate  to  A.,  the  executor  and  trustee  of  his  Will; 
with  a  gift  over  in  case  of  the  death  of  A.,  so  that  he  might  not 
be  enabled  to  perform  the  dirties  thereby  required  of  him:  A. 
proved  the  Will,  but  died  before  he  had  fully  performed  the 
trusts  of  it:  And  it  was  held  by  Sir  L.  Shad  well,  V.-C,  that 
A.,  b}^  merely  proving  the  Will,  entitled  himself  to  the  residue 
absolutely. 

But  the  conduct  of  an  executor,  after  proving  the  Will  may 
be  such  as  to  demonstrate,  that  instead  of  a  bond  fide  intention 
to  execute  the  trusts,  he  procured  probate  as  a  means  of  enabling 
him  to  violate,  in  the  grossest  manner,  the  confidence  reposed  in 
him  by  the  testator:  In  such  a  case,  the  mere  act  of  proving  the 
Will  cannot  entitle  him  to  the  legacy  meant  for  him.  Thus  in 
Harford  v.  Broivinng  (x),  Mr.  Morris  (one  of  four  executors) 
had  a  legacy  of  1,500Z.  and  an  annuity  of  1001.  given  to  him 
by  the  testator,  upon  proving  the  Will,  and  taking  upon  himself 
the  execution  of  it:  Morris  concurred  in  the  probate,  and  shortly 
afterwards  eloped  with,  and  married  abroad,  the  infant  daughter 
of  the  testator,  who  was  beneficially  interested  under  the  Will: 
With  the  exception  of  probate,  Morris  never  acted  as  executor, 
and  in  consequence  of  his  misconduct,  he  was  restrained  b)'  the 
Court  of  Chancery  from  interfering  in  the  trust  of  the  Will: 
And  Lord  Thurlow  determined,  that  Morris's  concun-ence  in  the 
probate,  under  these  circum'stiinces,  did  not  enlitlo  him  either  to 
the  legac}^  or  the  annuity. 

In  Baker  v.  Martin  (?/),  a  testator  directed  that  lOOZ.  should  where  an 
bo  annually  paid  to  one  of  his  executore,  for  his   trouble  in  annuity  >nvcn 

.  .  .  .  to  an  cxccn- 

supei-intending  his  concerns,  until  a  final  settlement  of  his  affairs  tor,  "  for  his 

trouble,"  shall 

(v)  4  Ves.   215.      In   Brydges  v.    Wotton,   1   Ves.    &  Beam.    134,  a   *^®*^' 
trustxK)  dying  ninet<x)n  months  aftor  the  testatrix,  without  having  acted, 
was  held  entitled   to   the  legacy   given  as  a  token  of  regard,   and  a. 
rocompcnso   for    his    trouble  ;     no    refusal    or    neglect    to    act,    where 
necessary,  appearing:    Browne  v.    Browne,  [1912]   1   Jr.   K.    272. 

(w)  15  Sim.  52.  («)  1  Oox,  302.  (y)  8  Sim.   25. 
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should  take-  place:  The  cxooutor  proved  and  actod:  Some  time 
after  the  testator's  death,  a  suit  was  instituted  for  the  adminis- 
tration of  his  estate,  but  no  receiver  was  appointed,  and  some 
of  the  assets  were  still  outstjinding^:  Sir  L.  Shadwell,  V.-C, 
held  that  the  annuity  did  not  (,'etusc  on  account  of  the  institution 
of  the  suit. 

A  request  by  a  testator  that  a  handsome  g'ratuity  should  be 
given  to  each  of  his  executors,  is  void  for  uncertainty  (2).  But 
a  gift  of  reasonable  remuneration  to  an  executor  for  his  trouble 
is  effectual,  and  the  Court  will  act  on  the  measure  of  the  bequest 
supplied  by  the  testator,  and  ascertain  how  much  oug'ht  to  be 
expended  («). 

In  conclusion,  it  may  be  mentioned,  that  where  personal  pro- 
pert}'  is  bequeathed  to  executors  as  trustees,  the  probate  of  the 
Will  is  an  acceptance  of  the  trusts  (h).  But  probate  or  letters 
of  administration  granted  to  the  personal  representative  of  a 
sole  or  last  surviving  trustee  will  not  constitute  him  trustee  of 
the  settlement  or  Will  creating  the  trust  unless  he  elects  to  act 
as  trustee  (c),  but  having  elected  to  act,  he  becomes  trustee  for 
all  purposes  {d) .  He  cannot,  however,  insist  upon  acting  if 
new  trustees  are  appointed  (e),  and,  on  the  other  hand,  he  can 
refuse  to  act  (/) . 

In  the  case  of  Messenger  v.  Andrews  (g),  a  testator  gave  a 
specific  bequest  to  A . ,  and  directed  that,  in  consideration  of  the 
bequest,  A.  should  pay  his  debts;  and  made  A.  his  residuary 
legatee  and  executor:  And  Lord  Lyndhurst,  C,  held,  that  the 
payment  of  the  debts  was  a  condition  annexed  to  the  specific 
bequest,  and  that  if  A.  accepted  the  bequest,  he  was  bound  to 
pay  the  debts,  though  they  should  far  exceed  the  amount  of  the 
property  bequeathed  to  him. 

In  Henvell  v.  Whitaker  (h),  the  testator  directed  his  just 
debts  and  funeral  expenses  to  be  fully  paid  and  satisfied  by  his 


(z)  Jubher  v.  Jubber,  9  Sim.  503. 

(a)  Jackson  v.   Hamilton,   3  J.   &  I^at.    702;    Buckley  v.   Buckley, 
19  L.  E.  Ir.  544;  Theobald  on  Wills,  7th  edit.  757. 
(6)  Muchlow  V.  Fuller,  Jacob,  198. 

(c)  Re  Benett,  [1906]   1  Oh.   216. 

(d)  Be  Waidanls,  [190SJ  1  Oh.  123;  Be  Howarth,  [1909]  W.  N.  30. 

(e)  Be  Boutledge,  [1909]  1  Oh.  280;  and  see  Oonv.  Act.  1911,  s.  8, 
■ntc.  p.    200. 

(/)  Be  Benett,  ubi  supra, 
(g)  4  Russ.  Ohanc.   Oas.   478. 

(h)  3  Euss.  Ohanc.  Oas.  343.     See  also  Dover  v.   Gregory,  10  Sim. 
393,  399. 


Ch.  II.  §  VI.]  Conditional  Legacies.  1083 

executor  thereinafter  named:  And  Sir  John  Leach,  M.  R.,  held, 
that  this  was  a  condition  imposed  upon  the  executor,  to  satisfy 
the  testator's  debts  and  funeral  expenses  as  far  as  all  the 
property,  which  he  derived  under  the  testamentary  disposition, 
would  extend,  whether  real  or  personal. 

In  conjunction  with  the  subjei'tof  conditional  leg'acies,  if  may  Legacies 
be  proper  to  mention,  that  where  there  is  a  bequest  of  money  to,  •^^''^cted  to  be 

;       ^  ...  enjoyed  m  a 

or  in  trust  for,  leg^atees  absolutely,  but  with  a  direction  for  the  particular 
enjoyment  or  applieiation  of  the  money  in  a  particular  mode,  for  !^"piied  in  a 
their  benefit,  as  where  it  is  given  to  purchase  an  annuity  for  the  particular 
legatee  (i),  or  to  place  him  out  apprentice  (;'),  or  to  enable  him 
to  take  iioly  orders  (k),  or  "  towards  purchasing  a  country  resi- 
dence "  (?),  the  legatees  will  be  entitled  to  rooeivo  the  capital 
money  immediately,  reg-ardless  of  the'jiarticular  modes  diroclcd 
for  the  enjoyment  or  application  (wj). 

Cai-'Cs  also  occur  where  the  testator  gives  a  present  interest  in  rale  as  to 
money  to  a  legatee,  though  the  application  of  it  is  to  be  regu-  ^itharevoca- 
lated  by  the  discretion  of  some  one  elsc^  (/?-) .     As  to  such  eases,  *io"  ."^  quali- 

1  !•!  1  1  ••  1  !••  P  fication  of 

the  rule  is,  that  where  a  legacy  is  given,  but  the  application  oi  them  for  pur- 
it  is  prescribed  by  the  testator  himself,  or  left  by  him  to  the  P°y®^  which 
discretion  of  some  other  person  if  that  discretion  is  not  exer- 
cised, or  an  accident  happens  which  prevents  the  employment 
of  it  in  the  Way  which  is  contemplated,  the  gift  prevails:  The 
mode  of  application  may  fail,  but  that  will  not  interfere  with 
the  substance  of  the  gift  (o) . 

But  here  it  may  be  advisable  to  refer  to  an  important  distinc- 
tion with  respect  to  Wills  in  which  there  is  fii^t  a  gift  absolute 
in  form,  and  then  a  revocation  or  qualification  of  it  for  purposes 
which  fail.  As  to  such  bequests,  the  rule  is,  that  if  the  testator 
lea\es  a  legacy  absolutely  as  regards  his  estate,  but  restricts  the 
mode  of  the  legatee's  enjoyment  of  it  to  secure  certain  objects 

(/)  Ante.  p.  949:  but  tho  legatee  is  not  entitled  1o  n'ceivo  the 
capital  money  whei-o  thei'o  is  a  conditional  limitation  cutting  short  the 
annuity  on  the  happening  of  a  specified  event:  Hatton  v.  May,  3 
0.  D.   148. 

{))  Barlow  v.  Grant,  1  Vern.  255;  Nevill  v.  Nevill,  2  Vorn.  431; 
Barton  v.  Cooke,  5  Ves.  461. 

(A-)  Barton  v.  Cooke,  5  Ves.  463,  bv  Ijord  Alvanley. 

{l)  Knox  V.  Hotham.  15  Sim.  82. 

(m)  See  also  Lewes  v.  Lewes,  16  Sim.  266;  Noel  v.  JonrK,  ibid. 
309;  Be  Sk~inncr'.'^  Trusts,  1  Johns.  ^S:  IF.  102;  Be  Johnston,  [18941 
3  Oh.  204;   Be  Marshall,  [1914]  1  Oh.  192. 

(n)  Ooitffh  V.  Bult,  16  Sim.  45. 

(o)  Qough  V.  Bult,  16  Sim.  54;  by  Lord  Ootieuliam;  Lord  Lonsdale 
V.  Berchtoldt,  3  Kay  &  J.  185;  Pre'sant  v.  Goodwin,  1  Sw.  &  Tr.  544. 


1034  Legacies.  [Pt.  iii.  Bk.  in. 

for  the  benefit  of  the  legatee — upon  failure  of  such  objects,  the 
absolute  gift  prevails  (p'):  But  if  there  is  no  absolute  gift,  as 
between  the  legatee  and  the  estate,  but  particular  modes  of 
enjoj^ment  are  prescribed,  and  those  modes  of  enjoyment  fail, 
the  legacy  forms  part  of  the  testator's  estate,  as  not  having,  in 
such  event,  been  given  away  from  it  {q) . 


SECTION  VII. 

Cumulative  heg^acies. 

Legacies  are  said  to  be  cumulative,  as  contradistinguished 
from  such  as  are  merely  repeated.  Where  the  testator  has  twice 
bequeathed  a  legacy  to  the  same  person,  it  becomes  a  question 
whether  the  legatee  be  entitled  to  both,  or  one  only:  i.e.,  whether 

(p)  Campbell  w.  Brownrigg,  1  Phill.  301;  Hancocks.  Watson,  [1902] 
A.  0.  14,  22,  where  Lord  Davey  says:  "For,  in  my  opinion,  it  is 
settled  law  that  if  you  find  an  absolute  gift  to  a  legatee  in  the  first 
instance,  and  trusts  are  engrafted  or  imposed  on  that  absolute  interest 
which  fail,  either  from  lapse  or  validity  or  any  other  reason,  then  the 
absolute  gift  takes  effect  so  far  as  the  trusts  have  failed  to  the  exclusion 
of  the  residuary  legatee  or  next  of  kin  as  the  case  may  be."  Me 
Currie,  [1910]  1  Ch.  329.  The  principle  applies  to  the  case  where 
the  legacy  is  bequeathed  on  trust  for  the  legatee  and  not  directly  to  the 
legatee  himself:  Be  Harrison,  [1918]  2  Ch.  59. 

(q)  Lassence  v.  Tierney,  1  Mac.  &  G.  551,  561,  662,  by  Lord  Cotten- 
ham,  in  his  judgment,  in  which  the  previous  authorities  are  examined. 
See  also  Oom.'pertz  v.  Gompertz,  2  Phill.  107;  Bell  v.  Jackson,  1  Sim. 
N.  S.  547;  Cooper  v.  Mantell,  22  Beav.  231;  Me  Richards,  50  L.  T. 
22;  Moryoseph  v.  M.,  [1920]  2  Oh.  33.  And  see  in  Be  Wilcock, 
[18981  1  Ch.  95,  where  a  testator  by  his  Will  bequeathed  his 
personal  estate  to  his  two  daught3rs  equally.  By  codicil  he 
directed  that  "  instead  of  such  bequests  in  the  manner  expressed 
in  my  said  Will  to  suoh  daughters  absolutely "  his  executors 
should  stand  possessed  of  his  personal  estate  upon  trust  in  moieties 
for  his  daughters  for  life  and  then  to  their  children.  There  was  no 
gift  over  in  the  event  of  a  daughter  dying  without  issue.  One  daughter 
died  without  issue  having  disposed  of  her  moiety  by  her  Will.  It  was 
held  (following  Doe  v.  Marchant,  6  Man.  &  G.  813)  there  was  no 
intestacy  as  to  the  moiety  given  to  the  deceased  daughter.  See  also 
per  Lord  Cairns  in  Kellet  v.  Kellet,  L.  E.  3  H.  L.  160,  where  his 
lordship  says,  "  The  principle  is  perfectly  clear  that  where  you  have 
a  distinct  disposition  made  by  a  Will,  that  disposition  cannot  be 
revoked  by  a  codicil  except  through  the  medium  and  use  of  words 
equally  clear  and  distinct." 

A  gift  for  maintenance  and  education  has  been  held  to  determine 
with  minority,  as  in  Badham  v.  Mee,  1  Euss.  &  M.  631.  See  also 
Gardner  v.  Barker,  18  Jur.  N.  S.  508.  But  it  seems  from  the  case 
of  Soames  v.  Martin.  10  Sim.  287,  followed  in  Wilkins  v.  Jodrell, 
13  0.  D.  564,  in  preference  to  Gardner  v.  Barker,  that  there  is  no 
general  rule  that  maintenance  in  such  a  gift  will  be  limited  to  minority 
and  not  extended  to  life.  See  also  Knapp  v.  Noyes,  Ambl.  661;  Be 
Booth,  [1894]  2  Ch.  282. 
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the  second  legacy  shall  be  regarded  as  merely  a  repetition  of 
the  prior  bequest;  or  whether  it  sliall  be  construed  as  an  addi- 
tional bounty,  and  cumulative  to  the  former  benefit.  On  this 
point,  the  intention  of  the  testator  is  the  rule  of  eonstiiictian  (r) . 

The  cases  in  which  this  question  arises,  may  be  classed  under 
two  heads:  1st,  Where  there  is  no  evidonce  of  the  testator's 
intention  apparent  on  the  face  of  Will;  2nd,  Where  there  is 
such  internal  evidence. 

1st.  Where  there  is  no  internal  evidence  of  intention,  the  1st.  Where 
following  propositions  of  law  apj^ear  to  be  established: —  interaal^'^ 

I.  If  the  same  specific  thing  is  bequeathed  ti<}ice  to  the  same  evidence  of 
legatee  in  the  same  Will,  or  in  the  Will,  and  again  in  a  codicil, 

in  that  case  he  can  claim  the  benefit  only  of  one  legacy,  because 
it  could  be  given  no  more  than  once  (s] . 

II.  Where  two  legacies  of  quantit}'  of  equal  amount  are  be- 
queathed to  the  same  legatee  in  one  and  the  same  instrument, 
there  also  the  second  bequest  is  oonsid<>red  a  mere  repetition, 
and  he  shall  be  entitled  to  one  legacy  only  (t). 

III.  Where  two  legacies  of  quantity  of  unequal  arriount  are 
given  to  the  same  person  in  the  same  instrument,  the  one  is  not 
merged  in  the  other,  but  the  latter  shall  be  regarded  as  cumula- 
tive, and  the  legatee  is  entitled  to  both  (m). 

IV.  Lastly,  where  two  legacies  are  given  simplicite)'  to  the 
same  legatee  by  diff&)"ent  instruments,  in  that  case,  also,  the  pre- 
sumption is,  that  the  latter  is  cunmlative,  whether  its  amount 
be  equal  (r)  or  unequal  (a;)  to  the  former  {y). 

{r)  Ridges  v.  Morrison,  1  Bro.  0.  C.  389;  Coote  v.  Boyd,  2  Bit). 
0.  C.  527;   Toller,  334;   Lohley  v.  Stocks,  19  Beav.  393. 

(s)  Toller,  335;   Suisse  v.  Lowther,  2  Hare,  424,  432. 

(0  Swinb.  Pt.  7,  s.  21,  pi.  13;  Godolph.  Pt.  3,  c.  26,  s.  46;  Green- 
wood v.  Oreenwood.  1  Bro.  0.  C.  30,  in  notis;  Garth  v.  Meyrich,  1  Bi-o. 
0.  C.  30;  Holford  v.  Wood,  4  Ves.  75;  Manning  v.  Thesiger,  3  M.  & 
K.  29. 

[u)  Swinb.  Pt.  7,  s.  21,  pi.  13;  Curry  v.  Pile,  2  Bro.  C.  C.  225; 
Windham  v.  Windham,  Fiach,  H.  267;  Yockney  v.  Hansard,  3  Hare, 
620,  622. 

{v)  Swinb.  Pt.  7,  e.  21,  pi.  13;  Godolph.  Pt.  3,  c.  26,  s.  46;  Wallop 
V.  Hcivett,  2  Ohanc.  Rop.  70;  Newport  v.  Kyiiaston,  Finch,  1\.  294; 
Baillie  v.  Butterfield,  1  Oox,  392;  James  v.  Semmens,  2  H.  Blai'k.st. 
219;  Benyon  v.  Benyon,  17  \os.  34;  Forbes  v.  Lawrence,  1  Coll.  495; 
Lee  V.  Pain,  4  Hare,  210.  But  not,  apparently,  whore  the  instru- 
ments are  executed  at  the  same  time:  Whyte  v.  Whyte,  L.  E.  17 
Eq.   50. 

(x)  Pitt  V.  Pidgeon,  1  Chanc.  Oas.  301;  Masters  v.  Masters,  1  P. 
Wms.  423;  Hooley  v.  Hatton,  2  Dick.  461;  Hodges  v.  Peacock,  3  Ves. 
735;   Wray  v.  Field,  6  Madd.  300;  Mackenzie  v.  Mackenzie,  2  Ruas. 


(y)  See  noto  (y)  next  page. 
W.E. — VOL.  II.  15 
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2ndly.  Where 
there  is  inter- 
nal evidence 
of  intention. 


It  may  be  observed  here,  that  if  tlie  Court  of  Probat<e  has 
granted  probate,  as  of  a  ^Vill  and  codioil,,  this  is  conclusive  of 
the  fact  of  their  being'  distinct  instruments,  though  written  on 
the  same  paper  (z).  So  if  two  instruments  have  been  admitted 
to  probate  in  the  Court  of  Probate  as  one  testament,  a  Court  of 
Construction  is  bound  to  consider  them  as  such  (a). 

2nd.  Where  there  is  internal  evidence  of  the  intention  of  the 
testator.  In  many  cases,  the  Will  or  codicil  affords  intrinsic 
evidence  that  the  second  gift  was  intended  by  the  testator  as  a 
mere  substitution  for  the  first;  and  consequently  that  one 
legacy  alone  was  intended  (&):  For  example,  where  a  later 
codicil  appears  to  be  a  mere  copy  of  the  former,  with  the 
addition  of  a  single  legacy  (c),  or  when  it  is  manifest  that  the 
latter  instrument  was  made  for  the  purpose  of  explaining  or 
better  ascertaining  the  legacies  bequeathed  by  the  former  {d) . 


Ohanc.  Cas.  272,  273;    Watson  v.  JReed,  5  Sim.   431;   Guy  v.  Sharp, 

1  M.  &  K.  589;  Gordon  v.  Hoffman,  7  Sim.  29.  In  the  last  case, 
the  testator,  by  his  Will,  gave  to  his  son  a  legacy  of  three  thousand 
pounds,  and,  by  a  codicil,  a  legacy  of  4,000L  in  addition  to  the  legacy 
of  two  thousand  pounds  given  by  his  Will:  And  Sir  L.  Shadwell, 
V.-O.,  held,  that  the  son  was  entitled  to  the  legacy  of  3,000L  in 
addition  to  the  legacy  of  4,0001.  See  also  accord.,  Mann  v.  Fuller, 
Kay,  624.  See  further,  Att.-Gen.  v.  George,  8  Sim.  138;  Spire  v. 
Smith,  1  Beav.  419;  Rohley  v.  Rohley,  2  Beav.  95;  Tweed-ale  v. 
Tweedale,  10  Sim.  453;  Hertford  v.  Lowther,  7  Beav.  107;  Lyon  v. 
Colwille,  1  Coll.  449. 

{y)  By  Sir  J.  Leach,  V.-O.,  in  Hurst  v.  Beach,  5  Madd.  358;  Russell 
v.  Dickson,  4  H.  L.  0.  293;  Johnstone  v.  Lord  Harrowhy,  Johns. 
425;  1  De  G.  F.  &  J.  183;  Cresswell  v.  Cressivell,  L.  E.  6  Eq.  69; 
Wilson  v.  CLeary,  L.  R.  7  Ch.  448.  But  the  presumption  may  be 
rebutted  if  the  Court  can  find  in  the  context  of  the  instruments  an 
intention  that  the  latter  gift  shall  be  substitutional:  Russell  v.  Dickson, 

2  Dr.  &  Warr.  133;  4  H.  L.  0.  293. 

(z)  Baillie  v.  Butterfleld,  1  Cox,  392.     See  also  Campbell  v.  Radnor, 

1  Bro.   O.    0.    272,  by  Lord  Loughborough;    Martin   v.   Drinkwater, 

2  Beav.  215;  Russell  v.  Dickson,  2  Dr.  &  Warr.  133.  137;  4  H.  L.  0. 
293. 

(a)  Heming  v.  Clutterbnck,  1  Bligh,  N.  S.  491,  492;  Brine  v. 
Ferrier,  7  Sim.  549.  But  see  also  Walsh  v.  Gladstone,  1  Phil.  Ch.  C. 
294,  ante,  p.  446;  and  of.  Hubbard  v.  Alexander,  3  C.  D.  738;  In 
the  estate  of  Brtjan,  [1907]  P.  125. 

(6)   See  Martin  v.   Drinkwater.  2  Beav.   215;   Yockney  v.   Hansard, 

3  Hare,  620;  Russell  v.  Dickson,  2  Dr.  &  Warr.  133;  4  H.  L.  0.  293. 
Where  a  testator,  having  given  a  general  legacy,  by  a  subsequent 
instrument  makes  it  specific,  the  ademption  of  the  specific  legacy, 
without  more,  will  not  set  up  the  general  legacy:  Hertford  v.  Lowther, 
7  Beav.  107.  A  codicil  confirming  a  Will  may  revive  a  legacy  that 
has  been  adeemed:   Re  Aynsley,  [1915]  1  Ch.  172. 

(c)  Cootev.  Boyd,  2  Bro.  0.  0.  521;  Moggridge  v.  Thackwell,  1  Ves. 
472;   Chichester   v.   Quatrefage^,  [1895]  P.   186,  ante.  p.   122. 

(rf)  See  upon  this  subject,  Mayor  of  London  v.  Russell,  Finch.  Pi. 
290;  Duke  of  St.  Albans  v.  Beauclerk,  2  Atk.  636;  Jackson  v.  Jack- 
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So  if  in  two  instruments  the  legacies  are  not  given  simpliciter, 
but  the  motive  of  the  gift  is  expressed,  and  in  both  the  instru- 
ments the  same  motive  is  expressed,  and  the  same  sum  is  given, 
the  Court  considers  the  two  coincidences  as  raising  a  pre- 
sumption that  the  testator  did  not,  by  the  second  instrument, 
mean  a  second  gift,  but  meant  only  a  repetition  of  the  former 
gift  (e).  But  the  Court  raises  this  presumption  only  where  the 
double  coincidence  occurs  of  the  same  motive  and  the  same  sum 
in  botli  instruments  (/) .  It  Avill  not  raise  it  if  the  same  motive 
be  expressed  in  both  instruments,  and  the  sums  be  different: 
Consequently,  the  legatee  is  in  such  case  entitled  to  both 
sums  (g) . 

On  the  other  hand,  the  ordinary  inference  that  legacies  are 
cumulative,  arising  from  the  fact  of  their  being  of  unequal 
amount,  or  of  their  being  given  by  different  instruments,  may 
be  strengthened  by  internal  evid'enoe:  as,  where  one  is  given 
generally,  and  the  other  for  an  express  purpose:  or  where 
one  reason  is  assigned  for  the  former,  and  another  for  the 
latter  (h) ;  or  where  the  legaciesi  are  not  ejusdem  generis,  as 
where  an  annuity  and  a  sum  of  money  are  given  ({),  or  two 
annuities  of  the  same  amount  by  different  instruments,  the  one 
payable  quarterly,  the  other  half-yearly  (fc);  or  Avhere  one 
legacy  is  vested  and  another  contingent   (/);   or  where  one  is 

son,  2  Ciox,  35;  Allen  v.  Callow,  3  Ves.  289;  Barclay  v.  Wainu-right, 
3  Ves.  462;  Osborne  v.  Duke  of  Leeds,  5  Ves.  369;  Currie  v.  Pye, 
17  Ves.  462;  Att.-Gen.  v.  Harley,  4  Madd.  263;  Gillespie  v.  Alexander, 
2  Sim.  &  Stu.  145;  Hemming  v.  Gurrey,  1  Sim.  &  Stu.  311;  Eraser 
V.  Byng.  1  Ruts.  &  M.  90;  Strong  v.  Ingram,  6  Sim.  197;  Adnam  v. 
Cole,  6  Beav.  353;  Saurey  v.  Rumney,  5  Do  G.  &  Sm.  698;  Tuckey  v. 
Henderson,  33  Beav.  174.  If  a  testator  expressly  declares  one  gift 
to  be  in  addition  to  another,  and  in  another  instance  makes  a  gift 
without  any  such  declaration,  this  is  a  circumstance  to  show  that  the 
latter  was  intended  not  to  bo  additional,  but  in  substitution:  Russell 
V.  Dickson,  2  Dr.  &  Warr.  139,  per  Sugdcn,  0.  of  Ireland.  See  the 
remarks  of  Wigram,  V.-C,  on  this  point,  in  Lee  v.  Pain,  4  Hare, 
219—221,  233. 

(e)  Benyon  v.  Benyon,  17  Ves.  34;  Hurst  v.  Beach,  5  Madd.  358, 
l>y  Sir  John  Leach,  V.-O.  Where  a  testatrix,  by  her  Will,  gave  aji 
annuity  "to  my  servant  E.  H.,"  and,  by  a  codicil,  an  annuity  of  the 
same  amount  "to  my  servant  E.  H.,"  the  bcque^sts  wore  held  to  ho 
cumulative,  the  word  "servant"  not  expres.sing  the  motive,  but  being 
dcvscriptivo  only:   Roch  v.  C alien,  6  Hare,  531. 

(/)  Mackinnon  v.  Peach,  2  Keen,  555. 

Ig)  Hurst  v.  Bexich,  5  Madd.  359;  Lord  v.  Sutcliffe,  2  Sim.  273. 

(h)  Ridges  v.  Morrison,  1   Bro.  0.   C.  388. 

(0  Masters  v.  Masters,  1  P.  Wms.  423,  424.  See  also  Att.-Gen.  v. 
George.  8  Sim.   138. 

(A-)  Currie  v.  Pye,  17  Ves.  462. 

[l)  Hodges  v.  Peacock,  3  Ves.  735. 
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payable  immediately  on  the  testator's  death  and  the  other  at  a 
future  jieriod  (w). 
Parolevidence  Before  leaving  this  subject  it  is  necessary  to  take  some  notice 
intention.  of  the  question  as  to  the  admissibility  of  parol  evidence,  to  show 
that  the  testator  did  or  did  not  intend  a  double  benefit.  In  the 
case  of  Burst  v,  Bmch  (n),  Sir  John  Leach,  V.-C,  had  occasion 
to  consider  the  point:  One  of  the  questions  before  his  Honour 
in  that  case  was,  whether  parol  evidence  was  admissible  to  prove 
that  the  testatrix  meant  a  legiaoy  of  500?.,  given  by  a  codicil,  as 
a  substitution  merely  for  a  legacy  of  3001.  given  by  her  Will: 
Upon  which  his  Honour  gave  the  following  judgment  (o): 
"  Upon  the  question  whether  evidence  is  admissible  to  prove 
that  the  testatrix  did  not  mean  that  the  defendants  should  take 
both  isums,  there  are  no  decisions  in  Courts  of  Equity:  There 
are  obiter  dicta  for  the  admission  of  such  testimony  (p) ;  but 
in  Osborne  v.  Duke  of  Leeds,  the  point  was  fully  argued,  and 
Lord  Alvanley  appears  to  have  inclined  against  receiving  it. 
It  did  not,  however,  become  necessary  there  to  decide  the  ques- 
tion .  It  is  to  be  collected  from  the  Digest,  that  it  was  admitted 
by  the  civil  law.  This  Court  has  no  original  jurisdiction  in 
testamentary  matters;  it  acts  with  respect  to  them  only  upon 
the  ground  of  administering  a  trust;  and  is  bound  to  adopt,  in 
questions  of  legacy,  the  principles  and  rules  of  the  Ecclesiastical 
Court.  I  found  it  necessary,  therefore,  to  direct  inquiry  to  be 
made  in  that  Court  upon  this  point,  and  the  answer  that  I  ha\^ 
received  is  that  no  decision  has  taken  place  there  u^jon  this 
question,  find  that  no  settled  opinion  is  formed  upon  it{q): 

(m)  Wrmj  v.  Field,  2  Euss.  Ohanc.  Gas.  261,  262.  See  also  Wright 
V.  Cadogan,  2  Eden,  239;  Guy  v.  Sharp,  1  M.  &  K.  589;  Suisse  v. 
Lowther.  2  Hare,  424;   Lee  v.  Pain,  4  Hare,  223. 

(»)  5  Madd.   351.  (o)  lUd.   359. 

(p)  See  Coote  v.  Boijd,  2  Bro.  C.  0.  528,  by  Lord  Thurlow;  and 
see  also  Hooley  v.  Hatton,  1  Bro.  0.  0.  390,  note;  James  v.  Semmens, 
2  H.  Black.   210. 

{q)  But  although  no  decisions  may  be  found  as  to  the  admissibility 
of  evidence  with  respect  to  the  construction  of  a  Will  and  codic(il 
giving  legacies  to  the  same  legatee,  yet  there  are  several  authoritieis 
for  the  admissibility,  in  the  Ecclesiastical  Court,  of  parol  evidence, 
with  respect  to  the  jactum  of  the  instrument,  to  investigate  quo  animo 
the  act  was  done  by  the  testator;  as  whether  a  subsequent  codicil  was 
intended  as  a  substitute  for,  and  consequently,  revocatory  of  a  former 
one,  or  not:  see  ante,  p.  122.  Sea  also  the  observations  of  Lord 
Loughborough  in  Campbell  v.  Radnor,  1  Bro.  C.  0.  272;  and  of  Sir* 
H.  Jeniier  Eust,  in  Thome  v.  Rooke,  2  Curt.  825—827;  Hubbard  v. 
Alexander.  3  0.  D.  738,  where  evidence  by  one  of  the  attesting  wit- 
nesses to  one  of  two  duplicate  codicils  was  admitted  to  show  that  they 
were  not  two  distinct  instruments. 
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It  remains,  then,  to  be  considered  upon  the  principles  of  evi- 
dence which  are  received  in  our  own  law.  Our  primary  prin- 
ciple is.  that  evidence  is  not  admissible  to  contradict  a  written 
instrument.  In  some  cases.  Courts  of  Equity  raise  a  presump- 
tion against  the  apparent  intention  of  a  testamentary  instru- 
ment, and  there  they  tvill  receive  evidence  to  repeal  that 
presumption;  for  the  effect  of  such  testimony  is  not  to  show 
that  the  testator  did  not  mean  what  he  has  said,  but,  on  the 
contrary,  to  prove  that  he  did  mean  what  he  has  expressed. 
Thus,  where  the  Court  raises  the  presumption  agiainst  the 
intention  of  a  double  gift,  by  reason  that  the  sums  and  the 
motive  are  the  same  in  both  instruments,  it  will  recci\c  evidence 
that  the  testator  actually  intended  the  double  gift  ho  has 
expressed.  In  like  manner,  evidence  is  received  to  repeal  the 
presumption  raised  ag'ainst  an  executor's  title  to  the  residue, 
from  the  circumstance  of  a  legacy  given  to  him;  and  to  repel 
the  presulmption  that  a  portion  is  satisfied  by  a  legacy.  In  all 
these  cases,  the  evidence  is  received  in  support  of  the  apparent 
effect  of  the  instrument,  and  not  against  it.  Here  the  evidence 
tendered  is  not  in  support  of  the  apparent  effect  of  the  instru- 
ment, but  directly  against  it.  This  codicil  leaves  unrevoked 
the  former  legacy  of  3001.  to  the  defendant,  and  makes  to 
him  a  further  substantive  gift  of  500?.  The  evidence  tendered 
is,  that  the  testatrix  did  not  mean  this  as  a  further  gift  of 
500 i.,  but  meant  to  substitute  the  500/.  in  the  place  of  the 
former  3001.  I  am  of  opinion,  therefore,  that  such  evidence 
cannot  be  received  without  breaking  in  upon  the  primary  rule, 
that  parol  evidence  is  not  admissible  against  the  expressed  effect 
of  a  written  instrument"  (r). 

In  Guy  V.  Sharp  (s),  Lord  Brougham  decided,  that  evidence 
of  a  testator's  declarations  of  his  meaning  and  intention  were 
inadmissible,  ui)on  the  question  whether  a  legacy  was  cumula- 
tive or  substitutional:  His  Lordship,  however,  admitted  deposi- 
tions rehiting  to  the  amount  of  the  testator's  property,  and  the 
ciicumstances  of  his  family,  to  be  read  de  bote  esse.  It  btcamo 
unnecessary  to  decide  the  point  as  to  their  admissibility,  the 
leai-ned  judge  being  of  opinion,  that  even  if  admitted,  the 
evidence  would  not  alter  the  conclusion  to  be  arrived  at  upon 

(r)  See  accord.,  Hall  v.  Hill,  1  Dr.  &  Warr.  94,  116;  Lee  v.  Pain, 
4  Hare,  216.  Seo  poH,  p.  1047.  But  seo  Weall  v.  Bice,  2  Russ.  & 
M.  263;   Booker  v.  Allen,  ibid.  270. 

(s)  1  M.  &  K.  589. 
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a  due  regard  to  the  construction  of  the  instruments  themselves. 
But  his  Lordship  adverted  to  the  manifest  difference  between 
the  declarations,  whether  verbal  or  written,  of  a  testator,  and 
the  proof  pf  facts  and  circumstances,  by  the  knowledge  of  which, 
the  Court,  when  called  upon  to  construe,  may  be  placed  in  the 
same  situation  with  the  party  who  made  the  instrument,  and 
may  thereby  be  the  better  able  to  understand  his  meaning  {t) . 
Substituted  or       Jx  may  be  here  mentioned,  as  a  general  rule,  that  where  one 
subject  to  the  legacy  is  given  as  a  mere  substitution  for  another,  the  sub- 
mcidents  of      gtituted  gift  is  subject  to  the  incidents  of  the  original  one, 
g^t.  although  it  is  not  so  expresseid  in  the  testamentary  instru- 

ment (u) .  The  rule  is  not  confined  to  cases  where  the  only 
change  ^s  one  of  amount  but  may  apply  to  cases  where  the; 
legatee  under  the  substituted  gift  is  a  different  person  from  the 
original  legatee  (v).  So  added  legacies  shall,  generally  speak- 
ing, be  subject  to  the  same  conditions  and  incidents  as  those 
to  which  they  are  added  (x) .  But  this  is  not  a  universal 
rule  (y),  and  it  is  only  where  the  subject  of  the  first  gift  is 
given  absolutely,  or  made  defeasible,  that  the  second  gift  has- 
been  held  to  be  given  on  similar  terms:  For  the  doctrine  has 
never  been  extended  so  far  as  to  alter  an  absolute  second  gift 
into  an  estate  for  life  only,  and  then  to  the  party  who  was 

(t)  See  Martin  v.  Drinhwater,  2  Beav.  115.  See  also  Boys  v. 
Williams,  ante,  p.  924.  Thus  in  Wilson  v.  O'Leary,  L.  E.  7  Oh.  448, 
evidence  that  the  testator  had  in  his  possession  an  earlier  codicil,  at 
the  time  he  made  the  later,  was  admitted  so  far  as  it  went  to  prove 
the  position  of  the  testator,  but  was  rejected  so  far  as  it  suggested  any 
motive  for  his  making  the  second  codicil.  In  this  case  also  a  letter 
written  to  the  testator  by  his  solicitor  advising  him  to  re-copy  his 
first  codicil  was  held  inadmissible.  And  as  to  the  admissihility 
generally  of  extrinsic  evidence,  see  Higgins  v.  Daivson,  [1902]  A.  0.  1,, 
per  Lord  Davey. 

{u)  Leacrofty.  Maymtrd,  1  Ves.  279;  Cooper  v.  Day,  3  Meriv.  154; 
Shaftesbury  v.  Marlborough^  7  Sim.  237;  Day  v.  Croft,  4  Beav.  561; 
Bristow  V.  Bristow,  5  Beav.  289;  Re  Boden,  [1907]  1  Oh.  132,  149. 
See  also  Johnstone  v.  Lord  Harrowby,  1  De  G.  F.  &  J.  183;  Re  Carrie's 
Will,  32  Beav.  426;  Fisher  v.  Bnerley,  30  Beav.  267.  Secus,  where 
the  latter  legacy  is  a  distinct  substantive  bequest:  Chatteris  v.  Young, 
2  Euss.  Ohanc.  Cas.  183;  Alexander  v.  Alexander,  5  Beav.  518;  Haley 
v.  Bannister,  23  Beav.  336. 

(v)  Re  Backhouse,  [1916]  1  Oh.  65,  distinguishing  Re  Joseph,  [1908] 
2  Oh.  507. 

(x)  Cooper  v.  Day,  6  Madd.  31;  Shaftesbury  v.  Marlborough,  7 
Sim.  137. 

(y)  Overend  v.  Gurney,  7  Sim.  128;  Re  Mores  Trust,  10  Hai-e, 
171.  And  it  cannot  be  applied  unless  it  is  consistent  with  the  tei-ms 
of  the  gift  and  the  scope  of  the  rest  of  the  Will:  King  v.  Tootel,. 
25  Beav.  23. 
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named  in  the  first  gift  to  take  after  that  leg-atee's  death.  (2). 
The  rule  has  no  application  where  the  character  of  the  gifts  is 
entirely  different  (a). 

So  a  provision  in  a  Will  that  "  no  legacy  given  by  this  my 
Will  "  shall  lapse  applies  to  a  bequest  contained  in  a  subsequent 
codicil  (&). 


SECTION  VIII. 

Satisfaction  of  Debts  and  Portions  hij  Legacies. 

It  is  a  rule  established  in  the  Courts  of  Equity,  that  where  Of  the  satis- 
a  debtor  bequeaths  to  his  creditor  a  legacy  equal  to,  or  exceeding  ^gbt^by 
the  amount  of,  his  debt,  it  will  be  presumed,  in  the  absence  of  legacies, 
any  intimation   of  a  oontrary  intention,  that  the  legacy  was 
•meant  by  the  testator  as  a  satisfaction  pi  the  debt  (c) . 

The  fact  that  the  legacy  was  given  generally  without  any, 
reference  to  time  of  payment  or  to  interest  will  not  exclude 
the  rule,  nor  will  the  fact  that  the  legatee  was  appointed! 
executor  (d) . 

This  rule,  however,  though  it  has  long  prevailed,  has  met 
with  the  censure  of  several  eminent  judges;  and  the  CouHa 
have  inclined  to  lay  hold  of  any  (minute  circumstances  where- 
upon to  ground  an  exception  to  it(e). 

(2)  Mann  v.  Fuller,  Kay,  624,  where  the  second  gift  was  hold 
absolute,  notwitlistaiidiiig  it  was  followod  by  the  words  "  in  addition 
to  one  thousand  before  mentioned,"  the  first  gift  having  been  to  the 
legatee  for  life  with  remainder  to  his  children. 

(a)  Re  Howe,  [1910]  W.  N.   190. 

(6)  Re  Smith,  [1916J  2  Oh.  368. 

(c)  Brownv.  Dawson,  Prec.  Ohanc.  240;  Talbot  v.  Shrewsbury,  ibid. 
394;  Fowler  v.  Fowler,  3  P.  Wms.  353;  Richardson  v.  Greese.  3  Atk. 
65;  Oaynon  v.  Wood,  1  Dick.  331;  Hammond  y.  Smith,  33  Beav.  452; 
Atkinson  v.  Littlewood,  L.  R.  18  Eq.  595;  Re  Fletcher,  38  0.  D.  373; 
Re  Rattenherry ,  [1906]  1  Oh.  667,  670.  So  a  legacy  may  operate  a* 
a  satisfaction  of  a  covenant:  Walhen  v.  'Smith.  4  Madd.  325;  Re 
Hall,  Hope  v.  //.,  [1918]  1  Oh.  562.  But  see  Cole  v.  Willard,  25 
Beav.  568;  Charlton  v.  West,  30  Beav.  124.  But  whore  the  legacy  is 
of  less  amount  than  the  debt,  it  shall  not  bo  doomed  a  part  payment' 
or   satisfaction:    Cranm&r's   Case,   2   Salk.    508;    Graham    v.    GraJiani., 

1  Ves.  Sen.  263;   Thynne  v.  Glengall,  2  H.  L.  0.  153,  154. 

(d)  Re  Rattenherry,  [1906]   1  Oh.  667. 

(e)  See  the  remarks  of  Sir  T.  Olarko,  M.  11.,  in  Mathews  v.  Mathews, 

2  Ves.  Sen.  636,  and  of  Lord  Alvaiiley  in  Hiiiclicliffe  v.  Hinchcliffa, 

3  Ves.  529,  and  of  Lord  Oottenham  in  Thynne  v.  Glengall,  2  H.  L.  O. 
153;  Re  Horlock,  [1895]  1  Oh.  516,  518.  See  also  Hales  v.  Darell,- 
3  Beav.  324,  332;  Smith  v.  Lyne,  2  Y.  &  Ooll.  Ch.  0.  345;  Hassellv. 
Dawkins,  4  Drew.  468. 
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Presumption 
of  satisfaction 
rebuttable. 


Where  legacy 
contingent  or 
uncertain : 


where  legacy 
not  payable 
immediately 
on  death  of 
testator : 


Thus  the  presumption  of  satisfaction  shall  not  be  made, 
where  the  debt  was  not  contracted  till  after  the  making  of  the 
Will:  for  the  testator  could  not  have  intended  by  the  legacy 
to  have  satisfied  a  debt  which  did  not  then  exist  (/j :  Nor 
where  the  debt  is  due  upoai  a  current  account;  for  the  state  of 
the  account,  and  on  whose  side  the  balance  lay,  might  be  un- 
known to  the  testator  (^) :  Nor  where  the  debt  was  upon  a  bill 
of  exchange,  or  other  negotiable  security;  for  the  debt  might 
have  been  transferred  to  a  stranger  by  the  legatee  passing  away 
the  instrument  iji). 

Again,  where  a  legacy  is  at  all  contingent  or  uncertain,  it 
shall  not  be  deemed  a  satisfaction  of  a  debt  (^) .  As  where  the 
legacy  is  given  upon  the  contingency  of  the  legatee  surviving 
a  particular  person  or  period  {j) ;  or  where  the  legacy  is  of  the 
whole  or  part  of  a  residue;  for  it  may  possibly  turn  out,  after 
all  the  claims  on  the  testator's  estate  are  satisfied,  that  such 
legacy  is  not  of  equal  amount  with  the  debt  (A:) .  So  a  provision 
by  Will  that  the  legatee  shall  have  the  interest  of  a  particular 
fund,  or  other  proceeds,  /or  Zi/e,  shall  not  be  deemed  a  satis- 
faction of  a  sum  of  money  which  the  legatee  is  entitled  to  claim 
absolutely  from  the  testator  (Z). 

Another  exception  to  the  rule  exists  in  cases  where  the  legacy 
is  not  payable  immediately  after  the  death  of  the  testator:  for 
the  debt  is  due  at  the  death  of  the  testator,  and  therefore  the 
legacy  must  be  so  too  (m).  Thus,  in  Mathews  v.  Mathetvs  (n), 
Sir  Thomas  Clarke,  M.  R.,  said,  that  he  remembered  a  case 
before  the  Lord  Chancellor  (Lord  Hardwicke)  where  an  old 
lady,  indebted  to  a  servant  for  wages,  by  Will  gave  ten  times 
as  much  as  she  owed,  or  was  likely  to  owe:  yet  because  the 
legacy  was  made  payable  in  a  month  after  her  own  death,  the 

(/)  Cranmers  Case,  2  Salk.  508;  Je:ffs  v.  Wood,  2  P.  Wms.  132; 
Thomas  v.  Bennet,  2  P.  Wms.  343. 

(g)  Rawlins  v.  Powel.   1  P.  Wms.   299. 

(Ji)  Carr  v.  Eastabrooke,  3  Ves.  561. 

(z)  Nicholls  V.  Judson,  2  Atk.  300. 

(/)  Compton  V.  Sale.  2  P.  Wms.  553. 

{k)  Devese  v.  Pontet,  1  Oox,  188;  Thynne  v.  Glengall,  2  H.  L.  C. 
154. 

(Z)  Alleyn  v.  Alleyn.  2  Ves.  Sen.  37;  Farsight  v.  Grant,  1  Ves. 
298;  and  see  Re  Hall,  [1918]  1  Oh.  562. 

(m)  By  Lord  Hardwicke,  in  Clark  v.  Seimll,  3  Atk.  96.  See  also 
Atkinson  v.  Wehh,  Prec.  Chanc.  236;  Nicholls  v.  Judson,  2  Atk.  300; 
Mathews  v.  Mathews,  2  Ves.  Sen.  635;  Haijnes  v.  Mico,  1  Pro.  0.  C. 
129;  Jeacock  v.  Falkener,  1  Bro.  0.  C.  295;  Adams  v.  Lavender, 
1  M'Clel.  &  Y.  41. 

{n)  2  Ves.   Sen.   636. 
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Court  laid  hold  of  that  circumstance  to  take  it  out  of  the  general 
rule  (o) . 

A  further  exception  may  be  found  in  cases  where  the  legacy  where  legacy 
*and  debt  are  of  a  different  nature  (p);  as  where  the  testator  is  of'diff^erent^ 
indebted  bj^  bond,  and  bequeaths  an  interest  in  land  to  his  nature, 
creditor  (g).  So  in  Bartlett  v.  Gillard  (r),  a  leasehold  estate  of 
the  testator's  was  subject  to  an  annuity  of  \2l.  to  Mrs.  Bartlett 
for  her  sole  use,  to  be  paid  to  her  half-yearly,  on  the  27th  of 
January  and  the  27th  of  July:  He  devised  all  his  lands,  in 
which  the  leasehold  was  included,  to  Richard  Gillard,  paying  to 
Mrs.  Bartlett  \2l.  per  annum,  by  half-yearly  payments,  to  be 
made  on  the  27th  of  January  and  the  27th  of  July:  The  Lord 
Chancellor  held,  that  although  the  amounts  of  the  two  annuities 
and  the  days  of  payment  were  precisely  the  same,  yet  as  the 
second  was  charged  upon  the  freehold  as  well  as  the  leasehold- 
property,  and  was  payable  to  Mrs.  Bartlett  generally  and  not 
to  her  separate  use,  this  was  sufficient  to  repel  the  presumption 
that  the  second  annuity  was  intended  aa  a  satisfaction  of  the 
first,  and  that  consequently  both  were  payable.  In  Fourdrin 
V.  Goivdey  (s),  a  testator,  under  his  wife's  appointment,  was 
entitled  to  her  residuary  estate,  charged  with  her  pecuniary 
legacies,  including  one  of  lOOZ.  to  Anna  Jewitt,  and  another  of 
lOOL  to  Mary  Ann  Myers,  who  was  a  married  woman,  to  her 
separate  use,  independent  of  her  husband;  and  it  was  left  to 
his  discretion  either  to  pay  the  charges  in  his  lifetime,  or  to 
direct  them  to  be  paid  by  his  executors:  He  did  not  pay  them 
in  his  lifetime;  but,  amongst  other  legacies,  which  by  his  Will 
he  directed  his  executors  to  pay,  was  a  sum  of  5001.  to  Anna 

(o)  In  Richardson  v.  Qreese,  3  Atk.  69,  Lord  Hardwickc  said, 
that  legacies  to  servants  had  never  been  held  to  be  in  satisfaction  of 
debts.  But  this  case  mentioned  bv  Sir  T.  Clarke,  and  also  Chancey's 
Case,  1  P.  Wms.  408,  seem  to  decide  that  they  are  to  be  so  considered, 
unless  there  are  circumstances  to  take  the  case  out  of  the  general  rule. 

(p)  See  the  observations  of  Lord  Hardwicke  in  Bellasis  v.   Uthwatt, 

1  Atk.  428. 

{q)  Eastwood  V.  Vinke,  2  P.  Wms.  614;  Richardson  v.  Elphinstone, 

2  Ves.  463. 

(r)  3  Russ.  Ohanc.   Cas.   149. 

(s)  3  M.  &  K.  409.  And  in  Fairer  v.  Park,  3  0.  D.  309,  Vice- 
Ohancojlor  Hall  in  his  judgment  .says:  "This  case  .seems  to  mo  to  bo 
within  the  pinnciplo  stat^xl  by  the  M.  11.  in  Fourdrin  v.  Oowden.  -whei-e 
ho  says  it  is  '  a  que^stion  not  of  satisfaction  but  performance,'  and  also 
within  the  case  of  Rowc  v.  Rcnvc  (2  De  G.  &  Sin.  294,  298),  in  which 
Sir  J.  Knight  Bruce  referred  to  Lord  Lyndhursl's  observatiou  in 
Bartlett  v.  Oillard,  ubi  supra,  that  the  circmnsfance  of  the  gift  of 
one  annuity  being  for  separate  use,  and  another  not,  is  a  material 
fact." 
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Jewitt,  and  a  sum  of  lOOZ.  to  Mary  Ann  Myers,  not  limited 

to  her  separate  use:  Sir  J.  Leach,  M.  E-.,  held  that  the  sum  of 

lOOL  given  to  Anna  Jewitt  by  tlie  appointment  of  the  wife 

was  satisfied    by  the  500Z.    bequeathed  by  the  testator;    and 

that  the  sum  of  lOOL  bequeathed  to  Mary  Ann  Myers  was  in 

addition  to,  and  not  a  satisfaction  of,  the  lOOZ.  given  to  her 

separate  use  by  the  wife. 

s'^^mc  ^^  Again,  a  legacy  of  a  specific  chattel,  however  great  its  value, 

chattel  not       will  not  be  a  satisfaction  of  a  debt;  unless  the  testator  bequeaths 

^^t^sfacfcLn  of  it  with  such  condition  expressed,  and  the  legatee  accepts  it  by 

^®^*'  way  of  satisfjaction  (#). 

It  must  also  be  observed,  that  the  presumption  of  satisfaction 
may  be  counteracted  by  other  parts  of  the  Will:  As  where  the 
legacy  appears  to  be  given  diverso  intuitu,  some  particular  pur- 
pose being  expressed  as  the  ground  of  the  bequest  (m)  :  or  where 
there  is  an  express  direction  in  the  Will  for  the  payment  of 
all  debts  and  legacies  (v) . 

A  legacy  given  by  a  parent  to  a  child  is  regarded,  with 
respect  to  the  rule  in  question,  in  the  same  light  as  a  legacy  to 
a  stranger  (x) :  Nor  is  a  legacy  given  by  a  husband  to  his 
wife  considered  upon  any  different  footing  (y). 

It  is  said  that  a  legacy  shall  in  all  cases  be  construed  as  a 
satisfaction,  in  case  there  be  a  deficiency  of  assets  (z). 

Of  the  satis-         With  respect  to  the  satisfaction  of  portions  by  legacies,  the 
portkmrby       ^'^^®  ^^^^  been  established,  with  much  fewer  exceptions  than  that 


legacies. 


(0  Byde  v.  Byde,  1  Oox,  49. 

(m)  Mathews  v.   Mathews,  2  Yes.  Sen.  635;  post,  p.  1046,  note  (i). 

(v)  Chancey's  Case,  1  P.  Wms.  410,  411;  Richardson  v.  Gfreese, 
3  Atk.  68;  Field  v.  Mostin,  2  Dick.  543;  Hales  v.  Darell,  3  Beav. 
324;  Lethhridge  v.  Thurlow,  15  Beav.  334;  Jeffries  v.  Mitchell,  20 
Beav.  15;  Wathen  v.  Smith.A'Madd.  331;  Charlton  v.  West,  30  Beav. 
124;  Edmunds  v.  Low,  3  Kay  &  J.  318,  in  which  last  case  Wood, 
V.-O.,  held  that  a  direction  to  pay  debts  (without  more)  is  insufficient 
to  rebut  the  presumpition.  See,  however,  contra,  Cole  v.  Willard,  25 
Beav.  568;  Glover  v.  Hartcnp,  34  Beav.  74;  and  compare  Atkinson  v. 
Littlewooi,  L.  R.  18  Eq.  595.  In  the  case  of  Be  Huish,  43  C.  D.  260, 
the  decision  in  Edmunds  v.  Loiv,  ubi  supra,  was  disapproved  by 
Kay,  J.,  who  held  that  a  direction  by  a  testator  that  his  "  debts  "  are  to 
be  paid  is  sufficient,  without  the  further  direction  to  pay  "  legacies," 
to  exclude  the  presumption  that  a  legacy  to  a  creditor,  equal  to,  or 
exceeding  the  debt,  is  a  satisfaction  of  the  debt.  A  liability  on.  a  cove- 
nant made  on  marriage  is  a  debt  within  the  meaning  of  a  direction 
"to  pay  debts:  "  Cole  v.  Willard,  25  Beav.  572,  573,  dissenting  from 
Sir  J.  Leach's  opinion  in  Wathen  v.  Smith,  ubi  supra. 

(x)  Tolson  V.    Collins,  4  Ves.  483;    post,  p.   1043. 

\y)  Fowler  v.  Foivler,  3  P.  Wms.  353;  Be  Fletcher,  38  C.  D.  373. 

(z)  Toller,  337. 


Ch.  II.  §  VIII.]     Satisfaction  of  Debts  hij  Legacies.  1045 

with  regard  to  the  satisfaction  of  debts,  that  where  a  parent  is 
under  obligation,  by  articles  or  settlement,  to  provide  portions 
for  his  children,  and  he  afterwards  makes  a  provision  by  Will 
for  them,  such  testamentary  provision  shall,  prhnd  facie,  be  pre- 
sumed to  be  a  satisfaction  or  perf ormanc^e  of  the  obligation  (a) . 
The  strong  inclination  of  the  Courts  against  double  portions  has 
caused  this  rule  to  be  applied  without  much  relaxation  (b). 

If,  therefore,  the  bequests  be  less  in  amount  than  the  portions, 
or  payable  at  different  periods,  such  legacies  will,  notwithstand- 
ing, be  considered  satisfactions,  either  in  full  or  in  part  accord- 
ing to  circumstances  (c) .  So  though  a  gift  of  a  whole  or  part 
of  a  residue  cannot  be  considered  as  a  satisfaction  of  a  debt  {d), 
yet  it  may  be  a  satisfaction  of  a  portion  altogether,  or  pro 
tanto  according  to  the  amount  (e). 

A  provision  by  Will  may  satisfy  one  part  of  a  covenant  to 
settle  without  satisfying  the  other  parts  of  it,  for  instance,  if 
a  father  on  the  marriage  of  his  daughter  should  settle  1,000Z. 
on  her  for  life  with  remainder  to  her  children,  a  bequest  of 
1,000Z.  to  the  daughter  would  satisfy  her  life  interest  but  would 
not  satisfy  the  interests  of  her  children  (/) .  Cases  of  satis- 
faction of  portions  ought  not  to  be  further  extended,  and  there- 
fore the  doctrine  does  not  apply  where  the  covenantee  takes  no 
direct  interest  under  the  Will,  but  only  a  derivative  interest 
by  reason  of  some  disposition  by  the  legatee  {g) .  The  fact 
that  the  Will  directs  certain  sums  advanced  to  the  lega.tee  before 
the  date  of  the  Will  to  be  brought  into  hotchpot  does  not  rebut 
the  presumption  that  a  legacy  to  the  legatee  is  a  satisfaction  of 
her  interest  under  the  settlement  {h) . 

(a)  Bruen  v.  Bruen,  2  Vern.  439;  Copley  v.  Copley,  1  P.  Wms. 
147;  Moulson  v.  Moulson,  1  Bro.  0.  C.  82;  Ackworth  v.  Ackxvorth, 
1  Bro.  C.  0.  307,  note;  Weall  v.  Rice,  2  Euss.  &  M.  251;  Papillon  v. 
Papillon,  11  Sim.  042;  Thynne  v.  Glengall,  2  H.  L.  0.  131;  Bennett 
V.  Houldsworth,  G  C.  D.  671;  Montagu  v.  Earl  of  Sandu'ich,  32  C.  D. 
625. 

(&)  Seo  also  infra,  Pt.  in.  Bk.  iir.  Ch.  in.  §  n.,  as  to  tlio  ademption 
of  legacies  given  as  portions. 

(c)  Jesson  v.  Jesson,  2  Veru.  255;  Byde  v.  Byde.  1  Co.x,  44;  Warren 
V.  Warren,  1  Bro.  0.  0.  305;  Finch  v.  Finch,  1  Ves.  534;  Thynne  v. 
Olengall,  2  H.  L.  0.  153,  154.  See  Fazakerleii  v.  Oi'librand,  6  Sim. 
591. 

(«■)  Ante,   p.    1042. 

(e)  Thynne  v.  Glengall,  2  11.  L.  C.  131,  154;  Daicson  v.  Dawson, 
L.  E.  4  Eq.  504;  Nevin  v.  Drysdale,  L.   E.  4  E-i.  517. 

(/)  Re  Blundell,  [1906]  2  Oh.  222. 

Ig)  Ibid. 

(A)  Ibid. 
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Presumption 
of  satisfaction 
repelled  or 
fortified  by 
intriusic 
«videijce. 


But  this  presumption  may  Ix^  rop^ellerl  or  fortified  by  intrinsic 
evick'nco  derived  from  the  nature  of  the  two  provisions.  Where 
the  two  provisions  are  of  the  same  nature,  or  there  are  but  slight 
differences  (i),  the  two  instruments  afford  intrinsic  evidence 
against  a  double  provision:  Where  the  two  provisions  are  of  a 
different  nature,  the  two  instruments  afford  intrinsic  evidence 
in  favour  of  a  double  provision  (Jj) . 

It  must  be  further  observed,  that  a  legacy  by  a  father  to  a 
child  is  not  a  satisfaction  of  a  Aebi  due  to  the  child,  or  of 
moneys  owing  to  the  child  in  the  nature  of  a  debt,  in  any  other 


{i)  Per  Turner,  L.  J.,  in  Coventry  v.  Chichester,  2  Hemm.  &  M. 
149;  Chichester  v.  Coventry,  L.  R.  2  H.  L.  71;  Campbell  v.  Campbell, 
L.  R.  1  Eq.  383;  Bussell  v.  St.  Auhyn,  2  0.  D.  398.  It  is  not 
possible  to  define  what  are  to  be  considered  as  felight  differences  between 
two  provisions:  Slight  differences  are  such  as,  in  the  opinion  of  the 
judge,  leave  the  two  provisions  substantially  of  the  same  nature;  and 
every  judge  must  decide  that  question  for  himself:  by  Sir  J.  IJeach, 
M.  R.,  in  Weall  v.  Rice,  2  Russ.  &  M.  268;  McCurogher  v.  Whieldon, 
Xi.  R.  3  Eq.  236.  Where  the  legacy  is  contingent,  it  shall  not  be 
considered  a  satisfaction  of  the  portion:  Bellasis  v.  Vthwatt,  1  Atk. 
426,  428;  Hanhury  v.  Hanhury,  2  Bro.  C.  C.  352.  So  where  the 
legacy  is  given  diverso  intuitu':  see  Foster  v.  Evans,  6  Sim.  15; 
Olover  V.  Hartcup,  34  Beav.  74. 

(/)  Chichester  y .  Coventry,  L.  R.  2  H.  L.  71;  Weall  v.  Rice,  2  Russ. 
&  M.  267;  Paget  v.  Grenjell,  L.  R.  6  Eq.  7;  Re  Tussaud's  Estate, 
9  0.  D.  363;  Montagu  v.  Earl  of  Sandwich,  32  C.  D.  525;  Re  Vernon^ 
95  L.  T.  48.  The  question  whether  a  gift  in  a  Will  is  a  satisfaction 
of  a  portion  given  in  a  settlement,  or  a  portion  in  a  settlement  is  an 
ademption  of  a  gift  in  a  Will,  is  one  of  intention.  The  rule  that  thei-e 
is  a  presumption  against  double  portions  is  founded  on  the  assumption 
that  the  maker  of  the  second  instrument  supposed  himself  to  be  sub- 
stantially satisfying  the  obligations  of  the  first.  This  rule  is  mucii 
easier  of  application  where  the  Will  precedes  the  settlement  than 
where  the  settlement  precedes  the  Will.  In  the  latter  case,  the  inten- 
tion to  satisfy  a  covenant  must  be  distinctly  expressed  or  cleai'ly 
indicated.  Great  differences  in  the  sums  given,  and  in  the  limitations 
of  the  trusts  on  which  they  are  given,  will  be  taken  as  indications  tbat 
the  gift  in  the  Will  was  not  meant  in  satisfaction  of  the  covenant. 
Where,  too,  the  gift  by  the  Will  is  not  to  the  child,  but  to  trustees 
to  pay  debts  and  legacies,  and  then  to  pay  "the  residue  to  the  child,  the 
form  of  the  gift  will  be  taken  as  an  indication  that  the  debt  due  under 
the  settlement  must  be  satisfied  before  the  residue  is  declared  : 
Chichester  v.  Coventry,  L.  R.  2  H.  L.  71.  There  is  a  marked  distinc- 
tion between  "ademption"  and  "satisfaction."  In  the  former,  the 
benefit  is  given  by  a  revocable  instrument,  and  in  any  future  gift  the 
giver  may  declare  his  pleasure  as  to  the  second  gift  being  taken  in 
substitution  for  the  first.  In  the  case  of  a  gift  by  settlement,  followed 
by  a  Will,  the  persons  to  be  benefited  have  the  right  to  elect  which, 
of  the  gifts  they  will  take,  a  right  which  does  not  arise  in  the  other 
case:  ibid,  per  Lord  Romillv.  See  also  Bennett  v.  Houldsworth, 
6  C.  D.  671;  and  cf.  Cartivright  v.  Cartivright,  [1903]  2  Ch.  306, 
where  a  covenant  in  a  marriage  settlement  to  pay  2,000Z.  to  the  trustees 
of  the  settlement  was  held  not  satisfied  h\  policies  for  that  sum  effected 
by  the  covenantor  under  sect.  10  of  the  Married  Women's  Property 
Act,  1870. 
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way  than  a  debt  due  to  a  stranger  would  be  satisfied  by  a 
legacy  (/c) :  and  therefore  circumstances  of  difference,  such  as 
there  has  already  been  occasion  to  point  out(/^,  will  be  laid 
hold  of  by  the  Court  to  prevent  the  application  of  the  rule  of 
satisfaction  (m).  And  in  Rail  v.  Rill  {n),  where  a  father  upon 
the  marriage  of  his  daughter  executed  to  the  intended  husband 
his  bond  (with  a  warrant  of  attorney  for  confessing  judgment 
thereon),  conditioned  for  the  payment  of  80QI.  by  instalments, 
part  thereof  to  be  paid  during  liis  life,  and  the  residue  upon  his 
decease,  and  the  intended  husband  gave  a  bond  in  the  same 
amount  to  the  trustees  of  the  marriage  settlement,  which  was 
settled  upon  the  intended  wife  and  issue;  and  then  the  father 
bequeathed  to  his  daughter  a  legacy  of  8001.;  it  was  held  by 
Sugden,  C.  of  Ireland,  that  this  legacy  could  not  bo  considered 
as  a  satisfaction  of  the  debt  due  to  the  husband,  notwithstanding 
such  debt  was,  in  substance,  a  portion. 

With  respect  to  rebutting  the  pi-esumption  of  satisfaction  of  Admissibility 
a  debt  by  parol  evidence,  it  was  holden  by  Lord  Talbot,  in  evidence. 
Fowler  v.  Foivler  (o),  that  such  evidence  was  not  admissible: 
But  Lord  Eldon,  in  Wallace  v.  Pomfret  (p),  upon  the  authority 
of  the  cases  as  to  satisfaction  of  portions  (q),  held,  that  parol 
declarations  by  the  testator  are  admissible  in  evidence,  to  repel 
the  presumption  of  a  satisfaction  of  a  debt  by  a  bequest  of  a 
greater  amount,  even  where  such  declarations  were  not  contem- 
poraneous with,  but  subsequent  to  the  making  of  the  Will;  and 
although  the  expressions  in  the  Will  may  afford  an  inference  in 
favour  of  the  presumption.  And  it  was  laid  down  by  Sir  J. 
Leach,  in  Weall  v.  Rice  (r),  that  ivhether  the  two  instruments 
afford  intrinsic  evidence  in  favour  of  or  against  a  double  provi- 
sion, extrinsic  evidence  is  admissible  of  the  real  intention  of 
the  testator.  And  this  proposition  seems  to  have  been  approved 
of  by  Lord  Langdalc  in  Lord  Glen  gall  v.  Barnard  (s).  And 
it  is  now  settled  that  where  a  presumption  has  arisen  to  imply 

(k)   Ante,  p.    1045. 

(/)    Artr-,   p.    1042   Pt  seq. 

(m)  Tohon  v.  Collins,  4  Ves.  483;  Stocken  v.  Stocken,  4  Sim.  152. 
Sco  Phtme  v.  Plume,  7  Ves.  258. 

(n)  1  Dr.  &  Warr.  94. 

(o)  3  P.  Wins.  354. 

(p)  11  Vos.  547,  548.  But  this  case  was  disapproved  by  Lord  St. 
Leonards  in  Ilfill  v.  Hill.  1  Dr.  &  Warr.  94,  112.  Oomparc  Fet-ris  v. 
Ooodburn.  27  L.  J.  Ch.  574,  576. 

(o)   S"o  ]0<f.    p.    1073  pf,  seq. 

(r)  2  Euss.  &  M.  267,  268. 

(s)  1  Keen,  769,  793,  794. 
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an  intention  in  the  Will,  the  rule  is  that  parol  evidence  is 
admissible  to  rebut  such  presumption,  and  there  is  no  difference 
in  this  respect  between  a  deed  and  a  Will  {t). 


SECTION  IX. 

Release  of  Debts  by  Legacies :  the  effect  of  appointing  a  Debtor 
or  a  Creditor  to  be  Executor,  and  the  Retainer  or  Set-off 
of  Legacies. 

1.  Of  a  Legacy  by  a  Creditor  to  his  Debtor. 

Where  a  creditor  bequeaths  a  legacy  to  his  debtor,  and  either 
does  not  notice  the  debt,  or  mentions  it  in  such  a  manner  as  to 
leave  his  intention  doubtful,  and  after  his  death  the  securities 
for  the  debt,  if  any  exist,  are  found  uncancelled  anijong  the 
testator's  property,  the  Courts  of  Equity  do  not  consider  the 
legacy  to  the  debtor  as  necessarily,  or  even  prima  facie,  a  release 
or  extinguishment  of  the  debt,  but  require  evidence  clearly 
expressive  of  the  intention  to  release  (u) :  And  if  such  intention 
does  not  appear  clearly  expressed  or  implied  on  the  face  of  the 
Will,  evidence  from  other  sources  will  be  admitted  (x) .  Prima 
facie  a  bequest  to  a  debtor  of  the  debts  due  from  him  means 
the  debts  due  from  him  severally,  and  does  not  include  debts 
due  from  a  firm  of  which  he  is  a  member  (y) . 


(t)  Re  Tussaud's  Estate,  9  0.  D.  363.  "  You  look  at  the  Will  for 
some  expression  of  intention  whether  one  or  both  are  to  be  paid.  If 
you  find  no  expression,  then  you  are  driven  to  a  presumption  of  law, 
which  only  arises  in  the  absence  of  an  expressed  intention  to  give  a 
double  portion.  That  is  entirely  independent  of  the  construction  of 
the  Will.  When  you  come  to  a  presumption  to  imply  an  intention  in 
the  Will,  then  the  rule  always  is  that  you  may  admit  parol  evidence 
to  rebut  such  presumption.  I  know  no  distinction  in  this  respect 
between  a  deed  and  a  Will.  The  whole  fallacy  lies  in  supposing  that 
it  is  for  the  purpose  of  determining  the  construction  of  the  instru- 
ment. You  first  construe  the  Will,  and  if  in  any  way  a  presumption 
arises,  you  admit  evidence  to  rebut  that  presumption " :  by  Cotton, 
L.  J.,  at  p.   374. 

{u)  Wilmot  V.  Woodhouse,  4  Bro.  0.  0.  226;  Jeffs  v.  Wood,  2  P. 
Wms.  132.  See  also  Hi/de  v.  Neate,  15  Sim.  554,  for  an  example  of 
a  Will  where  the  language  is  sufiicient  to  show  that  the  testator 
intended  to  remit  the  debts  of  the  legatees,  as  well  as  to  give  them 
their  legacies.  A  mere  direction  to  bring  debts  into  hotchpot  is  not 
per  se  sufficient:   Re  Barker.  [1918]  1  Ch.  128. 

(x)  Eden  v.  Smyth,  5  Ves.  341.  It  is  dangerous  to  extend  the 
doctrine  of  this  case:  Chester  v.  Urivick,  23  Beav.  404. 

(t/)  Ex  parte  Kirk,  Re  Bennett,  5  C.  D.  800. 
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Where  a  testator  recites  that  a  legatee  is  indebted  in  a  certain 
sum,  that  recital  binds  the  legatee,  except  in  case  of  a  clear 
mistake  of  figures  {z) . 

It  must  be  observed,  that  if  the  testator  expressly  bequeaths 
the  debt  to  his  debtor,  this,  being  no  more  than  a  release  by 
Will,  operates  only  as  a  legacy;  and  the  debt  is  assets,  there- 
fore, subject  to  the  payment  of  the  testator's  debts  (a).  So 
where  advances  were  to  be  taken  in  full  or  part  satisfaction  of 
a  legacy,  the  words  amounted  to  a  gift  or  release  of  the  debt 
and  involved  a  legacy  of  the  difference  in  case  the  debt  exceeded 
the  benefit  ih). 

Where  a  legatee  is  indebted  to  the  testator,  the  executor  may  Retainer  and 
retain  the  legacy,  either  in  part  or  full  satisfaction  of  the  debt,  legkcy,  in 
hj  way   of  set-off  (c) ;    and  a  share  of  a  trust  fund  can  be  ^®^P^°*  ^^  ^ 
retained  against  a  liability  to  the  fund  of  the  party  entitled  from  the 
to  it,  though  he  is  entitled  to  it  by  way  of  derivative  title  pSy^iahn- 

iiig  through 

(z)  Robinson  v.  Branshy,  6  Madd.  348;  Re  Kelsey,  [1905]  2  Ch.  the  legatee : 
465.  See  also  Re  Aird's  Estate,  12  0.  D.  291.  This  case  is  stated  in 
the  head  note  to  Re  Taylor's  Estate,  22  0.  D.  495,  not  to  have  beenj 
followed,  but  it  seems  from  the  judgment  of  the  Court  of  Appeal  that 
Re  Taylor's  Estate  turned  on  a  question  of  construction  unaffected  by 
Re  Aird's  Estate.     See  Re  Wood,  32  C.  D.   517,  per  North,  J. 

(a)  Rider  v.    Wager,  2  P.  Wms.  331,  332;   a)ite,  pp.  924,  925. 

(6)  Re  Trollope,  [1915]  1  Oh.  853. 

(c)  Jeffs  V.  Wood,  2  P.  Wms.  130;  Smith  v.  Smith,  3  Giff.  263; 
Re  Savage,  [1918]  2  Ch.  146.  And  this  principle  applies  even  in  the 
case  of  a  specific  legatee,  if  the  legacy  be  represented  by  moneys  in 
the  hands  of  the  executors:  Re  Taylor,  [1894]  1  Oh.  671,  post,  p.  1053. 
It  would  seem,  however,  that  this  is  a  rule  of  administration,  and  it 
is  not  the  application  of  the  ordinary  rule  of  set-off.  It  may  bo  there- 
fore that  this  rule  might  be  applicable  as  between  joint  and  several 
debts,  and  in  fact  this  seems  to  have  been  decided  in  Smith  v.  Smith, 
ubi  supra.  This  case  (explained  in  Turner  v.  Turner,  infra)  is  cited 
in  Lindlcy  on  Partnership,  8th  ed.  238,  in  support  of  the  following 
statement:  "It  has  long  been  held  that  a  creditor  of  a  firm  is  entitled 
to  obtain  payment  from  the  estate  of  a  deceased  partner,  even  although 
the  creditor  may  have  taken  as  a  security  for  his  debt  a  bond  or 
covenant  binding  the  partners  jointly";  and  at  p.  725,  for  the  further 
statement:  "A  legatee  is  not  entitled  to  receive,  out  of  the  estate  of 
his  testator,  any  part  of  the  bounty  intended  for  him  by  the  te,stator, 
until  the  legatee  has  paid  all  his  own  obligations  in  the  sliajx"  of  dcbta 
owing  to  the  testator's  estate."  But  this  does  not  apply  wh(>re  the 
debt  is  due  not  from  the  legatee  but  only  from  a  partnership  of  which 
he  is  a  member:  Turner  v.  Turner.  [1911]  1  Ch.  716;  and  see  .Jackson 
V.  Yeats,  [1912]  1  Ir.  R.  267,  where  the  debt  was  due  to  a  firm  in 
"which  the  testator  was  a  partn«^r.  So  a  retainer  will  be  allowed  to  one 
executor,  out  of  a  legacy  to  his  co-executor,  in  respect  of  a  devastaxHt 
by  the  latter:  Sims  v.  Doughty,  5  Vea.  243. 
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only  {d) .  And  it  has  been  held,  that  in  a  suit  by  a  legatee 
to  obtain  payment  of  the  legacy  out  of  the  assets  of  the  testator, 
in  a  due  course  of  administration,  the  executor  may  retain  so 
much  of  the  legacy  as  is  sufficient  to  satisfy  a  debt  due  from, 
the  legatee  to  the  testator,  although  the  remedy  for  such  debt 
was,  at  the  time  of  the  death  of  the  testator,  barred  by  the 
Statute  of  Limitations  (e). 

It  may  be  observed,  that  the  term  "set-off"  is  somewhat 
inaccurately  used  in  cases  of  this  kind.  The  proper  use  of  that 
expression  seems  applicable  only  to  the  mutual  demand  of 
debtor  and  creditor.  A  right  of  this  nature  is  rather  a  right  to 
pay  out  of  the  fund  in  hand,  than  a  right  to  set-off.  And  such 
right  of  payment  can  only  arise  where  there  is  a  right  to  receive 
the  debt  so  to  be  paid ;  and  the  legacy  or  fund  so  to  be  applied 
in  payment  of  the  debt  must  be  payable  by  the  person  entitled 
to  receive  the  debt  (/).    Accordingly,  in  Cherrij  v.  Boultbee{g), 

(d)  Boeringv.  Doering,  42  C.  D.  203;  Be  Dacre,  [1916]  1  Cli.  344. 

(e)  Courtenuy  v.  Williams,  3  Hare,  539;  Rose  v.  Ooidd,  15  Beav. 
189;  Coates  v.  Coates,  33  Beav.  249;  Catnpbell  v.  Graham,  1  Euss.  & 
M.  453.  See  the  remark  of  Knight  Bruce,  V.-C,  in  Harvey  v.  Palmer, 
4  De  G-.  &  Sm.  427.  So  one  of  the  next  of  kin  of  an  intestate  cannot 
share  in  the  intestate's  estate  until  he  has  paid  the  whole  of  a  debt 
owing  from  him  to  the  estate,  notwithstanding  that  part  of  such  debt 
is  statute-barred:  Be  CordweU's  Estate,  L..  E.  20  Eq.  644.  But  the 
right  of  an  executor  to  retain  or  set  off  the  share  of  one  of  the  next  of 
kin  in  the  estate  under  a  partial  intestacy  against  a  debt  owing  by  him 
to  the  estate,  notwithstanding  that  it  is  barred  by  the  Statute  of 
Limitations,  depends  upon  whether  there  was  due  from  the  legatee  a 
debt  for  which  but  for  the  Statute  of  Limitations  he  could  have  been 
sued:  Be  Wheeler,  [1904]  2  Oh.  66.  Legatees  who  were  also  next  of 
kin  of  the  testator  brought  an  action  against  the  executor  seeking  a 
revocation  of  the  probate,  but  failed,  and  were  ordered  to  pay  the 
executor's  costs  of  the  action.  While  the  action  was  pending  some 
of  the  plaintiffs  assigned  and  others  mortgaged  their  shares  whether 
under  the  Will  or  on  an  intestacy'.  Afterwards  the  legatees  com- 
menced an  action  against  the  executor  in  the  Chancery  Division  for 
the  administration  of  the  estate.  It  was  held  that  the  executor  was 
entitled  to  vset-off  the  costs  in  the  probate  suit  against  the  legiicdes, 
notwithstanding  the  assig-nments  and  incumbrances:  Be  Kiiapman, 
18  0.  D.  300;  cf.  Be  Harrald,  53  L.  J.  Ch.  505.  But  although  where 
a  trustee-beneficiai'v  assigns  his  share  the  assignees  are  liable  for  any 
subsequent  default  by  him  as  ti-ustee,  where  a  beneficiary  assigns  his 
share  and  notice  of  tlie  assignment  is  duly  given  to  the  trustees,  a  debt 
to  the  estate  subsequently  incurred  does  not  take  priority  over  the 
assignment:  Re  Pain,  [1919]  1  Oh.  38. 

(/)  Cherry  v.  Boultbee.  4  M.  &  Cr.  442,  447,  per  Lord  Cottenham; 
and  see  Be  Briint.  39  0.  D.  471,  479;  Be  Akerman,  [1891]  3  Ch.  212, 
219;  Be  Taylor,  [1894]  1  Ch.  671;  Be  Watson,  [1896]  1  Ch.  925. 
But  this  rule  is  much  wider  of  application  than  the  doctrine  of  set-off. 
The  rule  is  of  general  application  that  where  a  fund  is  being  distributed 

{g)  2  Keen,  319;   affirmed  on  appeal,  4  M.  &  Cr.  442. 
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Thomas  Boultbee  was  indebted  to  Catherine  Boultbeo,  his 
sister,  in  the  sum  of  1,878L:  He  became  bankrupt,  and  shortly 
after  his  bankruptcy,  Catherine  made  her  Will,  whereby  she 
gave  legacies  of  500L  and  2,000?.  to  her  executors,  in  trust  to 
pay  the  interest  thereof  (as  to  the  500Z.  after  the  decease  of  her 
mother)  to  Thomas  Boultbee  for  his  life,  without  power  of 
anticipation,  and  free  from  his  debts;  and  after  his  decease  to 
pay  the  principal  to  such  persons  as  he  should  appoint,  and  in 
default  of  appointment  to  his  executors  and  administrators,  for 
his  and  their  own  use  and  benefit:  The  testatrix  did  not  prove 
her  debt  under  her  brother's  commission:  He  died  without 
having  obtained  his  certificate,  and  without  having  attempted  to 
make  any  appointment:  Lord  Langdale,  M.  E,.,  held,  that 
the  executors  of  the  testatrix  had  no  right  to  set-off  the  debt 
due  from  Thomas  Boultbee  to  the  testatrix  against  the  legacies, 
but  that  the  assignee  of  Thomas  Boultbee  was  entitled  to  so 
much  of  the  legacies  as  the  assets  were  sufficient  to  pay:  And 
this  decision  w^as  confirmed  by  Lord  Cottenham  on  appeal: 
And  his  Lordship  observed,  that  the  bankruptcy  of  the  debtor 
having  taken  place  in  the  lifetime  of  the 'testatrix,  her  executors 
never  were  entitled  to  receive  from  the  assignees  more  than  the 
dividends  of  the  debt;  and  as  the  bankrupt  never  obtained  his 
certificate,  he  was  never  entitled  to  receive  the  legacy:  conse- 
quently there  never  was  a  time  at  which  the  same  person  was 
entitled  to  receive  the  legacy  and  liable  to  pay  the  entire  debt; 
and  therefore  the  right  of  retaining  a  sufficient  sum  out  of  the 
legacy  to  pay  the  debt  could  never  have  vested  in  anv  one; 
though  the  assignees  would  have  been  bound  to  allow  the  amount 

a  party  cannot  take  anything  out  of  the  fund  until  ho  has  made  good 
what  ho  owos  to  the  fund:  lie  Jihodena  Goldfieids,  [1910]  1  Ch.  239; 
Be  Jewell,  [1919]  2  Oh.  161.  There  must,  however,  be  aji  existing 
legal  liability  as  debtor:  Re  Bruce,  [1908]  1  Oh.  850;  Be  Scwell,  [1909J 
1  Oh.  806.  The  rule  does  not  apply  wliere  tlie  debt  is  due  from  a 
firm  of  which  the  legatee  is  a  member:  Turner  v.  Turner,  [1911]  1 
Oh.  716;  nor  to  a  debt  repayable  by  future  instalments:  Be  Abrahams, 
[19081  2  Ch.  69.  A  ^hare  of  surplus  assets  in  a  winding-up  due  to 
the  estate  of  an  insolvent  tostator  ind(^bted  to  the  company  can  only  be 
retained  against  his  executors  to  the  extant  of  the  dividend  on  liis  debt 
declared  before  the  winding-up:  Be  Peruvian  Bailway  Construction 
Co.,  [1915]  2  Oh.  442,  and  Re  Pink,  [1912]  1  Ch.  498,  595.  Tlie  rule 
also  docs  not  apply  where  a  trustao  takf>s  a  specific  legacy  and  is  in 
default  in  respect  of  residue:  Be  Towndrow,  [1911]  1  Oh.  662.  As 
to  the  case  of  a  legate©  who  is  a  debtor  to  the  testator  and  after  his 
death  goes  bankrupt,  see  Be  Melton,  [1918]  1  Ch.  37.  As  to  retaining 
a  legacy  again -t  a  debt  arising  from  brejich  of  trust,  seo  Re  Harris, 
[19141  2   Ch.  395,  ante,  p.  804. 

W.E. — VOL.  II.  16 


1052  Legacies.  [Pt.  iii.  Bk.  iii. 

of  any  dividend  on  the  debt,  if  it  had  been  proved  {h). — It  will 
be  seen  that  in  this  case  the  claim  for  the  legacy  arose  after  the 
bankruptcy,  at  a  time  when  the  claim  of  the  testatrix,  in  respect 
of  the  debt  due  from  the  bankrupt,  was  merely  a  right  of  proof 
against  his  estate  in  the  hands  of  the  assignee:  And  the 
decision,  therefore,  does  not  apply  to  a  case  where  the  right  to 
receive  and  the  liability  to  pay  both  existed  at  the  time  of  the 
bankruptcy  (i).  .Where,  in  truth,  the  cross  demands  are  es- 
sentially in  different  rights',,  it  is  a  general  f  ule,  of  equity  as  well 
as  law,  that  one  of  such  demands  cannot  be  applied  in  satisfac- 
tion of  the  other  (unless  the  right  to  do  so  be  conferred  by 
agreement,  express  or  implied,  which  the  Court  has  thought 
itself  justified  in  presuming  from  slight  circumstances  (/c)): 
Accordingly,  in  Freeman  v.  Lomas  (I),  where  an  executor  and 
trustee  of  a  legacy,  who  was  also  residuary  legatee,  had  become 
a  creditor  of  the  husband  and  administrator  of  the  deceased 
legatee  in  respect  of  debts  incurred  since  he  had  become  her 
administrator:  it  was  held  by  Turner,  V.-C,  that  as  there  were 
no  circumstances  from  which  an  agreement  to  se't-off  the  one 
demand  against  the  other  could  be  presumed,  the  debt  could  not 
be  set-off  against  the  legacy  (though  assets  were  admitted): 
because  the  claims  existed  in  different  rights. 

in  case  of  a  Generally,  it  may  be  stated  that  the  result  of  the  authorities 

legacy  to  a  "^  '  "^ 

feme  covert :      appears  to  be,  that  before  the  Married  Women's  Property  Act, 

1882,  where  a  debt  to  the  estate  of  a  testator  might  be  set-off 

by  the  executors  against  a  legacy  bequeathed  by  the  testator  to 

his  debtor,  such  debt  might  also  be  set-off  against  a  legacy 

(h)  Cherry  v.  Boulthee,  4  M.  &  Or.  442,  448.  Cherry  v.  BouUhee 
was  followed  by  Hall,  V.-O.,  in  Re  Hodgson,  9  0.  D.  673,  and  Re 
Orpen,  16  0.  D.  202.  Cherry  v.  Boulthee  and  the  cases  in  which  it 
has  been  followed  do  not  proceed  upon  the  footing  that  the  liability  of 
the  legatee  to  pay  the  debt  came  to  an  end  on  his  bankruptcy,  and  that 
it  was  the  extinguishment  of  his  liability  which  entitled  ham  to  pay- 
ment of  the  legacy  in  full.  The  true  ground  of  those  decisions  is  that 
the  legacy  vested  in  the  legatee  a^  agent  for  his  assignee  in  bank- 
ruptcy, and  that  as  against  his  principal  those  accountable  for  the 
legacy  could  only  retain  thereout  the  payments  for  which  the  principal 
was  liable,  that  is,  the  dividends  distributable  in  the  bankruptcy':  Re 
Pink,  [1912]  1  Oh.  498,  505,  per  Eve,  J.;  and  see  Re  Peruvian  Railtoay 
Co.,  [1915]  2  Ch.  442.  Of.  Re  Watson,  [1898]  1  Oh.  925,  where  the 
legatee  became  bankrupt  after  the  testator's  death ;  and  see  Re  Melton, 
[1918]  1  Oh.  37. 

(0  Lee  v.  Egremont,  5  Do  G.  &  Sm.  348,  368.  See  Bousfield  v. 
Lawford,  1  De  G.  J.  &  S.  459;  Re  Watson,  [1896]  1  Oh.  925. 

{h)  Freeman  v.  Lomas,  9  Hare,  109,  114. 

[l)  9  Hare,  109.  '       ' 
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bequeathed  by  the  t-estator  to  the  wife  of  the  debtor,  subject  to 
her  equity  (if  any)  to  a  settlement  out  of  the  legacy  (m). 

In  Harvey  v.  Palmer  (n),  leaseholds  had  been  bequeathed  in  case  of  a 
for  the  legatee's  personal  support  and  maintenance,  and  to  be  legacy" 
entirely  free  from  any  claim,  charge  or  demand  of  his  creditors: 
And  Knight-Bruce,  V.-C,  held  that  the  leaseholds  could  not  be 
withheld  from  the  legatee  until  he  paid  a  debt  due  from  him  to 
the  testator;  for  that  the  testator  had  expressed  that  which  was 
equivalent  to  a  declaration  of  intention  that  they  should  not  be 
so  withheld:  And  his  Honour  seemed  to  doubt  whether,  in  any 
<!ase,  where  a  specific  legatee  is  indebted  to  the  testator,  the 
legacy  can  be  withheld  till  the  debt  is  paid  (o) .  But  this  doubt 
has  now  been  resolved  by  the  decision  in  Re  Taylor  (p),  where 
Ohitty,  J.,  states  the  law  to  be  that  a  specific  legacy  is  no  less 
liable  to  be  set-off  than  a  genei^al  legacy,  if  the  legacy  be 
represented  by  moneys  in  the  hands  of  the  executors,  but  not 
if  it  be  a  legacy  of  chattels  real  or  of  a  specific  chattel,  in 
which  cases  the  legacy  and  the  debt  cannot  be  measured  one- 
against  the  other.  There  must  be  money  payable  against 
money  payable,  and  the  fact  that  the  gift  is  something  like 
money  or  something  easily  turned  into  money  is  not  enough, 
and  therefore  there  is  no  right  of  retainer  out  of  a  specdfic 
Ijequest  of  stock  (q) . 

2.  The  effect  of  appointing  a  Debtor  to  be  Executor. 

It  will  be  convenient  to  consider  this  subject,  first,  as  to  the  AtcoKinion 
«ffeet  at  common  law,  of  the  testator's  appointing  his  debtor 
to  be  his  executor;  and  then  as  to  the  effect  in  equity. 

Inasmuch  as  the  rules  of  equity,  where  before  the  Judicature 
Acts  there  was  any  conflict  between  them  and  the  rules  of 
common  law,  prevail  (r ),  the  effect  at  common  law  of  the 
appointment  by  a  testator  of  his  debtor  to  be  his  executor  does 
not  require  to  be  stated  at  length.  Generally  it  may  be  stated 
that  an  appointment  by  the  testator  of  his  debtor,  whether  ho 

(to)  McMakon  v.  Burchell,  5  Hare,  325;  M'Cormick  v.  Oarnett, 
2  Sm.  &  G.  37;  Elihaak  v.  Montolieu,  5  Vcs!.  737;  Carr  v.  Taylor, 
10  Ves.  574;  Banking  v.  Barnard,  5  Madd.  32;  Be  Briant,  39  C.  D.  471. 

(«)  4  Do  G.  &  Sm.  425. 

(o)  Seo  ante,  p.  1050,  note  (e). 

Ip)   [1894]  1   Ch.    671,  ante,  p.   1049,  note  (c). 

[q)  Be  Savage,  [1918]  2  Oh.  146. 

(rj  Judic.  Act,  1873,  s.  25,  sub-s.  11.  See  per  Lord  Cairns  in 
Pugh  V.  Heuih,  7  vLpD.  Oas.  237. 
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was  a  sole  debtor  or  one  of  several  joint  debtors,  or  even  one  of 
joint  and  several  debtors,  his  executor,  operated  as  a  release  or 
extinguishment  of  the  debt:  The  principle  being  that  a  debt  is 
merely  a  right  to  recover  the  amount  by  way  of  action,  and  as 
an  executor  could  not  maintain  an  action  against  himself,  his 
appointment  by  the  creditor  to  that  office  suspended  the  action 
for  the  debt :  And  where  a  personal  action  is  once  suspended  by 
the  voluntary  act  of  the  party  entitled  to  it,  it  is  for  ever  gone 
and  discharged.  Thus  if  the  obligee  of  a  bond  makes  the 
obligor  his  executor,  this  amounts  at  law  to  a  release  of  the 
debt(s). 

Nor  is  the  case  varied  by  the  executor  dying  without  having 
either  proved  the  Will  or  administered  {t),  for  in  such  a  case 
also  the  debt  is  extinguished  and  the  administrator  cum  testa- 
mento  cmnexo  can  bring  no  action  for  it.  There  seems  to  be 
some  doubt  whether  the  debt  of  a  sole  executor  who  does  not  ad- 
minister and  refiuses  probate  was  at  common  law  released  (u) : 
but  the  debt  of  one  of  several  executors  who  refused  was 
released  if  the  others  administered  (v),  for  he  must  have  been 
made  a  co-plaintiff  in  all  actions  by  the  other  executors.  Since 
the  passing  of  20  &  21  Vict.  c.  77,  s.  79,  which  enacts  that  the 
rights  of  an  executor  renouncing  probate  are  to  cease  as  if  he 
had  not  been  named  an  executor  in  the  Will,  it  would  seem  as 
if  the  debt  of  a  renouncing  executor  is  not  released.  The  mere 
fact  of  an  executor  not  proving  does  not  seem  to  prevent  the 
debt  being  released.  At  all  events  an  .opportunity  would  be 
given  him  to  come  in  and  prove  (x) . 

It  must,  however,  be  observed,  that,  as  between  the  debtor 
executor  and  the  creditors  of  the  testator,  this  doctrine  was 
applicable  only  in  cases  where  there  were  assets  sufficient  to 
satisfy  the  testator's  debts  {y):  For  it  would  be  unfair  to 
defraud  the  creditors  of  their  just  debts  by  a  release  which  is 
absolutely  voluntary  (z) ;  And  therefore  the  debt  due  from  the 

(s)  Needham's  Case,  8  Co.  136,  a. 

(0  Wankford  v.  Wankford,  1  Salk.  299;  Wentw.  Off.  Ex.  c.  2 
(14th  edit.);  Com.  Dig.  Admon.  (B.  5). 

(w)  Wankford  v.  Wankford,  1  Salk.  307.  See  contra,  Ahram,  v. 
Cunningham,  2  Ventr.   303;   and  Butler's  notes  to  Co.  Lit.  264,  b. 

(t;)  1  Salk.  308;  Bac.  Abr.  tit.  Exors.  (A.)  10;  note  to  Cabell  v. 
Vaughan,  1  Saund.   291. 

(x)  Be  Applebee,  [1891]   3  Oh.  422. 

(y)  Bac.  Abr.  Exors.   (A.)  10. 

(z)  2  Black.  Com.  512:  If  the  testator,  says  Lord  Talbot,  in  Broum 
V.  Selwyn,  Gas.  temp.  Talb.  241,  242,  had  expressly  given  it  away, 
even  that  could  not  have  screened  it  from  debts. 


Ch.  II.  §  IX.]     Debtor  appointed  Administrator.  1055 

executor  was  considered,  on  their  behalf,  as  assets  in  his 
hands  (a):  Accordingly  it  was  said  by  Lord  Holt  (6),  that  when 
the  obligee  makes  the  obligor  his  executor,  the  debt  is  assets, 
and  the  making  him  executor  does  not  amount  to  a  legacy,  but 
to  payment  and  release:  And  that  if  H.  be  bound  to  J.  S.  in 
a  bond  of  lOOL,  and  then  J.  S.  makes  H.  his  executor,  H.  has 
actually  received  so  much  money,  and  is  answerable  for  it; 
and  if  he  does  not  administer  so  much,  it  is  a  devastavit. 

It  must  further  be  remarked,  that,  where  the  debtor  is 
appointed  executor,  the  suspension  of  the  remedy  is  the  volun- 
tary act  of  the  creditor,  and  therefore  the  action  was  for  ever 
gone:  But  the  effect  was  different,  where  the  remedy  is  sus- 
pended by  the  act  of  laiu  (c) :  Thus,  if  administration  of  the  Debtor 
effects  of  a  creditor  were  committed  to  the  debtor,  this,  being  adn^strator. 
by  act  of  law,  was  held  to  be  only  a  temporary  privation  of  the 
remedy  {d) :  Therefore,  if  the  obligor  of  a  bond  took  out  ad- 
ministration to  the  obligee,  and  died,  the  administrator  de  bonis 
ncni  of  the  obligee  might  maintain  an  action  for  such  debt 
against  the  executor  of  the  obligor  (e).  Again,  if  the  executrix 
of  the  obligee  married  the  obligor,  such  marriage  was  no  release 
of  the  debt:  for  the  testator  had  done  no  act  to  discharge  it  (/): 
Consequently  the  remedy  was  merely  suspended  by  the  legal 
effect  of  the  coverture;  and,  on  her  death,  the  administrator 
^e  bonis  non  was  entitled  to  that  debt,  as  well  as  to  any  others 
outstanding  {g) :  But  if  the  obligee  made  the  wife  of  the  obligor 
iiis  executrix,  this  operated  as  a  release  (fe).  It  is  a  general 
rule  of  law  that  an  obligation  in  which  the  husband  is  obligor 
and  the  wife  obligee  is  dostroj^ed  by  the  marriage.  But  there 
are  exceptions  to  this  rule  in  favour  of  third  parties.  Thus, 
where  the  wife  is  entitled  to  the  bond  as  legal  personal  repre- 

(a)  Holliday  v.  Boas,  1  Eoll.  Abr.  920,  921;  Exors.  (G.)  pi.  13; 
Woodward  \.  Lord  Darcy,  Plowd.  186;  Dorchester  v.  Wehh,  Oro.  Oar. 
373;  Touchst.  497,  498;  Wanhford  v.  Wanliord,  1  Salk.  305,  by 
Holt,  0.  J.  Tho  author  of  "The  Office  of  an  Executor"  seems  to  be 
of  opinion  that  the  debt  will  bo  assets  in  equity  only:  Oh.  2,  pp.  73, 
74,  14th  edit. 

(&)  1  Salk.  306. 

(c)   Wanhford  v.   Wankford,  1   Salk.  303,  by  Powell,  J. 

{d)  Wentw.  Off.  Ex.  Oh.  2,  p.  76,  14th  edit.;  Needhams  Case,  8  Co. 
136,  a;   Wankford  v.   Wankford,  1  Salk.  306,  by  Holt,  0.  J. 

(e)  Lockier  v.  Smith,  1  Sid.  79;  Hudson  v.  Httdson,  1  Atk.  461. 

(/)  Needham's  Case,  8  Co.  136,  a;  Co.  Litt.  264,  b;  Wankford  v. 
Wankford,  1  Salk.  306,  by  Holt,  0.  J. 

(g)  Crosmans  Case,  1  Leon.  320;  Wankford  v.  Wankford,  1  Salk. 
306,  by  Holt,  0.  J.;  Toller,  349. 

{h)  Fryer  v.   Oildridge,  Hob.   10. 
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sentativo,  and  the  extinguishment  of  the  obligation  would  pre- 
judice creditors  or  legatees,  it  will  not  take  place.  But  where 
the  wife,  besides  being  personal  representative,  is  residuary 
legatee,  and  it  is  shown  that  the  debts  and  legacies  have  been 
paid,  there,  the  reason  for  the  exception  ceasing,  the  exception 
ceases  (i) . 

It  was  decided  in  Caweth  v.  Phillips  (k),  that  making  a 
debtor  executor  durante  minore  (Etate  of  another  person  does 
not  discharge  the  debt;  on  the  ground  that  the  debtor  is  only; 
executor  in  trust  for  the, other  during  liis  minority. 

It  may  also  be  proper  in  this  place  to  mention  the  case  of 
Stapletmi  v.  Tnielock  (i):  There  the  testator  made  B.  and  C. 
his  executors,  and  added,  "  I  Will  that  C.  shall  pay  to  my  other 
executor  all  such  debts  ■  as  he  oweth  me,  before  he  shall  meddle 
with  anything  of  this  my  Will,  or  take  any  advantage  of  this 
my  Will  for  the  discharge  of  the  salme  debts,  for  that  I  have 
made  him  one  of  my  executors:"  And  it  was  held  that  C.  could 
not  administer,  or  be  executor,  before  he  paid  the  debts. 
In  equity.  rpj^g  effect  in  equity  (w),  of  the  appointment  of  a  debtor  to 

the  office  of  executor,  is,  as  there  has  already  been  occasion  to 
state,  that  the  debt  due  from  the  debtor  executor  is  considered 
to  have  been  paid  to  him  by  himself;  and  upon  this  supposition 
it  is  an  established  rule  in  equity  that  the  executor  shall  be 
accountable  for  the  amount  of  his  debt  as  assets  {n) :  And  it 
would  seem  to  be  settled,  that  the  debt  is  general  assets,  not 
only  for  the  payment  of  the  testator's  debts,  Tjut  also  of  his 
legacies  (o) .     And  if  the  debt  were  a  specialty  debt,  it  would 

(0  Re  Price,  11  C.  D.  163,  'per  Jessel,  M.  E. 

(A-)  1  Lord  Eaym.  605. 

{I)  3  I^on.  2,  pi.  6.  .  I 

(m)  See   ante,    p.    1053. 

\n)  See  the  judgment  of  Lord  Tenterden  in  Freakley  v.  Fox,  9  B.. 
&  C.  134.  In  ingle  v.  Richards,  28  Beav.  366,  a  testator  died  in  1842, 
having  appointed  T.  B.  and  others  his  executors:  T.  E.,  who  owed 
the  testator  300L  on  his  promissory  note,  did  not  prove  the  Will  till 
1855:  And  it  was  held  by  Eomilly,  M.  E.,  that  he  could  not  then  set 
up  the  Statute  of  Limitations  in  respect  of  the  debt;  that  the  act  of 
proving  had  relation  to  the  testator's  death;  and  that  he  must  be 
considered  as  having  the  300Z.  in  his  hands  as  assets  and  be  charged 
therewith,  with  interest,  from  1855. 

(o)  Flud  V.  Rumcey,  Yelv.  160;  Phillips  v.  Phillips,  2  Freem.  11; 
Errington  v.  Evans,  2  Dick.  456;  Carey  v.  Goodinge,  3  Bro.  0.  0. 
Ill;  Berry  v.  Usher,  11  Ves.  90;  Simmons  v.  Outteridge,  13  Ves.  264; 
Bac.  Abr.  Exors.  (A.)  10;  Re  Price,  11  C.  D.  163.  See  also  In  the 
goods  of  Boddington,  6  Notes  of  Ca^.  18;  Tomlin  v.  Tomlin,  1  Hare, 
247. 
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have  remained  so,  and  would  have  retained  its  (priority  as  against 
the  estate  of  the  executor,  in  the  event  of  his  deoi'th,  as  though 
a  stranger  had  been  appointed  executor  (p) . 

There  are,  indeed,  some  authorities  for  considering  the  ap- 
pointment in  the  light  of  a  specific  legacy  to  the  debtor  for  the 
purpose  of  discharging  the  debt,  and  that,  therefore,  although, 
like  all  other  legacies,  it  is  not  to  be  paid  or  retained  tiU  the 
debts  are  satisfied,  yet  the  executor  has  a  right  to  it  exclusive 
of  the  other  legatees  (g):  And  Lord  Talbot,  in  Brown  v.  Sel- 
wyn  (r),  speaks  of  the  question  as  being  at  that  time  unsettled, 
■whether  such  a  debt  was  assets  to  pay  legacies  in  general, 
though  he  inclines  to  be  of  opinion  in  the  affirmative.  How- 
ever, Lord  Thurlow,  in  Carey  v.  Goodinge  (s),  and  Sir  William 
Grant,  in  Berry  v.  Usher  (t),  treat  the  point  as  perfectly  settled, 
that  the  appointment  of  a  debtor  to  be  executor  is  no  more  than 
a  parting  with  the  action,  and  that  a  trust  is  accordingly  raised 
in  equity,  not  only  for  a  residuary  legatee  (w),  but  even  for  a 
next  of  kin  (x) . 

The  appointment  of  a  debtor  as  executo;r  will  operate  even 
in  equity  as  a  release  of  the  debt  if  the  rights  of  creditors  are 
not  interfered  with,  and  there  is  evidence  to  show  the  inten- 
tion of  the  testator  to  release  the  debt  by  the  appointment, 
because,  there  being  a  legal  act  which  released  the  obligation, 
there  is  in  such  case  no  equity  against  the  debtor  to  deprive 
him  of  the  benefit. 

The  principle  laid  down  in  Strong  v.  Bird{y)  applies  not 


(p)  Turner  v.  Cox,  8  Moo.  P.  C.  288,  315. 

Iq)  Co.  Lit.  264,  b,  note  (1),  by  Butler;  2  Black.  Com.  512;  Toller, 
349;  But  Lord  Holt,  in  Wankford  v.  Wankford,  1  Salk.  306,  denies 
that  the  making  a  debtor  executor  amounts  to  a  legacy:  And  even  if 
it  did,  it  should  seem  that  ho  would  have  no  right  of  retainer  against 
other  specific   legatees.     See  'post,  p.  1087. 

(r)  Cas.  temp.  Talb.  242. 

(s)  3  Bro.  C.  C.   111. 

(0  11  Ves.  90. 

{u^  Brown  v.  Selwyn,  Cas.  temp.  Talb.  240. 

(cc)  Carey  v.  Goodinge,  3  Bro.  C.  C.  110. 

{y)  Strong  v.  Bird,  L.  R.  18  Eq.  315;  explained  and  followed  in 
Re  Pink,  [1912]  2  Ch.  528.  See  also  per  Byrne,  J.,  in  lie  Griffin, 
[1899]  1  Ch.  408,  412;  and  Be  Applebee,  [1891]  3  Ch.  422,  in  which 
Strong  v.  Bird  was  followed,  and  in  which  Stirling,  J.,  discusses  the 
admissibility  of  evidence  to  prove  (a)  the  intention  of  the  testator  to 
release  the  executor  by  means  of  his  appointment;  (b)  the  intention 
in  testator's  lifetime  to  forgive  the  debt;  (c)  the  circumstances  ren- 
dering it  inequitable  for  the  residuary  legatee  to  refuse  to  give  effect 
to  the  intention  of  the  testator  as  proved.     The  evidence  would  seem 


1058 


Legacies. 


[Pt.  III.  Bk.  III. 


only  to  cases  of  roleaso  of  debt,  but  also  to  cases  of  imperfect 
gifts  inter  vivos  which  may  therefore  be  perfected  by  the  donor 
appointing  the  donee  his  executor,  and  it  is  immaterial  that 
the  donee  is  only  one  of  several  executors  {z) .  But  the  prin- 
ciple ought  not  to  be  further  extended  so  as  to  apply  to  a  gift 
of  money  which  is  not  sufficiently  identified  to  enable  it  to  be 
separated  from  the  rest  of  the  testator's  proper'ty  or  to  a  mere 
promise  to  give  on  a  future  occasion  (a). 


Where 
creditor  is 
sole  executor : 


3.  Of  the  effect  of  appointing  a  Creditor  to  be  Executor. 

There  has  already  been  occasion  to  consider  the  privilege 
enjoyed  by  a  creditor,  who  is  appointed  to  the  office  of  executor, 
of  retaining  for  his  own  debt  out  of  the  assets,  in  priority  to 
all  other  creditors  of  equal  degree  (6):  But  it  remains  further 
to  investigate  how  far  that  appointment  and  the  consequent 
privilege  operate  as  an  extinguishment  of  the  claim  of  the 
executor. 

If  a  debtor  makes  his  creditor,  or  the  executor  of  his  creditor, 
his  sole  executor,  this  alone  is  no  extinguishment  of  the  debt, 
though  there  be  the  same  hand  to  receive  and  pay:  Yet  if  the 
executor  has  assets  of  the  debtor,  it  is  an  extinguishment; 
because  then  it  is  within  the  rule  that  the  person  who  is  to 
receive  the  money  is  tlie  person  who  ought  to  pay  it:  But  if 
he  has  no  assets,  then  he  is  not  the  pereon  who  ought  to  pay, 
though  he  is  the  person  that  is  to  reioeive  it  (c) :  The  debt,  in 
other  words,  is  not  extinct,  unless  upon  a  supposition  that  the 
executor  has  assets,  which  he  may  retain  to  pay  himself  (d) . 


admissible  on  the  ground  that  it  is  not  to  alter  or  add  to  the  "Will,  but 
merely  to  negative  an  equity  in  favour  of  the  residuary  legatee  arising 
on  a  presumption.  In  Ee  Hyslop,  [1894]  3  Ch.  522,  North,  J.,  held 
that  a  letter  of  instructions  to  an  executor  debtor  not  communicated, 
to  him  during  the  life  of  the  testator,  nor  properly  executed  as  a  Will, 
was  inadmissible  as  evidence  of  the  cancellation  of  the  debt. 

(2)  Be  Stewart,  [1908]  2  Ch.  251;  Re  Stoneham,  [1919]  1  Ch.  149. 

(a)  Be  Innes,  [1910]  1  Ch.  188. 

(&)  See  ante,  Pt.  m.  Bk.  in.  Ch.  11.  §  vi. 

(c)  Woodward  v.  Lord  Darcy,  Plowd.  185;  Fryer  v.  Gildridge, 
Hob.  10;  Cock  v.  Cross,  2  Lev.  73;  Wankford  v.  Wankford,  1  Salk. 
305,  bj    Holt,  C.   J. 

{d)  By  Powell,  J.,  in  Wankford  v.  Wankford,  1  Salk.  304.  Accord- 
ingly, where  a  promissory  note  was,  at  maturity,  in  the  hands  of  the 
payee,  who  was  one  of  the  two  executors  of  the  drawer,  and  it  was 
afterwards  endorsed  by  the  payee  to  the  plaintiff,  who,  as  endorsee, 
sued  the  payee  and  his  co-executor  as  the  executors  of  the  drawer; 
and  they  pleaded  the  facts  above  stated,  alleging  also  that  the  payee 
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Therefore,  if  the  obligor  made  the  obligee  his  executor,  and 
he  had  nO|assets,  he  might  sue  the  heir,  if  the  heir  was  bound(e): 
But  it  is  said,  that  if  he  pay  himseK  any  part  of  his  debt  by 
retaining  out  of  the  assets,  he  cannot  sue  the  heir  for  the 
residue;  for  he  cannot  apportion  his  debt,  but  he  ought  to 
retain  goods  for  the  whole,  or  have  an  action  for  the  whole 
against  the  heir  (/) . 

The  law  is  the  same,  if  one  of  several  joint  and  several  debtors  where  one  of 
makes  their  common  creditor  his  sole  executor:    Therefore  if  debtors  makes 
such  executor  has  assets,  the  debt  is  extinct,  and  he  cannot  sue  the  creditor 
the  other  debtor;  for  the  having  assets  amounts  to  payment ((7). 

Again,  the  same  doctrine  prevails  where  the  debtor  appoints  where  a 
his  creditor   to  be  one  of    several  executors,  if    the   creditor  one  of°several 
administers  {h):    But  if  the  creditor  neither  proves  the  Will,  executors, 
nor  acts  as  executor,  he  may  bring  an  action  against  the  other 
executor  («) ;  nor  is  it  necessary,  to  enable  him  so  to  do,  that 
he  should  renounce  in  the  Court  of   Probate  (fc) .      So  if  the 
debtor  makes  the  creditor  and  another  his  executors,  and  the 
creditor  docs  not  administer,  but  dies,  his  executor  shall  have 
an  action  against  the  surviving  executor  (J) . 

It  may  be  proper,  in  this  place,  to  mention  the  case  of  Ashlei/  Action  by 
V.  Childcrs  (m):    There  a  man  died  intestate,  and  a  stranger  creditor 

/      •^  ^  '  °        administrator 

possessed  himself  of  the  intestate's  goods:  Afterwards  lettersl  for  his  own 
of  administration  were  granted  to  a  creditor  of  the  intestate,  execiTtorrfe 
who  brought  an  action  for  the  debt  due  to  him  by  the  intestate,  «"«  tort. 

had  assets  of  the  testator  before  the  endorsement;  it  was  held,  that 
the  allegation  as  to  the  payco  having  assets  was  material,  for  otherwise 
the  debt  was  not  gone,  and  the  instrument  was  still  negotiable:  It 
was  further  held  that  the  allegation  must  bo  taken  to  mean  legal  assets 
presently  available;  and,  therefore,  it  was  not  sustained  by  proof  that 
the  testator  had  devised  to  the  payee  a  house  charged  with  a  sum  of 
money,  payable  within  twelve  months  after  his  death,  to  bo  applied 
in  payment  of  debts  and  legacies:  Lowe  v.  Peskett,  16  0.  B.  500;. 
Bichards  v.  Moloney,  2  Ir.  Uh.  1. 

(e)  1  Roll.  Abr.  940,  (M.)  pi.  5;  Pidgeon  v.  Pitts,  2  Show.  401, 
pi.  273;  WanJcford  v.  Wankford,  1  Salk.  304,  by  Powell,  J.;  Oo.  Lit. 
264,  h,  note  by  Butler. 

(/)  Woodward  v.  Lord  Darcy,  Plowd.  185,  186;  Wentw.  Off.  Ex. 
78,  14th  edit. 

{g)  Wankford  v.  Wankford,  1  Salk.  305,  by  Holt,  0.  J.;  and  Locke 
V.  Crosse,  cited  by  Holt,  0.  J. 

(h)  Woodward  v.  Lord  Darcy,  Plowd.  184;  Dorchester  v.  Wehb, 
Oro.  Car.  372. 

(t)  Dorchester  v.  Webb,  W.  Jones,  345. 

(k)  Rawlinson  v.  Shaw,  3  T.  R.  557. 

(I)   Woodward  v.  Lord  Darcy,  Plowd.  184. 

(m)  1  Roll.  Abr.  940,  Extinguishment,  (M.)  pi.  5. 
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against  the  stranger,  as  executor  of  his  own  wrong:  The 
question  was,  whether  the  creditor,  by  taking  the  letters  of 
administration,  had  not  suspended  his  action  for  the  time  he 
continued  to  be  administrator:  And  Twisden,  J.,  held  that  he 
had:  But  the  rest  of  the  Court  held,  that,  as  there  was  an 
averment  by  the  plaintiff  that  he  had  no  assets  to  satisfy  his 
debt,  the  action  was  not  suspended,  but  was  sustainable;  for 
the  reason  why  the  creditor's  taking  out  administration  is  said 
to  suspend  or  extinguish  the  action  is  on  supposition  of  assets. 


Ch.  III.  §  I.]         Ademption  of  Legacies.  1061 


CHAPTER    THE    THIRD. 


THE    ADEMPTION    OF    LEGACIES. 


1 F  a  gift  to  one  legatee  in  the  earlier  part  of  a  Will  be  incoii-  Ademption  by 
sistent  with  a  subsequent  gift  to  another  legatee  in  the  WiU,  or  legacy, 
in  a  codicil,  this  inconsistency  operates  as  an  ademption  or 
revocation  of  the  earlier  gift  {a). 


SECTION    I.      , 

Ademption  of  Specific  Legacies. 

The  general  rule  is,  that  in  order  to  complete  the  title  of  a 
specific  legatee  to  liis  legacy,  the  thing  bequeathed  must,  at  the 
testator's  death,  remain  in  specie  as  described  in  the  Will: 
otherwise  the  legacy  is  considered  as  revoked  by  ademption. 
For  instance,  if  the  legacy  be  of  a  speeified  chattel  in  possession, 
as  of  a  gold  chain,  or  a  bale  of  wool,  or  a  piece  of  cloth,  the 
legacy  is  adeemed,  not  only  by  the  testator's  selling  or  other- 
wise disposing  of  the  subject  in  his  lifetime,  but  also  if  ho 
should  change  its  form  so  as  to  alter  the  specific&.tion  of  it;  as 
if  he  ehould  convert  the  gold  chain  into  a  cup,  or  the  wool  into 
cloth,  or  makj  the  piece  of  cloth  into  a  garment,  the  legacy 
shall  be  adeemed  (6).  The  law  is  that  whore  you  find  a  change 
in  the  thing  bequeathed  ademption  will  follow,  unless  it  can  be 
shown  that  the  thing  is  changed  in  name  or  form  only  and  re- 
mains substantially  the  same  (c) . 

It  must  be  here  obsei'ved  that  the  rule  of  ademption  does  not  DemonBtra- 

tive  lagades : 

(a)  See  Kermode  v.  McDomiU,  L.  R.  1  Eq.  459,  460;  L.  II.  3  Oh. 
584;  Re  Stoodl&y,  [1916]  1  Oh.  242. 

(i)  Ashhurner  v.  M'Ouire,  2  Bro.  0.  0.  110.  So  where  the  tostator 
took  the  goods  bequeathed  with  hira  on  a  voyage,  and  the  ship  wivs  lost 
at  sea  and  the  goods  perished,  and  he  was  drowuotl;  it  was  held,  that 
as  it  could  not  be  shown  that  the  testator  died  before  the  goods  perished, 
the  legatee  had  no  interest  in  them,  and  no  claim  on  the  money  for 
which  they  had  been  insured:  Durrant  v.  Friend,  5  De  G.  &  Sm.  343. 

(c)  Be  Slater,  [1907]  1  Oh.  665. 
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apply  to  demonstrative  legacies:  i.e.,  to  legacies  of  so  much 
money  with  reference  to  a  particular  fund  for  payment:  as  for 
instance,  legacies  given  out  of  a  particular  stock  (<?),  or  debt  (e), 
or  term  (/) :  for  although  the  particular  fund  he  not  in  existence 
at  the  testator's  death,  the  iegatcesiwill  be  entitled  to  satisfaction 
out  of  the  general  estate  {g). 

It  is  now  proposed  further  to  consider  the  rule  above  laid 
down,  and  certain  qualifications  of  it,  by  applying  it  to  some 
of  the  examples  of  specific  legacies  heretofore  adduced  {Ji). 
Ademption  of  ^g  ^q  \^]^q  ademption  of  specific  legacies  of  debts  and  securities 
of  a  debt :  for  money :  If  a  debt  specifically  bequeathed  be  received  by  the 
testator,  the  legacy  is  adeemed:  because  the  subject  is  extin- 
guished, and  nothing  remains  to  which  the  words  of  the  Will 
can  apply  {i).  Thus,  in  Rider  v.  Wager  (k),  the  testator  speci- 
fically bequeathed  to  A,  part  of  a  debt  due  to  him  from  B.,  and 
the  remainder  to  C:  The  testator  called  in  the  money:  And 
Lord  King  determined  that  the  legacy  was  extinguished;  and 
further  held  in  the  same  case,  the  testator  having  bequeathed  to 
D.  a  debt  which  D.  owed  him,  that  this  legacy  was  adeemed  by 
payment  of  the  money  in  his  lifetime.  Again,  in  Gardner  v. 
Hatton  (Z),  a  testator  bequeathed  the  interest  of  7,000Z.  secured 
on  mortgage  of  an  estate  at  Worstead,  in  the  county  of  Norfolk, 
belonging  to  Mr.  Robert  Tuck:  The  7,000Z.  and  interest  were 
received  after  the  date  of  the  Will  by  the  testator's  agent,  on  his 
account,  and  immediately  afterwards,  6,000L,  part  of  it,  was 
invested  on  another  mortgage,  and  the  remainder  was  paid  into 
a  bank  in  which  the  testator  had  no  other  moneys,  but  was  after- 
wards drawn  out  by  a  person  to  whom  the  testator  had  o-iven  a 
cheque  for  tho  amount:  And  Sir  L.  Shadwell,  V.-C,  held  that 
the  legacy  was  specific,  and  notwithstandiug  the  6,000L  re- 
mained due  on  the  second  mortgage  at  the  testator's  death, 
that  the  legacy  was  whoUy  adeemed. 

So  a  partial  receipt  by  the  testator  of  the  debt  specifically 
bequeathed  will  operate  as  an  ademption  pro  tmito.  Thus,  in 
Ashhurner  v.  M'Guire  {m),  whei^  a  bond  debt  was  bequeathed, 

{d)  Ante,  p.    922.  (e)  Ante,  p.    925. 

(/)  Ante,  p.    927.  {g)  Ante,  p.    917. 

{h)  Ante,   p.    918    et  seq. 
(i)  Badrich  v.  Stevens,  3  Bro.  0.   C.  431. 

{h)  2  P.  Wms.  329,  330;  Stanley  v.  Potter,  2  Cox,  180;  Sidney  v. 
Sidney,  L..  R.  17  Eq.  65. 

(0  6  Sim.  93;  cf.  Re  BHdle,  4  0.  P.  D.  336. 
(to)  2  Bro.  C.  C.  108. 
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the  obligor  became  bankrupt,  and  the  testator  received  a  divi- 
dend under  the  commission  in  respect  of  the  debt :  Lord  Thurlow 
held,  that  this  receipt  was  an  ademption  pro  tanto.  So  in 
Fry €3'  V.  Morris  (n),  where  the  specific  legacy  was  of  money  due 
on  a  note  for  400L,  and  the  testatrix  received  385Z.  18s.  of  the 
debt,  vSir  William  Grant  determined  that  the  receipt  of  that  sum 
was  an  ademption,  on  the  ground  of  all  the  preceding  decisions, 
viz.,  that  the  thing  given  and  described  no  longer  existed. 

Such  being  the  principle  by  which  the  ademption  of  specific 
legacicis  is  governed,  the  fallacy  is  obvious  of  a  distinction? 
formerly  taken  with  respect  to  a  specific  legacy  of  a  debt,  viz., 
between  a  compulsory  and  a  volmitary  payment  of  it  to  the 
testator;  but  it  was  finally  established,  according  to  the  words 
of  Lord  Thurlow,  in  Humphries  v.  Humphries  (o),  that  "the 
only  rule  to  be  adhered  to  is  to  see  whether  the  subject  of  the 
specific  bequest  remained  in  specie  at  the  time  of  the  testator's 
death;  for  if  it  did  hot,  then  there  must  be  an  lend  of  the  'bequest;' 
and  thj  idea  of  discussing  what  were  the  particular  motives  and 
intention  of  the  testator  in  each  case,  in  destroying  the  subject 
of  the  bequest,  would  be  productive  of  endless  uncertainty  and 
confusioE  "    (p). 

A  distinction  was  made  by  Sir  John  Stuart,  V.-C,  in  the  case 
of  Clark  v.  Broume  {q)  between  the  gift  of  a  debt  qua  debt  and 
the  gift  of  the  sum  of  money  produced  when  the  debt  shall  have 
been  recovered  and  ceased  to  exist  as  a  debt;  as  for  example, 
where  there  is  a  gift  of  "whatever  sum  may  be  received  from 
my  clain.  on  A.  B.":  In  such  a  case  it  may  be  inferred  that  the 
testator  contemplated  the  recovery  of  the  debt  in  his  own  life- 
time, and  that  the  subject  of  the  gift  is  not  the  debt  itself,  but 
the  amount  recovered  in  respect  of  it;  and  the  receipt  of  such 
amount  by  the  testator  will  be  no  ademption:  at  all  events  if  he 
sets  ic  apart,  and  does  not  mix  it  with  the  general  mass  of  his 
property.  But  from  this  decision,  as  well  as  from  that  of  Sir 
W.  Grant,  in  the  earlier  case  of  Le  Grice  v.  Finch  (r).  Sir 
G.  Jesscl,  M.  R.,  disisentod  (s),  holding  these  cases  always  to,l>e 

(n)  9  Vcs.  360.  (o)  2  C!ox.  185. 

(p)  Jones  V.  Southall,  32  Beav.  31.  For  an  instance  of  a  receipt 
which  docs  not  amount  to  an  ademption,  see  Graves  v.  Ihiqhes,  4 
Madd.  381. 

{q)   2  Sm.  &  G.   524. 

ir)  3  Mor.  50. 

(?)  Harrison  v.  Jackson,  7  0.  D.  339.  See  also  Manton  v.  Tahois, 
30  C.  D.  92,  per  Bacon,  V.-O. 
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cases  of  construction;  that  is,  to  turn  on  the  question  whether 
the  gift  waj  of  the  money  as  invested,  or  of  the  proceeds  of  the 
fund  however  invested  (i^). 

The  doctrine  of  ademption  applies  to  an  appointment  by  Will, 
whether  made  under  a  general  or  under  a  special  power,  and 
such  an  appointment  fails  in  case  of  the  non-existence  at  the 
death  of  the  testator  of  either  the  object  or  the  subject  of  the 
appointment   (m). 

When  stock  is  specifically  bequeathed,  and  it  does  not  wholly, 
or  doe^  only  in  part  exist  at  the  testator's  death,  the  legacy  will 
either  be  totally  or  partially  adeemed,  as  the  case  may  be. 
Thus,  in  Ashburner  v.  M'Guire  (x),  the  testator  made  the 
following  bequest:  "To  A,,  now  at  school,  &c.,  my  capital 
stock  of  1,000Z.  in  the  India  Company's  stock,  with  the 
dividends,  &c.:  "  The  fund  was  afterwards  sold  by  the 
testator:  And  Lord  Thurlow  decided  that  the  legacy  was 
adeemed  (a). 

And  it  is  said,  that  the  legacy  is  irretrievably  adeemed,  by 
the  sale  of  the  stock;  and  will  not  be  revived  by  a  new  purchase 

(t)  In  Moore  v.  Moore^  29  Beav.  496,  and  Morgan  v.  Thomas,  6 
0.  D.  176,  it  was  held,  on  the  construction  of  the  Wills  in  question,  that 
the  gift  was  of  the  proceeds  of  the  fund  and  that  the  money  could  be 
traced:  Re  Bythway,  80  L.  J.  Oh.  246.  But  see  and  cf.  Be  Bridle, 
4  0.  P.  D.  336,  where  a  testator  bequeathed  to  his  niece,  L.  B.,  a 
mortgage  of  2001.,  which  was  subsequently  redeemed  during  the 
testator's  lifetime,  and  it  was  held  that  the  bequest  was  adeemed, 
although  the  testator  had  placed  the  mortgage  money  to  a  separate 
account  at  his  banker's,  and  put  the  pass  book  into  the  hands  of  the 
legatee. 

{u)  Be  Dowsett,  [1901]  1  Oh.  398;  Be  Moses,  [1902]  1  Oh.  100; 
[1903]  A.  0.  13.  In  Be  Johnstone's  Settlement,  14  0.  D.  162,  where 
tho  Will  was  made  in  exercise  of  a  power  of  appointment,  the  legacies 
were  held  not  to  be  adeemed  by  a  subsequent  change  of  investment. 

(x)  2  Bro.  0.  0.  108. 

(a)  See  also  Han-ison  v.  Jackson,  7  0.  D.  339.  And  where  a  testator 
having  certain  debentures  at  the  date  of  his  Will  thereby  gave  "  all 
my  debentures  "  upon  certain  trusts,  and  after  the  date  of  the  Will 
the  testator  exercised  an  option  given  to  him  by  'fclie  company  who  had 
issued  the  debentures  and  converted  them  into  debenture  stock  of  the 
same  company;  it  was  held  that  the  debenture  stock  did  not  pass:  Be 
Lane,  14  0.  J).  856.  But  see  Be  Herring,  [1908]  2  Ch.  493;  and  cf. 
Be  Nottage,  [1895]  2  Ch.  657;  Be  Weeding,  [1896]  2  Ch.  364.  A  gift 
of  "  all  my  interest  in  the  Coventry  Street  Estate  "  was  held  to  be 
adeemed  by  the  sale  of  the  estate  subsequently  to  the  Will,  although 
the  purchase  money  stood  on  deposit  at  the  testator's  bankers  at  the 
time  of  his  death:  Manton  v.  Tabois,  30  0.  D.  92.  It  sometimes 
happens  that  a  gift  held  not  to  be  specific,  but  general,  fails  tlirough 
the  non-existence  of  a  standard  of  value;  for  instance,  a  gift  of  so 
much  money  as  v^-ill  buy  fifty  shares  in  a  company  which  at  the  death 
of  the  testator  had  been  reconstructed  and  had  ceased  to  exist:  Be 
■Cray,  38  C.  D.  205. 
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of  similar  stock  by  the  testator  (6).  In  Pattison  v.  Pattison  (c), 
a  testator  gave  to  Margaret  Forbes,  whom  he  afterwards  mamed, 
among  other  bequests  the  sum  of  50/.  Long  Annuities,  which  he 
described  as  purchased  with  1,000Z.  left  him  by  the  Will  of 
James  Tillard:  After  his  mai'riage  he  made  a  codicil,  by  which 
he  confirmed  to  his  wife  the  benefits  given  to  her  by  his  Will, 
in  addition  to  the  provision  made  for  her  by  her  marriage  settle- 
ment: He  afterwards  sold  his  Long  Annuities,  and  with  the 
produce  purchased  new  Annuities,  wliich  differed  only  from  the 
Long  Annuities  by  being  terminable  a  quarter  of  a  jear  sooner: 
Subsequently  to  this  transaction,  he  made  another  codicil,  by 
which  he  confirmed  his  Will  and  former  codicil:  and  Sir  John 
Leach,  M.  R.,  held,  that  the  legacy  of  501.  Long  Annuities  was 
adeemed:  his  Honour  observing  that  the  law  was  settled,  that  a 
legacy  is  adeemed  if  the  specific  thing  do  not  exist  at  the 
testator's  death. 

There  was  a  time  when  the  Courts  held  that  ademption  was 
dependent  on  the  testator's  intention,  and  on  a  presumed  inten- 
tion on  his  part,  and  it  was  therefore  held  in  the  old  days  that 
when  a  change  was  effected  by  public  authority  or  without  the 
will  of  tht  testator  ademption  might  not  follow.  But  for  many 
years  that  has  ceased  to  be  law,  and  it  is  now  the  law  that  where 
you  find  a  change  of  property  effected  by  virtue  even  of  an 
Act  of  Parliament,  ademption  will  follow  unless  you  can  show 
that  the  property  is  clianged  in  name  or  form  only  and  remains 
substantially  the  same  (d).  Accordingly  where  a  testator  be- 
queathed the  interest  arising  from  "money  invested  in  the 
Lambeth  Waterworks  Company,"  and  after  the  date  of  the  Will 
the  testator's  stock  was  converted  into  stock  of  the  Metropolitan 
V\^atcr  Board,  it  was  held  that  the  bequest  tof  the  stock  had 
been  adeemed  (e).  In  Re  Clifford  (/),  where  there  was  a 
specific  bequest  of  "  twenty-thrco  of  th&sharce  belonging  to  mo  " 
in  a  certain  company,  and  the  original  shares  of  80L  each 'had 
been  sub-divided  into  four  new  20L  shares,  it  was  held  that  the 


(o)  But  see  tho  dicta  of  Lord  Talbot  in  Partridge  v.  Partridge, 
Cas.  tomp.  Tall).  227;  of  Lord  TIardwicke  in  Evelyn  v.  Ward,  1  Vca. 
Sen.  42G;  and  of  Sir  Thomas  Clarke,  in  Drinkwatcr  v.  Falconer,  2  Vcs. 
Sen.  025. 

(c)  1  M.  &  K.  12. 

(d)  Re  Slater,  [1907]  1  Cli.  G65.  See  also  OaJces  v.  Oakcs,  9  Karo 
666. 

(e)  Ibid. 

(/)  [1912]  1  Ch.   29;   of.  Be  Oillins.  [1903]  1   Ch.  315. 
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original  shares  though  changed  in  form  wore  substantially  the 
same,  and  that  there  was  no  ademption. 

Under  the  old  law  there  was  no  ademption  where  the  stock 
has  been  transferred  into  another  fund  without  the  knowledge 
or  authority  of  the  testator  {g) ;  nor  where  the  stock  was  merely 
transferred,  with  the  testator's  consent,  from  the  name  of  his 
trustee  into  his  own  Qi) ;  or,  as  it  would  seem,  from  the  names 
of  old  to  those  of  new  trustees,  or  from  the  specified  fund  to  a 
fresh  security,  under  a  power  so  to  do  (i) . 


Ademption  of       jf  ^  partner,  under  articles  providing  for  the  renewal  of  the 

specific  lei;-acy  ^  ■  n      -l^        ^  i         i   •         i  p     i.i  at. 

of  partnership  piartncrship,   Specifically    bequeaths   his    share    ot    the   protits 
share:  (naming  the  amount),  and  upon  the  expiration  of  the  old,  new 

articles  are  entered  into,  by  which  his  share  of  the  profits  is 
altered,  the  legacy  will  not  be  revoked  by  ademption  {k). 


Ademption  of 
specific  legacy 
of  goods : 


not  by 
pawning 


when  by 
removal. 


As  to  ademption  of  specific  legacies  of  goods,  it  must  be 
observed,  that  where  the  disposition  of  the  subject  is  not  abso- 
lute, the  legacy  will  not  be  adeemed :  As  where  a  testator  pawns 
or  pledges  an  article  specifically  bequeathed,  a  right  of  redemp- 
tion is  left  in  him,  and  passes  to  the  legatee  at  his  death;  so  as 
to  enable  him  to  call  on  the  executor  to  redeem  and  .deliver  it  to 
him  {I). 

The  ademption  of  a  specific  legacy  of  goods  will  sometimies 
be  effected  by  the  mere  removal  of  them:  Thus  where  the 
testator  bequeathed  all  his  books  at  his  chambers  in  the  Temple; 
and  afterwards  removed  his  books  into  the  country,  this  was  held 
to  extinguish  the  legacy  {m) .  So  where  the  bequest  was  of  all 
the  testator's  household  goods,  plate,  linen,  china,  &c.,  &c., 
which  should  be  in  or  about  his  dwelling-house  at  B.  at  the 


(g)  Shaftesbury  v.  Shaftesbury,  2  Vern.  747;  Basan  v.  Brandon, 
8  Sim.  171.  So,  where  the  subject  of  a  specific  legacy  was  sold  during 
the  testator's  lunacy  by  his  son,  it  was  held  by  Stuart,  V.-C,  that 
there  was  no  ademption:  Jenkins  v.  Jones,  li.  E,.  2  Eq.  323.  Bub 
where  after  the  Will  a  testator  was  found  a  lunatic,  and  by  an  order 
in  the  lunacy  certain  shares  specifically  bequeathed  were  dire^^ted  to 
be  sold  and  the  proceeds  invested  in  other  securities,  the  bequest  of 
such  shares  was  held  to  be  adeemed:  Jones  v.  Green,  L.  E.  5  Eq.  555; 
Re  Freer,  22  0.  D.  622. 

{h)  Dingwell  v.  Askew,  1  Ck)x,  427. 

(i)  Cf.  Be  Johnstone's  Settlement,  14  0.  D.  162. 

(k)  Black  well  v.  Child,  Ambl.  260. 

(Z)  Ashburner  v.  M'Guire,  2  Bro.  C.  0.  113,  by  Lord  Thurlow. 

(m)  Green  v.  Symonds,  1  Bro.  C.  C.  129,  in  note.  But  see  Cunning- 
ham V.   Boss,  post,  p.  1067;  Norris  v.  Norris,  post,  p.  1068. 
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time  of  his  death;  and  he  afterwards  took  another  house,  into 
which  he  removed  the  greater  part  of  the  fui-niture  from  the 
house  at  B.;  this  removal  was  held  an  ademption  {n).  Ag-ain, 
where  the  testator  bequeathed  to  his  wife  the  lease  of  his  house 
in  Baker  Street,  and  the  household  f  urnitui'e,  plate,  pictures  and 
certain  other  articles  therein,  and  the  lease  having  expired  in  his 
lifetime,  part  of  the  furniture  was  sold,  and  the  remainder, 
together  with  the  plate,  pictures,  and  other  articles,  was  removed 
to  a  house  which  the  testator  took  in  Edward  Street;  it  was  held, 
that  the  legacy  was  adeemed;  because  it  was  clear  that  the 
testator  made  the  bequest  of  the  furniture,  &c.,  with  reference 
to  giving  the  lease,  and  that  he  had  in  contemplation  an  enjoy- 
ment of  the  house  with  the  furniture,  &c.,  and,  consequently, 
that  the  bequest  had  totally  failed  by  the  change  of  circum- 
stances (o). 

But  no  ademption  by  removal,  it  would  seem,  will  take  place,  Cases  where 
where  the  goods  are  removed  for  their  preservation,  as  to  save  ^  renwval^'^ 
them  from  fire  {p) ;  or.whei-eithey  are  removed  by  fraud,, or  with- 
out the  testator's  knowledge  or  authority  (g);  or  where,  by  the 
nature  of  the  place  described,  it  is  clear  that  their  locality  was 
not  referred  to  as  essential  to  the  bequest,  as  in  the  case  of  a 
specific  legacy  of  goods  in  a  ship  (r) ;  or  where  the  testator  has 
two  houses,  in  which  he  lives  alternately,  and  being  possessed  of 
one  set  of  furniture  only,  which  he  removes  with  himself  to  each 
house,  bequeaths,  while  residing  in  one  of  them,  all  his  furniture 
in  that  house  (s). 

In  Cimningham  v.  Ross  (t),  a  testator  bequeathed  all  his  bills, 
bonds,  &c.,  belonging  to  him,  lying  in  the  lodgings  he  possessed 
in  the  house  belonging  to  Mr.  Smith:  At  his  death  the  testator 
had  no  effects  in  the  house  of  Mr.  Smith:  It  was  contended  that 
the  legacy  failed,  on  the  authority  of  the  case  of  Shaftesbury  v. 
Shaftesbury  (u),  in  which  case  thd  testator  devispcd  to  his  wife  all 
his  goods  that  should  be  in  his  house,  and  before  his  death  ho 

(n)  Heseltine  v.  Heseltine,  3  Madd.  276.  See  also  Spencer  v. 
Spencer,  21  Beav.  548. 

(o)  Colleton  v.  Oarfh,  6  Sim.  19. 

(p)  Chapman  v.  Hart,  1  Ves.  Sen.  273;  Re  Johnston,  26  C.  D. 
538,  553. 

{q)  Shaftesbury  v.  Shaftesbury,  2  Vern.  747. 

(r)  Chapman  v.   Hart,  1   Ves.  Sen.   273. 

(s)  Land  v.  Devaynes,  4  Bro.  C.  C.  537;  Rawlinson  v.  Itawlinson, 
3  C.  D.  302. 

{t)  2  Cas.  temp.  Lee,  272. 

(u)  2  Vern.  747. 
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removed  all  the  goods  from  the  said  house,  and  the  devise  was 
held  void :  But  Sir  Gcorg-e  Leo  was  of  opinion  that  the  present 
case  differed  from  that;  for  there  the  testator  devised  all  his 
goods  that  should  he  in  his  house,  which  implied,  that  should  be 
there  at  his  death;  but  in  the  present  case  the  words  were  only 
descriptive  of  what  the  testator  meant  to  bequeath;  and  there- 
fore it  was  immaterial  whether  they  remained  at  Smith's  house 
at  the  time  of  his  death  or  not. 

Again,  in  N Orris  v.  N orris  (x),  a  testator  bequeathed  to  his 
wife  as  follows: — "All  my  interest  in  my  house  at  Lavender 
Hill,  the  furniture,  books,  pictures,  wines,  &c.,  &c.":  After  the 
date  of  his  Will,  the  testator  removed  from  Lavender  Hill  to 
Spencer  Lodge,  taking  with  him  furniture,  books,  pictures, 
wines,  land  plate:  He  afterwards  purchased„more  of  these  larticles, 
and  died  at  Spencer  Lodge.  And  it  was  held  by  Knight  Bruce, 
V.-C,  that  the  testator's  wife  was  entitled  to  the  furniture, 
books,  pictures,  wines,  and  plate,  which  he  had  at  the  time  of 
his  death. 

Ademption  of        As  to  the  ademption  of  specific  legacies  of  terms  for  years; 
terais  for  generally  speaking,  when  the  testator  expresses  himself  in  the 

years :  present  tense,  and  all  the  words  directly  refer  to  a  lease  of  which 

he  was  then  possessed,  a  specific  legacy  of  such  lease  will  be 
adeemed  by  a  sui*render;  and  a  new  term,  acquired  by  the 
testator  upon  a  renewal  of  the  surrendered  lease,  will- not  pass 
to  the  specific  legatee  (y) :  but  such  an  ademption  wiU,  it  ap- 
pears, be  effected  only  when  the  testator  has  the  legal  estate  in 
the  term  specifically  bequeathed:  for  where  the  testator  is 
merely  a  cestui  que  trust,  and  the  equitable  interest  only  is  be- 
queathed, the  Court  will  not  permit  a  mere  surrender  of  the  old 
lease  by  the  testator  and  his  trustee  to  defeat  the  specific  legacy, 
but  will  consider  the  intention  of  the  testator  appearing  upon 
the  Will  (z). 

And  even  before  section  24  of  the  WiUs  Act,  1837,  no  such 
ademption  would  have  taken  place  when  the  expressions  of  the 
bequest  had  a  prospective  or  future  operation,  as  where  they 
were  of  "  all  the  estate  which  I  have  or  shall  have, to  come  in  the 

(x)  2  OoU.  719. 

ly)  Ahney  v.  Miller,  2  Atk.  593,  597.  See  also  Budstone  v.  Ander- 
son, 2  Ves.  Sen.  418;  Hone  v.  Medcraft,  1  Bro.  0.  0.  261;  Porter  v. 
Smith,  16  Sim.  251;  Cooper  v.  Mantell,  22  Beav.  223.  But  see  sect.  24 
of  the  Wills  Act,  infra. 

(z)  Carte  v.  Carte,  3  Atk.  174;  Slatter  v.  Noton,  16  Ves.  201. 
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land  held  by  me  under  a  lease  from  A."  (a);  or  where  the  old 
lease  containing  a  covenant  on  the  part  of  the  lessor  to  renew, 
the  lessee  bequeathed  "aU  my  right  and  interest  under  or  hy 
virtue  of  the  lease"  (6).  Lastly,  a  surrcndei*  of  a  lease 
will  not  operate  as  an  ademption,  where  the  bequest  is  not 
specific;  as  where  the  testator  deviseis  "  all  and  singular 
my  leasehold  estate,  goods,  chattels,  and  personal  estate  what- 
soever "  (c). 

By  section  23  of  the  Wills  Act,  "  no  conveyance  or  other  act  i  Vict.  c.  26, 
made  or  done  subsequently  to  the  execution  of  a  Will  of  or  ^•-^• 

.  11  1         •  -1  bequest  not  to 

relating  to  any  real  or  personal  estate  therein  comprised,  except  be  rendered 
an  act  by  which  such  Will  shall  be  revoked  as  aforesaid,  shall  "^operative 

•^  ■  .  'by  any 

prevent  the  operation  of  the  Will  witli  respect  to  such  estate  subsequent 

or  interest  in  such  real  or  personal  estate  as  the  testator  shall  ^^  ^ct.  ° 
have  power  to  dispose  of  by  WiU  at  ^the  time  of  his  death  "  {d). 

And  by  section  24,  "  every  Will  shall  be  construed,  with  refer-  Sect.  24. 

ence  to  the  real  estate  and  personal  estate  comprised  in  it,  to  ^^*^  ^^^"^  ^ 

construed  to 


speak  and  take  effect  as  if  it  had  been  executed  immediatcl^y  speak  from 

the  death  o 
the  testator 


before  the  death  of  the  testator,  unless  a  contrary  intention        a^ath  of 


shall  appear  by  the  Will"  (e). 

The  consequence  of  the  23rd  section  above  stated  is,  that  all 
those  cases  in  which  it  was  formerly  held  that  a  Will  was 
revoked  by  an  alteration  of  the  estate  of  the  testator  are  put  an 
end  to,  and  a  Will  can  only  be  revoked  by  marriage,  by  express 
declaration  in  writing,  or  by  burning,  &c.    Accordingly,  whore 

(a)  James  v.  Dean,  11  Ves.  383,  389;  Ahney  v.  Miller,  2  Atk.  599; 
Slatter  v.  Noton,  16  Ves.  199;   Colegrave  v.  Manby,  6  Madd.  84. 
{h)  1  Kop.  Leg.   311,  312,  3rd  edit. 

(c)  Stirling  v.  Lydiard,  3  Atk.  199;  Digby  v.  Legard,  2  Dick.  500. 
Seo  ante.  p.  928;  but  ece  James  v.  Dean,  11  Ves.  390. 

(d)  Thus  in  Saxton  v.  Saxton,  13  C.  D.  359,  a  testator  bequeathed 
to  his  wife  all  his  term  and  interest  in  a  leasehold  house  in  which  he 
then  resided,  and  after  the  date  of  the  Will  purchased  the  freehold, 
and  it  was  held  that  the  wife  took  the  freehold.  But  in  Be  Knight, 
34  0.  D.  518,  where  a  testator  gave  the  lease  of  tlie  house  in  which  ho 
should  be  living  at  the  time  of  his  decease  to  liis  wife,  and  at  the  dato 
of  the  Will  was  living  in  a  house  held  by  him  for  a  short  term  at  a 
rack  rent,  a  freehold  house  which  he  subsequently  bought  and  went  to 
re.side  in  was  hold  not  to  pass  to  his  widow  under  the  devise.  Notwith- 
.standing  the  Wills  Act,  if  a  testator  devises  real  estate  and  afterwards 
sells  it,  and  the  purchase  is  not  completed  till  after  his  death,  tha 
purchase-money  belongs  to  his  personal  repre^'entatives  and  not  to  his 
devisee:  Farrer  v.  Winterton,  5  Beav.  1;  ante,  p.  506;  Moor  v.  liais- 
beck,  12  Sim.  123.  See  Gale  v.  Gale,  21  Beav.  349;  Blake  v.  Blake, 
15  C.  D.  481;  In  the  goods  of  Lloyd.  9  P.  D.  65. 

(e)  The  cases  as  to  the  construction  of  this  section  will  be  found 
collected,  ante,  pp.  145—148,  and  post,  Pt.  in.  Bk.  iii.  Ch.  iv.  §  8. 
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a  testator  devised  real  estates,  and  by  a  subsequent  void  deed, 
attested  by  two  witnessies,  conveyed  them  on  other  trusts,  it  was 
held  that  the  deed  was  not  a  writing  declaring  an  intontion  to 
revoke  within  the  20th  section;  and  therefore  that  the  Willi 
operated  on  such  estate  and  interest  as  the  testator  possessed  in 
the  property  at  his  death  (/). 


Ademption  of 
legacy  given 
by  father  as 
a  portion. 


SECTION  II. 

Ademption  of  Legacies  gi'Ven  as  Portions. 

As  to  the  ademption  of  legacies  given  as  portions  to  children 
by  their  father:  On  this  subject  an  artificial  doctrine  prevails  in. 
Courts  of  Equity,  the  establishment  of  which  has  excited  the 
regret  and  censure  of  more  than  one  eminent  modern  Judge, 
though  it  has  also  met  with  approbation  from  other  high 
authorities.  The  rule  is,  that  where  a  father  gives  a  legacy  to 
a  child,  it  must  be  understood  as  a  portion,  although  not  so 
described  in  the  Will,  because  it  is  a  provision  by  a  parent  for 
his  child  (g) :  and  if  the  father  afterwards  advances  a  portion 
for  that  child,  as  upon  marriage,  it  will  be  a  complete  ademption 
of  the  legacy,  not  only  in  cases  where  the  advancements  are 
larger  than,  or  equal  to,  the  testamentary  portions  (h),  but  also, 
it  has  been  said,  in  cases  where  the  sums  advanced  are  lesa^ 
than  the  sums  bequeathed  (i) .     But  it  was  decided  '  by    Lord 


(/)  Ford  V.  De  Pontes,  30  Beav.  572. 

(g)  By  Lord  Eldon,  in  Ex  parte  Pye,  18  Ves.  153.  See  also  the 
judgment  of  Wigram,  V.-O.,  in  Suisse  v.  Lowther,  2  Hare,  434  et 
seq.;  Be  Lacon,  [1891]  2  Oh.  482;  Re  Scott,  [1903]  1  Ch.  1.  The 
doctrine  of  ademption  of  legacies  founded  on  parental  or  g'wasi-parental 
relation  applies  also  to  cases  where  a  moral  obligation  other  than, 
parental  or  g-jmsi-parental  is  recognised  in  the  Will,  though  without 
reference  to  any  special  application  of  the  money:  Re  Pollock,  28 
0.  D.  552;  Re  Ashton,  [1897]  2  Ch.  574  (reversed  on  appeal  on  the 
evidence,  [1898]  1  Ch.  142). 

(h)  Ward  v.  Lant,  Prec.  Chanc.  182;  Jenkins  v.  Powell,  2  Vern. 
115;  Upton  v.  Prince,  Cas.  temp.  Talb.  71;  Scotton  v.  Scotton,  1  Stra. 
236;  Watson  v.  Lord  Lincoln,  Ambl.  325;  Grave  v.  Salisbury,  1  Bro. 
0.  0.  427;  Carver  v.  Bowles,  2  Russ.  &  M.  301;  Montague  v.  Montague, 
15  Beav.  565;  22  Beav.  488;  Hopwood  v.  Hopnvood,  7  H.  L.  0.  728; 
Be  Scott,  ubi  supra. 

(i)  Hartopv.  Whitmore,  1  P.  Wms.  681;  Clarke  v.  Burgoine,  1  Dick. 
353;  Ex  parte  Pye,  18  Ves.  153.  Where  a  sum  is  secured  by  a  settle- 
ment on  the  marriage  of  the  child,  it  is  not  necessary  that  it  should  be 
paid  in  order  to  operate  as  an  ademption  of  a  previous  legac}':  Hop- 
wood  v.  Hopwood,  7  H.  Lf.  C.  728. 
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Cottenham,  in  Pym  v.  Lockyer  {k),  after  a  careful  investig:ation 
of  all  the  authorities,  that  where  the  portion  is  less  than  the 
legacy,  it  shall  operate  only  as  an  ademption  pro  tanto.  The 
legacy  wiU  not  be  set  up  by  a  codicil,  made  after  the  settlement, 
ratifying  and  confirming  the  Will,  and  all  the  devises  and 
bequests  therein  contained  {I). 

A  sum  expended  by  a  father  in  paying  his  son's  debts  is  not 
necessarily  an  advance  to  the  son  by  way  of  portion,  but  may  be 
regarded  as  a  temporary  assistance  (m). 

The  presumption  against  double  portions  will  not  bo  repelled,  • 
although  there  may  be  a  difference  between  the  nature  of  the 
provision  made  by  the  Will  and  of  the  provision  under  a  subse- 
quent settlement  (n).  And  therefore  the  application  of  the 
principle  of  ademption  wiU  not  be  prevented  by  tlie  circum- 
stance that  the  limitations  of  the  portion  under  the  WiU  are 
widely  different  from  the  limitations  of  the  portion  under  the 
settlement.  This  doctrine  was  settled  by  the  decision  of  the 
House  of  Lords  in  Durham  v.  Wharton  {o).      In  this  respect 

{k)  5  M.  &  Or.  29;  Re  Pollock,  28  0.  D.  552,  556.  See  Kirk  v. 
Eddowes,  3  Hare,  515;  Re  Blundell,  [190G]  2  Ch.  222.  Where  tho 
advance  is  a  gift  of  stock,  its  value  must  be  ascertained  as  at  the  time 
of  the  gift:  Watson  v.  Watson,  33  Beav.  576;  Re  Crocker,  [1916]  1  Ch. 
25.  See  also  Re  Beddington,  [1900]  1  Ch.  771,  whez'o  it  was  held  that 
when  estate  duty  is  payable  by  reason  of  the  death  of  the  testator 
■within  one  year  of  the  gift,  the  amount  should  be  deducted  from  the 
value  of  the  gift:  Re  Crocker,  [1916]  1  Ch.  25. 

{I)  Booker  v.  Allen,  2  Euss.  &  M.  270;  Powys  v.  Mansfield,  3  Mylno 
&  Or.  359;  Montague  v.  Montague,  15  Beav.  565;  Jlopwood  v.  Hop- 
wood,  7  H.  L.  C.  728. 

(w)  Taylor  v.  Tatjlor,  L.  R.  20  Eq.  155;  Re  Scott,  [1903]  1  Oh.  1 
(overruling  in  effect,  Boyd  v.  Boyd,  L.  B.  4  Eq.  305,  and  Re  Blockley, 
29  0.  D.   250). 

(n)  Trimmer  v.  Bayne,  7  Vcs.  508;  Ex  parte  Pye,  18  Ves.  153; 
iHartopp  V.  Hartopp,  17  Ves.  184;  Sheffield  v.  Coventry,  2  Euss.  & 
M.  317;  Piatt  v.  Piatt,  3  Sim.  503;  Phillips  v.  Phillips,  34  Beav.  19; 
Datuson  v.  Dawson,  L.  E.  4  Eq.  504.  Where  the  settlement  is  made 
after  tho  Will  the  presumption  against  double  portions  will  not  be 
repelled  even  by  great  differences  in  the  nature  of  the  gift  by  Will, 
and  the  obligations  entered  into  by  the  testator  settlor  under  the  settle- 
ment. The  difference  between  such  a  case  and  the  class  of  cases  of 
which  Chichester  v.  Coventry  (L.  R.  2  H.  L.  71;  ante,  p.  1046, 
note  (/))  is  a  leading  example,  is  that  in  tJiis  last  clas.s  of  cases  where 
the  settlement  precedes  the  Will  a  debt  has  been  created  anterior  to 
the  gift  by  Will  and  the  gift  has  been  construed  not  as  a  satisfactioa 
of  the  debt,  but  rather  as  an  additional  bounty,  especially  whore  tho 
Will  contains  an  express  direction  for  payment  of  dcbt-s:  Dawson  v. 
Dawson,  ubi  supra;  Cooper  v.  Macdonald.  L.  E.  16  Eq.  258;  Stevenson 
V.  Masson,  L.  E.  17  Eq.  78.  The  direction  to  pay  debts  seems  im- 
material where  the  Will  precedes  tho  settlement:  Cooper  v.  Macdonald, 
uhi  supra. 

(o)  10  Bligh,  526;   3  01.  &  Fin.  146. 
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there  is  a  distinction  between  the  principle  of  the  ademption  of 
legacies  given  as  portions,  and  that  of  the  satisfaction  of  debts 
by  legacies  {p). 

It  was  formerly  considered  that  where  the  bequest  to  the  child 
is  of  a  residue  or  part  of  a  resiidue,  the  sublseiquent  adv^ance 
cannot  operate  as  an  ademption:  because  such  a  gift  cannot  be 
considered  as  a  legacy  of  a  portion,  which  must  mean  a  legacy 
of  a  definite  sum  {q).  But  the  contrary  doctrine  is  now  fully 
established  (r) . 

The  presumpition,  however,  wiU  not  prevail,  where  the  testa- 
mentary portion  and  subseqent  advancement  are  not  ejusdem 
generis  (s) ;  or  where  the  subsequent  advancement  depends  upon 
a  contingency,  and  the  testamentary  portion  is  certain  (t);  or 

(p)  Monck  V.  Monck,  1  Ball  &  Beat.  298;  Durham  v.  Wharton, 
10  Bligh,  545.  Accordingly,  if  a  parent,  having  made  a  Will  bequeath- 
ing a  certain  stun  to  a  child,  takes  upon  himself  to  make  a  settlement 
of  it,  the  variance  between  the  provisions  of  the  Will  and  those  of  the 
settlement  affords  no  argument  against  the  portion  being  a  satisfaction 
of  the  legacy:  Where,  therefore,  a  father  makes  an  absolute  gift  by 
his  Will  to  his  child,  and  afterwards,  on  the  marriage  of  that  child,, 
settles  a  like  sum  on  the  husband  and  wife  and  their  children,  the 
provision  of  the  settlement  is  a  satisfaction  of  the  legacy:  Barry  v. 
Harding,  1  J.  &  Lat.  475.  Again,  where  a  legacy  is  given  to  M.  with 
a  contingent  limitation  over  to  N.,  in  the  event  of  M.  dying  without 
children,  and  the  legacy  to  M.  is  adeemed  by  a  subsequent  gift  to  M. 
in  the  lifetime  of  the  testatrix,  to  which  no  limitation  in  favour  of  N. 
is  attached;  the  legacy  is  not  merely  adeemed  as  to  M.,  but  extinguished 
as  to  N.:  Twining  v.  Powell,  2  Coll.  262.  See  Garner  v.  Holmes, 
Gas.  temp.  Napier,  132,  133;  Phillips  v.  Phillips,  34  Beav.  19; 
M'Carogher  v.  Whieldon,  L.  E.  3  Eq.  236.  See,  as  to  the  rule  laid 
down  in  Chichest&r  v.  Coventry,  L.  E.  2  H.  L.  71,  ante,  p.  1046, 
note  {j);  and  cf.  Re  Tussaud's  Estate,  9  0.  D.  363;  Re  Vernon,  95 
Ij.  T.  48.  For  a  case  where  the  obligation  under  the  settlement  was 
held  not  to  be  a  debt  payable  before  the  declaration  of  the  residue,  see 
Bennett  v.  Houldsworth,  6  C.  D.  671. 

(q)  See  Farnham  v.  Phillips,  2  Atk.  215. 

{r)  Montefiore  v.  Guednlla,  1  De  G.  F.  &  J.  93.  See  also  Schofield 
v.  Heap,  27  Beav.  93;  Beckton  v.  Barton,  27  Beav.  99.  But  the  rule? 
as  to  double  portions,  though  to  a  certain  extent  applied  to  gifts  of 
residue  in  Montefiore  v.  Guedalla,  ubi  supra,  will  not  be  applied  for 
the  benefit  of  a  widow  or  stranger  who  may  have  an  interest  in  the 
residue:  Meinertzagen  v.  Walters,  L.  E.  7  Ch.  670;  Re  Heather, 
[1906]  2  Ch.  230.  So  the  doctrine  does  not  apply  at  the  instance  of 
grandchildren:  Re  Dawson,  [1919]  1  Ch.  102. 

(s)  Holmes  v.  Holmes,  1  Bro.  C.  C.  555;  Davys  v.  BoUcher,  3  Y.  & 
Coll.  411.  A  gift  of  a  sum  of  money  to  the  husband  of  a  daughter  by 
her  father,  simpliciter,  after  marriage,  is  not  an  ademption  of  a  legacy 
given  by  him  to  his  daughter:  Ravenscroft  v.  Jones,  32  Beav.  669. 
Nor  is  an  advance  to  the  daughter  herself  of  a  sum  for  her  marriage 
outfit:  ibid.  Nor  occasional  small  gifts,  nor  an  annual  allowance  of  a 
small  sum:  Watson  v.  Watson.  33  Beav.  574;  Schofield  v.  Heap,  27 
Beav.  93. 

(t)  Spinks  v.  Robins,  2  Atk.  491.     See  further  Crompfon  v.  Sale,. 
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where  a  legacy  or  advancement  is  not  merely  given  as  a  portion, 
but  is  expressed  to  be  made  in  lieu  of,  or  compensation  for,  an 
interest  to  which,  the  child  was  entitled  (u):  In  such  cases 
the  presumptive  ademption  by  advancement  will  not  take  place. 
It  should  seem,  also,  that  the  principle  does  not  extend  to  devises 
of  real  estate  (x) . 

Likewise,  this  presumption  may  be  rebutted  or  confirmed  by  Admissibility 
the  application  of  parol  evidence  of  a  different  intention  by  the  g^5g  g„ 
testator  (y) .  And  where  evidence  is  admisisible  for  that^purpose, 
counter-evidence  is  (also  admissible:  And  it  was  held  by  Sir 
John  Leach,  M.  R.,  in  Booker  v.  Allen  (2),  that  if  it  be  proved 
by  parol  evidence  that  the  testator  intended  the  provision  made 
by  the  settlement  to  be  in  lieu  of  the  legacy  left  by  the  Wjll^ 
the  settlement  wiU  be  held  a  satisfaction  of  the  legacy,  though 
the  two  provisions  differ  so  much  from  each  other,  that  they 
cannot  be  considered  substantially  the  same  (a) .  The  true  rule 
appears  to  be  that  parol  evidence  is  only  properly  admissible  in 
such  cases  for  the  purpose  of  showing  what  the  testator  meant 
by  the  act  subsequent  to  the  Will  (b).  The  law  on  this  subject 
was  fully  considered,  on  an  examination  of  all  the  previous 
authoiities,  by  Wigram,  V.-C,  in  Kirk  v.  Eddowes  (c).  In 
that  case  a  testator  bequeathed  the  sum  of  3,000/.  to  his  daughter 
for  her  separate  use,  for  life,  with  remainder  to  her  children  as 
eihe  should  (appoint;  and,  in  default  of  appointjnent,  to  her 
children  equally,  with  provisions  for  survivoi-ship,  advancement, 
and  for  the  substitution  of  their  isisue;  land  subject  to  an  annuity, 
and  to  his  debts,  he  devised  and  bequeathed  all  the  residue  of  his 
real  and  pei"sonal  estate  (naming  securities  for  money)  unto  his 
son  absolutely :  After  the  date  of  the  Will,  the  testator  gave  to 
his  daughter  and  her  husband  a  promissory  note  for  500/.  then 
due  to  the  testator:  In  a  suit  by  the  children  of  the  daughter 


2  P.  Wms.  553.  But  seo  also  the  observations  of  Lord  Cottenham  ia 
Powys  V.  Mansfield,  3  Mylno  &  Or.  374,  375. 

(«)  Baugh  v.  Read,  1  Ves.  257.  But  see  the  observations  of  Lord 
Lyndhurat  in  Durham  v.   Wharton,  10  Bligh,  546. 

(x)  Davys  v.  Boucher,  3  Younge  &  0.   397. 

Oy)  Trimmer  v.  Bayne,  7  Ves.  508;  Powys  v.  Mansfield,  3  Mylne 
&  Cr.  359;  Hopwood  v.  Ilopivood,  7  H.  L.  C  728;  Phillips  v.  Phillips. 
34  Bcav.  19,  21;  Me  Tussaud's  Estate.  9  0.  D.  363;  see  ante,  p.  1048, 
note  (0;   Fowkes  v.  /-"ascoe,  L.  E.  10  Oh.  343;  Be  Scott,  [1903]  1  Ch.  1. 

(z)  2  Euss.  &  M.   270. 

(a)  Sec  also  Llor/d  v.  Harvey,  2  Euss.  &  M.  310. 

(6)  Hall  V.  Hill,  1  Dr.  &  W.  94,  116—119,  131,  132. 

(c)  3  Hare,  509,  e.xplainod  in  Be  Shields.  [1912J  1  Oh.  591;  cf. 
Smith  V.  Gander,  9  0.  D.  170;  Re  Lacon,  [1891]  2  Oh.  482. 
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against  the  son,  claiming  to  have  the  legacy  of  3,000Z.  invested 
and  secui-ed  for  their  benefit,  the  defendant  tendered  parol 
evidence  that,  after  the  date  of  the  Will,  the  testator  was 
requested  by  his  daughter  to  confer  aome  benefit  on  her 
husband,  and  that,  thereupon,  the  testator  gave  her  the  pro- 
missory note,  declaring  that  it  was  to  be  in  part  satisfaction  of 
the  legacy  of  3,000L:  and  that  the  testator  was  advised  by  his 
solicitor,  that  it  was  not  necessary  to  alter  his  Will  to  give  it 
that  effect:  And  the  learned  Judge  held,  tliat  this  evidence  was 
admissible,  as  constituting  an  essential  part  of  a  transaction  sub- 
sequent to,  and  independent  of,  the  Will,  of  which  subsequent 
transaction  there  was  no  evidence  in  writing:  and  that  the 
parol  evidence  was  not  receivable  as  evidence  of  revocation  or 
alteration  of  any  part  of  the  WiU,  but  as  evidence  of  a  trans- 
action, whereby  the  legatee  had  received  part  of  her  legacy  by 
anticipation  {d) :  and  that  the  advance  to  the  daughter  and  her 
husband  was  an  ademption  pro  tctnto  of  the  legacy  bequeathed 
by  the  Will  for  the  benefit  of  the  daughter  and  her  children, 
which  was  in  the  natm'e  of  a  portion:  though  it  might  have 
been  otherwise,  if  the  children  had  been  all  living  at  the  date  of 
the  Will,  and  been  named  therein  individually,  and  not  merely 
described  as  a  class. 

Where  the  testator  is  in  loco  parentis  to  ithe  legatee,  the  legacy 
will  be  considered  as  a  portion,  and  will  be  adeemed  by  a  sub- 
sequent advancement,  in  all  cases  where  it  would  be  so,  if  made 
by  the  actual  parent  (e).  But  where  the  testator  stands  neither 
in  the  natural  nor  assumed  relation  of  parent  to  the  legatee,  the 
legacy  will  be  considered  as  a  bounty,  and  will  not  be  adeemed 
by  a  subsequent  advancement  (/) ;  unless  the  legacy  is  given 
for  a  particular  "pm'pose,  and  the  testator  advances  money  for  the 
&ame  purpose  {g) ;   or  unless  the  intention    otherwise    legally 


{(l)  His  Honour  disclaimed  holding  that  declarations  of  the  testator 
made  at  any  other  time  than  contemporaneously  with  the  advance 
would  be  admissible.     See  also  accord.  M'Clure  v.  Evans,  29  Beav.  422. 

(e)  Monck  v.  Monck,  1  Ball  &  Beat.  298;  Trimmer  v.  Bayne,  7 
Ves.  515;  Booker  v.  Allen,  2  Russ.  &  M.  270;  Powys  v.  Mansfield, 
3Mylne  &  Or.  359;  Twinin-ff,  v.  Powell,  2  Coll.  262;  Fowkes  v.  Pascoe, 
L.  E.  10  Oh.  343. 

(/)   Wetherhy  v.  Dixon,  19  Ves.  407;  Fowkes  v.  Pascoe,  ubi  supra. 

Ig)  Deheze  v.  Mann,  2  Bro.  0.  C.  166;  Monck  v.  Monck,  1  Ball  & 
Beat.  303;  Be  Pollock,  28  C.  D.  552,  556;  Be  Fletcher,  38  C.  D.  373 
(where  the  legacy  was  of  the  amount  of  a  debt).  A  legacy  may  be 
treated  as  intended  as  satisfaction  of  a  debt,  even  though  the  debt 
may  have  ceased  to  exist  at  the  death  of  the  testator,  and  even  though 
the  special  purpose  of  the  legacy  is  not  mentioned  in  the  Will.     See 
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appear  that  the  advancement  was  made  with  a  view  to  ademp-  ¥^  advance 

^  ^  .  ^       for  the  same 

tion  {h) .  A  leg^aoy  to  a  trustee  for  the  'benefit  of  an  infant,  purpose, 
to  whom  the  testator  is  not  in  loco  parentis,  is  not  given 
for  a  particular  puipose  within  the  above  rule,  so  as  to  be 
adeemed  by  a  subsequent  gift  of  the  same  sum  to  the  same 
trustee  for  the  same  pui'pose  (i).  But  a  legacy  to  the  trustees 
of  the  endowment  fund  of  a  hospital  is  within  the  rule,  and  is 
therefore  adeemed  by  a  gift  of  the  same  amount  to  the  same 
trustees  in  the  testator's  lifetime  (/c). 

The  question,  who  is  to  be  considered  as  standing  in  loco 
parcjitis,  with  reference  to  this  rule,  is  one  of  considerable 
difficulty  (Z),  which  must  in  a  great  degree  depend  upon  the 
individual  circumstances  of  each  particular  case. 

The  proper  definition  of  a  person  in  loco  pnrefiitis  to  a  child  is.  Definition  of 
a  person  who  means  to  put  himself  in  the  situation  of  the  lawful  ^^^^^i^^ 
father  of  the  child,  with  reference  to  the  father's  office  and  duty 
of  making  a  provision  for  the  child  (m).     And  it  necessjarily  Admissibility 
flows  from  the  rule  of  presumption  that  parol  evidence  is  admis-  evidence  to 
sible  to  prove  that  the  testator  was  in  this  predicament:  For  if  prove  testator 
the  acts  of  a  party  standing  in  loco  parentis  raise,  in  equity,  a  parentis. 
presumption  which  could  not  arise  from  the  same  acts  of  another 
person  not  standing  in  that  situation,  evidence  must  be  admis- 
sible te  prove  or  disprove  the  facts  upon  which  the  presumption 
is  to  depend;  viz.,  whether  he  had  meant  to  jjut  himself  in  loco 
parentis ;  and  as  the  fact  to  be  tried  is  the  intention  of  the  party, 
his  declarations,  as  well  as  his  acts,  must  be  admissible  for  that 

Be  Fletcher,  uhi  supra,  in  which  case  North,  J.,  says,  that  the  case 
stands  in  precisely  the  same  pocsition  where  the  existence  of  the  purpose 
is  founded  on  a  presumption  of  law  wliich  there  is  no  evidence  to  rebut, 
e.g.  the  presumption  that  a  legacy  of  exactly  the  same  amount  as  an 
existing  debt  is  given  in  satisfaction  of  the  debt.  See  also  the  observa- 
tions of  Lord  Cottenham,  in  Powys  v.  Mansfield,  3  Mylne  &  Cr.  377. 
In  the  following  cases  the  legacy  was  held  not  to  be  adeemed  by  reason 
of  the  non-corres-pondence  of  the  purposes  of  the  legacy  and  the 
advancement:  lioome  v.  Moome,  3  Atk.  181;  Spinks  v.  Sobius,  2  Atk. 
491;  Be  Ashton,  [1898]  1  Ch.  142;  Be  Aynsleij,  [1915]  1  Ch.  172. 

(A)  Pankhurst  v.  Howell,  L.  R.  6  Oh.  136;  Be  Fletcher,  38  C.  D. 
373,  377. 

(0  Be  Smythies,  [1903]  1  Ch.  259. 

[k)  BeCorhett,  [1903]  2  Ch.  326;  cf.  Be  Aynslcy.  supra. 

(Z)  See  the  remarks  of  Lord  Eldon  in  E.r  parte  Bye,  18  Yes.  150;. 
Bennet  v.  Bennet,  10  0.  D.  474,  477.  The  relation  must  exist  at  the 
time  of  the  Will:  Watson  v.  Watson,  33  Beav.  674;  Be  Ashton,  [1897] 
2  Oh.  574.  ^         -' 

(m)  Powys  V.  Mansfield,  3  Mylne  &  Cr.  359.  Sec  Bogers  v.  Soutten, 
2  Keen,  598;  Tucker  v.  Burrow,  2  H.  &  M.  519;  Campbell  v.  Campbell, 
L.  R.  1  Eq.  383;  Ex  parte  Pye,  18  Ve.s.  154,  per  Lord  Eldon. 
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purpose  {n).  Mothers  (o),  g^reat  uncles  (p),  uncles  {q),  grand- 
fathers or  grandmothers  (r),  or  putative  fathers  (.s),  are  not  to  be 
considered  in  loco  parentum,  unless  they  have  intended  to  assume 
the  office  and  duty  of  a  parent .  But  a  person  may  stand  in  loco 
parentis  to  a  child,  though  the  child  resides  with,  and  is  main- 
tained by  his  father  (t).  And  when  the  test-ator's  assumption  of 
the  office  of  a  parent  is  establiishcd,  his  legacy  will  be  considered 
a  portion,  and  accordingly  prima  facie  adeemed  by  a  subsequent 
advancement,  not  only  in  cases  where  he  is  collaterally  related 
to,  or  the  putative  father  of,  the  legatee,  but  also  where  no 
relationship  of  any  kind  subsists  between  them  (w). 

(n)  Powys  V.  Mansfield,  3  Mylne  &  Or.  370. 

(o)  Bennet  v.  Bennet,  10  C.  D.  474;  Re  De  Visme,  2  De  J.  &  S. 
17;  Sayre  v.  Hughe&,  L.  R.  5  Eq.  376;   Be  Ashton,  [1897]  2  Ch.  574. 

Ip)  Shudal  V.  Jekyll,  2  Atk.  516,  518. 

Iq)  See  Powel  v.  Cleaver,  2  Bro.  C.  0.  517,  518. 

(?•)  Roome  v.  Boome,  3  Atk.  183;  Berry  v.  Whitehead,  6  Ves.  547; 
Lyddon  v.  Ellison,  19  Beav.  565;  Be  Dawson,  [1919]  1  Ch.  102. 

(s)   Grave  v.  Salisbury,  1  Bro.  0.  0.  425,  cited  6  Ves.  547. 

(t)  Powys  V.  Mansfield,  3  Mylne  &  Or.  359,  overruling  the  decisioa 
of  the  Vice-chancellor,  6  Sim.  528. 

(m)  Be  Bollock,  28  C.  D.  552,  556.  The  reader  is  referred  to  1 
Eoper  on  Legacies,  333,  3rd  edit.,  for  an  able  examination  of  the 
question,  as  to  what  circumstances  are  sufficient  to  invest  the  testator 
with  the  assiuned  relation  of  parent  to  the  legatee,  and  whether  parol 
evidence  is  admissible  to  show  that  the  legacy  by  a  testator,  who  is 
not  actually  a  parent,  was  intended  for  a  portion.  Where  parol  testi- 
mony is  given  in  order  to  rebut  the  presumption  of  ademption  (in  a 
case  where  the  evidence  establishes  the  fact  that  the  testator  did  mean 
to  place  himself  in  loco  parentis),  it  is  plain  that  the  presumption  may 
be  supported  by  evidence  of  the  same  kind:  Bowys  v.  Mansfield, 
3  Mylne  &  Or.  370.  And  the  declarations  of  the  party  are  admissible 
ia  evidence  for  this  purpose:  Powys  v.  Mamsfield,  3  Mylne  &  Or.  374. 
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CHAPTER    THE     FOURTH. 

THE    PAYMENT    OF    LEGACIES. 

SECTION.  I. 
All  debts  must  he  paid  before  )any  Legacies  are  satisfied. 

It  is  obvious,  that  as  the  whole  personal  estate  is  liable  in 
the  hands  of  the  executor  to  the  payment  of  the  debts  of  th^ 
testator,  the  executor  must  take  oare  to  discharge  them,  before 
he  satisfies  any  description  of  legacy  {a). 

There  is  no  distinction,  in  this  respect,  in  favour  of  specific 
legacies:  Henoe  if  an  executor,  although  acting  hand  fide,  and 
under  a  conviction  that  the  assets  are  amply  sufficient  for  the 
payment  of  the  testator's  debts,  permits  specific  legatees  to 
retain  or  possess  themselves  of  the  articles  bequeathed  to  them, 
he  will  be  answerable  for  the  Value  of 'those  articles,  with  intereeib 
at  4L  per  cent.,  if  there  should  ultimately  be  a  deficiency  of 
assets,  jalthough  the  deficiency  should  be  occasioned  by  subse- 
quent events,  which  he  had  no  reason  to  anticipate:  And  the 
Court  will  direct  an  account  to  be  taken  of  the  value  of  the 
propert}^  so  possessed  by  the  legatees,  and  interest  to  be  com- 
puted, unless  it  is  certain  that  the  assets  will  ultimately  be 
sufficient  to  pay  all  the  creditor's  {h). 

There  has  already  been  occasion  to  point  out,  that  even  volun-  Voluntary 
tary  bonds  and  other  debts  by  specialty,  must    be    paid    in  <lebt8. 
preference  to  legacies  (c). 

(a)  For  this  pui-poso  a  fund  subject  to  a  general  power  of  appoint- 
ment and  passing  under  a  residuary  bequest  is  in  the  same  position  as 
the  rest  of  the  personal  estate:  Me  Hartley,  [1900]  1  Ch.  152. 

(6)  Spode  V.  S77iith,  3  lluss.  Chanc.  Cas.  511.  So  property  si>ocifi- 
cally  bequeathe<l  is  not  discharged  from  its  liability  to  the  testator's 
debts  by  the  circumstances  that  there  has  come  to  tlie  hands  of  the 
executor  personal  property  of  the  testator  not  speciHcally  bequeathtxi, 
more  than  suiHcient  to  pay  his  <lobts,  &c.,  and  that  the  specifically 
bequeathed  property  has  been  made  over  by  the  executor  to  the  specific 
legatee:  Davies  v.  Nicolson,  2  Do  G.  &  J.  (393. 

(c)  Ante,  p.    783. 
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With  respect  to  contingent  debts  and  liabilities,  a  question  of 
great  importance  formerly  arose;  namely,  whether  an  executor 
can  safely  make  payment  of  legacies,  or  deliver  over  a  residue, 
where  there  is  an  outstanding  covenant  of  his  testator  (or  bond, 
with  a  condition,  or  the  like)  which  has  never  yet  been  broken, 
and  which  may  or  may  not  be  broken  hereafter. 

This  question  was  discussed  in  Nedor  v.  Gennet  (d),  Eeles 
v.  Lcrmbert  (e), 'Hawkins  v.  'Day(f),  Pearson  v.  Archdealcen^g), 
and  the  result  seems  to  be  that  an  executor,  with  notice  of  even 
a  possible  liability,  cannot  safely  make  payment  of  legacies  or 
pay  over  the  residue  to  a  residuary  legatee.  If  he  does,  he  will 
have  no  answer  to  the  claim  of  the  creditor  whose  contingent 
claim  has  ripened  into  a  certain  claim.  Thus,  in  Taylor  v. 
Taylor  (h)  it  was  held  that,  where  executors  of  a  shareholder  in  a; 
Joint  Stock  Company  which  was  a  going  concern  at  the  time  of 
the  testator's  death,  paid  a  legacy  under  his  (Will  without  provid- 
ing for  any  contingent  liability  in  respect  of  the  shares  which 
they  retained  misold,  they  were  liable  to  pay  the  amount  of  the 
legacy  in  satisfaction  of  calls  (i).  As  against  the  legatee,  how- 
ever, the  executor  may  claim  i-epayment  of  the  capital  sum  which 
h©  Taas  paid  to  the  legatee,  but  without  any  intermediate  in- 
come, even  though  he  had  notice  of  the  contingent  liability  at 
the  time  when  he  distributed  the  estate,  but  not  if,  at  the  time 
when  the  legacy  was  paid,  the  contingent  liability  had  ripened, 
into  a  debt  of  which  the  executor  had  notice  (j) . 

Such  being  the  law,  it  was  held  that,  when  such  liabilities 
exist,  an  executor  is  not  bound  to  part  with  the  assets,  either  to  a 
particular  or  residuary  legatee,  without  a  sufficient  indenmity; 
land  that  a  Court  of  Equity  will  not  compel  him  to  do  so 
without  such  indemnity,  or  without  impounding  a  sufficient  part 
of  the  residuary  estate  for  that  purpose  (/r),  for  otherwise,  if  the 
contingent  covenants,   &c.,  should  afterwards  be   broken,   the 


(d)  Oro.  Eliz.  466. 

(e)  Style,  37,  54,  73. 
(/)  Ambl.  160. 

ig)  1  Alcock  &  Nap.  23. 

(h)  L.  R.  10  Eq.  477.     See  also  He  Beivlei/s  Estate,  24  L.  T.  177. 

(i)  See  also  Knatchhull  v.  Fearnhead,  3  M.  &  0.  122;  Newcastle 
Banking  Co.  v.  Hymers,  22  Beav.  367. 

{j)  See  Jervis  v.  Wolferstan,  L.  R.  18  Eq.  18;  Whittaker  v.  Ker- 
shaw, 45  0.  D.  320;  cf.  Me  West,  [1909]  2  Ch.  180. 

(A-)  Simmons  v.  Bolland,  3  Mer.  547;  Vernon  v.  Egmont,  1  Bligh, 
N.  S.  554;  Cochrane  v.  Rohinson,  11  Sim.  378;  Fletcher  v.  Stevenson, 
3  Hare,  360,  370;  Dohson  v.  Carpenter,  12  Beav.  370;  Hickling  v. 
Boyer,  3  Mac.  &  G.  695;  Bean  v.  Allen,  20  Beav.  1. 
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executor  would  be  liable  to  iaiiswer  the  damages  de  honis  propriis, 
without  any  fault  in  him.    But  a  decree  or  order  of  the  Court  Order  of  the 
directing  the  administration  and  application  of  the  assets  is  of  Co'^^ 
itself  a  complete  and  perfect  indemnity  to  the  executor,  pro-  indemnity, 
vided  he  keeps  back  nothing  which  ought  to  be  disclosed  to  the 
Court  (l). 

With  regard  to  leasehold  property  the  covenantee  has  no  As  to  liability 
equity  to  apply  to  have  a  fund  set  apart  for  his  indemnity  (w) .  or  shares. 
But  it  has  been  the  jDractice  of  the  Court,  whei-e  the  property 
looimprised  in  the  lease  does  not  of  itself  furnish  a  sufficient 
security,  to  set  apart  out  of  the  residuary  estate  a  reasonable 
sum  to  cover  any  liability  which  may  in  any  reasonable  proba- 
bility arise  by  reason  of  a  future  breach.  The  effect,  however, 
of  setting  apart  a  fund  to  answer  future  breaches  of  covenant  is 
to  throw  a  great  burthen  upon  the  residuary  legatee  which 
should  not  be  inflicted  upon  him  unless  absolutely  necessary  (n) . 
In  Re  Nixon  (o),  where  in  an  administration  action  there  had 
been  ladvertisements  for  creditors,  but  no  claim  had  been  made  in 
respect  of  liability  under  leases,  which  though  formerly  vested 
in  the  testator  had  m)t  fallen  to  and  become  vested  in  the 
executors,  so  as  to  create  privity  of  estate  between  them  and  the 
lessors,  Byrne,  J.,  said  that  in  his  opinion  the  authorities  only 
show  that  it  is  neoessaiy  to  set  apart  a  fund  for  indemnity  when 
there  is  privity  of  estate,  and  accordingly  in  that  case  he  held 
that  a  fund  ought  not  to  bo  retained  to  the  detriment  of  the 
beneficiaries  under  the  Will.  So  too  where  there  'is  a  possible 
future  claim  for  calls  on  shares  the  Com't  will  order  distribution 
of  the  estate  without  directing  the  retention  of  assets  to  meet  the 
claim,  and  such  order  will  completely  exonerate  the  executors 
from  all  liability;  but,  semble,  the  order  can  only  be  made  in 
proceedings  in  which  administration  is  asked  for  (p) . 

By  virtue  of  section  27  of  Lord  St.  Leonards'  Act  (22  &  23  Lord  St. 
Vict.  c.  35),  if  the  executor  has  sold  the  leaseholds  and  assigned  \^°^!i^^^!  ,., 

'  ®  Art  (22  &  23 

Vict.  c.  35, 

(Z)  Dean  v.  Allen,  20  Beav.  1.     Seo  Smith  v.  Smith,  1  Dr.  &  Sm^  ®'  ^^^' 
384;  Dodson  v.  Sammell,  ibid.  575;    Widler  v.  Barrett,  24  Bcav.  413; 
Bennett  v.  Lytton,  2  J.  &  11.  155;  Addnms  v.  Fcrick,  26  Beav.  384; 
Williams  v.  Headland,  4  Gift".  505;   England  v.  Tredegar,  L.  R.  1  Eq. 
344;  Re  King,  infra. 

(w)  King  v.  Malcott,  9  Hare,  692. 

(n)  Brewer  v.  Pocock,  23  Boav.  210;  Smith  v.  Smith,  1  Dr.  &  Sm. 
384;  Dodson  v.  Sammell,  ibid.  575;  referred  to  in  Hardij  v.  Fothergill, 
13  App.  Cas.   at  p.  370. 

(o)  [19041  1  Oh.   638.      See   Re  Sales,  [1920]  W.   N.   54. 

(p)  Me  King,  [1907]  1  Ch.  72. 
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them  to  a  purchaser,  ho  may  without  the  order  of  the  Court  and 
of  his  own  authority  distribute  the  assets  without  making  pro- 
vision for  future  breach  of  covenant  in  the  lease  and  shall  not 
be  subject  to  any  liability  {q).  By  that  section  it  is  enacted 
that  "where  an  executor  or  administrator  liable  as  such  to  the 
rents,  covenants,  or  agreements  contained  in  any  lease  or  agree- 
ment for  a  lease  granted  or  assigned  to  the  testator  or  intestate 
whose  estate  is  being  administered,  shall  have  satisfied  all  such 
liabilities  under  the  said  lease  or  agreement  for  a  lease,  as  may 
have  accrued  due,  and  been  claimed,  up  to  the  time  of  the 
assignment  hereafter  mentioned,  and  sliall  have  set  apart  a 
sufficient  fund  to  answer  any  future  claim  that  may  be  made  in 
respect  of  any  fixed  and  a-soertained  sum  covenanted  or  agreed 
by  the  lessee  to  be  laid  out  on  the  property  demised  or  agreed  to 
be  demised,  although  the  period  for  laying  out  ^he  same  may 
not  have  arrived,  and  shall  have  assigned  the  lease  or  agreement 
for  a  lease  to  a  purchaser  thereof,  he  shall  be  at  liberty  to  dis-. 
tribute  the  residuary  personal  estate  of  the  deceased  to  and 
amongst  the  parties  entitled  thereto  respectively,  without  appro- 
priating any  part  or  any  further  part  (as  the  case  may  be)  of 
the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  lease  or  agreement  for  a  lease:  and  the  executor 
or  administrator  so  distributing  the  residuary  estate  shall  not, 
after  having  assigned  the  said  lease  or  agreement  for  a  lease  and 
having,  where  nec-essary,  set  apart,  such  sufficient  fund  as  afore- 
said, be  personally  liable  in  respect  of  any  subsequent  claim 
under  the  lease  or  agreement  for  a  lease:  but  nothing  herein 
contained  shall  prejudice  the  right  of  the  lessor  or  those  claiming 
under  him  to  follow  the  assets  of  the  deceased  into  the  hands  of 
the  person  or  persons  to  or  amongst  whom  the  said  assets  may 
have  been  distributed."  This  section  has  been  held  to  be 
retrospective   (r) . 

The  word  "purchaser"  in  the  above  section  means  a  person 
who  buys  a  lease  and  pays  for  it  in  money.  Accordingly  an 
assignment  by  an  executor  of  his  testator's  leasehold  property 
to  an  assignee  who  is  paid  for  taking  over  the  lease  and  indemni- 
fying the  executor  is  not  an  assignment  to  a  purchaser  within 
the  section,  and  consequently  the  executor  ought  to  set  aside  a 
sum  to  meet  futm^e  liabilities  (s). 

(g)  Dodson  v.  Sammell,  ubi  supra. 

(r)  Smith  v.  Smith,  1  Dr.  &  Sm.  384;  Be  Green,  2  De  G.  F.  &  J. 
121.  (s)  Be  Lawley,  [1911]  2  Oh.  530. 
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By  section  28  similar  provisions  are  made  as  to  the  liability  A^  to  liability 

•^  '■  .  u  •    r?  ^^  respect  of 

of  an  executor  in  respect  of  covenants  m  conveyances  or  chiei  covenants  in 
rent  or  rent-charge.  conveyances. 

But  it  has  always  been  held  that  an  executor,  who  has 
assented  unconditionally  to  a  specific  bequest  of  the  testator's 
leasehold  estates,  is  not  entitled  to  an  indemnit}^  out  of  the 
testator's  general  estate  in  respect  of  his  covenants  contained  in 
the  leases.  Consequently,  if  the  exeeutors  assign  the  leaseholds 
of  the  legatee  (whether  specific  or  residuary),  they  lose  their 
right  to  an  indemnity  out  of  the  general  lestate  {t) .  ^ 

It  may  here  be  mentioned,  that  the  old  pmctice  of  the  Court  ^^^^^^^g^^ 
of  Chanccxy  was,  that  the  legatee  should  in  all  cases  give  follow  assets, 
the  executor  security  to  refund,  if  debts  should  after^vards 
appear  {u) .  Afterwards  the  Court  ceased  to  require  such 
s.ecurity  (i');  and  since  then  cre-ditprs  have  been  allowed,  in 
Courts  of  Equity,  to  foUow  assets  in  the  hands  of  legatees,  as 
well  as  of  the  executor  (?(.'). 

Another  question  arises,  of  great  importance,  and  closely  con-  Payment  of 
neeted  with  the  preceding  inquiry,  viz.,  whether,  under  any  deMs^of whfch 
circumstances,  an  executor  or  administrator  can  be  allowed  pay-  an  executor 
ments  made  to  legatees,  or  parties  entitled  in  distribution,  as 
against  creditors  of  whose  claims  he  had  no  notice. 

The  question  was  discussed  in  the  cases  of  The  Governors  of 
the  Chelsea  Water  W&rks  v.  Coicper  {x),  Norman  a\  BaM,ry  (ij), 
Smith  v.  Da?j  (z),  Knatchhull  v.  Fearnhead  (a),  and  Hill  v. 
Gomme  (6),  and  these  authorities  appear  to  demonstrate,  that 
the  mere  circumstance  of  want  of  notice  of  a  death  or  claim 
against  the  estate  of  the  deceased  will  not  excuse  an  executor  or 
administrator  fix)m  the  payment  or  satisfaction  of  it,  if  the 
assets  were  originally  sufficient  for  the  purpose,  notwithstanding 
that,  in  ignorance  of  the  existence  of  the  debt  or  claim,  he  has 
bond  fide  handed  over  the  assets  to  legatees  or  parties  entitled 

(;;)  Shadholt  v.  Woodfall,  2  Coll.  30.  See  Hiclding  v.  Boyer,  3  Mac. 
&  G.  635,  646;  Smith  v.  Smith,  1  Drew.  &  Sm.  at  p.  387. 

(«)  Chamberlain  v.  Chamberlain,  1  Chanc.  Cas.  257;  March  v. 
Mussell,  3  Mylne  &  Or.  41,  42. 

(v)  Anon.,  1  Atk.  491. 

(w)  By  Lord  Hardwicke  in  Hawkins  v.  Day,  Harg.  MSS.  Ambl. 
804,  Blunt.'s  edit.:   March  v.  Russell,  3  Mvlne  &  Or.  42;  post,  §  x. 

(x)  1  Esp.  N.  P.  0.  275. 

ly)  6  Sim.  621. 

(2)  2  Mces.  &  W.  684. 

(fl)  3  M\lne  &  Or.   122. 

(6)  1  Beav.  540. 
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III. 


22  &  23  Vict, 
c.  35,  s.  29: 
After  notice 
to  send  in 
claims,  &c., 
executor  not 
to  be  liable  for 
debts,  alter 
distribution  of 
the  assets,  of 
■which  he  had 
not  then 
notice. 


in  distribution.  But  it  seems  to  have  been  considered,  in  some 
cases,  that  lapse  of  time  may  operate  as  a  waiver  of  the  right  of 
the  creditor  or  claimant,  by  way  of  laohcs  on  his  part,  so  as  to 
preclude  him  fi-om  complaining  of  the  insufficiency  of  the 
assets  (c);  and  Tindal,  C.  J.,  in  Richards  v.  Brown  {d),  says, 
that  if,  in  the  distribution  of  assets,  a  creditor  does  mislead  an 
executor,  either  by  laches  or  express  autliority,  so  as  thereby  to 
induce  the  executor  to  pursue  a  course  he  would  not  otherwise 
have  pursued,  the  creditor  is  precluded  from  complaining  of  an 
insufficiency  of  assets  (e) . 

The  hardship  on  the  executor  has  been  much  mitigated  by 
stat.  22  &  23  Vict.  c.  35,  s.  29,  which  provides  that  "where  an 
executor  or  administrator  shall  have  given  such  or  the  like 
notices  as  in  the  opinion  of  the  Coui"t  in  which  such  executor  or 
administrator  is  sought  to  be  charged  would  have  been  given  by 
the  Court  of  Chancery  in  an  administration  suit  for  creditorst 
and  others  to  send  in  to  the  executor  or  administrator  their* 
claims  against  the  estate  of  the  testator  or  intestate  (/),  such 

(c)  Davis  V.  Blackwell,  9  Bingli.  5. 

{d)  3  Bingh.  N.  0.  493.      ' 

(e)  See  Stroud  v.  Stroud,  7  M.  &  Gr.  417,  421.  But  Tindal,  C.  J., 
does  not,  although  he  uses  the  term  laches,  mean  that  the  mere  doing 
nothing  will  deprive  the  ci'editor  of  his  right  to  complain  of  a 
devastavit.  There  must  be  such  a  course  of  conduct  or  express 
authority  whereby  the  executors  have  been  misled  into  parting  with 
assets  available  for  payment  of  the  creditor's  claim:  Re  Birch,  27  C.  D. 
622;  Jewshtiry  v.  Mummery,  L*.  E..  8  C.  P.  60;  Richards  v.  Browne, 
3  Bingh.  N.  0.  493.  And  there  is  no  rule  in  equity  any  more  than 
in  law  that  mere  non-suing  for  any  period  within  the  time  limited 
by  the  Statute  of  Limitations  deprives  a  creditor  of  the  right  of 
requiring  payment:  Re  Baker,  2fl  0.  D.  230.  See  also  Rochefoucauld 
v.  Boustead,  [1897]  1  Ch.  196,  210;  and  Re  Gallard,  [1897]  2  Q.  B.  8. 

(/)  An  executor  who  has  distributed  the  assets  of  his  testator  after 
issuing  advertisements  and  taking  the  steps  pointed  out  by  the  Act, 
will  have  the  same  protection  as  if  he  had  administered  the  estate 
under  a  decree  of  the  Court,  and  if  he  should  have  retained  any 
legacies  as  trustee  after  appropriating  them  for  the  benefit  of  the 
cestui  que  trusts  he  will  no  longer  be  under  any  liability  qua  executor. 
See  Clegg  v.  Rowland,  L.  R.  3  Eq.  368;  Hunter  v.  Young,  4  Ex.  Div. 
256.  But  an  executor  with  notice  of  a  claim  against  his  testator's 
estate  is  not  discharged  by  the  fact  that  the  person  entitled  to  make 
the  claim  has  failed  to  send  in  particulars  in  answer  to  the  statutory 
advertisements:  Re  Land  Credit  Company  of  Ireland,  Markwell's  Case, 
21  W.  R.    135. 

The  executors  of  a  testator  whose  estate  was  liable  to  replace  trust 
money  in  consequence  of  a  breach  of  trust,  having  only  issued  notices 
for  claims  against  the  testator's  estate  to  be  sent  in  within  three  weeks, 
by  advertisements  in  local  newspapers  in  the  neighboui'hood  where 
the  testator  resided  and  not  in  the  London  Gazette,  was  held  by  Lord 
Eomilly,  M.  E.,  not  to  be  protected  from  liability  under  the  above 
section:  Wood  v.  Weightman,  L.  E.  13  Eq.  434.     It  has,  however,  been 
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executor  or  administrator  shall,  at  the  expiration  of  the  time 
named  in  the  said  notices,  or  the  last  of  the  said  notices,  for 
sending  in  such  claims,  be  at  liberty  to  distribute  the  assets  of 
the  testator  or  intestate,  or  any  part  thereof,  amongst  the  parties 
entitled  thereto,  having  regard  to  the  claims  of  which  such 
executor  or  administi'ator  has  then  notice,  and  shall  not  be 
liable  for  the  assets,  or  any  part  thereof,  so  distributed  to  any 
person  of  whose  claim  such  executor  or  administrator  shall  not 
have  had  notice  at  the  time  of  distribution  of  the  said  assets,  or 
a  part  thereof,  as  the  case  may  be;  but  nothing  in  the  present 
Act  contained  shall  prejudice  the  right  of  any  creditor  or 
claimant  to  follow  the  assets,  or  any  part  thereof,  into  the  hands 
of  the  person  or  persons  who  may  have  received  the  same  re- 
spectively." 

In  conclusion  of  this  subject,  it  may  be  proper  to  consider'  How  far  a 
how  far  the  laches  of  the  creditor  may  affect  his  priority  over  priority  over 

legatees,  where  there  is  a  suit  for  the  administration  of  testator's  legatees  may 

o(     /-N  I  "^  barred  m 

Ord.  LV.  r.  44,  of  the  R.  S.  C.  provides  that  '  where  a  suit  for  the 

administra- 
tion of  assets. 


a  judgment  or  order  is  given  or  made,  whether  in  Court  or  in  =^<l"ii°i''^ra. 


chambers,  directing  an  account  of  debts,  claims,  or  liabilities,  or 
an  inquiry  for  heirs,  next  of  kin,  or  other  unascertained  persons, 
unless  otherwise  ordered,  all  persons  who  do  not  come  in  and 
prove  their  claims  within  the  time  which  may  bo  fixed  for  that 
purpose  by  advertisement,  shall  be  excluded  from  the  benefit  of 
the  judgment  or  order." 

Notwithstanding  the  language  of  this  rule,  and  formerlj^  the 
language  of  the  judgment  excluding  those  who  do  not  come  in 
from  the  benefit  of  the  judgment  or  order  in  any  action  for  the 
administration  of  an  estate  in  Chancery,  a  creditor  is  as  a  rule 
allowed  to  come  in  after  a  certificate  of  debts  has  been  made 
and  share  in  the  administration  of  any  assets  remaining  undis- 

hcld  by  North,  J.,  in  Re  Bracken,  43  C.  D.  1,  that  there  is  no  absolut^^ 
rule  that  notices  issued  by  executors  under  the  Act  to  creditors  and 
others  should  (as  was  contended  in  that  case)  be  published  in  a  London 
daily  newspaper  of  largo  circulation,  or  that  a  month  should  bo  allowed 
for  the  bringing  in  of  claims.  In  determining  whether  o.Kooutoi"s 
have  given  such  notices  as  are  sufficient  to  entitle  them  to  the  protec- 
tion of  the  section  the  Court  will  have  regard  to  the  circumstances  of 
the  particular  case,  such  as  the  place  of  residence  of  the  testator  and 
his  position  in  life. 

The  provisions  of  sect.  29  are  not  confined  to  claims  of  creditors  of 
the  testator  or  intestate,  but  apply  also  to  persons  having  claims  as 
next  of  kin:  Newton  v.  Sherry,  1  C.  P.  D.  2ii). 

See  Ord.  LV.  rr.  44—61  (R.  S.  0.  1883)  for  tho  notices  which  would 
have  to  be  given  in  an  administration  action. 

W.E. — VOL.  II.  18 
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tributed,  but  upon  such  terms  as  the  Court  thinks  fit  to 
impose  {^g).  There  is  also  a  similar  rule  in  bankruptcy  which  is 
applicable  in  the  administration  of  an  insolvent  estate  by  virtue 
of  sect.  10  of  the  Judicature  tAct,  1875. 

Eule  57  of  Ord.  LV.  however  provides  that  "  After  the 
time  fixed  by  the  advertisement  no  claims  shall  be  received 
(except  as  hereinbefore  provided  in  case  of  an  adjournment), 
unless  the  judge  at  chambers  shall  think  fit  to  give  special  leave, 
upon  application  made  by  summons,  and  then  upon  such  terms 
and  conditions  as  to  costs  and  otherwise  as  the  judge  shall  think 
fit"(;i). 

If  a  creditor  does  not  come  in  till  after  the  executor  has  paid 
away  the  residue,  he  is  not  without  remedy,  though  he  is  barred 
from  the  benefit  of  that  judgment:  If  he  chooses  to  sue  the 
legatees  and  bring  back  the  fund  he  may  do  so  (^) :  but  he  can- 
not affect  the  legatees,  except  by  suit;  and  he  cannot  affect  the 
executor  at  all  where  the  distribution  has  been  under  the  order 
of  the  Court  or  after  advertisement  in  pursuance  of  the  statute; 
and  consequently  in  either  of  these  events  the  executor  is  not 
a  proper  party  to  any  subsequent  proceeding  against  the 
legatees  (fc), 

A  point  of  considerable  difficulty  arises  if  a  creditor  does 

(gr)  See  'per  Lord  Eldon  in  Crilles'pie  v.  Alexander,  3  Buss.  Ohanc. 
Oas.  136;  March  v.  Russell,  3  Mylne  &  Or.  41;  HarUvell  v.  Colman, 
16  Beav.  140;  and  the  observations  of  Lord  Lyndhurst  in  Vernon  v. 
Egmont.  1  Bligh,  N.  S.  570;  al.so  Re  McMurdo,  [1902]  2  Oh.  684;  71 
L.  J.  Oh.  691;   Harrison  v.  Kirh,  [1904]  A.  0.  1. 

{h)  Under  the  old  practice  it  would  seem  that,  after  report  settled, 
though  not  signed,  in  a  creditor's  suit,  a  creditor  could  not  be  let  in 
to  prove  his  debt  without  a  special  application  to  the  Court;  and  he 
must  submit  to  be  visited  with  costs  and  pay  the  usual  penalty  for 
default:  Parker  v.  Morley,  3  Y.  &  0.  720.  But  see  Lee  v.  Flood,  2  Sm. 
&  G.   250. 

(?)  See  post,  Pt.  in.  Bk.  iii.  Oh.  iv.  §  x.;  David  v.  Frowd,  1  M.  & 
K.  209,  210;  Sawyer  v.  Birchmore,  1  Keen,  401;  2  Mylne  &  Or.  611; 
March  v.  Russell,  3  Mylne  &  Or.  31;  Underwood  v.  Hatton,  5  Beav. 
36.  Persons  claiming  as  next  of  kin  have  similai'  rights  to  those  estab- 
lished in  favour  of  creditors  by  David  v.  Froivd,  ithi  supra.  Where  an 
intestate's  estate  had  been  distributed  under  a  decree  in  an  administra- 
tion suit  among  persons  found  by  the  report  to  be  his  next  of  kin,,  it 
was  held  that  a  person  claiming  to  be  sole  next  of  kin  was  not  pre- 
cluded from  filing  a  bill  against  the  persons  alleged  to  have  been 
erroneously  found  to  be  the  next  of  kin  for  the  purpose  of  obtaining 
restitution  of  the  fund  so  distributed.  Acquiescence  or  laches  may, 
however,  disentitk:  such  a  person  to  maintain  the  action:  Mohan  v. 
Broughton,  [1899]  P.  211;   and  see  Williams  v.  Evans.  [1911]  P.  175. 

[k)  Gillespie  v.  Alexander,  3  Euss.  Ohanc.  Oas.  136,  137;  Datnd  v. 
Frowd,  1  M.  &  K.  209,  210;  Seale  v.  Buller,  2  Giff.  312;  Cler/g  v. 
^Rowland,  L.  E.  3  Eq.  368;  Hunter  v.  Young,  4  Ex.  D.  258. 
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not  come  in  until  some  individual  legatees  have  received  their 
legacies  in  full  under  the  sanction  of  the  Court,  and  there  are 
left  in  Court  certain  funds  which  have  been  directed  to  be  appro- 
priated to  other  individual  legatees,  who  have  not  been  paid: 
The  question  then  is,  whether  a  creditor,  so  coming  in,  is  to  bo 
paid  his  whole  debt  by  the  unpaid  legatees:  or  whether  tho 
rule  is  not,  that  he  should  take  from  them  such  a  proportion 
only  of  his  debt  as  would  have  been  borne  by  them  if  he  had 
applied  before  the  other  legacies  were  paid,  and  that  he  should 
be  left  to  recover  the  residue  of  it  against  the  paid  legatees:  In 
the  case  of  Gillespie  v.  Alexander  {I)  (which  was  a  suit  for  the 
administration  of  a  testator's  assets),  after  a  decree  on  further 
directions  had  sanctioned  payments  made  by  the  executor  in 
discharge  of  legacies,  and  had  directed  the  fund  in  Court  to  be 
apportioned  among  the  other  legatees,  a  creditor  obtained  per- 
mission to  prove  his  debt:  The  Master  subsequently  reported  a 
debt  to  be  duo  to  him;  but  in  the  meantime  the  fmid  had  boon 
apportioned,  and  part  of  it  had  been  paid  over,  while  the 
remainder  had  been  carried  to  the  account  of  particular  legatees, 
who  were  infants:  And  Lord  Eldon  held,  that  the  creditor  was 
entitled  to  receive  out  of  the  funds  of  the  legatees  so  remaining 
in  Court,  not  the  whole  of  the  debt,  but  only  part  of  it,  bearing 
the  same  proportion  to  the  whole  as  the  legacies  given  to  thoso 
legatees  bore  to  the  whole  amount  of  the  legacies  given  by  the 
Will;  and  that  he  must  seek  the  payment  of  the  rest  of  his 
debt,  in  proper  proportions,  amongst  those  legatees  who  had 
been  actually  paid  (m). 

In  Greig  v.  SomeruiUe  (n),  in  a  suit  instituted  in  1814,  to 
administer  the  personal  estate  of  an  intestate  who  died  in  1807, 
the  Master  reported  that  210  debts  had  been  proved;  and  by  the 
decree  on  further  directions,  in  1817,  the  whole  of  the  residue 
■was  apportioned  and  distributed;  but  as  the  plaintiff  was  then 

(I)  3  Euss.  Chanc.  Cas.  130. 

(m)  See  David  v.  Frowd,  1  M.  &  K.  210,  by  Sir  J.  Loach,  M.  B. 
Whcro  a  (lec;rce  has  been  made  for  the  administration,  of  tho  estate  of 
a  deceased  person,  and  the  assets  in  hand  have  been  distributed  among 
his  creditors,  who  have  como  in  and  provetl,  and  at  a  later  period 
further  funds  como  in,  and  some  only  of  tho  creditors  who  had  pixjved 
come  forward  in  answer  to  advertisements,  tho  creditors  who  thus 
claim  payment  at  the  later  period  arc  not  entitled  to  have  the  whole 
of  the  new  fund  applied  so  far  as  it  will  extend  in  payment  of  their 
claims,  but  only  to  receive  rateable  proportions  of  it  acoordiii,:^  to  tho 
proportion  which  ihcir  debts  beai*  to  the  total  amount  of  the  dcbt^s. 

(«)  1  lUi^s.  &  M.  33:d. 

18(2) 
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an  infant,  his  share,  amounting  to  four-ninths  of  the  fund,  was 
retained,  and  carried  to  his  separate  account:  In  1825,  a  foreign 
prince,  claiming  to  be  a  creditor  of  the  intestate,  petitioned  for 
leave  to  prove  his  debt  against  the  sum  remaining  in  Court; 
and  the  plaintiff  coming  of  age  soon  after,  applied  to  have  that 
sum  paid  out:  And  Lord  Lyndhurst  held,  that  the  creditor  was 
not  precluded  by  the  previous  proceedings,  or  the  lapse  of  time, 
from  tendering  such  proof  before  the  Master;  but  that  every 
defence  should  be  allowed  there,  which  would  have  been  com- 
petent upon  a  new  bill;  that  the  debt,  if  established,  must  be 
restricted,  as  against  the  fund  in  Court,  to  that  proportion  which 
the  plaintiff's  share  bore  to  the  whole  amount  distributed;  and 
therefore,  that  after  reserving  a  sum  equal  to  four-ninths  of  the 
claim,  the  residue  of  the  fund  ought  to  be  paid  out  to  the 
plaintiff  (o). 

The  rule  applied  in  Gillespie  v.  Alexander  and  Greig  v. 
Samerville  is  not,  however,  applicable  where  the  estate  has  not 
been  administered  by  the  Court  (p) . 


SECTION   II. 
Abatement  of  Legacies. 
In  case  of  1 .  As  to  the  abatement  of  general  legacies.      In  case  the 

denciency  of  .  . 

assets,  general  asscts  be  sufficient  to  answer  the  debts  and  specific  legacies,  but 
&h&tehe^Q      ^^^^  ^^^  general  legacies,  the  latter  are  subject  to  abatement, 
specific : 

(o)  The  general  rule  then  being  that  mere  delay  does  not  prevent  a 
cxeditor  coming  in  to  prove  while  there  are  assets  in  hand:  Brown  v. 
Lake,  1  De  G-.  &  Sm.  144.  The  question  in  each  case  seems  to  be 
whether  there  is  anything  to  take  it  out  of  'the  general  rule.  Thus  in 
Cattell  V.  Simons,  8  Beav.  243,  a  bond  creditor  had  proved  his  debt 
and  also  claimed  to  have  an  equitable  mortgage  for  the  amount.  Tho 
matter  having  stood  over  for  amendment  by  the  creditor  and  he,  through 
his  neglect  to  amend,  being  reported  as  a  bond  creditor  only,  the  estate 
was  sold,  the  money  paid  into  Court,  and  an  apportionment  directed. 
Nine  years  afterwards  his  personal  representative  presented  a  petition 
for  liberty  to  go  in  and  establish  his  mortgage,  alleging  that  he  had 
recently  discovered  that  the  amendment  had  not  been  made;  it  was 
dismissed  with  costs.  On  the  other  hand,  in  Ee  Metcalfe,  13  0.  D.  236, 
a  creditor  who  had  obtained  an  order  for  raising  the  amount  which  he 
then  claimed  out  of  a  testator's  realty,  was  afterwards  allowed,  tiio 
assets  being  undistributed,  to  obtain  an  order  by  way  of  amendment, 
increasing  the  amount  to  be  raised,  although  he  had  in  his  possession, 
at  the  time  of  obtaining  the  first  order,  a  book  which,  if  he  had  known 
of  the  existence  of  a  particular  entry,  would  have  supplied  the  informa- 
tion on  which  the  claim  to  amend  was  based.  Of.  also,  Be  McMnrdo^ 
[1902]  2  Oh.  684. 

(p)  Bavies  v.  Nicolson,  2  De  G.  &  J.  693. 
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This  abatement  must  take  place  among  all  the  general 
legatees  in  equal  proportions  (g):  And  the  executor  has  no 
power  to  give  himseK  a  preference  in  regard  to  his  own  legacy, 
as  he  has  in  the  instance  of  his  own.  debt  (r) . 

Generally  speaking,  nothing  shall,  in  such  cases,  be  abated 
from  the  specific  legacies  (s).  But  if  the  testator  bequeaths 
specific  legacies,  and  also  general  pecuniary  legacies,  and  directs 
by  his  Will  that  such  pecuniary  legacies  shall  come  out  of  all 
his  personal  estate,  or  words  tantamount;  then,  if  there  be  no 
other  personal  estate  than  the  specific  legacies,  they  must  be 
intended  to  be  subject  to  those  which  are  pecuniary;  otherwise, 
the  words  of  the  bequest  to  the  pecuniary  legatees  would  be 
nugatory  {t). 

It  must  here  be  observed,  that  a  residuary  legatee  has  no  but  a 

right  to  call  upon  particular  general  legatees  to  abate:    The  j^'esiduary 

,1  1  -r.     m        1  legatee  cannot 

■whole   personal    estate   not    specifically    bequeathed    must    be  call  on  them 

exhausted,  before  those  legatees  can  be  obliged  to  contribute  ^^  '^°^*^- 

anything  out  of  their  bequests  {u) . 

So  if  there  is  a  simple  bequest  of  an  annuity,  there  is  no 

doubt  but   that,  however   great  or   small   the  income   of  the 

testator's  property  may  be,  the  annuity  must  be  paid  in  full  to 

the  last  farthing  of  the  property  (x) .    But  the  provisions  of  the 

iWill  as  to  the  payment  of  the  annuity  may  be  such  as  bo  show 

an  intention,  on  the  part  of  the  testator,  that  the  annuity  shall 

only  come  out  of  the  income  of  the  fund  or  estate,  and  not  out 

of  the  corpus  or  capital.    The  general  rule  is,  that  if  there  be  a 

clear  gift  of  a  life  interest  and  a  reversion,  and  the  estate  proves 

insufficient,  each  party,  the  tenant  for  life  and  the  reversioner, 

must  bear  the  loss  in  proportion  to  his  interest:  But  if  there  is 

a  gift  of  an  annuity,  and  a  residuary  gift,  the  annuity  takes 

precedence,  and  the  whole  loss  falls  on  the  residuary  legatee  (y) . 

(q)  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  2,  s.  5.  With  regard  to  general 
legacies  of  stock,  the  abat<'nicnt  will  be  regulated  by  the  value  of  stock 
at  the  end  of  one  year  next  after  the  testator's  deatli:  Blackshaw  v. 
Rogers,  cited  per  ciAriam  in  Simmons  v.  Vallance,  4  Bro.  0.  0.  349. 
Anther  v.  Anther,  13  ti'un.  440,  per  Shadwell,  V.-O. 

(r)  Toller,  347. 

(s)  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  2,  e.  5;  Clifton  v.  Bt(j-t.  1  P.  Wms. 
676;  2  Black.  Com.  513;  Toller,  339. 

(t)  Sayery.  Sayer,  Proc.  Ohanc.  393;  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  2, 
s.  5. 

{u)  Purse  v.  Snaplin,  1  Atk.  418;  Fonnereau  v.  Poynlz,  1  Bro. 
0.  0.  478.  See  Harley  v.  Moon,  1  Dr.  &  Sm.  623;  Baker  v.  Farmer, 
L.  E.  3  Oh.  537. 

(x)  Croly  V.  VieZd,  3  Do  G.  M.  &  G.  993,  996,  bv  Ivnir^ht  Bruce,  V.-C. 

{y)  Ibid.  iJ95,  by  Lord  Justice  Turner;  /;o.s-<.  p.  1089,  n.  (a).    The 
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In  Farmer  v.  Mills  (z),  a  testator,  by  his  Will,  bequeathed 
certain  annuities,  (and  directed  that  sums  set  apart  to  secure 
them,  should,  as  the  annuitant  died,  sink  into  the  residue  of  his 
personal  estate:  By  a  codicil  to  his  Will,  he  stated,  that  in  case 
his  property  would  not  i>rovide  an  income  equal  to  the  annuities, 
they  should  be  rateably  reduced:  His  ©state  was  deficient,  and 
the  annuities  were  rateably  reduced:  And  it  was  held  by  Sir 

{following  are  cases  in  which  annuities  have  been  held  payable  out  of 
the  corpus  or  capital  of  the  testator's  estate:  Miller  v.  Iluddlestone, 
17  Sim.  71;  Haynes  v.  Haynes,  3  D.  M.  «&  G.  590;  Croly  v.  Weld,ihid. 
993;  Miner  v.  Baldwin,  1  Sm.  &  G.  522;  Hickman  v.  Upsall,  2  Giffj 
124;  Howartli  v.  Rothwell,  30  Beav.  516,  where  the  earlier  cases  are 
given;  Bright  v.  Lurcher,  3  De  G.  &  J.  48;  Upton  v.  Vanner,  1  Dr.  & 
Sm.  594;  Phillips  v.  Oiutteridge,  32  L.  J.  Ch.  1;  Birch  v.  Sherratt, 
L.  E.  2  Ch.  644;  Pearson  v.  Helliwell,  L.  R.  18  Eq.  411;  Be  Hedges 
Trust,  L.  B.  18  Eq.  419;  Michell  v.  Wilton,  L.  K.  20  Eq.  269;  Re 
Mason,  8  C.  D.  411;  Carmichael  v.  Gee,  5  App.  Cas.  588;  Be  Tucker, 
[1893]  2  Oh.  323.  The  following  are  cases  in  which  they  were  held 
payable  out  of  income:  Tarbottom  v.  Earle,  11  W.  R.  680;  Bague  v. 
Dumergue,  10  Hare,  462;  Hinclle  v.  Taylor,  20  Beav.  109;  Baker  v. 
Baker,  6  H.  L.  C.  616  (reversing  S.  C,  20  Beav.  548;  7  De  G.  M.  & 
G.  681);  Stelfox  v.  Siigden,  Johns.  234;  Booth  v.  Coulton,  L.  E..  5  Oh. 
684;  Wormald  v.  Muzeen,  45  L.  T.  115;  50  L.  J.  Ch.  776;  Be  Bod  en, 
[1907]  1  Oh.  132.  The  question  may  generally  be  put  in  the  terms 
used  by  Lord  Gifford  in  May  v.  Bennett,  1  Euss.  370,  viz.,  whether 
the  bequest  is  to  be  considered  as  a  bequest  of  an  annuity  or  as  the 
bequest  of  the  income  (or  part  of  the  income)  of  a  sum  directed  to  be 
set  apart.  The  case  of  Wright  v.  Callender,  2  De  G.  M.  &  G.  652,  is 
an  instance  of  the  former  class;  Baker  v.  Baker,  ttbi  supra,  is  an 
instance  of  the  latter.  If  the  gift  is  of  an  annuity  not  so  limited  as  to 
make  it  payable  exclusively  out  of  the  income  of  a  particular  fund 
during  the  annuitant's  lifetime,  it  will  be  a  charge  on  the  corpus  to 
the  loss  of  those  interested  in  the  residuary  estate.  If,  on  the  other 
hand,  what  is  bequeathed  is  the  income  of  a  particular  fund,  then, 
if  the  income  does  not  come  up  to  the  expectation  of  the  testator,  the 
annuitant  will  have  to  bear  the  loss:  Carmichael  v.  Gee,  5  App.  Cas. 
588,  597,  in  which  case  Lord  Selborne  says  that  Miller  v.  H uddlestone, 
L.  E.  6  Eq.  65,  if  rightly  decided,  depended  on  the  special  language 
of  a  very  special  Will.  The  mere  fact  that  the  gift  of  an  annuity  is 
followed  by  a  direction  to  set  apart  a  fund  to  secure  it,  will  not  cut 
down  the  right  of  an  annuitant  to  a  right  to  receive  only  the  incomie 
of  fund:  Be  Mason,  8  0.  D.  411.  A  provision  that  the  fund  out  olf 
which  the  annuity  is  directed  to  be  paid  shall  fall  into  the  residue  after 
the  death  of  the  annuitant,  is  an  indication  that  the  testator  meant  to 
bequeath  an  annuity:  May  v.  Bennett,  i(hi  supra;  Wright  v.  Callender, 
uhi  supra;  Be  Cottrell,  [1910]  1  Oh.  402;  Be  Bichardson,  [19151  1  Ch. 
353.  A  provision  for  the  destination  of  the  surplus  income  during  the 
life  of  the  annuitant  goes  to  show  that  the  annuity  is  a  charge  on  the 
income  only:  Wormald  v.  Muzeen,  45  L.  T.  115;  50  L.  J.  Oh.  776; 
29  W.  E.  795,  reversing  8.  C,  17  0.  D.  167;  Stelfox  v.  Sugden,  Johns. 
234,  240.  Where  there  is  a  trust  to  pay  an  annuity  out  of  income  and 
subject  thereto  upon  certain  trusts  over,  the  annuity  is  a  charge  on 
the  corpus:  Be  Hoivarth,  [1909]  2  Oh.  19;  Be  WatMns,  [1911]  1  Oh.  1; 
Re  Young,  [1912]  2  Oh.  479.  Be  Bigge,  [1907]  1  Oh.  714,  is  overruled, 
see  Be  Watlcins,  siopra. 
(a)  4  Euss.  86. 
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John  Leach,  M.  R.,  that  upon  the  death  of  any  annuitant,  the 
sum,  set  apart  to  secure  the  reduced  annuity,  would  belong-  to 
the  residuary  legatees,  and  was  not  to  be  applied  to  increase  the 
reduced  annuities  to  the  amount  given  by  the  Will:  His 
Honour,  however,  observed,  that  if  the  case  had  rested  upon  the 
Will,  the  residuary  legatees  oould  have  taken  no  benefit,  until 
the  annuities  were  fully  provided  for  (a). 

In  Arnold  v.  Arnold  (6),  a  testator  desired  that  A.,  B.,  and 
C.  might  each  enjoy,  dui'ing  life,  the  interest  of  800?.  sterling, 
the  principal  to  devolve  eventually  to  his  residuary  legatees:  He 
directed  the  residue  of  his  property  to  be  divided  into  three 
equal  parts,  one  part  to  each  of  his  brothers  and  his  sister;  and 
if  his  brothers  and  sister  should  not  survive  him,  or  have  legal 
issue  living  at  the  testator's  death,  then  their  shares  to  devolve 
in  equal  proportions  to  the  survivors,  as  well  as  the  shares  that 
might  have  been  devised  to  their  issue:  The  testator's  estate 
was  not  sufficient  to  pay  the  legacies  in  full:  And  Sir  C.  Pepys, 
M.  R.,  held,  that  upon  the  death  of  one  of  the  tenants  for  life 
an*  Oipportionment  of  the  legax:y  of  800/.,  set  apart  to  ansAver  her 

(a)  In  Scott  v.  Salmond,  1  M.  &  K.  363,  a  testator  gave  several  life 
annuities  charged  upon  a  particular  fund,  the  income  of  which  he 
considered  to  bo  equal  to  them  in  value;  and  he  gave  the  fund  itself 
over  to  another  person  for  life,  ujion  the  respective  deaths  of  the 
annuitants:  The  fund  having  proved  deficient,  and  the  annuitants 
having  suffered  a  proportional  abatement,  it  was  held  by  Sir  J.  Leach, 
M.  E..,  and  afterwards  by  Lord  Brougham,  on  appeal,  that  on  the 
death  of  one  of  them,  the  income  from  the  fund  released  by  the  falling 
in  of  her  annuity  went  over  to  the  tenant  for  life,  and  was  not  applic- 
ablo  to  make  good  the  deficiency  of  the  continuing  armuities.  See  also 
Page  v.  Leafing  well,  18  Ves.  463;  Miller  v.  Huddlestone,  L.  R.  6Eq. 
65;  Re  Lynes  'Estate,  L.  R.  8  Eq.  482;  Be  TootaVs  Estate,  2  0.  D. 
628.  See  also  Wright  v.  Weston,  26  Beav.  429.  But  where  a  testator, 
having  a  power  of  appointment  by  Will  over  a  sum  of  stock,  be- 
queathed two  sums  of  5,000Z.  and  500^.  sterling  thereout  to  A.  and 
B.,  and  the  residue  to  his  son;  and  the  stock  became  in  Equity  liable 
to  his  debts,  and  by  payment  thereof,  and  of  the  costs  of  the  suit,  the 
fund  became  less  than  5,500Z.  sterling,  it  was  held  by  Romilly,  M.  E., 
that  the  pecuniary  and  residuary  legatees  wore  not  liable  to  abate 
proportionally,  but  that  the  residuary  gift  failed  altogether:  Petre  v. 
Petre,  14  Beav.  971.  See  also  Harley  v.  Moon,  1  Drew.  &  Sm.  623. 
The  question  would  seem  to  bo,  docs  the  testator  deal  with  a  given  sum 
wliich  ho  assumes  to  be  available,  or  does  ho  not?  If  a  man  di^alinig 
with  a  sum  of  stock  or  a  specific  amount  says,  "I  bequeath  so  much 
to  A.,  so  much  to  B.,  and  the  rest  to  C,"  the  fund  must  be  divided 
in  those  exact  proportions,  and  if  the  stock  falls  short  the  loss  must 
bo  apportioned  amongst  all  the  legatees  in  tlio  same  proportion:  but 
if  the  testator  is  not  dealing  with  a  specific  amount,  or  does  not  assume 
to  bo  so  doing,  the  loss  will  fall  on  the  residuary  legatee:  Elwes  v. 
Causton,  30  Beav.  554;  De  Lisle  v.  Hodges,  L.  R.  17  E<i.  440. 

(6)  2  M.  &  K.  374;   followed  in  Me  Richardson,  [1915]  1  Ch.  353. 
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life  interest,  fell  into  the  residue,  and  was  not  given  over  to  the 
residuary  legatees  in  their  individual  character;  and  that  the 
surviving  tenants  for  life  were  entitled  to  have  the  deficiencies 
in  their  annuities  satisfied  out  of  the  released  fund:  And  his 
Honoiu'  observed,  on  Farmer  v.  MiUs(c)  being  cited,  that  in, that 
case  the  testator's  codicil  expressly  provided  that  the  annuities 
should  be  rateably  reduced;  and  that,  but  for  that  codicil,  the 
residuary  legatees  oould  have  taken  no  benefit  until  the  annuities 
were  fully  paid. 

A  point  of  considerable  difficulty  arises  in  cases  where  there 
are  pecuniary  legatees  and  a  residuary  legatee,  and  by  reason  of 
the  devastavit  of  the  executor  the  estate  becomes  insufficient  to 
pay  all  the  pecuniary  legacies:  The  question  then  is,  whether, 
there  being  at  the  testator's  death  a  residue  of  a  certain  sum,  the 
residuary  legatee  is  not  entitled  to  rank  as  a  legatee  of  that  sum. 

In  Dyose  v.  Dyose  {d),  Lord  Cowper,  in  the  instance  of 
deficiency  by  a  devastavit,  held,  that  he  was  bound  to  consider 
the  residuary  legatee  as  entitled  to  something,  if  the  state  of 
the  assets  at  the  death  of  the  testator  left  a  residue;  and  that 
the  wreck  of  the  estate,  which  could  be  recovered  after  the 
devastavit,  was  divisible,  not  among  the  pecuniary  legatees 
alone,  but  among  all  the  legatees  according  to  the  proportion  of 
their  legacies,  and  allowing  the  residuary  legatee  to  claim  as  a 
legatee  of  the  amount  of  the  residue  as  it  stood  at  the  death  of 
the  testator. 

But  this  decision  came  under  the  consideration  of  Lord 
Thurlow,  in  the  cases  of  Fonereau  v.  Poi/ntz  (e),  and  Hum- 
phreys V.  Humphreys  (/);  on  both  which  occasions  his  lordship 
condemned  the  doctrine  of  it:  And  this  condemnation  was  ap- 
proved hy  Sir  William  Grant  in  Page  v .  Leupi^igioell  {g) . 

On  the  other  hand,  in  Ex  parte  Chadwin  {h),  Lord  Eldon, 
after  reviewing  all  the  preceding  authorities,  seems  to  consider 
the  question  as  unsettled:  and  his  decree  in  that  case  may, 
perhaps,  be  considered  as  in  some  measure  confirmatory  of  Dyose 
V.  Dyose,  though  certainly  on  a  totally  different  principle.  But 
in  Baker  v.  Farmer  (i).  Sir  W.  ,Page  Wood,  L.  J.,  observed  that 
Dyose  v.  Dyose  cannot  be  relied  on,  after  the  obsei-vations  Avhich 
have  been  made  upon  it  by  subsequent  judges,  to  prove  that  a 


(c)  Ante,  p.    1088. 
(e)  1  Bro.  0.  0.  478. 
Ig)  18  Ves.  4S6. 

(0  L- 


{d)  1  P.  Wms.  305. 
(/)  2  Cox,  186. 
(70  3  Swanst.   3S7. 
3  Ch.  537. 
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residuary  legatee  can  he  allowed  to  come  in  pari  passu  with 
other  legatees  in  case  of  a  deficiency  of  assets. 

The  case  above  mentioned,  of  Ex  parte  Chadivin  (/),  is  an 
authority  to  show  that  a  legatee,  entitled  to  a  priority,  may  have 
so  dealt,  in  respect  to  his  legacy,  with  an  executor  guilty  of  a 
devastavit,  as  to  lose  all  priority,  and  to  render  it  just,  that  the 
estate  should  be  divided  as  if  no  devastavit  had  taken  place: 
There  the  testator  directed  his  trustees  and  executors,  after  sale 
of  his  estates,  to  stand  possessed  of  the  money  arising  from  the 
sales,  upon  trust,  in  the  first  place,  to  invest  4:001.  in  trust  for 
his  wife  for  life  in  bar  of  dower,  and  after  her  death  for  W.  C, 
and  upon  further  trust,  out  of  the  residue  of  the  money,  to 
invest  4001.  in  trust  for  J.  R.  for  life,  and  after  his  death  for 
his  children;  and  upon  further  trust,  to  pay  other  sums  to 
persons  named;  and  he  bequeathed  the  residue  of  his  estate  to 
.W.  C:  The  only  acting  executor  made  no  investment  on  the 
trust  of  the  Will,  but  paid  interest  on  the  two  sums  of  400?.  to 
the  respective  legatees,  and  applied  the  assets  to  his  own  use, 
and  afterwards  became  bankrujot:  Lord  Eldon  was  of  opinion, 
that,  by  so  dealing  with  the  executor,  these  two  legatees  had 
made  him  their  debtor  for  their  legacies  respectively :  And  upon 
that  ground  his  lordship  decreed,  that  the  dividends  payable 
upon  the  whole  sum  proved  under  the  commission  against  the 
executor  in  respect  of  the  testator's  estate  should  be  divided 
among  the  pecuniary  and  the  residuary  legatees,  in  the  pro- 
portion of  the  amount  of  their  legacies,  and  of  the  residue,  as  it 
was  computed  at  the  death  of  the  testator,  with  interest  on  each. 

In  Willmott  v.  Jenkins  (k),  an  executor,  wdio  was  also  trustee, 
divided  the  assets:  He  paid  to  the  adult  legatees  their  shares, 
and  invested  the  shares  of  the  infants  in  his  own  name,  but  he 
executed  no  declaration  of  trust  thereof:  He  afterwards  applied 
these  sums  to  his  own  use:  Further  assets  having  unexpectedly 
fallen  in,  Lord  Langdale,  M.  R.,  held  that  they  ought,  in  tlie 
first  place,  to  be  applied  in  making  good  the  infants'  legacie^s: 
And  the  learned  Judge  said,  that  if  an  executor  makes  payments 
to  a  legatee  in  person,  or  to  a  trustee  for  a  legatee,  or  makes 
such  appropriation  as  is  equivalent  to  payment,  the  other 
persons  entitled  under  the  WiU  are  not  to  be  called  on  to  con- 
trihute  for  any  loss  which  may  afterwards  happen  to  the  fund 
so  paid  or  appropriated  {I);  but  that  if  there  be  no  payment, 

(?)  3  Swanst.  380.  (k)  1  Beav.  401. 

{I)  See  Morris  v.  Livie,  1  Y.  &  Coll.  Ch.  C.  380,  post,  pp.  1133, 1135. 
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and  no  appropriation  equivalent  to  payment,  his  Lordship  did 
not  sec  why,  if  anything  aftei-Avards  comes  to  the  hands  of  the 
executors,  it  should  not  be  applied  in  discharge  of  the  legacies 
of  the  unpaid  legatees  (m). 

The  general  rule  is,  that,  among  legacies  in  their  nature 
general  (acoording  to  the  distinctions  attempted  to  be  pointed 
out  in  a  previous  chapter)  there  is  no  preference  of  payment: 
they  all  abate  together,  and  proportionally,  in  case  of  a 
deficiency  of  assets  to  satisfy  them  all.  But  this  must  be  under- 
stood only  as  among  legatees,  who  are  all  volunteers;  for  if 
there  be  any  valuable  consideration  for  the  testamentary  gift,  as 
where  a  general  legacy  is  given  in  consideration  of  a  debt  owing 
to  the  legatee  {n)  or  of  the  relinquishment  of  any  right  or 
interest,  as  of  her  dower  by  a  widow  (o),  such  legacy  will  be 
entitled  to  a  preference  of  payment  over  the  other  general 
legacies,  which  are  mere  bounties  (p);  and  it  would  seem  that 
the  preference  will  be  allowed,  though  the  bequest  should  exceed 
the  value  of  the  right  or  intereist  relinquished  by  the  legatee  (g) . 
But  it  is  requisite  that  the  right  or  interest  should  be  subsisting 
at  the  testator's  death  (r). 

In  Heath  v.  Dendi/  (s),  the  testator,  having  by  a  post-nuptial 
settlement  made  certain  provisions  for  his  wife,  which  were 
expressed   to    be  in  bar  of  dower,  bequeathed  to  her  specific 


For  the  purpose  of  abatement  the  capital  sum  required  to  satisfy 
a  contingent  legacy  must  be  ascertained  on  the  basis  of  investment 
in  Consols:  Be  Hollins,  [1918]  1  Oh.  503. 

(m)  Where  there  has  been  no  consent  of  the  legatees  to  the  special 
appTopriation  of  the  fund  out  of  which  their  legacies  are  payable,  the 
ordinary  rule  that  the  residuary  legatee  can  take  nothing  till  all  the 
pecuniary  legatees  have  been  paid  must  prevail:  Baker  v.  Fanner, 
L.  E.  3  Ch.  537  (reversing  Malins,  V.-C,  L.  E.  4  Eq.  382);  Harley 
V.  Moon,  1  Dr.  &  Sm.  623. 

(»)  But  see  Be  Wedmore,  [1907]  2  Ch.  277,  observed  upon  in  Be 
Whitehead,  [1913]  2  Ch.   56. 

(o)  Burridge  v.  Bradyl,  1  P.  Wms.  127;  Heath  v.  Bendy,  1  Euss. 
Ch.  0.  543;  Norcott  v.  Gordon,  14  Sim.  258.  But  such  a  legacy  has 
no  priority,  where  the  testator  leaves  no  real  estate  out  of  which  the 
widow  is  dowable:  Acey  v.  Simpson,  5  Beav.  35;  or  where  the  only 
real  estate  of  the  testator  was  convej-ed  to  him  with  a  declaraticm. 
against  dower:  Boper  v.  Boper,  3  C.  D.  714.  The  decision  of  Malins, 
V.-C,  in  this  case  was  subsequently  approved  by  Chitty,  J.,  in  Be 
Greenwood,  [1892]  2  Ch.  295,  299,  although  he  dissented  from  the 
dictum  of  the  Vice-Chanoellor  that,  if  the  dower  had  been  barred  by 
the  Will,  the  widow  would  have  been  entitled  to  priority. 

{p)  Treat.  Eq.  B.  4,  Pt.  1,  ch.  2,  s.  5. 

[q)  Ambl.  244. 

(r)  Blower  v.  Morret,  2  Ves.  Sen.  422. 

(s)  1  Euss.  543. 
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legacies,  and  also  a  general  legacy,  adding,  that  what  he  had  so 
given  her,  together  with  the  provision  made  for  her  by  tlio 
settlement,  should  be  in  lieu  of  any  dower  which  she  might 
claim:  The  assets  proved  insufficient  for  the  payment  of  the 
legacies  in  full:  And  Lord  Gilford,  M.  R.,  held,  that  the  wife 
was  entitled  to  priority  over  the  other  legatees,  and  that  the 
legacy  given  to  her  ought  not  to  abate  proportionally  with  the 
other  legacies:  His  Lordship,  in  giving  judgment,  observed, 
that  if,  at  the  death  of  the  testator,  his  widow  had  not  (been 
entitled  to  dowser,  then,  according  to  the  principle  of  the  pre\-ious 
authorities,  she  could  not  have  claimed  any  priority:  But,  at 
his  death,  her  right  to  dower  was  in  full  force;  and  she  was  to 
release  her  dower,  not  merely  for  the  provision  which  the  settle- 
ment made,  but  for  that  provision  taken  in  conjunction  with  the 
legacy:  It  was  not  material  whether  the  sum  bequeathed  was  or 
was  not  the  whole  of  the  consideration  for  the  release  of  the 
dower:  If  it  was  only  part  of  the  consideration,  she  was  never- 
theless a  pm'chaser  of  the  sum,  and  was  entitled  to  priority  over 
the  other  legatees  (i^). 

In  Dovies  v.  Bush  (u),  a  t^tator  had  bequeathed  a  legacy  to  a 
person,  between  whom  and  himself  accounts  had  subsisted  for 
some  time,  on  condition  of  his  executing  to  the  testator's 
executors  a  general  release  of  all  claims  and  demands  which  the 
legatee  had  on  the  testator:  The  legatee  executed  the  release: 
The  a'ssets  were  insufficient  for  the  payment  of  all  the  legacies; 
and  the  question  was,  whether  this  particular  legatee  was,  by 
the  execution  of  the  release,  a  purchaser  of  his  legacy,  and 
entitled  to  be  paid  in  preference  to  the  other  legatees;  or 
whether  he  was  bound  to  abate  rateably  with  them:  It  did  not 
appear  whether  the  legatee  had  any  legal  claim  or  demand  on 
the  testator:  Lord  Lyndhurst,  C.  B.,  was  of  opinion,  that  if 
there  was  not  a  debt  actually  due  to  the  legatee,  he  could  not  be 
considered  as  a  purchaser  of  the  legacy,  so  as  to  avoid  an  abate- 
ment with  the  other  legatees:  If  no  debt  were  due,  and  the> 
release  was  required  merely  for  the  sake  of  peace,  then,  unques- 
tionably, the  legatee  could  not  bo  treated  as  a  purchaser.    So  a 

(t)  It  is  enacted  by  stat.  3  &  4  Will.  IV.  c.  105  (Act  for  the 
amendment  of  the  Law  relating  to  Dower),  s.  12,  that  nothing  in  tliis 
Act  contained  shall  interfere  with  any  rule  of  equitj',  or  of  any  Ecclesi- 
astical Court,  by  which  legacies  bequeathed  to  widows  in  satisfaction 
of  dower  are  entitled  to  priority  over  other  legacies.  See  Be  Oreen- 
wood,  [1892]  2  Ch.  295. 

(«)  1  Younge,  341,  explained  in  Be  Whitehead,  infra. 


1094  Payment  of  Legacies.     [Pt.  iii.  Bk.  iii. 

legacy  g-iven  on  condition  that  the  legatee  releases  an  annuity, 
under  a  prior  settlement  has  no  priority  and  must  abate  {v). 

A  legacy  given  in  satisfaction  of  an  ascertained  debt  is  liable 
to  abate,  but  the  forgiveness  of  a  debt  amounts  to  a  specific 
legacy  and  will  not  abate  with  the  general  legacies  {w). 

General  legacies,  bequeathed  to  creditors,  whose  debts  have 

been  previously  liquidated  by  composition  at  less  than  their  real 

amounts,  are  merely  voluntary,  and  therefore  not  exempt  from 

abatement  together  with  other  general  legacies  upon  a  deficiency 

of  assets  {x) .    So  where  the  testator  bequeaths  money  to  pay  the 

debts  of  a  relation  or  friend,  such  legacies  must  be  considered' 

as  bounties,  and  in  no  better   condition    than    other    general 

legacies  {y). 

where°riorit         ^^  must  here  be  observed,  that  a  legacy,  which  is,  in  its 

among  nature,  general,  and  given  to  a  volunteer,  will  not  be  entitled 

k^^ate^s  is  not  to  any  exemption  from  abatement,  on  the  ground  of  its  being 

-allowable:        applied  to  any  particular  object  or  purpose:  Thus  legacies  of  a 

certain  sum  each  to  executors  for  their  care  and  trouble  {z),  or  of 

profit  costs  to  a  solicitor  trustee  (a),  or  of  sums  of  money  for 

mourning  rings  (?>),  or  to  servants  (c),  or  to  charities  {d),  are 

not  to  be  preferred  to  other  general  legacies.     And  although 

the  bequest  is  made  in  favour  of  a  wife  or  child  of  the  testator, 

it  can  claim  no  preference,  but  must  abate  with  the  rest  of  the 

general  legacies   (e). 

(v)  Re  Whitehead,  [1913]  2  Ch.  56. 

Iw)  Be  Wedmore,  [1907]  2  Ch.  277. 

(a?)  Coppin  v.  Coppi?i,  2  P.  Wms.  296.  See  Turner  v.  Martin, 
7  De  G.  M.  &  Gr.  429,  ante,  p.  960,  note  (g).  See,  however,  Callisher 
V.  Bischoffsheim,  L.  E.  5  Q.  B.  449,  451,  for  a  discussion  of  the 
circumstances  under  which  the  compromise  of  a  disputed  claim  is 
a  good  consideration  for  a  promise;  and  compare  with  that  case,  Ex 
parte  Banner,  17  C.  D.  480,  490;  and  Miles  v.  Neiu  Zealand  Alford 
Estate  Co.,  32  0.  D.  266;  Fullerton  v.  Provincial  Bank  of  Ireland, 
[1903]  A.  C.  309. 

{y)  Shirt  v.   Westhy,  16  Ves.  396. 

(z)  Duncan  v.  Watts,  16  Beav.  204.  See  also  Be  White,  [1898] 
2  Ch.  217. 

(o)  Re  Brown,  [1918]  W.  N.  118;  O'Higgins  v.  Walsh,  [1918]  1  Ir. 
E.  126. 

(6)  ApreecBY.  Apreeoe,  1  Ves.  &  Beam.  364.  In  Masters  v.  Masters, 
1  P.  Wms.  423,  Lord  Parker  exempted  a  legacy  of  a  certain  sum 
for  building  a  monument  to  the  memory  of  a  relation  from  abating 
■with  the  general  legacies;  but  this  decision  has  been  doubted  an, 
strong  grounds:  See  Blackshaw  v.  Bogers,  cited  4  Bix).  C.  C.  349. 

(c)  Att.-Gen.  v.  Robins,  2  P.  Wms.  25. 

(d)  Att.-Gen.  v.  Hudson,  1  P.  Wms.  675;  Bishop  of  Peterborough 
V.  MortJoch,  1  Bro.  C.  0.  566;  Re  Brown,  supra. 

(e)  Blower  v.  Morret,  2  Ves.  Sen.  420.    IFnless  from  the  construction 
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Again,  an  annuity  charg-ed  on  the  personal  estate  is  a  general  annuity 

i//-\Aiif>  1  •  11  charged  on 

legacy  (/) ,    And,  tnereiore,  as  between  annuitants  and  legatees,  personal 
there  is  no  priority  where  there  is  a  deficient  estate,  but  both.  ^^^^'^ ",» ^ 

i:  -J  '  _  sjeneral 

must  abate  proportionably.  And  whether  an  annuity  is  to  legacy, 
commence  immediately  on  the  death  of  the  testator  or  at  a; 
future  period,  this  principle  will  equally  apply  {^g).  And  if 
annuities  abate  with  reference  to  other  legacies,  they  must,  of 
course,  abate  between  themselves.  In  Inn&s  v.  Mitchell  (h),  a 
testator  had  bequeathed  an  annuity  of  300Z.  to  his  three 
daughters,  and  the  survivors  and  survivor,  with  a  gift  over 
to  the  last  survivor  of  the  sum  set  apart  to  answer  the  annuity: 
After  the  death  of  one  of  the  daughters,  the  fund  set  apart  was 
lost  by  the  misconduct  of  the  trustee,  and  th©  annuity  remained 
unpaid  for  the  rest  of  the  lives  of  the  other  two;  but  after  their 
deaths  a  sum  of  money,  forming  part  of  the  residue,  but  of  less 
amount  than  the  original  fund,  became  available:  And  it  was 
held,  that  the  annuity  must  be  supposed  to  have  continued  until 
it  was  put  an  end  to  by  the  principal  money  falling  in;  and 
that  such  money  must  be  apportioned  rateably  between  the 
arrears  which  would,  on  that  supposition,  be  due  to  the 
daughters  respectively,  and  the  sum  originally  set  apart,  and 
which  belonged  to  the  last  survivor  (i). 

of  tho  Will  it  appears  that  the  testator  h.as  shown  intention  to  give 
priority  to  a  particular  legacy:  Me  Hardy,  17  C.  D.  798.  In  the  case 
of  Be  Hardy,  Malins,  V.-C,  seems  to  have  said,  "  Bloiver  v.  Morret 
is  in  my  opinion  distinguishable  in  many  respects,  but  if  it  is  not,  then 
I  say  I  dissent  from  it  and  decline  to  follow  it."  In  the  case  of  Be 
Schweder's  Estate,  [1891]  3  Ch.  44,  Chitty,  J.  said,  "In  my  opinion 
Be  Hardy  was  not  distinguishable  fx'om  Bloiver  v.  Morret,  and  with 
all  due  respect  to  the  learned  Vico-Chancellor  (who  decided  it)  he 
was  bound  by  it.  I  think  I  am  constrained  by  Blower  v.  Morret,  and 
by  the  continued  course  of  the  authorities  since  that  decision,  to  dissent 
from  Be  Hardy,  as  I  do." 

(/)  Innes  v.'  Mitchell,  1  Phil.  Ch.  0.  716,  per  Lord  Lyndhurst;  11 
01.  &  F.  508,  joe?-  Lord  Cottenham;  Miller  v.  Huddlestone,  3  Mac.  & 
Qr.  513.  But  if  annuities  are  given  as  specific  gifts  of  interest  in  the 
real  estate,  they  shall  not  abate  with  legacies  charged  generally  on 
the  real  estate:  Creed  v.  Creed,  11  01.  &  F.  491  (overruling  the  deci- 
sion of  Sugden,  C,  of  Ireland,  1  Dr.  &  W.  416). 

{g)  Innes  v.  Mitchell,   1  Phil.  Oh.   0.   716. 

[h)  2  Phil.  Ch.  0.  346,  reversing  in  part  the  decision  1  Phil.  Oh. 
C.  710. 

(i)  See  also  Todd  v.  Bielby,  27  Beav.  353,  as  'to  the  proper  mode  of 
ascertaining  the  value  of  the  annuities,  in  a  case  where  several  annuities 
are  given,  and  the  fund  proves  deficient,  and  some  of  the  annuitants^ 
are  dead  and  some  are  living:  Heath  v.  Nugent,  29  Beav.  226.  See 
also  Potts  V.  Hmith,  L.  R.  8  Eti-  683;  Be  Wilkius,  27  0.  D.  703; 
Be  Metcalf,  [1903J  2  Oh.  424.  As  to  the  jK'riod  at  which  the  value 
must  be  taken,  see  Fielding  v.  Preston,  1  De  G.  &  J.  438. 
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Where  defi- 
cient estate  is 
being  ad- 
ministered hy 
the  Court  the 
annuity  is 
valued  and 
the  amount 
subject  to 
abatement 
paid  at  once  to 
the  annuitant. 


Instances 
■where  priority 
among 
general 
legatees  is 
■allowable. 


Where  the  deficient  estate  is  being  administered  under  an 
order  of  the  Court,  but  not  otherwise  (;*),  the  annuity  ought  to 
be  valued,  and  the  annuitant  will  be  entitled  at  once  to  thei 
amount  of  the  valuation  subject  to  an  abatement  in  proportion 
to  the  abatement  of  the  pecuniary  legacies  {k),  notwithstanding 
the  annuity  itself  was  payable  for  life  or  until  the  annuitant 
should  do  or  suffer  some  act  whereby  the  annuity  or  any  part 
thereof,  if  belonging  to  him  absolutely,  would  become  vested  in 
some  other  person  {I).  In  He  Ross  (m),  where  the  annuitant 
was  a  married  woman  restrained  from  anticipation,  and  was 
entitled  as  from  the  death  of  the  testator  to  a  dividend  in  pro- 
portion to  the  capitalized  value  of  the  annuity,  the  Court  for 
convenience  directed  the  purchase  of  a  Government  annuity  on 
the  life  of  the  annuitant  with  such  capitalized  value;  she  died 
after  the  amount  was  fixed  but  before  the  annuity  was  actually 
purchased,  and  it  was  held  that  her  surviving  husband,  as  her 
representative,  was  entitled  to  receive  the  capital. 

But  if  by  the  express  woixis  or  fair  construction  of  the  Will, 
the  intent  of  the  testator  is  clearly  manifest  to  give  one  general 
legatee  a  priority  to  the  others,  that  intention  must  be  carried' 
into  effect  (n):  as  where  the  testator  gave  legacies  to  his  two 
sons  and  his  daughter,  with  a  proviso,  that  if  the  assets  should 
fall  short  for  the  satisfaction  of  those  legacies,  his  daughter  not- 
withstanding should  be  paid  her  fuU  legacy,  and  the  abatement 
be  borne  proportionally  by  the  legacies  of  the  sons  only  (o) .  So 
when^  the  testator,  after  giving  various  legacies,  expressed  at 
the  end  of  his  Will  his  apprehension  that  there  would  be  a  con- 
siderable surplus  of  his  personal  estate,  beyond  what  he  had 
before  given  away  in  legacies,  for  which  reason  he  gave  several 


(/)  Be  Nicolson's  Estate,  I.  E.  11  Eq.  177,  on  a  sale  of  lands  charged, 
with  an  annuity  an  order  was  made  that  the  annuitant  should  be  at 
liberty  to  apply  from  time  to  time  to  have  the  annuity  paid  in  the 
first  instance  out  of  the  dividends  of  stock  set  apart  to  provide  for 
the  annuity,  and  any  deficiency  of  dividends  provided  for  by  sale  of 
the  stock:  approved  in  Re  Owen's  Estate,  [1900]  1  I.  E.  151,  161. 

(k)  W roughton  v.  Colquhome,  1  De  G.  &  Sm.  357;  Carr  v.  Inglehy, 
ibid.  362,  note;   Long  v.  Hughes,  ibid.  364. 

(I)  Me  Sinclair,  [1897]  1  Ch.  921,  not  following  Carr  v.  Inglehy,  ubi 
supra,  on  this  point,  and  distinguishing  Oratrix  v.  Chambers,  2  Giff. 
321.  Carr  v.  Ingleby  was  followed  and  He  Sinclair  was  distinguished 
in  Be  Bichardson,  [1915]  1  Ir.  E.  39,  and  Be  Dempster,  [1915]  1  Ch. 

(m)  [1900]  1  Ch.  162. 

(w)  Lewin  v.  Leivin,  2  Ves.  Sen.  415;  Be  Hardy,  17  C.  D.  798,  803; 
Be  Backhouse,  [1916]  1  Ch.  65. 

(o)  Marsh  v.  Evans,  1  P.  Wms.  668. 
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furthei-  legacies;  and  afterwards,  by  a  codicil,  he  gave  several 
other  legacies;  it  was  decreed,  that  the  subsequent  legacies 
given  by  the  Will,  having  been  given  on  a  presumption  that 
there  would  be  a  sui-plus,  and  there  happening  to  be  no  surplus, 
the  former  legacies  should  have  a  preference,  and  the  legacies! 
at  the  end  of  the  Will  should  be  lost;  and  also,  that  the  same 
apprehension  of  a  surplus  must  be  intended  to  have  continued' 
in  the  testator  at  the  time  of  making  his  codicil:  and  therefore, 
unless  the  inference  could  be  repelled,  the  legacies  given  by  the 
codicil  must  be  lost  also  (p).  Again,  where  a  testator  gave 
1,000Z.  to  trustees  upon  trust  to  pay  the  interest  to  his  wife, 
during  her  life,  and  after  her  decease  he  declared  his  will  to  be, 
that  the  1,000L  should  bteoome  part  of  his  personal  estate,  and 
applicable  to  the  trusts  or  payment  of  the  legacies  given  by  his 
Will;  and  he  gave  a  legacy  of  500/.,  in  trust  for  N.  M.  and  his 
wife,  in  nearly  the  same  words;  it  was  held,  that  a  priority  was 
given  to  these  two  legacies  {q). 

But  the  onus  lies  on  the  party  seeking  priority,  to  make  out 
that  such  priority  was  intended  by  the  testator,  and  the  proof  of 
this  must  be  clear  and  conclusive  (r).  The  reason  of  it  is,  that 
the  testator,  in  the  absence  of  plain  proof  to  the  contrary,  must 
be  deemed  to  have  considered  that  his  estate  would  be  sufficient 
to  answer  the  purposes  to  which  he  has  devoted  it,  and  conse- 
quently not  to  have  thought  it  necessary  to  provide  against  a 
deficiency,  by  giving  a  priority,  in  case  of  a  deficiency,  to  some 
of  the  objects  of  his  bounty.  Therefore  where  the  expressions 
are  ambiguous,  land  do  not  mark  with  certainty  the  testator's 
intention,  no  priority  can  be  allowed:  Thus  it  is  not  sufficient 
that  the  testator  gives  a  direction  as  to  a  general  legacy  to  his 
wife,  that  it  shall  be  paid  immediately  after  his  death,  out  of  the 

(p)  Att.-Oen.  V.  Robins,  2  P.  Wms.  23.  Scm3  also  Stammers  v. 
Hallileij,  12  Sim.  42;   Be  Backhouse,  [1916]  1  Ch.  65. 

{q)  Brown  v.  Broivn,  1  Keen,  275.  There  would  seem  to  bo  no 
presumption  of  an  int(Mition  to  give  priority  to  a  wifo  or  chikh-ea 
bofo)-o  .strangers,  notwiUistunding  the  observations  of  Malins,  V.-C, 
in  Re  Ilanh/,  17  C.  D.  79S,  as  the  learned  Vice-ChaneoUor  himself 
rocoguisjos  in  Roper  v.  Roper,  3  C.  D.  714,  720.  Soc  also  Re  Sohweder's 
Estalr,  [1891]  3  Ch.  44,  ante,  p.  1095,  note  (e).  See,  lor  further 
examples  of  profcrenco  of  general  legatees  in  payment,  in  con?o;jucnoo 
of  the  intention  of  the  te^stator,  not  e.xprossed  in  k^rms,  but  .sutlieientJy 
apparent  from  the  whole  content.s  of  the  Will,  Lcwin  v.  Leirin,  2  Ves. 
Sen.  415;  Beestnn.  v.  Booth,  4  Madd.  161,  170;  Pepper  v.  Bloomfield, 
3  Dr.  &  W.  499;  Ilaynes  v.  Uaynes,  3  Do  G.  M.  &  G.  590;  Gyett\. 
Williams,  2  Johns.  &  II.  429. 

(r)  Miller  v.  Iluddlestone,  3  Mac.  &  G.  523.  by  Lord  Truro. 
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the  nature  of 
specific 
lesracies. 


■first  money  that  shall  bo  received  by  the  executors  (.§).  So  if 
the  words  are  "  Imprimis,''  or  "  in  the  first  place,  I  give  1,000L 
to  A.,"  this  will  not  give  a  priority  to  other  general  legatees  {t). 
In  the  case  of  Beeston  v.  Booth  (m),  the  testator  gave  his  per- 
sonal estate  to  executors,  in  the  first  place,  to  pay  debts,  funeral 
and  testamentary  expenses;  and  in  the  next  plaec,  three  legacies 
to  B . ,  C . ,  and  D . ,  with  legal  interest  from  throe  months  after  his 
death;  and  after^vards  to  raise  and  set  apart  three  sums  of 
money  to  be  applied  as  therein  mentioned:  Upon  a  question  of 
abatement,  the  Court  declared,  upon  the  principle  before  stated, 
that  none  of  the  legacies  w^re  entitled  to  a  priority  of  payment^ 
and,  therefore,  that  all  of  them  must  abate  proportionally, 
aceording  to  the  general  rule  (u). 

Where  legacies  are  given  "free  from  duty"  and  the  estate 
is  insufficient,  the  duty  on  each  legacy  is  to  be  regarded  as  an 
additional  legacy,  and  added  to  the  original  legacy,  and  then 
both  legacies  must  abate  rateably  (x). 

It  is  necessary  here  to  refer  to  the  class  of  legacies  alluded  to 
in  a  previous  section  (y),  as  being  in  the  nature  of  specific 
legacies,  and  sometimes  called  demonstrative  legacies,  viz., 
bequests  of  money  wdth  reference  to  a  particular  fund  for  their 
payment,  and  not  simply  a  gift  of  the  specific  fund  itself: 
those  legatees  have  such  a  lien  upon  the  specific  fund  referred' 
to  that  they  will  not  be  obliged  to  abate  with  general  legateee:i 
And  in  this,  as  in  the  preceding  cases,  the  testator's  intention  is 
the  principle:  for  it  is  inferred,  that  he,  in  referring  to  specific 
parts  of  his  estate  for  payment  of  particular  legacies,  intended 


(s)  Blower  V.  Morret,  2  Ves.  Sen.  420;  Re  Schweders  Estate,  [1891] 
3  Ch.  44,  in  whicli  Chitty,  J.,  dissented  from  ihe  decision  of  Malinls,. 
V.-C,  in  Be  Hardy,  17  0.  D.  798,  on  the  ground  that  the  Vice- 
Chancellor  was  bound  by  the  decision  of  Lord  Chancellor  Hardwicke 
in  Bloiver  v.  Morret,  which  decision,  until  it  camo  before  the  Vice- 
Chancellor,  had  never  been  questioned  by  anyone. 

{t)  Brown  v.  Allen,  1  Vern.  31. 

{u)  4  Madd.  161. 

{v)  See  also  Tlnvaites  v.  Foreman,  1  Coll.  409;  Creed  v.  Creed, 
1  Dr.  &  W.  416;  11  CI.  &  F.  491;  Ashhurnham  v.  Ashburnham,  16 
Sim.  186;  Miller  v.  Huddlestone,  17  Sim.  71;  3  Mac.  &  G.  513;  Lord 
Dunboyne  v.  Brander,  18  Beav.  313;  Eavest-af  v.  Austin,  19  Beav. 
591;  Haynes  v.  Haynes,  3  De  G.  M.  &  G.  591;  Coore  v.  Todd,  23 
Beav.  92;  7  De  G.  M.  &  G.  520;  Wnght  v.  Weston,  26  Beav.  429; 
IHasletvood  v.  Green,  28  Beav.  1;  Elwes  v.  Causton,  30  Beav.  554; 
Be  Harris,  [1912]  2  Ch.  241. 

(x)  Be  Turnbull,  [1905]  1  Ch.  726. 

ly)  Ante,  p.    917. 
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those  legacies  as  a  preference  to  others  which  he  had  not  so 
seciu'ed  {z). 

It  has  appeared,  that  as  long  as  any  of  the  assets,  not  speci-  Of  the  abate- 
fically  bequeathed,  remain,  such  as  are  specifically  bequeathed  gpecjfic 
are  not  to  be  applied  in  payment  of  debts  (a) ;  although  to  the  legacies, 
complete  disappointment  of  the  general  legacies :  But  when  the 
assets,  not  specifically  bequeathed,  are  insufficient  to  pay  all  the 
debts,  then  the  specific  legatees  must  abate,  in  proportion  to  the 
value  of  their  individual  legacies  (6).    So  a  legatee  entitled  to  a 
legacy  of  the  sort  just  mentioned,  in  the  nature  of  a  specific 
legacy,  must  abate  with  the  specific  legatees  (c) . 

An  important  inquiry,  connected  with  this  subject,  sometimes 
occurs;  viz.,  under  what  circumstances  the  specific  legatees  of 
chattels  can  compel  the  devisees  of  the  real  estate  of  the  testator 
to  contribute  to  the  satisfaction  of  his  debts,  in  case  the  general 
personal  estate  proves  insufficient  for  that  purpose.  But  it  will 
be  more  convenient  to  consider  tliis  question  hereafter,  together 
with  the  subject  of  the  exoneration  of  real  estate  {d)  and  the 
doctrine  of  marshalling  assets  (e). 


SECTION     III. 

Executor's  Assent  to  a  Legacy. 

The  whole  real  and  personal  propertj^  of  the  testator,  as  has  Necessity  of 
appeared  in  a  former  part  of  this  Work,  devolves  upon    his  assent  to  ^ 
executor  (/) .     It  is  iiis  duty  to  apply  it,  in  the  first  place,  to  complete  the 
the  payment  of  the  debts  of  the  deceased;  and  he  is  responsible  leo-atee. 
to  the  creditors  for  the  satisfaction  of  their  demands,  to  the 


(2;)  Roberts  v.  Pocock,  4  Ves.  150;  Lambert  v.  Lambert,  11  Ves.  607;- 
Robinson  v.  Oeldard,  3  M.  &  G.  735,  745,  per  Lord  Truro;  Acton  v. 
Acton,  1  Meriv.  178;  Creed  v.  Creed,  11  01.  &  F.  491,  509,  per  Lord 
Cottenham;  Tempest  v.  Tempest,  2  K.  &  J.  035;  affd.  26  L.  J.  Ch.  501. 

(a)  Or  of  costs,  when  a  suit  has  beon  instituted:  Barton  v.  Cooke, 
5  Vo«.  4(54.  But  see  Newbegin  v.  Bell,  23  Beav.  386;  Re  M'Morrcn, 
[1917]  1  Ir.   R.   278. 

ih)  Sleech  v.   Thorivgton,   2  Ves.   Sen.   561,  564;    Clifton   v.   Bu-rt, 

1  P.    Wms.    680;    Duke  of  Devon  v.    AtJdns,   2  P.   Wms.    382,  383; 

2  Fonbl.  Treat.  Eq.  B.  4,  Pt.  1,  ch.   2.  s.  5,  note  (q).     See  Fieldiiug 
V.  Preston,  1  Do  G.  &  J.  438. 

(c)  Roberts  v.  Pocock,  4  Ves.  160. 
{d)  Post,  Pt.  IV.  Bk.  I.  Ch.  II.  §  I. 
(e)  Ibid.  §  11. 
(/)  Ante,  p.  494. 

W.E. — vol.    TI.  19 
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extent  oi;  the  whole  estate,  without  regard  to  the  testator  having 
by  his  Will  directed  that  a  portion  of  it  shall  be  applied  to  other 
purposes  {g).  Hence,  as  a  protection  to  the  executor,  the  law 
imposes  the  necessity  that  every  legatee,  whether  general  or 
specific,  and  whether  of  chattels  real  or  personal,  must  obtain  the 
executor's  assent  to  the  legacy  before  his  title  as  legatee  can  be 
complete  and  perfect  {h). 

Hence,  also,  the  legatee  has  no  authority  to  take  possession 
of  his  legacy  without  such  assent,  although  the  testator,  by  his 
Will,  expressly  direct  that  he  shall  do  so:  for  if  this  wore  per- 
mitted, a  testator  might  appoint  all  his  effects  to  be  thus  taken 
in  fraud  of  his  creditors  (^). 

Before   such    assent,  however,  the    legatee    has   an    inchoate 
right  to  the  legacy,  such  as  is  transmissible  to  his  own  per- 
sonal representatives,  in  case  of  his  death  before  it  be  paid  or 
delivered   (/c). 
Legacy  of  Again,  if  the  testator  by  Will  forgive  a  debt  due  to  him 

of  debt°^^^  from  a  particular  person,  it  is  the  better  opinion,  that  the  assent 
of  the  executor  is  necessary  to  give  effect  to  the  testacor'si 
intention;  for  although  on  the  one  hand,  it  may  be  alleged  that 
the  party,  to  whom  the  debt  is  bequeathed,  must  necessarily 
have  it  by  way  of  retainer,  and  that  such  a  clause  opei-ateis 
rather  as  an  extinguishment  than  as  a  donation,  and  thei^fore 
that  it  needs  no  such  assent,  as  where  there  is  to  be  a  transfer  pf 
the  property:  yet,  on  the  other  hand,  a  debt  so  forgiven  is 
regarded,  with  great  reason,  in  the  light  of  a  legacy,  and,  like 
other  legacies,  not  to  be  sanctioned  by  the  executor,  in  case  the 
estate  be  insufficient  for  the  payment  of  debts:  But  as  soon  as 
the  executor  assents,  and  not  before,  it  shall  be  effectually 
discharged  (/). 

ig)  Ante,  p.    1077. 

{h)  Swinb.  Pt.  1,  §  6,  pi.  5,  s.  7,  pi.  1;  1  Saund.  427,  note  (5)  to 
\Dn'p'pa  V.  Mayo. 

(0  Wcntw.  Off.  Ex.  409,  14tli  edit. 

{k)  Wentw.  Off.  Ex.  69,  14th  edit. 

{l)  Wentw.  Off.  Ex.  72,  14tli  edit.  A  debt  so  forgiven  is  subject 
to  the  rules  which  affect  all  legacies:  Re  Wedmore,  [1907]  2  Ch.  277; 
and  is  liable  to  legacy  duty:  Att.-Oen.  v.  Holhrook,  12  Price,  407; 
it  may  bo  adeemed:  Rider  v.  Wager,  2  P.  Wms.  332;  it  will  lapse 
by  the  death  of  the  debtor  in  the  lifetime  of  the  testator:  Toplis  v. 
Baker,  2  Cox,  118;  Elliott  v.  Davenport,  1  P.  Wms.  83;  Maitland  v. 
Adair,  3  Ves.  231;  Izon  v.  BiMer,  2  Price,  34;  unless  an  intention 
"  specifically  penned  "  ife  shown  to  release  the  debt  whether  the  debtor 
survives  or  not:  Sibthorp  v.  Moxon,  3  Atk.  579;  South  v.  Williams, 
12  Sim.  566. 
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Until  modern  times,  it  appears  to  'have  been  the  practice  of 
the  Bank  of  Eng'land,  with  respect  to  government  stock  or 
annuities,  grounded  upon  the  statute  5  W.  &  M.  c.  20,  by  which 
the  Bank  was  instituted,  and  upon  the  other  Acts  of  Parliament 
which  regulate  the  devise  of  property  transferable  at  the  Bank 
(by  which  the  probates  of  Wills  are  directed  to  be  there  de- 
posited for  the  purpose  of  having  the  trusts  extracted),  in  cases 
where  stock,  &c.  has  been  specifically  bequeathed,  without  the 
intervention  of  trustees,  to  permit  the  transf  ei-  to  be  made  to  the 
legatees,  and  not  to  the  executor;  and  when  trustees  have  been 
appointed,  then  to  the  trustees,  with  a  restriction  not  to  allow  of 
a  transfer  to  any  other  persons,  except  those  named  in  the  Will: 
It  seems,  however,  to  be  now  clear,  that  this  practice  is 
erroneous,  and  that  the  executor,  having  the  legal  right  to 
the  specific  as  well  as  to  the  general  assets,  to  pay  debts, 
&c.,  has  the  sole  right  to  call  upon  the  Bank  to  transfer  the 
stock  into  his  name:  as  no  interest  in  it  vests  in  the  legatees' 
prior  to  his  assent  (m).  It  also  appears  to  be  immaterial 
whether  such  property  be  given  specifically  in  the  strict  sense  of 
the  word,  or  as  residue;  sino6  such  property  is  to  be  considered 
for  this  purpose  as  on  the  same  footing  as  the  other  general 
assets,  and  therefore  subject  to  all  the  incidents  of  a  testa- 
mentary disposition  of  pei-sonal  estate  {n).  And  now,  by 
stat.  33  &  34  Vict.  c.  71,  s.  23,  it  is  expressly  enacted,  that  all 
stock,  standing  in  the  name  of  any  deceased  person,  shall  and 
may  be  assigned  and  transferred  by  the  executors  or  adminis- 
trators of  the  deceased,  notwithstanding  any  specific  bequest 
thereof  (o). 

It  follows  from  the  rule  respecting  the  necessity  of  the 
executor's  assent,  that  if,  without  it,  the  legatee  takes  possession 
of  the  thing  bequeathed,  the  executor  may  maintain  an  action 
of  trespass  or  trover  against  him:  So  although  a  chattel,  real  or 
personal,  specifically  bequeathed,  be  in  the  custody  or  possession 
of  the  legatee,  and  the  assets  be  fully  adequate  to  the  payment 
of  debts,  he  has  no  right  to  retain  it  in  opposition  to  the 
executor;  by  whom,  in  such  case,  an  action  will  lie  to  recover 
it  (p). 

{m)  Sco  ante,  pp.  626,  627.  JIumherstone  v.  Chase,  2  Younge  & 
C.  209. 

(n)  1  Hop.  Log.  732,  3rd  edit. 

(o)  i^OQ  ante.   p.   627. 

(p)  Mead  v.  Orrery,  .3  Atk.  239;  Wcniw.  Off.  Ex.  409,  14th  edit.; 
'Com.  Dig.  Admon.  (C5.  5);  Bac.  Abr.  E.xors.  (L.)  3. 

19  (2) 


1102 


Faijmeni  of  Lerjacies.     [Pt.  iii.  Bk.  iii. 


Land  Trans- 
fer Act,  1897: 
assent  to  a 
devise  of  real 

estate. 


What  shaU 
constitute  an 
assent. 


If  an  executor  refuse'  his  assent  without  cause,  he  may  b© 
compelled  to  give  it,  by  a  Court  of  Equity  (g'). 

With  regard  to  the  real  estate,  which  under  sect.  1  (1)  of  the 
Land  Transfer  Act,  1897,  vests  in  the  personal  representative, 
by  sect.  2  (1)  of  that  Act  the  persons  by  law  beneficially 
entitled  thereto  have  the  same  power  of  requiring  a  transfer  of 
real  estate  as  persons  beneficially  entitled  to  personal  estate  have 
of  requiring  a  transfer  of  such  personal  estate;  and  by  sub- 
sect.  (2)  (as  amended  by  Conveyancing  Act,  1911,  s.  12)  all 
enactments  and  rules  of  law  as  respects  matters  in  relation  to 
the  administration  of  personal  estate,  and  the  powers,  rights, 
duties,  and  liabilities  .of  personal  representatives  in  respect  of 
personal  estate  apply  to  real  estate  so  far  as  the  same  are  applic- 
able, as  if  that  real  'estate  yere  a  chattel  real  vesting  in  them,  and 
sect.  3  (1)  provides  that  "At  any  time  after  the  death  of  the 
owner  of  any  land,  his  personal  representatives  may  assent  to 
any  devise  contained  in  his  Will,  or  may  convey  the  land  to  any 
person  entitled  thereto  as  heir,  devisee,  or  otherwise,  and  may 
make  the  assent  or  conveyance,  either  subject  to  a  charge  for  the 
payment  of  any  money  which  the  personal  representatives  are 
liable  to  pay  or  without  any  such  charge;  and  on  such  assent  or 
conveyance,  subject  to  a  charge  for  all  moneys  (if  any)  which 
the  personal  representatives  are  liable  to  pay,  all  liabilities  of 
the  personal  representatives  in  respect  of  the  land  shall  cease, 
except  as  to  any  acts  done  or  contracts  entered  into  by  them 
before  such  assent  or  conveyance"  (r). 

Sect.  3  (2)  of  the  Land  Transfer  Act,  1897,  provides  that 
"  At  any  time  after  the  expiration  of  one  year  from  the  death  of 
the  owner  of  any  land,  if  his  personal  representatives  have  failed 
on  the  request  of  the  person  entitled  to  the  land  to  convey  the 
land  to  that  person,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  that  person,  and  after  notice  to  the  personal  repre- 
sentatives, order  that  the  conveyance  be  made,  or,  in  the  case  of 
registered  land,  that  the  person  so  entitled  be  registered  as  pro- 
prietor of  the  land,  either  solely  or  jointly  with  the  personal 
representatives." 

With  respect  to  what  shall  constitute  such  assent  on  the  part 

(?)  Com.  Dig.  Admon.  (0.  8);  Martin  v.  Wilson,  [1913]  1  Ir.  E.  470. 

(?')  Por  the  provisions  of  this  Act,  see  Pt.  rv.  Bk.  I.  The  assent, 
if  not  under  seal,  need  not  be  stamped:  Kemp  v.  /.  R.  Co'mmrs.,  [1905] 
1  K.  B.  581.  A  devisee  cannot  insist  on  a  conveyance  in  preference 
to  an  assent:   Re  Fix,  [1901]  W.  N.  165. 
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of  the  executor,  the  law  has  for  this  pui"po&e  prescribed  no 
Bpccific  form;  and  it  may  be  either  express  or  implied  (s):  The 
exL'Cutor  may  not  only  in  direct  terms  authorize  the  legatee  to 
take  posesssion  of  his  legacy,  but  his  concurrence  may  be  inferred 
either  from  direct  expressions  or  particular  acts;  and  such  con- 
structive permission  will  be  equally  available  {t).  Thus,  for 
instance,  if  a  horse  is  bequeathed,  and  the  executor  requests  the 
legatee  to  dispose  of  it;  or  if  a  third  person  proposes  to  purchase 
the  horse  of  the  executor,  and  he  directs  him  to  buy  it  of  the 
legatee;  or  if  the  executor  himself  purchases  the  horse  of  the 
legatee,  or  merely  offers  him  money  for  it,  this  amounts  to  aji 
assent  by  implication  to  the  legacy  {ii).  So  where  the  legatee 
of  a  term  of  years  grants  it  to  the  executor,  his  acceptance  of 
the  grant,  either  for  himself  or  as  trustee,  is  an  implied  per-< 
mission  that  the  term  sliall  be  the  legatee's  to  grant  (x) .  So  in. 
a  case  where  the  rents  or  interest  of  a  bequest  are  directed  to  be 
applied  for  the  maintenance  of  the  legatee  during  minority,  if 
the  executor  commences  so  to  apply  them,  his  consent  to  the 
principal  will  be  presumed  {y) .  So  where  a  term  of  yeai*s, 
subject  to  a  quit  rent,  was  devised,  and  after  the  testator'a 
death  his  administrator  with  the  Will  annexed  paid  the  quit 
rent  for  six  years,  and  in  an  account  rendered  to  the  devisee, 
debited  him  with  the  payments  so  made;  Tindal,  C.  J.,  held 
that  this  was  sufficient  to  show  the  assent  of  the  administrator 
to  the  bequest  {z):  The  mere  fact,  however,  that  an  executor 
has  made  general  payments  to  or  for  the  benefit  of  a  legatee  of 
leaseholds  and  other  property — not  specifically  out  of  or  on 
account  of  the  rents — is  not,  in  the  absence  of  representations  on 
the  subject  by  the  executor  to  the  legatee,  sufficient  to  enable 
the  Court  to  infer  that  the  legacy  has  been  assented  to  («) .  So 
also  if  the  legacy  be  subject  to  a  charge,  which  is  paid  by  the 

{s)  Whether  there  has  beeu  au  asseat  or  not  may  involve  mattei'S 
of  law,  but  it  is  generally  a  question  of  fact:  Elliott  v.  Elliott,  9  M.  & 
W.  27,  per  Lord  Abinger;  Mason  v.  Farnell,  12  M.  &  W.  674.  The 
form  of  assent  prescribed  in  Forms  51  or  52  in  the  First  Schedule  to 
the  Land  Transfer  Eules,  1903  (see  Eule  185),  must  be  produced  to 
au,thorize  the  registrar  to  register  the  person  named  in  the  assent  as 
proprietor  of  the  land  under  sect.  3  (4)  of  the  Land  Transfer  Act,  1897. 

{t)  Com.  Dig.  Admon.  (C.  6);  Toller,  308,  309. 

(»)  Wentw.  Off.  Ex.  414,  14th  edit.;  Com.  Dig.  Admon.  (C.  6): 
Toller,  309. 

(x)  Wentw.  Off.  Ex.  414,  14th  edit.;  Com.  Dig.  Admon.  (0.  6). 

{y)  Paramour  v.  Yardley,  Plowd.  539. 

(z)  Doe  v.  Mahherley,  6  0.  »&  P.  126. 

(o)  Thome  v.  Thome,  [1893]  3  Ch.   196. 
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executor:  the  assent  to  tlic  charg-e  is  assent  to  the  disposition  of 
the  fund  out  of  which  it  is  to  bo  satisfied  {h). 

Again,  when  the  executor  informs  a  legatee  that  he  intends 
him  to  have  the  legacy  according  to  the  devise  (c),  or  that  the 
legacy  is  ready  for  him  whenever  he  will  call  for  it  {d);  such 
declarations  clearly  amount  to  a  good  assent  to  the  bequest. 

On  the  other  hand,  since  the  assent  to  a  legacy  by  an  •executor 
may,  in  its  consequences,  be  of  great  prejudice  to  him,  it  is  but 
reasonable  that  the  act  or  expressions  deemed  sufficient  to  impart 
that  assent  should  be  unambiguous  (e).  Hence  a  proposition 
stated  in  a  book  of  authority  (/)  may  be  doubted;  viz.,  that  if 
the  executor  say  to  a  legatee  "God  send  you  joy  of  your 
legacy,"  those  expressions  will  amount  to  an  assent:  For  if  such 
words  were  uttered  before  the  executor  had  had  an  opportunity 
of  examining  the  testator's  affairs,  it  would  surely  be  unjust  to 
construe  words  of  congratulation  into  terms  of  pssent  to  a  legaey, 
so  as  to  involve  the  executor  in  the  consequences  of  a  devastavit ; 
although  it  may  be  otherwise,  if  those  expressions  were  uttered 
after  the  executor  had  had  sufficient  time  to  acquaint  himself 
with  the  state  of  the  assets  {g). 

If  a  term  of  years  or  other  chattel  be  bequeathed  to  A.  (for 
life,  with  remainder  to  B.,  and  the  executor  assents  to  the 
interest  lof  A.,  such  interest  will  enure  to  vest  that  of  B.;  ;and. 
e  oonverso ,  for  the  particular  estate  land  the  remainder  constitute 
but  one  estate  (Ji) .  On  the  assent  to  the  possession  of  the  first 
taker  of  settled  chattels,  he  takes  them  in  trust  for  the  ulterior 
legatea-  subject  to  his  own  prior  interest  (i).  So  an  assent  to  a 
bequest  of  a  lease  for  years  is  an  assent  to  a  condition  or  con- 
tingency annexed  to  it  (;') :  As  if  there  be  a  devise  of  a  term  to 
the  testator's  widow  so  long  as  she  continue  unmarried;  and 
if  she    marry,  then   of   a   rent  payable  out   of    the    land;  the 

(b)  Young  v.  Holmes,  1  Stra.  70. 

(c)  Touchst.  456;  Barnard  v.  Pumfrett,  5  M.  &  Cr.  70,  per  Lord 
Cottenham. 

{d)  Hawkes  v.  Saunders,  Co-wp.  293;  Barnard  v.  Pumfrett,  5  M.  & 
Or.  70. 

(e)  See  Doe  v.  Harris,  16  M.  &  W.  517. 

(/)  Shep.  Touchst.  456. 

Ig)  1  Eop.  Leg.  736,  3rd  edit. 

(h)  Stevenson  v.  Mayor  of  Liverpool,  L.  E.  10  Q.  B.  81.  But  where 
there  is  a  bequest  of  a  number  of  articles,  as  stock-in-trade  or  plate, 
the  executor  may  properly  withhold  his  assent  as  to  part:  Elliott  v. 
Elliott,  9  M.  &  W.  23. 

(0  Re  Swan,   [1915]  1  Oh.  829. 

(/)  Oom.  Dig.  Admon.   (0.  6). 
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executor's  assent  to  the  devise  of  the  term  is  an  assent  to  that  of 
the  rent  in  case  of  the  devisee's  marriage  (fc) .  So  an  assent  to 
a  devise  of  a  chattel  lease  is  an  assent  to  a  devise  Kjf  rent  out 
of  it  (Z).  But  if  a  lessee  for  yeai-s  bequeaths  a  rent  to  A.  and 
the  land  to  B.,  it  has  been  doubted  whether  the  executor's  as- 
sent that  A.  shall  have  the  rent  is  an  assent  that  B.  shall  liavo 
the  land  (m).  However,  it  is  said  to  be  now  established,  that 
in  this  case  also,  an  assent  to  (the  bequest  to  one  shall'enure  to  itho 
benefit  of  the  other;  on  the  ground  that  as  the  assent  of  the 
executor  is  required  as  well  for  the  benefit  of  creditors  as  for  his 
own,  an  inference  arises,  from  his  assent  to  one  of  tlie  legatees' 
of  the  specific  property,  that  he  had  no  occasion  for  the  term  or 
rent  to  pay  debts;  for  if  he  had,  then  his  assent  to  either  of  the 
legatees  would  be  impropei-,  as  both  ought  to  abate  'pro  rata  in) . 

In  certain  cases,  the  assent  of  the  executor  may  be  presumed;  pi-e^umed 
upon  the  principle,  that,  in  the  absence  of  evidence,  the  execu-  assent 
tors  shall  be  taken  to  have  acted  in  conformity  with  their  duty; 
as  when  executors  die  after  the  debts  are  paid,  but  before  the 
legacies  are  satisfied  (o) .  So,  as  it  'would  seem,  the  assent  of  an 
executor  may  be  concluded  from  the  legatee's  possessing  himself 
of  the  subject  bequeathed,  and  retaining  it  for  some  considerable 
time  without  complaint  by  the  executor  (pi). ' 

The  assent  of  the  executor  may  also  be  upon  a  condition.  Conditional 
precedent,  as  if  he  should  tell  the  legatee  that  he  will  pay  >the  ^**^^°*' 
legacy,  provided  the  assets  are  sufficient  to  answer  all  demands: 
or  in  the  case  of  a  devise  of  a  term  for  years,  provided  thci 
devisee  will  pay  the  rent  in  arrear  at  the  testator's  death;  and 
in  tliat  case,  if  the  condition  be  not  performed,  there  is  no 
assent  {jq).  But  it  would  seem  that  if  the  condition  is  such  as 
the  executor  had  no  authority  to  impose,  for  example,  if  he 
should  declare  his  assent,  provided  the  legatee  wont  to  York, 
and  there  did  a  thing  for  the  executor's  personal  benefit,  the 
assent  would  be  considered  absolute  (;•).     So  if  the  assent  be  on 

(/c)  Qo^e  V.  Haywood,  1  Roll.  Abr.  620,  tit.  Deviso  (E.)  pi.  2. 

{l)  Com.  Dig.  Admon.  (0.  6);  1  Roll.  Abr.  620,  tit.  Devise  (B.) 
pi.  3. 

(to)   Gough  V.   Howardc,   3   Bulst.   122. 

(n)  1  Rop.  Log.   738,  3rd  edit. 

(o)  See  Cray  v.   Willis,  2  P.  Wras.  531,  532. 

{p)  Mathews  on  Presumptions,  267;  3  Proston,  Abstr.  145,  2nd  edit.; 
Cole  V.  Miles,  10  Hare,  179.  This  appears  to  be  a  question  for  the 
jury:  llichardson  v.  Oifford,  1  Adol.  &  Ell.  52. 

(q)  Weutw.  Off.  Ex.  429,  14th  edit. 

(r)  Elliott  V.  Elliott,  9  M.  &  W.  28,  per  Parke.  B. 
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By  whom  the 
assent  can  be 
given. 


Effect  of 
assent. 


a  condition  subsequent,  as,  provided  the  legatee  will  pay  the 
executor  a  certain  sum  annually,  such  condition  is  void,  and  a 
failure  in  performing  it  shall  not  devest  the  legatee  of  his 
legacy  {s). 

It  must  now  be  inquired  by  whom  the  assent  to  a  legacy  may 
•  be  given.  It  has  appeared  in  an  earlier  piart  of  this  Work,  that 
a  person  appointed  executor  may  a^ent  to  a  legacy  before  he 
proves  the  Will  {t),  and  that  even  if  lie  should  die  without 
taking  probate,  his  assent  would  be  effectual  (w) .  Again,  there 
has  already  been  occasion  to  observe  that  if  several  executors  be 
appointed,  the  assent  of  any  one  of  them  is  sufficient  {x) ;  and 
therefore  if  there  be  a  legacy  to  one  of  several  executors,  he  may 
take  it  of  his  OAvn  assent,  without  the  others  {y) .  Further,  the 
efficacy  of  an  assent  by  an  administrator  durante  minora  cetate, 
in  case  of  an  infant  being  constituted  'executor  (z),  has  been 
elsewhere  previously  considered  in  this  Treatise. 

At  law,  after  an  assent  by  the  executor  to  a  specific  legacy, 
the  interest  in  the  chattel  bequeathed  vests  in  the  legatee  (a),  so 
that  he  may  bring  ejectment  (6),  or  trover  i(c),  to  recover  it,  evem 
against  the  executor  himself.  And  there  has  ah-eady  been  occa- 
sion to  show  {d),  that  an  executor  who  has  assented  uncon- 
ditionally to  a  specific  bequest  of  the  testator's  leaseholds,  is  not 
entitled,  in  a  Court  of  Equity,  to  require  an  indemnity  out  of 
the  testator's  general  estate  in  respect  of  his  covenants  contained 
in  the  leases. 

If  there  be  a  specific  bequest  to  the  executor  himself  in  trust, 
and  he  assents  to  it,  the  thing  bequeathed  thereupon  ceases  to 
be  a  part  of  the  testator's  assets,  and  the  executor  becomes  a 
trustee  of  it  for  those  who  are  beneficially  interested  (e),  and  he 
is  thereupon  precluded  from  dealing  with  it  or  making  title  as 
executor  (/). 


(s)  Wentw.  Off.  Ex.  429,  14tli  edit. 

(t)  Ante,  p.  214. 

(u)  Ibid. 

(xl  Ante    t).    711. 

(2/)  1  Eoll.  Abr.  618;  Devise  (B.)  pi.  2;  Perk.  s.  572;  Com.  Dig. 
Admon.  (C.  8);  Townson  v.  Tickell,  3  B.  &  A.  31,  40. 

(z)  Ante,  p.  399. 

(a)  Ante,  p.  695,  note  (i);  Doe  v.  Ouy,  3  Bast,  120.  See,  as  to 
leaseholds,  Re  Culverhouse,  [1896]  2  Ch.  251. 

(6)  Doe  V.  Gioy,  supra. 

(c)   Williams  v.  Lee,  3  Atk.  223. 

Id)  Ante,  p.    1081;  Shad.holt  v.  Woodfall,  2  Coll.  30. 

(e)  Dix  V.  Burfonl,  19  Beav.  409. 

(/)  Attenhorough  v.  Solomon,  [1913]  A.  C.  76. 
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It  is  likewise  true,  as  a  general  proposition,  that  if  an  executor  }P^  ^^^t  ^^^^s 

°  ^      ^  /    \  1    the  assent  may 

once  assent  to  a  legacy,  he  can  never  afterwards  retract  {g)\  and  be  retracted, 
notwithstanding  a  subsequent  dissent,  a  specific  legatee  has  a 
right  to  take  the  legacy,  and  has  a  lien  on  the  assets  for  that 
siDecific  part,  and  may  foUow  them  Qi) .  But  if  the  assent  has 
not  been  completed  by  payment,  in  the  case  of  a  general  legacy, 
or  possession,  in  that  of  a  specific  one,  and  its  recall  is  not 
attended  with  injury  to  a  third  person,  :as  to  a  bond  fide  pur- 
chaser from  the  legatee  on  the  faith  of  i;such  assent,  it  seems  only 
reasonable,  that  the  executor  under  particular  circumstances, 
should  have  the  power  of  retracting  it;  as  where  he  assents 
upon  a  reasonable  ground  for  considering  that  the  assets  are 
sufficient  to  answer  all  demands,  but  unknown  debts  lare  un- 
expectedly claimed,  which  occasion  a  deficiency  (i).  Moreover, 
if  the  assent  has  been  completed  by  a  payment  or  possession,  and 
af^terward-s  debts  appear,  of  which  the  executor  had  no  previous 
notice,  he  may  compel  the  legatee  to  refund  (/). 

The  assent  of  an  executor  shall  have  relation  to  the  time  of  Relation  of 
the  testator's  death:  Hence,  in  the  case  of  a  devise  of  a  term  of  of  testator, 
years  in  tithes,  in  an  advowson,  or  in  a  house  or  land,  if  after 
the  testator's  death,  and  before  the  executor's  assent,  tithes  are 
set  out,  the  church  becomes  void,  or  rent  from  the  undertenant 
becomes  payable,  the  assent  by  relation  shall  perfect  the  legatee's 
title  to  these  several  interests  (fc) .  So  such  assent  shall,  by 
relation  confirm  an  intermediate  grant  by  the  legatee  of  his 
legacy  (Z). 

But  the  assent  can  only  operate  in  favour  of  the  legatee  to 
whom  the  legacy  is  given,  and  therefore  if  by  a  codicil  sub- 
sequently discovered  the  legacy  is  revoked  and  given  to  another, 

iff)  Wentw.  Off.  Rx.  415,  14t.h  edit.;  Com.  Dig.  Admon.  (0.  8). 
The  author  of  "  The  Office  of  an  Executor  "  expresses  his  opinion  that 
an  assent  cannot  be  after  a  disassent,  but  thinks  the  question  doubtful: 
p.  415  et  seq.,  14th  edit.  So,  if  executors  have  set  apart  and  appro- 
priated assets  to  meet  a  legacy,  and  have  admitted  to  the  legatee  that 
such  appropriation  has  been  made,  they  cannot  retain  or  impound  any 
part  of  such  appropriated  assets  to  meet  a  debt  from  the  legatee  to  the 
general  estate  of  the  testator:  Ballard  v.  Marsden,  14  0.  D.  374. 

{h)  Mead  v.   Orrery,  3  Atk.  238;   Toller,  311. 

(i)  See  1  Rop.  Leg.   743,  3rd  edit. 

0)  Soe  poH,  p.  1189;  Doe  v.  Ouy,  3  East,  123;  ante,  p.  695,  note  (t). 

{k)  Wentw.  Off.  Ex.  445,  446,  14th  edit.;  Saunders  Case,  5  Co. 
12,  h.;  Jtex  v.  Commrs.  of  Income  Tax,  [1920]  1  K.  B.  468. 

{I)  Toller,  311.  This  is  put  doubtingly  in  Wontw.  Off.  Kx.  69,  445, 
14th  edit.;  and  see  the  remark  of  Gibbs,  C.  J.,  at  the  conclusion  of 
his  judgment  in  Doe  v.  Sturges,  7  Taunt.  223. 
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the  latter  can  recover  the  legacy  and  mesne  'profits  from  the 
first  legatee  (m). 
Exocutor'H  In  a  case  of  a  legacy  bequeathed  to  the  executor,  the  union  of 

assent  to  his     ^^    ^^^^  characters  of  executor  and  legatee  in  one  person  makes 
own  lej^aoy  :  . 

no  difference;  for  his  assent  is  as  necessary  to  a  legacy  vesting 

in  him  in  the  capacity  of  legatee,  as  to  a  legacy  vesting  in  any 
other  person  {n):  and  that  on  the  same  (principle,  viz.,  that  until 
he  has  examined  the  state  of  the  assets,  he  is  incompetent  to 
decide  whether  they  will  admit  of  his  taking  ^the  thing  be- 
queathed as  a  legacy,  and  whether  it  must  not  of  necessity  be 
applied  in  satisfaction  of  debts  (o). 

His  assent  to  his  own  legacy  may,  as  well  as  his  assent  to 
that  of  another  legatee,  be  either  express  or  implied:  He  may 
not  only,  in  positive  terms,  announce  his  election  to  take  it  as  a 
bequest,  /but  such  election  may  also  be  implied  from  his  language 
or  his  conduct  {p).  The  rule  as  to  the  latter,  as  laid  down  by 
Gibbs,  C.  J.,  Doe  v.  Sturges  (g),  is  that  "if  an  executor,  in  his 
manner  of  administering  the  property,  does  any  act  which  shows 
he  has  assented  to  the  legacy,  that  shall  be  taken  as  evidence  of 
his  assent;  but  if  his  acts  are  refeorable  to  his  character  of  execu- 
tor, they  are  not  evidence  of  assent  to  the  Icgacj'." 

Therefore,  if  the  executor  say  that  he  will  have  the  legacy 
according  to  the  Will  (r);  or  if  by  deed  reciting  that  he  has  a 
term  for  years  by  devise,  he  grant  it  over  (s);  this  will  amount 
to  an  assent  to  take  it  as  legatee.  So  if  he  take  the  profits  ot'  a 
term  to  his  own  use  {t),  or  repair  the  tenement  bequeathed  at 
his  own  expense  (m),  or  if  he  exclude  a  co-executor  from  a  joint- 
oocupanc}'  of  a  term  with  him  iv),  all  these  acts  indicate  an 
assent  to  the  bequest.  So  if  a  term  of  years  be  devised  to  the 
executor  for  life,  and  afterwards  to  A.  B.,  if  the  executor  say 
thatiA.  B.  will  have  it  after  him,  that  implies  an  election  to  take 
it  as  legatee  {x) .     In  like  manner,  if  he  perform  a  condition  or 

{m)  Re  West,  [1909]  2  Ch.   180. 
(n)  Toller,  345. 

(o)  Wentw.  Off.  Ex.  67,  68,  14th  edit.;  Toller,  345. 
If)  Toller,  345;   Fenton  v.  Clegg,  9  Exch.  680. 
\q)  7  Taimt.   223. 

(r)   Com.  Dig.   Admon.    (C.   C);    Garrett  v.  Lister,  1  Lev.  25. 
(s)  Com.  Dig.  Admon.    (0.  6).     So  if  lie  dispose  of  it  bv  his  own 
Will:  Fenton  v.  Clegg,  9  Exch.  680. 
(0  Com.  Dig.  Admon.   (0.  6). 

(m)  Com.  Dig.  Admon.  (0.  6);  Cheijney  v.  Smith,  1  Leon.  216. 
(v)  Anon.,  Dyer,  277.  b;   Com.  Dig.  Admon.  (C.  6). 
(x)   Garrett  \.  Lister,  1  Lev.  25;  Com.  Dig.  (0.  6). 


Ch.  IV.  §  III.]  Executor'' s  Assent.  1109 

trust  annexed  to  the  devise;  as  if  a  lessee  for  years  devise  his 
term  to  his  executor,  on  condition  of  his  paying  10/.  a  year  to 
J.  S.,  which  he  pays  accordingly;  this  payment  amounts  to  an 
election  on  his  part  to  take  the  lease  as  a  legacy,  and  it  is  in 
law  an  execution  of  the  legacy  for  ever;  for  he  who  perform.-? 
the  charge  of  a  thing,  claims  the  benefit  which  is  annexed  to 
it{y).  Again,  an  assent  to  take  part  as  a  residuary  legatee, 
is  an  assent  also  to  take  the  whole  residue  in  the  same 
character  {z).  On  the  other  hand,  if  the  executor  merely  say, 
that  the  testator  "left  all  to  him"  (a),  this  will  not  amount 
to  an  election  to  take  as  legatee.  Further,  if  the  executor 
demise  a  term  bequeathed  to  him  by  the  description  of  executor. 
this  cannot  be  construed  into  an  assent,  because  the  act  is 
consistent  with  his  power  and  character  as  executor  (&):  And 
even  a  lease  by  him  in  his  o-svti  name,  if  the  lease  be  in  its 
terms  inconsistent  with  his  title  as  legatee,  will  not  amount  to 
an  assent  to  take  as  legatee  (c) :  It  is  a  rule,  that  it  is  not 
sufficient,  to  constitute  an  implied  assent,  to  show  that  the  act  is 
equally  applicable  to  the  title  of  legatee  as  to  the  character  of 
executor  {d) . 

Until  the  executor  has  made  his  election,  either  cxpix:'ss  or 
implied,  he  shall  take  the  legacy  as  executor,  though  all  the 
debts  have  been  paid  independent^  of  such  bequest  (e). 

Where  executors  a^ent  to  specific  legacies  of  shares  or  mort- 
gages the  costs  of  transfer,  including  the  executor's  own  costs  in 
connection  therewith,  must  be  bome  by  the  specific  legatees  (/). 

With  regard  to  the  effect  of  entry  by  W\c  executor  into  pos-  Effect  of  eie- 
scssion  of  a  term  of  yeare  bequeathed  to  liini  the  following  dis-  j'ntoposse'^n 
tinction  exists:  Where  the  entire  term  is  given  to  the  executor,  of  a  term 
an  entry  will  amount  to  an  election  to  take  as  legatee:    But   to  him. 
where  a  sole  executor,  or  one  of  8evei"al  jexecutors,  takes  an 
interest  in  a  leasehold  estate  for  life,  or  any  partial  interest,  he 
must  do  something  more  than  enter,  in  order  to  give  absent  to 

{y)  Paramour  V.  Yardley,  Plowd.  544;  Com.  Dig.  Admou.  (0.  6). 
[z)  Hinson  v.  Button,  2  Roll.  Eep.  158. 

{a')  1  lloll.  Abr.  620,  Devise,  (D.j  pi.  6;  Com.  Dig.  Admon.  (0.  7). 
(6)  Cheyney  v.  Smith,  1  Leon.  316;  Com.  Dig.  Admon.   (C.  7). 

(c)  Doc  V.  Sturges,  7  Taunt.  222. 

(d)  Ibid.  217.  Sec  also  Trail  v.  Bull.  1  Coll.  360,  ^Jer  K.  Bruoe, 
V.-C,  accord. 

(e)  Com.  Dig.  Admon.  (C.  5);  cf.  lie  Venn  and  Furze's  Contract, 
[1894]  2  Ch.  101.  But  see  Re  Verrells  Contract,  [1903]  1  Oh.  65; 
Attenhorough  v.  Solomon,  [1913]  A.  C.  76. 

(/)  Re  Grosvenor,  [1916]  2  Oh.  375. 
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his  legacy  {g).  There  is  a  substantial  reason  for  this  distinc- 
tion; for  if  his  general  entry  on  his  life  estate  were  an  election 
to  enter  as  legatee,  it  would  necessarily  confirm  ithe  remainder 
devised  over  {h) :  and  that  might  happen  in  cases  wherein  he 
might  want  the  estate  in  remainder  for  sale,  in  order  to  pay 
the  testator's  debts:  Suoh  an  assent  would  be  a  devasiamt 
in  the  executor,  which  might  be  a  grievous  hardship  to  him: 
But  if  the  devise  to  him  be  absolute,  sthe  same  reason  does 
not  exist;  for  he  has  the  value  of  the  whole  term,  as 'an 
equivalent,  to  indemnify  himself  against  the  consequences  of  the 
devastavit  (i). 

In  Doe  V.  Sturges  (J),  the  law  on  this  subject  was  fully  con- 
sidered by  the  Court  of  Common  Pleas:  In  that  case  the 
testator  bequeathed  a  term  of  years  to  his  nephew  Samuel 
Haynes  for  life,  with  remainder  over,  appointing  Samuel  and 
two  other  persons  trustees  and  executors,  with  power  'for  Samuel 
during  life,  and  afterw^ai'ds  for  the  surviving  executors  and 
trustees,  to  demise  the  lands  for  twenty-one  years:  Samuel 
alone  entered  upon  the  property  at  the  testator's  death,  and 
demised  it  for  fourteen  and  forty-two  years,  reserving  the  rent 
to  liimseK,  his  executors,  &c.:  He  also  made  the  contract  for 
this  lease  in  his  own  name,  and  disposed  tof  the  estate  by  his 
Will,  one  of  his  oo-executors  being  alive:  The  estate  was 
claimed  by  the  plaintiff,  deriving  title  under  the  Will  of  the 
first  testator,  in  opposition  to  the  interest  of  the  defendant,  a 
purchaser  from  the  lessee:  The  lease  could  not  be  supported 
imder  the  power,  and,  as  a  demise  by  a  mere  tenant  for  life, 
it  determined  upon  his  death;  but  as  a  lease  by  one  of  several 
executors,  it  (might  be  supported,  unless  the  executor  Samuel  had 
previously  assented  to  the  devise  himself:  In  that  event,  the 
legal  interesit  in  the  term  in  remainder  after  his  death  vested  in 
the  devisees  over,  which  entitled  them  to  recover;  since  the 
demise  by  the  executor,  in  the  character  of  a  legatee,  could  only 
continue  during  his  life:  But  the  Court  decided,  that  neither  his 
entering  into  the  land,  nor  his  sole  lease  reserving  rent  to  him- 
self and  his  executors  (which  was  alike  inconsistent  with  his 
interest  as  tenant  for  life,  and  his  duty  as  executor),  should  be 

(g)  Doe  V.  Sturges,  7  Taunt.  217,  221;  S.  P.,  -per  Pai'ke,  J..  Doe 
V.  Tatchell,  3  B.  &  Adol.  680.    See  Touchst.  457,  contra. 
(h)  See  ante,    p.   1104. 

(0  Doe  V.  Sturges,  7  Taunt.  217,  221,  by  Gibbs,  C.  J.,  514. 
(/)  7  Taunt.  217. 
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deemed  an  assent  to  the  legacy;  and  that  'the  lease  should  there- 
fore take  effect  for  the  whole  forty-two  years,  out  of  the  lessor's 
legal  interest  as  executor. 

In  the  case  of  the  Atf.-Gen.  v.  Potter  (k),  a  testator  be- 
queathed a  leasehold  house,  and  his  residuary  estate,  to  his  wife, 
and  John  Lane  ajid  James  Potter,' whom  he  appointed  his  exe- 
cutrix and  executors,  in  trust  to  permit  his  said  wife  to  receive 
the  rents,  interests  and  profits  for  life,  and  afterwards  to  pay 
certain  legacies,  and  the  residue  was  given  to  x*inn,  the  wife  of 
the  said  James  Potter,  and  three  othei's,  or  such  of  them  as 
should  be  living  at  his  death:  The  widow,  with  the  permission 
of  her  co-executors,  retained  possession  of  the  house  during  her 
life,  and  Ann  Potter,  together  with  the  three  others,  executed  a 
deed,  whereby  they  agreed  to  take  as  tenants  in  common;  and  it 
was  also  executed  by  James  Potter  the  executor,  and  husband  of 
Ann;  And  it  was  held  by  Lord  Langdale,  M.  B.,  that  no  assent 
to  the  legacy  of  the  house  in  remainder  had  been  constituted  by 
these  facts. 

However,  an  entry  by  an  executor,  to  whom  a  partial  interest 
only  in  a  term  of  years  had  'been  bequeathed,  may,  accompanied 
by  other  circumstances,  amount  to  an  election  to  take  as 
legatee:  As  where  an  executor,  devisee  for  life  of  a  term  of 
years,  enters  upon  the  lands,  explaining  the  aot  by  a  declaration 
that  he  claims  the  estate  as  devisee  for  life  (l).  So  whei^e  a 
lease  is  devised  to  an  executor,  during  the  minority  of  the 
testator's  eldest  son,  to  the  intent  that  with  the  profits  he  should 
educate  all  the  children,  and  the  residue  of  term,  after  the  son 
attains  twenty-one,  is  given  to  him;  the  entry  jof  the  executor 
generally,  coupled  with  an  application  by  him  of  the  rent 
in  educating  the  children,  will  amount  to  an  assent,  not  only  to 
the  devise  to  himself,  but  of  the  residue  of  the  term  to  the! 
eldest  son  (m).  In  Doe  v.  Tatchell  (n),  a  testator  bequeathed  a 
term  in  premises  H;o  {R .  Shai-p,  his  executors,  vfec,  in  trust  to  sell 
and  dispose  of  the  same,  as  might  seem  most  advantageous,  and " 
apply  the  proceeds  to  the  maintenance  of  the  testator's  son 
during  his  life:  He  bequeathed  the  remaindei*  after  the  son's 
decease;  to  such  uses  as  the  son  should  fcy  liis  Will  appoint;  and 

{k)  5  Beav.  164. 

(l)   Welcde7i  v.  Elkingion,  Dyer,  358.  h,  359. 

(m)  Parnmour  v.  Yardley.  Plowd.  539.  See  also  Young  v.  Holmes, 
1  Stra.  710. 

(n)  3  B.  &  Adol.  675. 
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he  appointed  Sharp  his  executor:  When  the  testator  died,  his 
journeyman  was  manag^ing  his  business  on  the  premises,  as  he 
had  done  for  some  years,  and  the  testator's  ison  also  resided' 
there:  At  the  funeral,  Sharp  said,  in  presence  of  the 
journeyman  and  other  pereons,  "  The  house  is  young  Batten's 
(meaning  the  son's),  Tatchell  (the  journeyman)  must  stay  in 
the  house  and  go  on  with  the  business,  but  young  Batten  must 
have  a  biding  place:"  Tatchell  accordingly  continued  on  the 
premises,  carrying  on  the  business,  paying  no  rent,  but  main- 
taining the  testator's  son  who  was  weak  in  intellect  and  unable 
to  provide  for  himself:  Sharp  lived  twenty  years  afterwards, 
and  did  not  interfere  further  with  the  property:  And  the  Court 
of  King's  Bench  held,  that  that  was  a  Bufficient  evidence  of 
a  disposal  of  the  property  by  Sharp  according  ^to  the  trusts 
in  the  Will,  and  that  he  had  assented  to  take  under  the  Will  as 
legatee  in  trust,  and  not  as  executor  (o). 

This  decision,  it  may  be  observed,  demonstrates  that  it  is  not 
essential  for  the  efficacy  or  validity  of  an  assent  to  a  bequest 
that  it  should  confer  a  legal  interest,  or  affect  the  mere  legal 
title  to  the  subject  of  the  bequest:  And  accordingly,  in  Trail  v. 
^ull  (p),  where  a  testator  bequeathed  all  his  personal  estate  to 
his  wife,  with  the  exception  of  two  leasehold  houses,  the  rents  of 
which  he  gave  her  for  life,  and  after  her  death  he  directed  that 
they  should  be  sold  and  the  produce  divided  among  his  four 
children,  and  he  appointed  his  wife  and  another  person  his 
executrix  and  executor:  and  upon  his  death  his  wife  entered 
into  possession  of  his  personal  property,  including  the  leasehold 
houses,  and  paid  all  his  debts;  it  was  held  by  Knight  Bruce, 
V.-C,  that,  under  the  circumistances  of  the  case,  she  had  assented 
to  the  legacy  to  the  children . 
taking' poshes-  111  B,ichards  V.  Brown  (q),  a  testator  bequeathed  to  a  Miss 
Mon  of  chattels  Wade,  whom  he  appointed  executrix,  his  household  furniture 

Dequeathed  to  '^  ^ 

him  for  life,  for  her  life,  and  after  her  death  to  '*Sarah  Chappie:  The  testator, 
•  at  the  time  of  his  decease,  which  took  iplace  in  the  year  1825, 
was  indebted  in  lOOL  on  a  promissory  note,  which  he  had  made 
in  the  year  1816,  and  on  which  he  had  regularly  paid  interest 
during  his  life:  On  his  death,  Miss  Wade  took  possession  of  the 
furniture,  and  continued  to  pay  interest  on  the  note  up  to  the 
year  1831:  On  her  death,  in  the  j^ear  1832,  Sarah  Chappie  took 

(o)  See  also  Fenton  v.  Clegg,  9  Exch.  680. 
(p)  1  Coll.  352,  affd.  22  L.  J.  Ch.  1082. 
iq)  3  Bingh.    N.  S.  493,  arite,  p.   1082. 
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possession  of  the  furniture:  And  it  was  contended  that  Miss 
Wade,  by  so  taking  posjsession  under  the  bequest  to  her  for  life, 
had  assented  to  the  residuary  bequest  of  S.  'Chappie:  But  the 
Court  of  Common  Pleas  held,  that  this  did  ^not,  under  the  cir- 
cumstances, amount  to  such  an  assent:  And  Tindal,  C.  J.,  said, 
that  though  an  assent  to  a  particular  estate  in  the  property 
bequeathed  is  an  assent  to  the  estate  in  remainder  also,  yet,  as 
Miss  Wade  might  have  taken  the  furniture  either  as  executrix 
or  as  legatee,  and  as  there  was  no  reason  for  presuming  that  she 
took  it  on  the  bad  title  of  a  legatee  while  debts  remained  unpaid, 
when  she  might  have  taken  it  on  a  good  one  as  executrix,  it 
must  be  intended  that  she  held  it  as  executrix. 

If  an  executor  legatee  renounce  probate,  his  assent  to  his  own  Executor's 
legac}^  will  be  ineffectual;  and  if  he  take  the  thing  bequeathed  own  legacy 
without  the  permission  of  the  administrator  cum  testofmento  after  renoun- 

....  cmg'. 

annexo,  he  will  incur  the  same  liabilities  as  vmy  other  legatee  so , 
acting  (r). 

If  one  of  several  executors  be  a  legatee,  his  single  assent  to  his  Assent  of  one 
own  legacy  will  vest  the  complete  title  in  him  (5) :  And  if  the  cutorT to  ^s' 
subject   be  entire  and    given  to  all  the  executors,  the    assent  own  legacy, 
of  any  one  of  them  to  his  own 'proportion  will  be  sufficient  (t). 


SECTION    IV. 

At  what  time  Legtocies  are  to  be  paid:  and  herevnth  of 
Bequests  for  Life,  with  remaindei-  over. 

On  the  same  principle  that  the  assent  of  ;an  executor  to  a  Legacies 
legacy  is  necessary,  he  cannot,  before  a  competent  time  has  ^^^^  t^u^"' " 
elapsed,  be  compelled  to  pay  it.     The  period  fixed  by  the  civil  end  of  a  year 
law  for  that  purpose,  which  our  Courts  have  also  prescribed,  and  death, 
which  is  analogous  to  the  Statute  of  Distributions  (as  will  here- 
after be  seen),  is  a  year  from  the  testator's  death,  (hiring  which 
it  is  presumed  that  the  executor  may  fully  inform  himself  of  the 

(?•)  Broker  v.  Charter,  Cro.  Eliz.  92.  And  by  reason  of  Stat.  20  & 
21  Vict.  c.  77,  s.  79  {ante,  p.  199),  the  law  is  now  the  same,  whoro 
the  legatee,  being  one  of  several  executors,  renounces,  and  the  others 
prove  the  Will. 

(s)  1  Roll.  Abr.  618,  Devise  (B.).  pi.  2,  3;  Townson  v.  Tickell, 
^  B.    &  A.  31,  40;  ante,  pp.  711,  1105. 

(0  Ihid. 
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stato  of  the  property  (w).  But  within  that  period  he  cannot  be 
oompclled  to  pay  a  legacy,  even  in  a  tease  where  the  testator 
directs  it  to  be  discharged  within  six  ;months  iaitcr  his  death  {x). 
This  allowance,  however,  to  executors  is  merely  for  con- 
venience, in  order  that  the  debts  of  the  testator  may  be  ascer- 
tained, and  the  executors  made  acquainted  with  the  amount  of 
assets,  ISO  las  to  be  able  to  make  a  proper  distribution  of  them  {y) . 
Therefore,  if  the  state  of  the  testator's  circunLstances  be  such  as 
to  enable  the  executors  to  discharge  legacies  at'an  eai'lier  period, 
they  have  authority  to  do  so  {z). 

A  gain  where  a  legacy  was  given  to  A .  to  be  paid  at  twenty- 
one,  and  if  he  should  die  before  attaining  that  age,  then  to  B., 
and  A.  died  before  twenty-one,  several  years  after  the  testator; 
it  was  holden  that  B .  was  entitled  to  receive  the  legacy  imme- 
diatel}^  upon  the  death  of  A.:  for  although  it  was  objected,  that 
this  being  a  new  substantive  legacy  to  B.,  the  executor  ought  to 
have  a  year's  time  for  the  payment  of  it,  yet  the  Court  held 
that  the  year's  time  must  be  intended  to  be  from  the  death  of 
the  testator;  whereas  in  this  case  the  testator  had  been  dead 
much  longer  {a). 
Practice  in  an       AooOrding  to  the  ordinary  practice  in  an  action  to  administer 

admiiiistra-  p  ^  ^  i        /-i  •         ^        n  ^ 

tion  action.  the  assets  of  a  deceased  testator,  the  Court  m  the  hrst  place 
waits  until  all  the  claims  on  the  estate  ^are  settled,  and  until  the 
clear  fund  is  ascertained;  and  then  the  particular  legatees  are 
paid  (6):    They  are  paid  their  principal,   and   if  entitled  to 

(«)  Woodv.  Penoyre,  13  Ves.  333,  334;  Pearson  v.  Pearson,  1  Scho. 
&  Lefr.  11;  Toller,  312. 

(«)  See  Benson  v.  Maude,  6  Madd.  15.  In  Brooke  v.  Leivis,  6Madd. 
358,  the  testator  gave  certain  legacies,  which  he  directed  to  be  paid 
within  six  months  after  his  decease;  and  he  directed  the  residue  to  be 
divided  among  certain  persons  named,  or  such  of  them  as  should  be 
living  at  the  time  the  same  should  he  distributed :  And  it  was  holden 
that  the  residue  was  to  be  divided  lamong  the  legatees  named,  who  were 
living  at  the  end  of  one  year  after  the  death  of  the  testator. 

(y)   Garthshore  v.  Chalie,  10  Ves.   13. 

(z)  Pearson  v.  Pearson,  1  Scho.  &  Lefr.  12,  by  Lord  Eedesdale. 
"  I  know  of  no  case,"  said  Lord  Bldon,  in  Angerstein  v.  Martin,  1  Turn. 
&  E.  241,  "  which  prevents  executors,  if  tliey  choose,  from  paying 
legacies,  or  handing  over  the  residue,  witliin  the  year:  and  if  it  is 
clear,  currente  anno,  that  the  fund  for  the  payment  of  debt^  and 
legacies  is  sufficient,  thei^  can  be  no  inconvenience  in  so  doing."  His 
Ltordship  also  observed,  on  another  occasion,  that  if  a  case  was  pro- 
duced in  which  it  was  quite  clear  that  there  were  no  debts,  the  Court 
would  give  the  fund  to  the  party,  not-nithstanding  there  had  not  been 
a  lapse  of  twelve  months:   Garthshore  v.  Chalie,  10  Ves.  13. 

(a)  Laimdy  v.  Williams,  2  P.  Wms.  478. 

(&)  Thomas  v.  Montgomery,  1  Euss.  &  M.  737. 
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interest,  they  are  paid  interest  at  the  rate  of  four  per  cent,  uj? 
to  that  time  (c). 

But  if  it  clearly  appears,  that  a  surplus  will  remain,  after 
discharging  all  the  testator's  debts  and  liabilities,  although  the  ' 
exact  amount  of  the  surplus  cannot  be  ascertained  for  a  con- 
siderable time,  the  Court  wiU,  by  anticipation,  direct  propor- 
tional payments  to  be  made  to  pecuniary  legatees,  as  far  as  that 
can  be  done  with  safety  to  the  creditors  {d)./ 

In  a  case  (e)  where  it  appeared,  upon  affidavits,  that  the  estate 
was  large,  with  but  few  debts  or  charges  thereon,  the  Court 
ordered  the  jointure  of  the  widow  of  the  testator  and  annuities 
given  by  his  Will,  to  be  paid  out  of  the  income  of  the  estate, 
before  decree,  but  refused  to  direct  the  payment  of  the  pecuniary 
legacies. 

Where  a  legacy  is  given  generally,  subject  to  a  limitation  Legacy- 
over  upon  a  subsequent  event,  the  devesting  contingency  wdll  devestino- 
not  prevent  the  legatee  from  receiving  his  legacy  at  the  end  of  contingency, 
the  year  from  the  testator's  death;  and  he  is  not  bound  to  give 
security  for  repayment  of  the  money,  in  case  the  event  should 
happen:  Thus  where  a  legacy  was  given  on  condition  to  be  void 
in  case  the  legatee  should  succeed  to  an  estate  in  the  event  of 
the  death  of  A .  without  issue  of  her  -iDody,  payment  was  decreed 
in  the  lifetime  of  A.,  and  without  security  for  refunding  (/). 
But  Avhere  a  legacy  was  given  to  a  father,  on  condition  that  he 
did  not  interfere  with  the  education  of  his  daughter;  on  a  bill 
by  the  father,  for  his  legacy,  the  Court  required  from  him 
security  to   that   effect,  to   bo   approved    by   the   Master,  and 
directed  the  costs  of  the  proceedings  to  be  paid  out  of  the 
legacy  (^). 

If  an  annuity  be  given  by  Will,  it  shall  commence  imme-  Annuity, 
diatcly  from  the  testator's  death,  and  consequently  the  fii-st  pay- 
ment shall  be  made  at  the  expiration  of  a  year  next  after  that 
event  {h).    Where  an  annuity  is  expressly  directed  to  commenoo 

(c)  See  E.  S.  C.  1883,  Ord.  LV.  r.  64;  Re  Gardner,  67  L.  T.  552; 
Re  Campbell,  [1893]  3  Ch.  468;  Re  Inman,  ibid.  618;  Re  Snaith,  71 
L.  T.    318;   and  soe  post,  p.  1153. 

(d)  Thomas  v.  Montgomerij,  1  Euss.  &  M.  729.  But  the  legatees 
are  not  entitled  to  have  the  fund  appropriated,  subject  to  the  eventual 
demands  established:  sec  E.  S.  0.  1883,  Ord.  L.  r.  9. 

(e)  Dighij  v.  Boycatt,  4  Hare,  444. 

(/)  Finvkes  v.  Oray,  18  Vos.  131.  See  also  Gnffiths  v.  Smith,  1  Yes. 
97;  1  Eop.  Leg.  752,  3rd  edit. 

Ig)  Colston  v.  Morns,  6  Madd.  89. 

(h)  By  Lord  Eldon,  in  Gibson  v.  Bott,  7  Ves.  96,  97,  and  in  Fearns 
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within  the  year,  as  at  the  first  quarter-day  after  the  testator's 
death  (i),  or  whore  an  annuity  is  given  with  a  direction  that  it 
shall  bc!  paid  monthly  (fc),  the  money  will  be  duo  at  the  first 
quarter-day  in  the  former  case,  and  at  the  end  of  the  first  month 
after  the  testator's  death,  in  the  latter,  although  not  payable  by 
the  executor,  till  the  end  of  the  year.  Where  a  testator  gives 
an  annuity  to  A.  for  life,  and  directs  the  first  payment  to  be 
made  within  one  month  from  his,  the  testator's  death,  the 
annuity  commences  from  the  death  of  the  testator;  and  though 
the  first  year's  payment  is  due  at  the  appointed  time,  the  pay- 
ment for  the  second  year  does  not  become  due  till  the  end  of 
the  year  (J).  Where  a  testator  gives  an  annuity  to  A.  for  life, 
payable  quarterly,  the  first  payment  to  be  made  within  eighteen 
months  after  his  death;  the  annuity  does  not  commence  till 
fifteen  months  from  the  death  of  the  testator  {m) . 


Bequests  for 
life,  remain- 
der over : 


A  distinction  was  taken  by  Lord  Eldon,  in  Gibson  v.  Bott  («), 
between  an  annuity  and  a  legacy  for  life:  "If  an  annuity," 
said  his  Lordship,  "is  given,  the  first  payment  is  made  at  the 
end  of  the  year  from  the  death;  but  if  a  legacy  is  given  for 
life,  with  remainder  over,  no  interest  is  due  till  the  end  of  two 
years.  It  is  only  interest  of  the  legacy;  and  till  the  legacy  is 
payable,  there  is  no  fund  to  produce  interest "  (o). 

However,  a  different  doctrine  prevails  with  respect  to  a 
bequest  of  the  residue  of  personal  estate  for  life,  with  remainder 
over.  The  later  decisions  have  established  that  the  person 
taking  the  residue  for  life  is  entitled  to  the  income,  in  some 
shape  or  other,  from  the  death  of  the  testator  {p) .  The  executors, 


V.  Young,  9  Ves.  553;  Stamper  v.  Pickering,  9  Sim.  176;  Be  Bobbins, 
[1907]  2  Ch.  8,  13.  See  also  Houghton  v.  Franklin,  1  Sim.  &  Stu. 
392,  where  Sir  J.  Leach  observes  that,  as  a  Will  speaks  at  the  death 
of  a  testator,  it  must  be  intended  that  the  payment  of  an  annual  sum 
given  by  it  is  to  commence  from  that  period,  unless  there  be  eomeJ 
circumstances  or  expressions  in  the  Will  to  control  that  intention. 
Ti'ustecs  are  bound  to  deduct  income  tax  in  paying  annuities,  unless 
the  Will  otherwise?  directs:  Be  Sharp,  [1906]  1  Ch.  793;  Be  Shato; 
[1918]  P.  47;  Be  Hatch.  [1919]  1  Ch.  351;  and  see  Be  Foster,  [1920] 
1  Ch.   391;  Be  Do.vat,  [1920]  W.  N.  282. 

(0  Storer  v.  Prestage,  3  Madd.  167. 

(/,•)  Houghton  v.  Franklin,  1  Sim.  &  Stu.  390. 

(l)  Irvin  V.  Ironmonger,  2  Euss.  &  M.  531. 

(m)  Ibid. 

(n)  7  Ves.  89,  96. 

(o)  A  sum  of  money,  directed  to  be  placed  out  to  pToduce  an  annuity, 
is  to  be  considered  as  a  legacy  payable  at  the  end  of  a  year,  not  as 
an  annuity,  payable  from  the  death:  ibid.  97;  Be  Friend,  78  L.  T.  222. 

(p)  Angersiein  v.   Martin,   1   Turn.   &  E.   232;    Hewitt  v.   Morris, 
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when  they  have  dealt  with  the  estate,  will  be  taken  by  the  Court 
as  having  applied  in  payment  of  debts,  legacies,  ,and  other 
charges  such  portion  of  the  fund  as,  together  with  the  income 
of  that  portion  for  one  year,  was  necessary  for  the  payment 
thereof  {q).  And  when  eventually  the  whole  estate  is  realised, 
it  becomes  necessary  to  ascertain  retrospectively  what  was  the 
residue  at  the  end  of  the  year,  attributing  a  due  proportion  of 
the  sum  realised  after  the  end  of  the  year  to  capital  and  a  due 
proportion  to  interest  (r) .  But  the  rule  laid  down  in  AUhusen 
V.  Whittell  is  not  to  be  slavishly  followed  dn  every  case  where 
residue  is  settled,  and  should  not  be  applied  where  large  sums 
have  been  expended  in  clearing  the  estate  at  intervals  consider- 
ably prior  to  the  end  of  the  first  year  (s) . 

Some  difficulty,  however,  exists  in  applying  this  doctrine  in 
instances  where  the  testator  has  directed  the  residue  to  be 
invested  in  specified  securities. 

The  principle  in  Dimes  v.  Scott  {t),  it  is  now  established,  is  Rule  in 
that  applicable  (ii).     There  the  testator  directed  the  residue  of  -^''"''f.^'-  ^J'"'^' 

^  -^  ^    '  .  .  .       direct'on  to 

his  personal  estate  to  be  converted  into  money,  and  invested  in  convert: 
government  or  real  securities  in  trust  for  A.  for  life,  and  after 
his  death  for  B.:  Part  of  the  estate  consisted  of  a  share  which 
the  testator  had  in  an  Indian  loan  bearing  interest  at  ten  per 

1  Turn.  &  E.  241;  La  Terriere  v.  Bulmer,  2  Sim.  18;  Dimes  v.  Scott, 
4  Russ.   195;    Douglas  v.   Congreve,   1  Keen,  410;    Taylor  v.   Clarke, 

1  Hare,  161;  Macpherson  v.  Macpherson,  1  Macq.  H.  of  L.  243.  But 
see  contra,  Taylor  v.  Hihhert,  1  Jac.  &  Walk.  308;  Stott  v.  Holling- 
worih,  3  Madd.  161;  and  Amphlett  v.  Parke,  1  Sim.  275. 

{q)  AWmsen  v.  Whittell,  L.  Ii.  4  Eq.  295;  Lambert  v.  Lambert, 
L.  R.  16  Eq.  320.  "  Income  "  includes  profits  of  the  testator's  busi- 
ness: Be  Elford,  [1910]  1  Ch.  814.  As  to  how  the  principle  is  to  be 
applied  where  the  debt  is  an  annuity,  see  Re  Poyser,  [1910]  2  Ch.  444, 
following  Re  Perkins,  [1907]  2  Ch.  506. 

(/•)  Wrightvnck  v.  Lord,  6  H.  L.  C.  226;  see  Pt.  ill.  Bk.  iii.  Ch.  v. 
§  I.     This  rule  was  applied  to  real  estate  in  Marshall  v.   Crowther, 

2  C    D    199 

(s)  Re   iMcEuen,    [1913]    2  Ch.    704. 

(0  4  Russ.  195. 

(u)  In  Morgan  v.  Morgan,  14  Beav.  72,  92  Romilly.  M.  R.,  not 
only  considered  himself  bound  to  follow  the  decision  in  Dimes  v.  Scott, 
and  adopt^id  accordingly  the  principle  there  laid  down,  but  added  tliat 
it  seemed  to  him  to  bo  that  which  was  least  open  to  objection.  Soe 
accord.  Re  Lletvellyn's  Trusts,  29  Beav.  171;  Yates  v.  Yates,  28  Beav. 
637;  Holgate  v.  Jennings,  24  Beav.  623;  Brotvn  v.  Oellatly,  L.  R. 
2  Ch.  751;  Porter  v.  Baddeley,  5  C.  D.  542.  See  also  Macpherson  v. 
Macpherson,  1  Macq.  H.  of  L.  243.  With  regard  to  the  controversy 
which  formerly  existed,  see  La  Terriere  v.  Buhner,  2  Sim.  18;  Douglas 
v.  Congreve,  1  Keen,  410;  Taylor  v.  Clarke.  1  Haro,  161;  and  Morgan 
v.  Morgan,  ubi  supra,  referred  to  in  earlier  Editions  of  this  Work. 
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oont.:  After  it  had  bwn  determined  that  a  conversion  ought  to 
have  been  made  into  three  per  ceait.  stock  at  the  end  of  a  year 
after  the  testator's  death,  a  question  arose,  whether  the  tenant  for 
life  was  entitled  to  the  interest  actually  made  during  the  year: 
and  it  was  held  by  Lord  Lyndhurst,  that  the  tenant  for  life 
should  be  allowed  during  that  period,  in  lieu  of  the  actual 
income,  the  dividends  on  so  much  throe  per  cent,  stock  as  the 
proceeds  of  the  property,  if  conveited  at  the  end  of  that  year, 
would  have  purchased. 

The  rule  in  Dimes  v .  8cott  applies  where  securities  ought^to  be 
converted,  and  in  such  case  the  tenant  for  life  will  be  entitled. 
to  the  dividends  upon  so  much  three  per  cent,  stock  as  the 
pi-ooeeds  would  have  purchased  at  the  end  of  the  year. 

When  property  is  given  by  Will  on  trusts  for  conversion  and 
investment,  and  to  hold  the  investments  on  trust  for  a  tenant 
for  life  and  remaindermeai,  with  a  discretionary  power  to  the 
trustees  to  postpone  the  conversion,  and  a  provision  that  the 
income  until  conversion  is  to  go  to  the  .tenant  for  life,  that  pro- 
vision extends  to  property  (such  as  a  reversionary  interest) 
which  is  not  producing  income  as  well  as  to  property  of  a  wast- 
ing character  {v). 
rule  not  The  rule  does  not  apply  where  there  is  a  jjrohibition  ag-ainst 

applicable        conversion  (x),  for  in  such  case,  as  in  the  case  where  the  testator 

where  there  18  . 

a  prohibition    has  authorised  retention  of  the  fund  in  specified  securities  other 
cOTTversion-      tban  those  which  a  Court  of  Equity  would  approve,  the  tenant 

for  life  is  entitled  during  the  continuance  of  the  investment  to 

the  specific  income  {y) . 

rule  appli-  Where  there  is  no  prohibition  against  conversion  but  merely  a 

although  power  to  delay  conversion,  and  in  the  meantime  to  maintain  the 

there  is  a  investment  or  user  as  it  was  at  the  testator's  death,  the  property 

power  to  1  1       1  P     1         •  )  i.      i.        >J 

delay  con-  must  be  valued  as  of  the  time  of  the  testator  s  death,  and  the 
tenant  for  life  will  have  four  per  cent,  on  such  value  as  falling 
within  the  third  division  pointed  out  by  Parker,  V.-C,  in  Meyei' 
V.  Simonsen{z),  which  divisions    are   the    following: — First, 

(v)  ReRowlls,  [1900]  2  Ch.  107;  following  il/acHe  v.  MacUe{\%^5), 
5  Haxe,  70. 

(x)  Green  v.  Britten,  1  De  G.  J.  &  S.  649. 

{y)  Broivn  v.  Gellatly,  L.  E.  2  Ch.  751;  La  Terriere  v.  Bulmer, 
2  Sim.  18;  Caldecott  v.  Caldecott,  1  Y.  &  0.  Oh.  312,  337. 

(2)  5  De  G.  &  S.  723.  See  also  Re  Beech,  [1920]  1  Ch.  40.  Tlie 
principle  of  the  cases  of  Meyer  v.  Simonsen,  post,  p.  1122,  note  (m), 
and  Brown  v.  Gellatly,  ubi  supra,  was,  in  Wentworth  v.  Wentworth, 
[1900]  A.  C.  163,  applied  by  the  House  of  Lords  to  rents  and  royalties 
from  mining  leases,  but  their  lordships  did  not  think  that  it  would  be 
expedient  to  hamper  the  Court  by  laying  down  any  fixed  rule  as  to 


version. 
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where  the  subject-matter  of  the  bequest  is  either  invested  in  the 
funds  or  in  some  security  of  which  the  Com't  approves,  mere 
oonvcrsiou  is  not  necessary,  and  the  tenant  for  life  takes  the 
interest  of  the  fund  as  it  is,  and  the  corpus  belongs  to  those  in 
remainder.  The  second  class  is  where  part  of  the  estate  can  be 
sold  and  converted  so  as  not  to  sacrifice  the  interest  of  the  tenant 
for  life  or  of  the  reanaindermen ;  such  a  case  is  one  of  partial  con- 
version and  the  proceeds  of  the  part  converted  must  be  laid  out 
on  the  permanent  securities  approved  of  by  the  Court,  of  which 
the  tenant  for  life  wiU  take  the  interest  land  the  remainderman 
the  corpus.  The  third  class  is  where  the  property  is  so  laid 
out  as  to  be  secure  and  to  produce  a  large  annual  income,  but  is 
not  capable  of  immediate  conveirsion  without  loss  and  'damage 
to  the  estate  (a) .  There  the  rule  is  not  to  convert  the  property 
but  to  set  a  value  upon  it,  ,'and  to  give  the  tenant  for  life 
four  per  cent,  on  such  value,  and  the  iresidue  of  the  income 
must  then  be  invested  and  the  income  of  the  investment  paid  to 
the  tenant  for  life,  but  the  corpus  must  be  secured  for  the 
remainderman  (6). 

In  calculating  the  value  of  a  reversionary  interest  of  property  t^^  ^j^^^ 
within  the  third  division,  although  generally  the  value  is  to  be  *^^  "^-alne  of  a 

1  1  1       n  PI  >        1        1     reversionary- 

taken  as  at  the   end  oi   one  year  irom  the  testator  s    death  iuterest 

according  to  tables  of  life  average,  yet  if  the  revci-sion  has  fallen  cdculated 
in  before  valuation,  the  estimate  must  be  on  the  assumption  that 
the  reversion  would  fall  in  when  it  actually  did  (c) . 

With  regard  to  contingent  legacies,  the  tenant  for  life  is  Intermediate 
entitled  to  the  intermediate  income  of  the  fund  set  apart  to  J^^^t-ent 

meet  them.     That  fund  is  residue  until  it  is  wanted  (d).  legacies  forms 

^    ^  part  of 

residue. 

the  rate  of  interest  to  be  allowed  to  the  tenauts  for  life  ou  the  estimated 
value  of  the  capital  of  the  property ;  tliey  therefore  held  that  the  tenants 
for  life  were  entitled  to  receive  out  of  the  rents  and  royalties  such  an 
annual  sum  as,  in  the  opinion  of  the  Court,  would,  under  all  the 
oircumstanoes  of  the  case,  be  a  fair  equivalent  for  the  annual  income 
iihat  would  have  resulted  if  the  estate  had  been  converted.  See  Be 
Owen,  [1912]  1  Ch.  519;  Be  Beech,  [1920]  1  Oh.  40. 

(a)  As  in  Gibson  v.  Bott,  7  Ves.  89;  Caldecott  v.  CaldecoU,  1  Y.  & 
0.  Ch.  312;  and  Be  Lleivellyns  Trust,  29  Beav.  171. 

(&)  In  adjusting  the  rights  as  between  tenant  for  life  and  re- 
maindermen in  respect  of  a  reversionary  interest,  which  ought  to  have 
been,  but  was  not,  converted  by  trustees,  interest  should  be  calculated 
at  3  per  cent.:  Be  Bowlls,  [1900]  2  Ch.  107;  Be  Davy,  [1908]  1  Ch. 
61;  but  see  now  Be  Beech,  swpra. 

(c)  Wnght  v.  Lambert,  6  C.  D.  649;  following  Wilkinson  v.  Duncan, 
23  Beav.  469. 

(d)  Allhusen  v.  Whittell,  L.  E.  4  Eq.  295.  Cf.  Be  Whitehead, 
£1894]  1  Ch.  678. 


sale. 
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It  is,  however,  obvious,  that  the  language  of  a  Will  may  be 

such  as  to  entitle  the  tenant  for  life  to  receive  the  actual  income 

of  tlic  testator's  property  in  specie,  as  it  stood  at  his  death,  and 

nothing  more   or   less    until   the    property   shall   be   actually 

converted,  or  at  all  events,  until  it  might  have  been  so,  but  for 

improper  delay  (e). 

Where  sale  of       Where  by  a  Will  or  settlement  property  is  directed  to  be  sold 

real  estate  is,  ^  converted  and  the  proceeds  held  in  trust  for  one  for  life  and 
without  nil-  .... 

propriety,  then  for  Others,  and  the  sale  is  without  impropriety  postponed, 
tenant"for'  life  the  j>erson  entitled  to  the  life  interest  in  the  proceeds  of  sale  is  as 
is  entitled  to  regards  real  estate  entitled  to  the  rents  and  profits  mitil  sale  (/) . 
rents  and  .        .         i         i    •  pi  ,    p       ^•  p     ,  •  n 

profits  until  Again,  the  claim  oi  the  tenant  for  lite  to  any  income  at  all 

during  the  year  may,  of  course,  be  controlled  by  an  opposite 
disposition  of  the  income  before  investment.  Thus,  where  a 
residue  is  directed  to  be  laid  out  in  land,  to  be  settled  on  a  person 
for  life,  with  remainder  over,  and  the  interest  to  acciimidate 
until  the  money  is  so  laid  out,  the  accumulation  shall  cease  at 
the  end  of  the  year  from  the  testator's  death,  and  from  that 
period  the  legatee  for  life  will  be  entitled  to  the  interest  (g) . 

In  VicJcers  v.  Scott  (h),  where  a  testator  directed  a  sale  of  his 
real  estate  with  all  convenient  speed  after  his  death,  and  that 
the  produce,  together  with  his  residuary  personal  estate,  shotdd 
be  invested,  and  the  dividends  be  paid  to  one  for  life,  and 
further  directed  that  the  trustee  should  stand  possessed  of  the 
trust  moneys  and  rents  and  profits  until  sale  and  investment; 
and  the  land  remained  unsold;  Sir  J.  Leach,  M.  E.,  said  that 
the  tenant  for  life,  by  the  clear  language  of  the  Will,  was  not 
entitled  to  the  rents  and  profits  of  the  residuary  real  estate  until 
it  had  been  sold  and  the  produce  invested:  That.it  was  con- 
sistent with  principle  and  authority,  that  twelve  months  should 
be  considered  as  the  time  within  which  the  sale  might  reason- 

(e)  See  Wrey  v.  Smith,  14  Sim.  202;  Mackie  v.  Machie,  o  Hare, 
70;  Sparling  v.  Parker,  9  Beav.  524. 

(/)  Yates  V.  Yates,  28  Beav.  637;  Be  Searle,  [1900]  2  Ch.  829;  and 
the  rule  is  the  same  where  real  and  personal  estate  are  directed  to  be 
sold  and  the  proceeds  ai-e  to  be  held  as  one  fund:  He  Darnley,  [19071 
1  Ch.  159;  Re  Oliver,  [1908]  2  Ch.  74. 

{g)  Sitwell  v.  Bernard,  6  Ves.  520;  Stair  v.  Macgill,  1  Bligh,  ]S".  S. 
662;  Vigor  v.  Harwood,  12  Sim.  172;  Tucker  v.  Boswell,  5  Beav.  607; 
Macpherson  v.  Macpherson,  1  Macq.  H.  of  L.  249.  See  also  Barry  v. 
Warrington,  6  Madd.  155;  Qreisley  v.  Lord  Chesterfield,  13  Beav. 
288,  as  to  which  case  see,  however,  Marshall  v.  Crowther,  2  C.  D.  199. 
As  to  the  allocation  of  profits  to  interest  and  capital  under  a  partner- 
ship deed,  and  the  effect  on  the  interest  of  a  tenant  for  life,  see  Straker 
V.  Wilson,  L.  E,  6  Ch.  503. 

{h)  3  M.  &  K.  500. 
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ably  have  been  made:  And  that  from  that  time  the  tenant  for 
life  was  entitled  to  the  rents  of  the  ©state. 

With  respect  to  cases  where  the  testator  simply  bequeaths  all  Rule  in 
the  residue  of  his  personal  estate  for  life  with  remainder  over,  ^°'^^  ^f-  Lord 

i  _'     Dartmouth  : 

without  any  direction  to  invest  it  in  any  particular  manner,  it  no  direction 
must  be  observed,  that,  as  betweeai  the  itenant  for  life  and  the  but  property 
remainderman,  where  the  residue  consists  in  part,  or  AvhoUy,  of  a  character 

.      .  -Ill  T    1    -1  •  1     not  recognised 

01  property  m  its  nature  perishable,  and  daily  nvearing  out,  such  by  the  Court 

as  leaseholds  (not  specifically  given),  the  tenant  for  life  will  not  be^'^^i^u^- 

be  entitled  to  the  annual  produce  wdiich  the  property  so  wearing 

out  is  actually  making,  but  to  interest  from  the  death  on  the 

estimated  value  (*).    And  it  is  a  general  rule  (usually  called  the 

rule  in  Hoive  v.  Lord  Dartmouth),  that  where  personal  property 

is  bequeathed  for  life,  with  remainder  over,  and  not  specifically, 

it  is  to  be  converted  into  the  three  iper  cents.,  subject,  in  the 

case  of  a  real  security,  to  an  inquiry,  whether  it  will  bo  for  the 

benefit  of  all  parties:  and  the  tenant  for  life  is  entitled  only 

upon  that  principle  {k) .    And  it  appears  to  be  now  established 

(i)  Gibson  v.  Bott,  7  Ves.  89;  Fearns  v.  Young,  9  Ves.  552;  2  Rop. 
Leg.  298,  3rd  edit.  The  general  rule  being  that,  where  property  is 
invested  on  a  security  of  a  wasting  character,  that  must  be  realised, 
or,  if  it  is  not  realised  immediately,  then  the  tenant  for  life  is  oidy 
entitled  to  interest  on  the  realised  value,  unless  the  testator  otherwise 
directs,  the  tenant  for  life  will  not  get  the  profits  until  conversion, 
merely  because  the  trustees  exercise  a  discretionary  power  given  to 
them  to  postpone  conversion:  Brown  v.  Qellatly,  L.  K.  2  Oh.  751,  757. 
But  when  a  testator  has  himself  expressly  directed  what  shall  be  done 
with  the  income  accruing  during  the  period  of  postponement,  the 
general  rule  docs  not  apply:  Be  Chancellor,  26  C.  D.  42.  And  see  Rt 
Crowther,  [1895]  2  Ch.  56,  as  to  profits  of  business  pending  sale; 
Me  Elford,  [1910]  1  Ch.  814. 

(/c)  Howe  V.  Lord  Dartmouth,  7  Ves.  137,  a;  ante,  p.  930.  See  also 
Wrighiwick  v.  Lord,  6  H.  L.  0.  217,  228.  Railway  shares,  unless 
within  the  range  of  investments  authorised  by  statute  or  by  the  Will, 
must  be  converted:  Thornton  v.  Ellis,  15  Bcav.  193.  But  this  general 
rule  does  not  apply  to  pi-oporty  of  a  testator  who  makes  his  Will  and 
dies  in  India,  leaving  properly  and  a  family  there,  unless  the  parties 
come  to  this  country;  and  then  the  person  entitled  in  remainder  can 
have  the  fund  brought  here  and  invested:  Holland  v.  Hughes,  16  Ves. 
111.  Dividends  in  a  public  company  earned  before  the  testator's 
death,  but  declared  afterwards,  form  income,  and  not  corpus:  Bates 
V.  Mackinley,  31  Boav.  280.  See  also  McLaren  v.  •Stainton,  Do  G. 
F.  &  J.  202;  reversing  S.  C,  27  Beav.  460;  Gillij  v.  Burlci/,  22  Bcav. 
618;  Lock  V.  Venabies,  27  Beav.  598.  Where  trustees,  Avitliout  autho- 
rity, lent  trust  money  at  interest  at  51.  per  cent.,  it  was  held  that  the 
tenant  for  life  was  entitled  to  the  whole  interest,  and  that  the  re- 
mainderman had  no  right  to  insist  that  the  excess  of  the  intei-est  beyond 
the  dividend,  which  would  have  been  produced  if  the  money  had  been 
invested  in  consols,  formed  capital:  i^troud  v.  Gwycr,  28  Beav.  130. 
See  also  Re  Bird,  [1901]  1  Ch.  916;  Slade  v.  Chaine,  [1908]  1  Oh.  522, 
Re  Hoyles,  [1912]  1  Ch.  67. 
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with  respect  to  the  application  of  this  rule,  that  the  tenant  for 
life  is  to  be  allowed,  «.s  jrom  th&dmth  of  the  legator,  the  income 
of  such  parts  of  the  personal  estate  as  were  at  his  death,  and 
have  remained,  in  a  state  of  investment  which  ought  to  be 
recognised  and  allowed  to  be  continued  by  a  Court  of  Equity  (l)^ 
But  that  witli  regard  to  those  paxts  of  the  personal  estate  which 
neither  were  at  the  testator's  death,  nor  have  since  been,  in  such 
a  state  of  investment  as  ought  to  be  recognised  and  allowed  to 
bo  continued  by  the  Court,  they  must  be  valued  as  at  a  period 
of  one  year  after  his  ,death;  and  interest  at  the  rate  of  three  (now 
four)  per  cent,  per  annum  from  his  death,  on  the  value  so  taken, 

must  be  paid  to  the  tenant  for  life  {m). But  though,  for  the 

purpose  of  determining  the  amount  of  income  to  which  the 
tenant  for  life  is  entitled,  the  property  must  be  thus  feigned  to 
be  in  a  proper  state  of  investment  at  that  period,  it  does  not 
follow  that  he  can  demand  payment  of  income  to  that  amount, 
until  the  property  in  respect  of  which  it  is  payable  shall  be 
got  in  {n) . 

(I)  It  should  be  noted  that,  though  the  general  rule  in  Howe  v. 
Lord  Dartmouth  remains  in  full  effect,  yet  it  is  no  longer  absolutely 
necessary  to  invest  either  in  the  three  per  cents,  or  on  real  security, 
for,  since  the  decision  of  that  case,  various  statutes  have  enlarged  the 
class  of  securities  in  which  an  executor  or  trustee  may  invest.  See 
Trustee   Act,    1893,   s.    1. 

(m)  Caldecott  v.  Caldecott,  1  Y.  &  Coll.  Ch.  0.  512,  737.  See  also 
Turner  v.  Newport,  2  Phil.  Ch.  C.  14;  14  Sim.  32;  Cox  v.  Cox, L..R. 
8  Eq.  343;  Wilkinson  v.  Duncan,  23  Beav.  469;  Wright  v.  Lambert, 
6  C.  D.  649;  Be  Chesterfield's  Trusts,  24  C.  D.  643;  Beavan  v.  Beavan, 
24  C.  D.  649,  note;  Be  Hengler,  [1893]  1  Ch.  586;  Be  Hollehone, 
infra.  The  rate  of  interest  is  now  four  per  cent. :  Be  Hollehone,  [1919] 
2  Ch.  93;  Be  Beech,  [1920]  1  Ch.  40;  and  see  Be  OM;en/[1912]  1  Ch. 
519,  where  the  income  was  insufficient  to  provide  four  per  cent.  In 
Meyer  v.  Simonsen,  5  De  Gr.  &  Sm.  723,  a  testator  gave  the  residue 
of  his  real  and  personal  estate  to  trustees,  upon  trust  to  pay  to  his 
widow,  or  permit  her  to  receive,  the  income  and  pTofits,  and  after  her 
death  he  gave  the  capital  over.  The  Will  contained  no  direction  as  to 
the  conversion  of  his  estate.  Part  of  it  consisted  of  12,000Z.,  invested 
in  a  partnership.  Under  a  stipulation  in  the  deed  of  partnership,  the 
surviving  partner  gave  a  warrant  of  attorney  to  the  executors  of  the 
testator,  securing  payment  of  that  sum  by  instalments  of  1,500L  a 
year,  with  interest  at  5  per  cent,  on  the  unpaid  balances.  And  it  was 
held  by  Parkei',  V.-C,  that  the  rule  in  Hoive  v.  Lord  Dartmouth,  as 
applied  to  this  case,  required  the  trustees  not  to  convert  the  property, 
but  to  set  a  value  on  it,  and  to  give  the  tenant  for  life  4L  per  cent, 
on  the  value,  and  to  invest  the  residue  of  the  surplus  income,  paying 
the  income  of  these  investments  to  the  tenant  for  life,  and  appropriating 
the  corpus  to  the  remainderman.  See  accord.  Be  Llewellyns  Trust, 
29  Beav.    171;   and  further  ante,  p.  1118,  note  (z). 

(h)  Taylor  y.  Clarke,  1  Hare,  161,  170.  This  principle  is  applied 
where  there  is  a  deficiency  in  the  assets.  Thus,  where  an  obligor 
covenanted  to  pay,  three  months  after  his  death,  a  fund  to  trustees, 
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The  rule  in  Howe  v.  Lord  Dartmouth  amounts  to  this,  that 
where  there  is  a  residuary  bequest  of  personal  estate  (o)  to  be 

upon  trust  for  a  tenant  for  life  and  remainderman,  with  interest  from 
the  date  of  his  death  until  payment,  and,  several  years  after"  the  obligor's 
death,  assets  were  recovered  which  were  insufficient  to  fulfil  the  cove- 
nant and  bond,  it  was  held  that  a  calculation  must  be  made  of  what 
principal  would,  at  4  per  cent,  interest  from  the  obligor's  death,  amount 
to  the  sum  recovered,  and  the  difference  between  such  priucii>ai  and 
the  sum  recovered  paid  to  the  tenant  for  life:  Cox  v.  Oox,  L.  li.  8  Bq. 
343.  The  true  principle  in  all  these  cases  is  that  neither  the  tenant 
for  life  nor  the  remainderman  is  to  gain  an  advantage  over  the  other, 
and  that  neither  is  to  suffer  more  damage  in  proportion  to  his  estate 
and  interest  than  the  other  suffers.  The  two  must  share  the  loss  in 
the  same  way  as  they  would  have  shared  it  had  it  occurred  when  they 
first  became  entitled  in  possession.  Where  a  fund  is  settled  upon 
tenant  for  life  and  remaindermen,  and  is  invested  in  accordance  with 
the  powers  of  the  settlement  upon  a  mortgage,  which  proves  to  be 
insufficient  for  the  payment  of  principal  and  interest  in  full,  the  sum 
realised  by  the  security  ought  to  be  apportioned  between  the  tenant 
for  life  and  the  remaindermen,  in  the  proportion  which  the  amount 
due  for  arrears  of  interest  bears  to  the  amount  due  in  respect  of  the 
capital  debt:  Re  AfMnson,  [1904]  2  Ch.  160;  following  Re  Moore, 
54  L.  J.  Ch.  432,  and  Re  Alston,  [1901]  2  Ch.  584  and  overruling  Re 
Foster,  45  C.  D.  629,  and  Re  Fhillimore,  [1903]  1  Ch.  942.  Where  the 
partial  loss  arises  from  an  unauthorised  investment,  the  tenant  for  life 
is  entitled  to  such  a  proportion  of  the  amount  realised  by  the  un- 
authorised investment,  plus  the  income  he  received  therefrom  dui'ing 
its  continuance,  as  the  dividends  he  would  have  received  from  the 
authorised  investment  in  the  same  period  bear  to  the  cajutal  value  of 
the  authorised  investment  plus  those  dividends,  the  tenant  for  life 
being  liable  to  bring  into  account  all  income  he  received  from  the 
unauthorised  investment,  although  not  liable  to  refund:  Re  Bird,  [1901] 
1  Ch.  916;  Re  Orahowski's  Settlement,  L.  E-.  6  Eq.  12,  is  distinguish- 
able because  there  the  intention  was  to  settle  a  specific  fund  and  not 
the  debt,  whatever  it  might  amount  to.  In  making  the  valuation  in 
cases  where  the  tenant  for  life  dies  before  the  assets  are  recovered,  the 
valuation  must  be  made  according  to  the  fact  and  not  according  to  the 
tables  of  life  average.  See  Wright  v.  Lambert,  6  C.  D.  649,  following 
Wilkinson  v.  Duncan,  23  Beav.  469,  which  was  not  altered  by  Broivn 
V.  Qellatly,  L.   E.   2  Ch.   751. 

The  principle  applies  where  a  testator  has  bequeathed  his  residuary 
personal  estate  to  trustees  upon  trust  for  conversion,  with  power  to 
postpone  such  conversion  at  their  discretion,  and  to  hold  the  proceeds 
upon  trust  for  a  person  for  life  with  remainder  over,  and  such  residue 
includes  outstanding  personal  estate,  the  conversion  of  which  the 
trustees  in  the  exercise  of  their  discretion  postpone  for  the  benefit  of 
the  estate,  and  which  eventually  falls  in  some  years  after  the  testator's 
death,  as,  for  instance,  a  mortgage  debt  with  arrears  of  interest,  or 
arrears  of  an  annuity  with  interest,  or  moneys  payable  on  a  life  policy. 
Such  outstanding  personal  estate  should,  on  falling  in,  be  aj>portionod 
as  between  capital  and  income  by  ascertaining  the  sum,  which  put  out 
at  interest  at  three  per  cent,  per  annum  on  the  day  of  the  t-i\stator'B 
death,  and  accumulating  at  compound  interest  calculated  at  that  rate, 
with  yearly  rests  and  deducting  income  tax,  would,  with  the  accumula- 
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(o)  Semble,  the  rule  applies  only  where  there  is  a  disposition  by 
Will  of  residuary  personal  estate  given  as  one  fund  to  be  enjoyed  by 
several  persons  in  succession:  Re  Van  Straubenzee,  [1901]  2  Ch.  779. 
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rule  not 
applicable 
where  bequest 
to  tenant  for 
life  is  specific; 


nor  where 
intention  i?- 
indicated  that 
the  property 
should  be 
enjoyed  in 
its  existing 
state. 


enjoyed  by  several  persons  in  succession,  a  Court  of  Equity,  in 
the  abaenoo  of  any  cvidcnoo  of  a  contrary  intention,  will  assume 
that  it  was  the  intention  of  the  testator  that  his  legatees  should 
enjoy  the  same  thing  in  succession,  and,  as  the  only  means 
of  giving  effect  to  such  intention,  will  direct  'the  conversion  into 
permanent  investments  of  a  recognised  character  of  all  such 
parts  of  the  estate  as  are  of  a  wasting  or  reversionary  character, 
and  also  all  such  other  existing  investments  as  are  not  of  the 
recognised  character,  and  are  consequently  deemed  to  be  more 
or  less  hazardous  {p) .  This  presumed  intention  of  the  testator 
may  of  course  be  rebutted  by  the  words  of  his  Will.  Accord- 
ingly, where  the  bequest  to  the  tenant  for  life  is  specific,  the 
legatee  in  remainder  is  not  entitled  to  liave  the  property  so  con- 
verted, notwithstanding  that,  by  reason  of  its  being  a  decreasing 
fund,  the  legacies  over  may  altogetiier  fail(^).  So  where  the 
bequest  is  not  specific,  in  the  strict  sense  of  the  expression,  yet  if 
the  Court  find  in  the  Will  an  indication  of  intention  that  the 
property  is  to  be  enjoyed  in  its  existing  state,  that  intention 
must  be  carried  into  effect,  and  the  property  will  be  so 
enjoyed  (r).    The  Court  will  find  such  an  intention  much  more 

tion  of  interest,  have  produced  at  the  day  of  receipt  the  amount  actually 
received,  and  the  sum  so  ascertained  should  be  treated  as  capital  and 
the  residue  as  income:  Be  Chesterfield's  Trusts,  24:  G.  D.  643,  following 
Beavan  v.  Beavan,  ibid.  649,  note;  Be  Hohson,  55  L.  J.  Ch.  422;  Be 
Flower,  62  L.  T.  217;  Be  Morley,  [1895]  2  Ch.  738;  Be  BoUebone, 
[1919]  2  Ch.  93.  Where  trustees  having  a  discretionary  power  to 
postpone  conversion  never  exercised  their  discretion  as  to  the  con- 
version of  a  reversionary  interest  which  ought  to  have  been  sold,  it 
was  held  that  the  fund  must  be  apportioned  on  the  principle  of  Be 
Chesterfield's  Trusts,  interest  being  calculated  at  the  rate  of  three  per 
cent,  per  annum:  Be  Bowlls,  [1900]  2  Ch.  107.  The  rate  of  interest 
is  now   four  per  cent.:   ante,  p.   1122,  n.   (to). 

(p)  Macdonald  v.  Irvine,  8  C.  D.  101,  112,  per  Baggallay,  L.  J. 

{q)  Vincent  v.  Newcombe,  Younge,  599;  Lord  v.  Godfrey,  4  Ivladd. 
455;  Cochran  v.  Cochran,  14  Sim.  248;  Bethurie  v.  Kennedy,  1  My.  & 
Or.  114.  And  see  ante,  p.  930.  As  to  what  constitutes  a  specific 
legacy,  see   ante,  p.  915  et  seq. 

(r)  Ante,  p.  930;  Collins  v.  Collins,  2  M.  &  K.  702;  Alcock  v. 
Sloper,  2  M.  &  K.  699;  Pickering  v.  Pickering,  4  M.  &  Cr.  289; 
Goodenough  v.  Tremamondo,  2  Beav.  512;  Vaughan  v.  Buck,  1  Phil. 
Ch.  0.  75;  Harvey  v.  Harvey,  5  Beav.  134;  Daniel  v.  Warren,  2  Y. 
&  C.  C.  C.  .290;  Hinves  v.  Hinves,  3  Hare,  609;  Cafe  v.  Bent.  5  Hare, 
24;  Hubbard  v.  Young,  10  Beav.  203;  Hunt  v.  Scott,  1  De  G.  &  Sm. 
219;  Burton  v.  Mount,  2  De  G.  &  Sm.  383;  Neville  v.  Fortescue,  16 
Sim.  333;  Harris  v.  Poyner,  1  Drew.  174;  Marshall  v.  Bremner, 
2  Sm.  &  G.  237;  Hind  v.  Selby,  22  Beav.  373;  Skirving  v.  Williams, 
24  Beav.  275;  Holgate  v.  Jeiinings,  24  Beav.  623;  Boys  v.  Boys,  28 
Beav.  430;  Bowe  v.  Boxve,  29  Beav.  278;  Green  v.  Britten,  1  De  G. 
J.  &  S.  649;  Wilday  v.  Sandys,  L.  P..  7  Eo.  455;  Be  SeivelVs  Estate, 
L.  E.   11  Eq.   80;   ThuTsby  v.  Thurshy.  L.^  E.  19  Eq.   395;    Gray  v. 
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easily  where  the  gift  is  an  absolute  one  followed  by  an  executory 
limitation  (s) .  There  is  no  distinction  for  the  pui-poses  of  the 
rule  between  unautliorised  securities  of  a  wasting-  and  those  of 
a  permanent  nature  {t). 

If    leaseholds  which  a  tenant  for  life  is  entitled  to  enjoy  Effect  of  a 
in  specie  are  taken  oompulsorily  under  the  Lands  Clauses  Con-  statutory  sale 
solidation   Act  or  sold  under  the    Settled    Estates    Act,    the  enjoyed 
purchase-money  should  be  invested  in  an  annuity  having  as  "*  ^P^"*^- 
many  years  to  run  as  the  original  lease,  and  the  proceeds  j^aid 
to  the  2>erson  entitled  to  the  proceeds  of  the  leaseholds  (w). 
•Where  in   such   a   case   the   purchase-money   was  invested   in 
consols  it  was  held  that  after  the  death  of  the  tenant  for  life 
her  estate  was  entitled  to  the  difference  between  the  dividends 
received  by  her  and  the  aggregate  amomit  of  'the  rental  which 
would  have   been   received    during   her  life  {v) .     And  where, 
under  similar  circumstances,  the  tenant  for  life  outlives  the  term 
he  will  be  entitled  to  the  whole  fund  (x) . 

If  personal  chattels  are  bequeathed  to  A.  for  life,  remainder  inventory  by 
to  B.,  A.  will  be  entitled  to  the  possession  of  the  goods,  ujDon  legatee  for 
signing  and  delivering  bo  the  executor  an  inventory  of  them 
admitting  their  receipt,  expressing  that  he  is  entitled  to  them 
for  life,  and  that  afterwards  they  belong  to  the  person  in  re- 
mainder (?/;).     The  old  practice  of  tlie  Court  of  Chancery  was 

Siggers,  15  C.  D.  74;  lie  Chancellor,  26  C.  D.  42;  Be  Sheldon,  o\J 
C.  D.  50;  Be  Wilson,  [1907]  1  Ch.  394;  Be  Bogers,  [1915]  2  Ch.  437; 
Re  Nicholson,  [1909]  2  Ch.  111.  For  cases  where  the  Court  has  not 
been  able  to  find  such  intention,  see  Lichfield  v.  Baker,  13  Beav.  447 
(seo  also  2  Beav.  481);  Benn  v.  Dixon,  10  Sim.  636;  Caidecott  v. 
Paldecott,  1  Y.  &  C.  C.  C.  312;  Sutherland  v.  Cooke,  1  Coll.  498; 
Johnson  y.  Johnson,  2  Coll.  441;  Chambers  v.  Chambers,  15  Sim.  183; 
Morgan  v.  Morgan,  14  Beav.  27;  Thornton  v.  Ellis,  15  Beav.  193; 
Blann  v.  Bell,  2  Do  G.  M.  &  G.  775;  Murton  v.  Markby,  18  Beav.  126; 
Hood  v.  Clapham,  19  Beav.  90;  Jebb  v.  Tug-well,  20  Beav.  84;  Bromn 
v.  Gellatly,  L.  R.  2  Ch.  751;  Tickner  v.  Old,  L.  E.  18  Eq.  422;  Porter 
V.  Baddeley,  5  C.  D.  542;  Macdon-ald  v.  Irvine,  8  C.  D.  101;  Be  Game, 
[1897]  1  Ch.  881;  Be  Wareham,  [1912]  2  Ch.  311. 

(s)  Be  Bland,  [1899]  2  Ch.  336. 

(i)  Be  Nicholson,  [1909]  2  Ch.  111. 

(u)  Askew  v.  Woodhead,  14  0.  D.  27,  34.  fer  Jessel,  M.  P.. 

{v)  Je-ffreys  v.   Connor,  28  Beav.  328. 

(x)  Be  Beaufoys  Estate,  1  Sm.  &  Gift'.  20;  Phillips  v.  Sargent, 
7  Ha.  33.  See  also  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  34. 
as  to  sales  under  that  Act.  As  to  the  mutual  rights  of  tenants  for 
life  and  remaindermen  in  respect  of  renewable  leases  and  the  duties 
of  trustcas  with  regard  to  them,  see  Lewin  on  Trusts,  Chap.  xv. ; 
White  &  Tudor's  Leading  Cases  in  Equity,  7th  edit..  Vol.  II..  p.  693. 
Notes  on  Keech  v.  Sandford. 

{y)  Skinning  v.  Style,  3  P.  Wms.  336;  Lceke  v.  Bennett,  1  Atk. 
471;  Bill  \.  Kinaston,  2  Atk.  82. 
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Gift  for  life  of 
tbiu^s  ipt(f 
ipso  usu  con- 
twnunlitr. 


to  require  the  teaiant  for  life  to  give  security  for  the  protection 
ui  the  remainderman:  But  such  security  is  not  liow  required, 
unless  a  case  of  danger  is  shown  {z) . 

It  may  here  be  ob&erved,  that  a  gift  for  life  of  things  qu(B 
ipso  iisu  consumuntur,  as  com  and  wine,  if  specific,  is  an  absolute 
gift  of  the  property;  but  if  residuary,  the  things  must  be  sold 
and  the  interest  of  the  produce  paid  to  the  legatee  for  life  (a) . 

Farming  stock  and  implements  of  husbandry  are  not  things 
qiiai  ipso  iisu  consumuntur  within  this  rule  (b).  Where  a  wine 
merchant,  possessed  of  a  large  stock  of  wine,  by  his  Will  gave 
everything  he  died  possessed  of  to  his  wdfe  for  life,  it  was  held 
that  she  took  absolutely  the  wine  which  the  testator  had  for  his 
private  use,  but  a  life  interest  only  in  that  kept  for  the  purpose 
of  trade  (c) . 


Lefr.'icy  to  an 
infant. 


Payment 
when  legatee 
dies  under 
age. 


Where  the  legatee  is  an  infant,  the  executor  cannot  safely 
pay  him,  or  any  other  person  on  his  account,  until  he  attains 
twenty-one,  unless  under  the  provisions  of  the  statute  36 
Geo.  III.  c.  52,  s.  32,  which,  however,  was  repealed  by  the 
Trustee  Act,  1893,  except  as  to  Scotland  (d).  In  certain  cases, 
Ludeed,  he  may  apply  the  interest  of  the  legacy  to  the  main- 
tenance of  the  infant:  This  subject  will  be  pursued  hereafter, 
together  with  the  inquiry  as  to  the  proper  person  to  whom, 
legacies  are  to  be  paid  (e). 

If  a  legacy  be  given  to  A.  to  be  paid  at  twenty-one,  and  the 
intermediate  inter^t  is  not  given,  and  A.  dies  before  that 
period,  his  representative  must  wait  for  the  money  until  A., 
if  living,  would  have  attained  twenty-one  (/):  But  where 
interest  is  given  during  the  minority,  and   the  legatee  dies 


(z)  Foley  V.  Bwrnell,  1  Bro.  C.  0.  279;  Condmtt  v.  Soarve,  1  Go\l.  285. 

(c)  Randall  v.  Bussell,  3  Meriv.  194;  Andrew  v.  Andrew,  1  Coll. 
690.  See  Porter  v.  Tournay,  3  Ves.  314.  According  to  the  old  rule 
of  the  common  law,  a  bequeat  of  a  term  of  years/or  of  a  personal  chattel, 
passed  the  whole  property,  and  no  remainder  could  be  limited  after  it. 
But  the  objection  was  removed  by  changing  the  name  from  remainders 
to  executory  bequests:  Manning's  Case,  8  Co.  94,  h;  95  a;  2  Saund. 
338  k. 

(6)  Groves  v.  Wnght,  2  K.  &  J.  347;  Myers  v.  Washbrook,  [1901] 
1  Q.  B.  360.     But  see  Breton  v.  Mockett,  9  C.  D.  95. 

(c)  Phillips  V.  Beal,  32  Beav.  25;  Cockayne  v.  Harrison,  L.  E.  13 
Eq.  432. 

(d)  See  post,   pp.   1137,  1138. 

(e)  Post,  p.    1137   et  seg. 

if)  Crickett  v.    Dolby,  3  Ves.   13.     And  see  ante,  p.   973. 
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under  age,  his   executors   or   administrators   wiU   be   entitled 
immediately  on  his  death  (p*) . 

Again,  in  case  a  legacy  be  left  to  A.  at  twenty-one,  and  if 
he  die  before  that  period,  then  to  B,,  and  A.  dies  before  he 
attains  his  age,  B.  shall  be  entitled  immediately;  for  he  does 
not  claim  under  A.,  but  the  bequest  is  a  distinct  substantive 
bequest,  to  take  effect  on  the  contingency  of  A.  dying  during 
his  minority  {Iri). 

It  should  here  be  remarked,  that  where  a  testator  gives  a  a  legacy  of  a 
legatee  an  absolute  vested  interest  in  a  defined  fund,  so  that,  nested  abso- 
aooording  to  the  ordinary  rule,  he  would  be  entitled  to  receive  lutely  is  pay- 
it  on  attaining  twenty-one,  but  by  the  terms  of  the  Will  pay-  twenty-one, 
ment  is  postponed  to  a  subsequent  period,  e.g.^  till  the  legatee  pot^ithstand- 
attains  the  age  of  twenty-five,  the   Court  will,  nevertheless,  is 'further 
order  payment  on  his  attaining  twenty-one;  for  at  that  age  he  I'heWill     ^ 
has  the  power  of  charging  or  selling,  or  assigning  it,  and  the 
Court  will  not  subject  him  to  the  disadvantage  of  raising  money 
by  these  means,  when  the  thing  is  absolutely  his  own  (^).     So, 
notwithstanding  a  legacy  is  directed  to  accumulate  for  a  certain 
period,  e.^r.,  until  the  legatee  attains  the  age  of  thirty,  yet  if  he 
has  an  absolute  indefeasible  interest  in  the  legacy,  he  may 
require  payment  the  moment  he  is  competent,  by  reason  of 
having  attained  twenty -one,  to  give  a  valid  discharge  (/r). 

(gr)  Cloherry  v.  Lampen,  2  Freem.  25;  Crickett  v.  Dolby,  3  Ves.  13. 
But  if  a  legacy  be  payable  out  of  land  at  a  future  day,  although  given 
with  interest  in  the  meantime,  if  the  legatee  die  before  the  day  of  pay- 
ment, the  Court  will  not  direct  the  legacy  to  be  raised  until  the  time 
for  payment  arrives:   Oatvler  v.  Standervnck ,  2  Cox,  15. 

{h)  Laundy  v.  Williams,  2  P.  Wms.  478.  But  where  legacies  were 
given  to  A.,  B.,  and  C,  the  three  co-heiressos  of  the  testator,  to  be 
paid  at  their  respective  marriages,  and  if  any  of  them  should  die,  her 
legacy  to  go  to  the  sui-vivors;  and  one  of  them  died  unmarried;  it  was 
held,  that  the  survivors  should  not  receive  the  legacy  of  the  deceased, 
before  their  respective  marriages:  for  the  condition,  though  not  re- 
peated, was  annexed  to  the  whole,  whether  it  accrued  by  survivorship, 
or  by  the  original  devise:  Moore  v.  Godfrey,  2  Vern.  620.  See  also, 
as  to  a  legacy  charged  on  land,  Feltham  v.  Feltham,  2  P.  Wms.  271. 

(i)  Curtis  V.  Lukin,  5  Beav.  147,  155,  156;  Rocke  v.  Rocke,  9  Beav. 
66;  Re  Young's  Settlement,  18  Beav.  199. 

(k)  Josselyn  v.  Josselyn,  9  Sim.  63;  Saunders  v.  Vautier,  4  Beav. 
115;  Cr.  &  Ph.  240;  Greet  v.  Greet,  5  Beav.  123;  Re  Cohan's  Trusts, 
Kay,  133,  141;  Re  Jacob's  Will,  29  Boav.  402;  Gosling  v.  Gosling, 
Johns.  265;  Coventry  v.  Coventry,  2  Dr.  &  Sm.  470;  Holloivay  v. 
Webber,  L.  K.  6  Eq.  523;  Re  Wrey,  30  C.  D.  507;  Gott  v.  Nairne, 
3  C.  D.  278;  Harbin  v.  Masterman,  [1894]  2  Ch.  184;  Wh<irton  v. 
Masterman,  [1895]  A.  C.  186,  where  the  legatoo  was  a  charitv;  Re 
Couturier,  [1907]  1  Ch.  470;  Re  Nunburnholme,  [1912]  1  Ch.  489. 
The  Accumulations  Act,  1800,  known  as  the  Thelhisson  Act  (39  & 
40  Geo.  III.  c.  98)  provides  (stated  shortly)  that  no  person  by  deed 
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Where,  in  the  administration  of  an  estate,  a  Court  of  Equity 
decrees  the  payment  of  legacies  which  by  the  iWill  arc  directed 
to  be  invested  in  stock,  it  is  immateirial  'whether  the  executor 
might  or  might  not  have  been  able,  with  reasonable  diligence, 
to  provide  for  the  legacies  at  an  earlier  .period,  in  order  to  fix 
him  with  such  amount  of  stock  as  at  the  earlier  period  might 
have  been  purchased  with  the  legacy:  And  the  reason,  probably, 
is,  that  the  difficulty  and  expense  which  would  attend  such  an 
inquiry  in  the  case  of  an  executor,  make  it  more  convenient 
in  practice  that  the  legacy  should  be  provided  for  in  money  at 
the  time  of  the  administration  by  the  Court,  without  reference 
to  the  price  of  stocks:  But  where  a  legacy  is  given  by  a  Will 
to  a  trustee,  who  is  not  an  executor,  ajid  he  is  directed  to  invest 
it  immediately  upon  receiving  it  in  the  purchase  of  stock,  and 
he  receives  it 'from  the  executor,  and  instead  of  investing  it 
keeps  it  in  his  own  hands,  his  conduct  is  a  plain  breach  of  trust, 
and  he  is  clearly  answerable  to  his  c&stui  que  trust  for  any  loss 


or  Will,  &c.,  shall  settle  or  dispose  of  any  real  or  personal  property  in 
such  manner  that  the  rents  or  produce  shall  he  accumulated  for  a 
longer  period  than  the  life  of  the  settlor  or  •  twenty-one  years  after 
his  decease ;  or  during  the  minority  of  any  party  living  at  his  decease ; 
or  the  minorities  of  persons  beneficially  entitled.  Any  other  direction 
shall  be  void  and  the  rents,  &c.,  shall,  so  long  as  the  same  shall  be 
directed  to  be  accumulated  contrary  to  the  Act,  go  to  and  be  received 
by  such  person  or  persons  as  would  have  been  entitled  thereto  if  such 
accumulation  had  not  been  directed.  Sect.  2  excepts  from  the  Act  any 
provision  for  payment  of  debts,  or  for  raising  portions  for  children,  or 
touching  the  produce  of  timber,  and  sect.  3  excepts  dispositions  of 
heritable  property  in  Scotland.  By  the  Accumulations  Act,  1892  (55  & 
56  Vict.  c.  58),  no  person  shall,  after  the  passing  of  this  Act,  settle  or 
dispose  of  any  property  in  such  manner  that  the  income  shall  be  wholly 
or  partially  accumulated  for  the  purchase  of  land  only,  for  any  longer 
period  than  during  the  minority  or  respective  minorities  of  any  person 
or  persons  who  under  the  uses  or  trusts  of  the  instrument  directing 
such  accumulation  would  for  the  time  being,  if  of  full  age,  be  entitled 
to  receive  the  income  so  directed  to  be  accumulated.  Although  the 
Will  contains  no  express  direction  to  accumulate,  yet  if  an  accumula- 
tion necessarily  takes  place  by  reason  of  the  form  in  which  the  property 
is  given,  the  case  falls  within  the  Act:  Tench  v.  Cheese,  6  De  Gr.  M.  & 
Q.  453.  The  Thellusson  Act  cannot  be  applied  so  as  to  accelerate  the 
enjoyment  of  any  gift  or  disposition  contained  in  a  Will:  Green  v. 
Oascoyne,  4  De  G.  &  S.  565.  As  to  income  the  accumulation  of  which 
is  prevented  by  the  Thellusson  Act,  see  Weatherall  v.  Thornhurgh, 
8  C.  D.  261;  Be  Parry,  60  L.  T.  489;  Be  Travis,  [1900]  2  Ch.  541; 
Be  Hawkins,  [1916]  2  Ch.  570;  Be  Garside,  [1919]  1  Ch.  132.  As  to 
what  is  a  "  portion  "  within  the  meaning  of  sect.  2  of  the  same  Act, 
see  Beech  v.  Lord  St.  Vincent,  3  De  G.  &  Sm.  678;  and  Be  Stephens, 
[1904]  1  Ch.  322.  A  provision  for  accumulating  income  to  recoup 
capital  applied  in  payment  of  debts  is  not  a  provision  for  pavment  of 
debts  within  sect.  2  of  the  Thellusson  Act:  Be  Heathcote,  [1904]  1  Ch. 
826. 
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by  a  subsequent  rise  in  the  price  of  stock:  There  is  in  such 
a  case  no  difficulty  or  inconvenience  in  ascertaining  the  extent 
of  the  loss:  And  accordingly,  when  an  executor,  who  happens 
also  to  be  named  a  trustee  of  a  legacy  to  be  laid  out  in  stock,, 
has  fuUy  administered  the  estate,  and  assented  to  the  legacy, 
and  retains  the  legacy  in  his  hands,  not  as  assets  of  the  testator, 
but  as  trustee  of  the  legacy,  then  the  principles  which  would 
apply  to  another  trustee  must  apply  to  him:  He  is  no  longer 
clothed  with  the  character  of  executor,  but  is,  -as  to  the  legacy, 
a  mere  trustee  (J). 

It  is  necessary,  in  conclusion,  to  advert  to  the  subject  of  the  Ay.propria- 
payment  of  legacies  which  by  the  Will  are  inade  payable  in  clcs  payable 
futuro.    Although  legatees  are  not  entitled  in  any  case  to  receive  '"  futuro. 
their  legacies  before  the  day  of  payment  arrives,  yet  they  are 
entitled  to  go  into  the  Court  of  Chancery,  and  pray  that  a  suffi- 
cient sum  be  set  apart  to  answer  the  legacy  when  it  shall  become 
due  (m). 

Thus,  in  F errand  v.  Prentice  (n),  a  bill  was  filed  by  a  legatee 
for  the  security  of  a  legacy  of  200L,  which  the  executor,  the 
defendant,  was  directed  by  the  Will  to  pay  at  the  end  of  ten 
years  after  the  death  of  the  testator:  The  "bill  prayed  that  tlie 
defendant  might  admit  assets  and  give  security,  or  pay  the 
money  into  the  Bank:  And,  although  no  particular  reasons 
were  assigned,  as  wasting  assets,  or  insolvency  in  the  defendant, 
yet  Sir  Thomas  Clark,  M.  E,.,  decreed  that  the  defendant  should 
pay  the  money  into  the  Bank,  and  that  he  should  have  tho 
interest  in  the  meantime;  and  that,  at  the  end  of  the  ten  years, 
the  principal  should  be  paid  to  the  plaintiff.  So  in  Walker  v. 
Cook  (o),  a  legacy  was  left  to  one  to  be  paid  at  the  age  of 
Iwcnty-four:  The  legatee  being  only  twelve  years  old,  his  father 
filed  a  bill  that  the  legacy  might  be  invested  in  the  funds:  And 
it  was  so  decreed,  though  it  was  declared  that  the  legatee  waB 
not  entitled  to  the  money  before  attaining  the  age  of  twenty- 

(?)  Byrchcll  v.  Bradford,  6  Madd.  13;  S.  C,  ibid.  235,  240.  See  as 
to  when  an  executor  is  functus  officio  and  becomes  a  tinistoo,  Me  Timmis, 
[1902]  1  Ch.  176;  Solomon  v.  Attenborough,  [1912]  1  Ch.  451,  458; 
Be  Grosvenor,  [1916]  2  Ch.  375. 

(m)  By  Lord  Hardwicke,  in  Phipps  v.  Annesley,  2  Atk.  58.  It  is 
other\vise  where  the  legacy  is  to  bo  raised  out  of  real  estate:  Oawler  v. 
Standerwick,  2  Cox,   15. 

(n)  Ambl.  273;  S.  C,  2  Dick.  568;  S.  C,  cited  bv  Lord  Thurlow, 
1  Bro.  C.  0.  105. 

(o)  Cited  by  Lord  Thurlow  in  Qreen  v.  Pigot,  1  Bro.  0.  C.  105. 


1130  Payment  of  Legacies.      [Pt.  in.  Bk.  in. 

four.  So  iu  Johnson  v.  Mills  (p)  the  sum  of  2,000/.  was  left  to 
the  testator's  daughter  at  twenty-one;  and  in  default,  to  her 
child,  and  if  no  child,  to  one  Milk:  A  bill  was  filed  to  secure 
the  fund:  which  was  opposed  by  the  executrix,  on  the  ground 
that  there  was  no  danger  of  insolvency  in  the  case:  But  Lord 
Hardwicko  said,  "  I  thought  nothing  was  better  settled  than 
what  is  now  endeavoured  to  be  made  a  question;  that  whenever  ai 
demand  was  made  out  of  assets,  certainly  due  but  payable  at  a 
future  time,  the  person  entitled  thereto  might  come  against  the 
executor,  to  have  it  secured  for  his  benefit,  and  set  apart  in  the 
meantime,  that  he  might  not  be  obliged  to  pursue  these  assets 
through  several  hands:  Nor  is  there  any  more  useful  part  of  the 
jurisdiction  of  this  Court  in  the  administration  of  assets:  there- 
fore it  is  admitted  to  be  done  in  the  case  of  a  legacy  always, 
although  contingent  and  payable  at  a  future  day,  so  that  it 
might  fall  into  the  bulk  of  the  estate :  land  this  is  done  to  secure 
the  interest  of  every  party,  of  course,  as  a  common  equity, 
without  expecting  any  suggestion  of  insolvency  of  the  executor, 
or  of  wasting  the  assets  "  (q). 

Again,  in  Green  v.  Pigot  (r),  a  legacy  of  5,000/. 'was  given  to 
a  female  infant,  to  be  paid  at  twenty-one  or  marriage,  with 
interest  at  four  per  cent.;  but  if  she  died  before,  it  w^as  directed 
by  the  Will  that  the  legacy  should  sink  into  the  residue:  And 
Lord  Thurlow  ordered  the  sum  of  5,000/.  (vdth  interest  at  four 
per  cent,  from  the  end  of  a  year  after  the  testator's  death)  forth- 
with to  be  laid  out  in  three  per  cents,  in  the  name  of  the 
Accountant-General,  upon  the  trust  and  subject  to  the  con- 
tingencies in  the  testator's  Will:  And  his  Lordship  said  that 
he  did  not  see  any  distinction  as  to  the  legacy  being  contingent 
or  merely  future  (s).     So  in  Carey  v.  Askew  (t),  the  testator 

(p)  1  Ves.  Sen.  282;  S.  C,  cited  by  Lord  Thurlow,  nomine  Johnson 
V.  De  la  Creuze,  1  Bro.  0.  0.  105.  The  principle  of  this  case  is  not, 
however,  to  be  extended  to  cases  of  contingent  legacies  where  the 
interest  in  the  meantime  doas  not  go  to  the  legatee:  per  Vaughan 
Williams,  L.  J.,  in  Be  Hall,  [1903]  2  Ch.  226,  232. 

{q)  But  in  Re  Braithwaite,  21  C.  D.  121,  it  was  held  that  the  rule 
that  if  personal  property  consisting  of  money  or  stock  is  limited  to  A. 
for  life,  and  after  his  death  to  B.  absolutely,  it  will  be  ordered  into 
Court  for  administration  in  an  action  by  B.  for  the  purpose  is  not 
absolute,  and  will  only  be  enforced  as  against  A.  where  there  is 
reasonable  ground,  such  as  danger  to  the  fund,  for  the  application. 

(r)  1  Bro.  C.  0.  103. 

(s)  See  Pullen  v.  Smith,  5  Ves.  21,  for  an  instance  of  an  appropria- 
tion on  the  application  of  a  contingent  legatee.  See  also  the  observation 
of  Buller,  J.,  in  Hutcheson  v.  Hammond.  3  Bro.  C.  0.  144,  145. 

(0  2  Bro.  C.  0.  58. 
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gave  15,000Z.  to  his  daughter,  to  be  paid  to  her  at  twenty-one 
or  marriage,  with  interest  in  the  meantime;  but  if  she  died 
before,  to  sink:  And  Lord  Konyon,  M.  R.,  held,  that  the  money 
must  be  immediately  raised  and  appropriated,  although  the  child 
might  not  live  to  attain  her  age,  or  day  of  marriage  (m)  . 

However,  it  would  appear  from  the  case  of  Wehher  v. 
Webber  (x),  that  where  a  legacy  of  a  cea-tain  sum  of  money  is 
given,  on  a  contingency,  the  Court  will  not  direct  a  sum  of 
stock  belonging  to  the  estate  to  be  appropriated  to  pay  the 
legacy  when  the  contingency  happens;  but  will  direct  the  whole 
residue  to  be  paid  over  to  the  residuary  legatee,  on  his  giving; 
satisfactory  security:  The  principle  on  which  this  was  so  ruled 
was,  that  the  legatee  being  entitled  to  receive  a  certain  sum  in 
money  when  the  contingent  event  happens,  the  legacy  is  not 
capable  of  being  secured  by  the  present  appropriation  of  any 
sum  of  stock  (y) . 

Wheji  the  appropriation  is  made  under  the  direction  of  the 
Court,  it  would  seem,  according  to  the  opinion  of  Lord  Thmiow, 
in  Green  v.  Pigot  (z),  that  the  legatee  must  bear  any  losses  and 
enjoy  any  additions  which  the  fluctuation  of  the  price  of  stock 
may  cause:  But  in  Siticell  v.  Bernard  (a).  Lord  Eldon  said,  that 
there  had  been  other  cases  since  Green  v.  Pigot,  in  which  it  had 
been  held  not  to  be  the  legitimate  effect  of  appropriation  to  give 
a  larger  interest  than  if  there  had  been  no  apjjropriation:  How- 
ever, in  the  subsequent  case  of  Burgess  v.  Bobinson  (6),  where 
there  had  been  an  investment  of  5001.  in  stock,  in  pursuance  of 
an  order  made  on  the  application  of  a  trustee,  without  the  con- 
sent of  the  plaintiff,  who  was  entitled  thereto,  Sir  William  Grant 
held  that  the  investment  of  the  money  was  an  appropriation  by 
which  all  parties  were  bound,  and  therefore  that  the  plaintiff 
was  entitled  to  the  stock,  and  all  the  benefit  accrued  from  the 
rise  thereof  (c) . 

(u)  See  also  The  Governesses  Benevolent  Institution  v.  Bushbridger, 
18  Beav.  467. 

(x)  1  Sim.  &  Stu.  311. 

ly)  By  Sir  John  Leach,  V.-C,  1  Sim.  &  Stu.  312,  313;  and  see 
Eingv.  Malcott,  9  Hare,  692;  Re  Hall,  [1903]  2  CIi.  226;  Re  Salaman, 
[1907]  2  Ch.  46. 

(z)  1  Bro.  C.  C.  105,  106. 

(a)  6  Ves.  543. 

(&)  3  Mcriv.  9,  10. 

(c)  Seo  also  Rock  v.  Hardman,  4  Mackl.  254,  by  Sir  John  Leach, 
V.-O.;  Kimherley  v.  Tew,  4  Dr.  &  W.  139,  149;  and  of.  Re  Oswald, 
[1920]  W.   N.  22. 
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Distinction 
botwoou  a 
contingent 
logaoy, 
witliout 
interest  in  the 
nu'uutime, 
and  a  legacy 
payable  hi 
future,  as  to 
appropriation. 


In  Ue  Hall  (d),  it  was  held  by  the  Court  of  Appeal  that 
Avhoii  a  cash  legacy  is  given  upon  the  happening  of  a  con- 
tingency, e.g.,  the  attainment  of  twenty-one  years  of  age  by 
the  legatee,  but  without  interest  in  the  meantime,  the  executor 
is  not  entitled  to  set  apart  and  invest  the  amount  and  appro- 
priate the  investment  to  satisfy  the  legacy,  so  that  in  case,  on 
the  happening  of  the  contingency,  the  investment  has  become 
depreciated  in  value,  the  legatee  must  bear  the  loss.  In  the 
course  of  his  judgment,  Vaughan  Williams,  L.  J.,  says,  "I 
think  there  has  been  some  little  confusion  in  the  argument 
between  a  legacy  payable  in  futuro  and  a  contingent  legacy.  If 
there  is  a  vested  legacy  which  will  certainly  be  payable  in 
futuro,  I  take  it  the  legatee  has  an  absolute  right  to  go  to  the 
trustee  or  executor  and  say,  '  Although  my  legacy  is  payable 
in  futuro  it  is  a  vested  legacy,  and  I  require  you  to  invest  the 
amount  of  it';  and  not  only  would  the  legatee  have  the  right 
to  require  that,  but  he  could  insist  upon  its  being  done;  and 
when  it  was  done  that  would  be  an  appropriation  in  the  strict 
sense  of  the  word,  and  the  gain  or  loss  upon  the  investment  (as 
the  case  might  be)  would  go  to  or  fall  upon  the  legatee.  And 
that  is  what  I  understand  Lord  Hardwicke  to  have  meant  when 
he  said  in  Johnson  v.  Mills  (e),  '  I  thought  nothing  was  better 
settled  than  what  is  now  endeavoured  to  be  made  a  question; 
that  whenever  a  demand  was  made  out  of  assets,  certainly  due 
but  payable  at  a  futui'e  time,  the  person  entitled  thereto  might 
oome  against  the  executor,  to  have  it  secured  for  his  benefit,  and 
set  apart  in  the  meantime,  that  he  might  toot  be  obliged  to 
pursue  these  assets  through  several  hands.'  That,  however, 
has  no  application  to  a  case  in  which  not  only  is  the  legacy 
contingent,  but  the  interest  in  the  meantime,  until  the  happen- 
ing of  the  contingency,  does  not  go  to  the  legatee,  but  remains 
part  of  the  testator's  estate.  In  Green  v.  Pignt  (/),  Lord 
Thurlow  treated  the  legacy  as  vested  and  defeasible  if  the 
legatee  did  not  attain  twenty-one  or  marry.  But  interest  was 
given  to  her  in  the  meantime,  and  there  was  accordingly  no 
difficulty  in  the  executor  making  an  appropriation,  because  the 
legatee  might  at  the  time  be  treated  as  owner  of  the  investment, 
she  taking  the  interest  in  the  meantime.     In  the  present  case, 


(rf)  [1903]  2  Ch.   226. 
%71'frci 

(e)"  1  Ves.  Sen.  282. 
(/)  1  Bro.  C.  0.  103. 


See  Be  Salaman,  supra;  and  Be  Kirhley, 
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however,  the  contingent  legatee  does  not  take  the  interest  in  the 
meantime,  and  that  interest  is  part  of  the  testator's  estate,  and  in 
these  eircumstajices  I  have  not  heard  any  authority  cited  which 
leads  to  the  conclusion  that  the  executors  had  any  right  to  do 
more  than  as  prudent  executors  to  retain  as  part  of  the  estate  a 
sufficient  sum  to  answer  the  legacy,  if  it  should  become 
necessarv  to  do  so  by  reason  of  the  happening  of  the  con- 
tingency. The  executors  would  have  to  deal  reasonably  with 
that  part  of  the  estate,  and  in  fact  would  have  to  invest  it  as 
part  of  the  estate  'generally  and  not  as  iappropriated  to  any 
particular  [purpose.  I  need  not  say  more.  There  is  no  authority 
for  the  proposition  that  the  executors  are  entitled  at  their  own 
wiU  to  take  a  part  of  the  estate  which  they  are  holding  to 
answer  the  contingent  legacy  as  a  cestui  que  trust.  As  to  what 
might  be  done  by  an  order  of  the  Court  or  by  arrangement 
I  do  not  say,  and  I  need  not  inquire.  All  I  do  say  is  that  the 
executors  under  this  Will  had  no  authority  to  make  the  appro- 
priation which  they  did  make,  and  that  the  loss  by  depreciation 
in  value  of  the  stock  cannot  fall  upon  the  legatee.  She  is 
entitled  to  receive  1,000L  in  full  without  any  deduction",  {g). 
This  case  was  considered  by  Eve,  J.,  in  Re  Salomons  (h),  where 
he  held  that  executors  could  not  appropriate  an  infant's  legacy 
so  as  to  free  themselves  and  the  residuary  estate  from  liability, 
the  only  way  to  obtain  this  result  being  to  pay  the  money  into 
Court  or  to  obtain  the  consent  of  the  Court  to  appropriation  in 
an  administration  action  (h) . 

When  a  testator  bequeaths  legaci^  and  annuities,  and  then  Appropria- 
gives  the  residue  of  his  property,  aftex  payment  (of  his  debts,  bequest  of  an 
funei'al  and  testamentary  expenses,  legacies  and  annuities,  the  annuity, 
annuitants  are  not  entitled  as  a  matter  of  right  to  have  tho 
estate  converted,  and  a  sum  sufficient  to  answer  the  annuity 
invested  in  such  securities  as  the  Court  would  approve  for  the 
investment  of  funds  under  its  control;    but  they  are  entitled 
to  have  the  annuities  sufficiently  secured,  for  instance,  by  a 
mortgage  of  real  estate  of  the  testator  (i). 

When  a  fund  has  been  appropriated  for  the  payment  of  an 
annuity  given  by  WiU,  a  question  may  arise  whether  tlic  legatee 
is  to  suffer  tihe  loss  consequent  on  the  partial  failure  of  the  fund. 

(g)  Be  Kirhlcy.   87  L.  J.  Oh.  247;   and  sco  Re  Rivers,  1  Oh.  320. 

{h)  [1920]  1   Oh.    290. 

(z)  Re  Parry,  42  0.  D.  570;  Harbin  v.  Masterman,  [1896]  1  Ch.  351. 

21   (2) 
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In  cases  where  the  annuity  is  a  charge  upon  the  whole  personal 
estate,  it  seems  clear  that  the  executor  cannot  affect  the  legatee's 
right  to  the  entire  annuity  by  any  appropriation  (;).  Thus  in 
Mmj  V.  Bennett  (k),  a  testator  having  directed  his  executors  to 
lay  out,  in  what  government  security  they  pleased,  'as  much 
money  as  woidd  produce  a  certain  annual  intei-est,  and  having 
o-iven  that  annual  interest  to  his  wife  during  her  life,  in  case  she 
did  not  marry  again,  the  executors  invested  in  the  5  per  cents. 
a  sum  which  yielded  dividends  exactly  equal  to  the  specified 
income:  Those  dividends  were  afterwards  diminished  by  the 
conversion  of  the  5  per  cents,  into  4  per  cents.:  And  Lord 
Gifford,  M.  R.,  held,  that  the  widow  was  entitled  to  have  the 
deficiency  made  good,  cither  by  the  sale  from  time  to  time  of 
portions  of  the  appropriated  stock,  or  out  of  any  other  part  of 
the  residue  which  could  be  made  available.  Again  in  Davies  v. 
Wattier  (Z),  a  testator  having  directed  an  annuity  to  .be  paid  out 
of  his  personal  estate,  a  sum  of  5  per  cent,  stock  was,  in  the 
course  of  the  cause,  ordered  to  be  set  apart  to  answer  the 
annuity:  This  fund  having  become  insufficient  for  the  purpose, 
by  the  conversion  of  the  5  per  cents,  into  4  per  cents.,  the 
deficiency  w^as  directed  by  Sir  John  Leach,  V.-C,  to  be  supplied 
out  of  another  fund,  to  which  other  persons  interested  in  the 
residue  had  been  declared  to  be  entitled  (m) .  But  it  may  be 
otherwise  where  the  appropriation  is  made  in  certain  stock  by 
the  executor  in  conformity  with  the  direction  of  the  testator,  so 
that  the  bequest  may  be  regarded  as  a  'gift  of  the  interest  of  the 
particular  stock.  Thus  in  Kendall  v.  Russell  (n),  a  testator  gave 
the  yearly  sum  of  2,Q00l.  sterling  to  his  wife  for  her  life,  and 
after  her  decease,  to  his  trustees  upon  the  same  trusts  as  after 
declared  concerning  the  yearly  sum  of  3,000Z.:  He  then  gave 


(;■)  Gordon  v.  Bowden,  6  Madd.  342.  As  to  the  right  of  truste'ea 
to  retain  sui'plus  income  to  meet  a  possible  deficiency  of  an  annuity  in 
future  years,  see  Be  Piatt,  [1916]  W.  N.  303. 

{k)  1  Russ.  Chan.  Gas.  370.  And  this  was  adopted  in  the  case  of 
Carmichael  v.  Gee,  5  App.  Gas.  588.  Cf .  Harbin  v.  Masterman,  [1896] 
1  Gh.  351. 

(l)  1  Sim.  &  Stu.  463. 

(m)  See  also  Boyd  v.  Buclde,  10  Sim.  595. 

{n)  3  Sim.  424.  See  also  Bague  v.  Bumergue,  10  Hare,  462;  Balcer 
V.  Baher,  6  H.  L.  G.  616,  628;  Hick-man  v.  Upsall,  2  Giff.  124.  If 
the  legatee  of  the  annuity  assents  to  the  appropriation  of  some  par- 
ticular fund  for  the  payment  of  it,  the  failure  thereof,  whether  partial 
or  total,  would  probably  be  at  his  risk:  Lumley  on  Annuities,  p.  298. 
But  such  assent  must  be  clearly  established:  see  Arundell  v.  Arundell, 
1  M.  &  K.  316. 
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to  his  trustees  the  yearly  sum  of  3,000Z.  sterling  to  issue  out  of 
a  sufficient  sum  of  stock  in  the  5  "per  cents.,  to  be  invested  in 
the  names  of  his  trustees  for  that  purpose,  in  trust  for  his 
daughter  for  her  life,  and,  aftei'  her  decease,  for  her  children: 
The  trustees  invested  100,000L  5  per  cents.,  to  answer  the  two 
yearly  sums:  The  stock  was  afterwards  converted  into  4  per 
cents.,  whereby  the  dividends  became  insufficient  to  pay  the 
yearly  sums:  And  Sir  L.  Shadwell,  V.-C,  held  that  the  legatees- 
were  not  entitled  to  have  the  deficiency  supplied  out  of  the 
testator's  residuary  estate.  Where,  although  the  requisite 
amount  of  stock  has  been  appropriated  in  the  name  of  the 
executor,  he  afterwards  sells  it  out  and  wrongfully  applies  the 
proceeds  to  his  own  use,  he  and  all  those  who  may  stand  in  hi? 
place,  including  a  claimant  by  assignment  from  him  for  valuable 
consideration,  even  when  made  before  the  devastavit,  of  his  sharo 
in  the  testator's  residuary  estate,  are  precluded  from  contending 
that  due  provision  was  made  for  the  annuity;  and  consequentl}- 
the  deficiency  caused  by  the  executor's  devastavit  must  b;- 
supplied  out  of  his  share  of  the  residue  (o) . 

Where  the  existence  and  amount  of  a  testator's  debts  are  Appropria- 
oontingent,  and  depend  upon  the  result  of  legal  jDroceedings. 
before  a  foreign  tribmial,  which  are  not  likely  to  be  speedily  testator's 
settled,  the  Court,  in  administering  his  assets,   will  not  be  tingent. 
induced  by  that  circumstance  to  direct  an  appropriation  of  the 
fund  in  Court  to  answer  pecuniary  legacies  subject  to  such 
demands  as  creditors  may  eventually  establish  {p) . 

SECTION    v. 
To  ichom  Legacies  are  to  he  paid. 

This  inquiry  is  one  of  great  importance  to  an  executor,  who 
must  bo  careful  to  pay  legacies  into  the  hands  of  those  who 
have  authority  to  receive  them. 

If  a  legacy  be  given  to  A.,  to  be  divided  between  himself  Legacy  to  A. 
and  his  family,  and  the  executor  pays  the  legacy  to  A.,  it  is  f.^^^uy^ 

(o)  Morns  v.  Livie,  1  Y.  &  C.  Ch.  C.  380;  Barnett  v.  Sheffielc!, 
1  Do  G.  M.  &  G.  371;  Doering  v.  Doering,  42  C.  D.  203;  lie  Dacrc. 
[1916]  1  Ch.  344.  Inasmuch  as  I'cal  estate,  since  the  Land  Transfer 
Act,  1897,  vests  in  the  legal  personal  representative,  there  would  seoni 
to  be  no  difference,  so  long  as  the  real  estate  continues  so  vested, 
between  a  person  deriving  title  under  a  residuary  legatee  and  a  person 
deriving  title  under  a  residuary  devisee  iu  this  respect.  Cf.  Fox  v. 
Bucldey,  3  C.  D.  508;   Re  Brown,  32  C.   D.  597. 

(p)  Thomas  v.    Montgomery,  1  Russ.  &  M.  729,  ante,  p.  1115. 


tion  where  the 
amount  of  the 
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well  paid  to  discharge  the  executor  (g) .  So  if  one  was  to 
give  a  legacy  to  the  senior  Six  Clerk,  to  be  divided  among 
himself  and  the  other  Six  Clerks,  it  would  be  well  paid  to  the 
senior  (r). 

Infant  j^  jg  g^  o-eneral  rule,  that,  whei-e  a  'legatee  is  an  infant,  and 

legatee.  °  .  i       i  •  c  i  /. 

would   be    entitled  to  receive  the  legacy,  it  he  were    o±    age, 

the  executor  is  not  justified  in  paying  it  either  to  the  inflant, 
or  to  the  father,  or  any  other  relation  of  the  infant,  on  his 
account,  without  the  sianction  of  a  Court  of  Equity  (s) :  And 
even  in  the  case  of  a  legatee  who  ^has  attained  majority,  pay- 
ment to  the  father  is  not  good,  unless  it  be  made  by  the  consent 
of  the  legatee,  or  confirmed  by  his  subsequent  ratification  (i(). 
It  may  happen  that  an  executor  has,  with  the  most  honest 
intentions,  paid  the  legacy  to  the  father  of  the  infant;  never- 
theless he  will  be  held  liable  to  pay  it  over  again  to  the  legatee 
on  his  coming  of  age:  And  although  such  cases  have  been 
attended  with  many  circumstances  of  hardship  on  the  executor, 
yet  he  has  been  held  responsible,  on  the  policy  of  obviating  a 

(g)  Cooper  v.  Thornton,  3  Bro.  0.  0.  98,  186;  Mohinson  v.  Tiokell, 
8  Ves.   142.     See  the  cases  collected  ante,  p.  893. 

(r)  Cooper  v.  Thornton,  3  Bro.  0.  0.  99,  by  Lord  Alvardey. 

(s)  Dagley  v.  Tolferry,  1  P.  Wms.  285;  S.  C,  nomine  Doyley  v. 
ToUferry,  1  Eq.  Oas.  Abr.  300,  pi.  2;  8.  C.  nomine  Dawley  v.  Ball- 
frey,  Gilb.  Eq.  Eep.  103.  A  contrary  doctrine  was  acted  upon  in  the 
early  case  of  Holloway  v.  Collins,  1  Chan.  Oas.  245;  S.  C,  1  Eq.  Cas. 
Abr.  303,  pi.  1.  In  Walsh  v.  Walsh,  1  Drewr.  64,  Kindersley,  V.-O., 
under  special  circumstances,  ordered  an  infant's  legacy  of  small  amount 
to  be  paid  to  the  father.  In  McCreighton  v.  McCreighton  (1849), 
13  Ir.  Eq.  314,  the  Lord  Chancellor  of  Ireland  held,  with  regard  to  the 
power  of  testamentary  guai'dians  appointed  under  the  statute  14  & 
15  Car.  II.  c.  19  (Ir.),  analogous  to  the  statute  12  Oar.  II.  c.  24  (Eng.), 
that  such  a  guardian  was  entitled,  by  force  of  the  power  and  authority 
given  by  the  statute,  to  give  a  discharge  for  the  general  personal  estate 
of  the  infants;  and  consequently,  where  an  infant  was  entitled  to  a 
vested  legacy,  payment  thereof  during  his  minority  by  the  executor  to 
the  testamentary  guardian  was  valid.  In  Re  Cresswell  (1881),  45 
L.  T.  468,  Fry,  J.,  held  that  a  testamentary  guardian  is  not  entitled, 
as  such,  to  obtain  payment  out  of  Court  of  funds,  the  property  of  the 
infant  ward,  which  have  been  paid  into  Court  under  the  Legacy  Duty 
Act  (36  Geo.  III.  c.  52),  and  his  Lordship  added:  "  I  have  no  intention 
of  interfering  with  the  decision  of  Brady,  L.  J.,  in  McCreighton  v. 
McCreighton  (ubi  supra),  who  had  not  there  to  deal  with  the  statute, 
the  terms  of  which  compel  me  to  refuse  the  application."  It  would  be 
unwise  at  the  present  day  for  an  executor  to  incur  risk  in  paying  a 
legacy  of  an  infant  to  his  testamentary  guardian.  The  only  way  to 
free  himself  and  the  residue  from  liability  is  to  pay  the  money  into 
Court:  Ee  Salomons,  infra. 

(t)  Cooper  V.  Thornton,  3  Bro.  0.  C.  97,  by  Lord  Alvanley.  If  a 
suit  was  instituted  in  the  Spiritual  Court  for  an  infant's  legacy  by  the 
father,  to  have  it  paid  into  his  hands,  an  injunction  or  prohibiton  would 
have  been  gi-anted:   Jtotherhum  v.  Fanshaw,  3  Atk.  629. 
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practice  so  dangerous  to  the  interests  of  infants,  and  so  naturally 
productive  of  domestic  discord  (m)  . 

But  if  a  Court  of  Equity  can  discover  a  clear  act  of  the  Confirmatioii 
legatee,  when  of  age,  confirmatory  of  the  application  of  his  after  attain-v 
legacy  by  the  executor  during  his  minority,  it  'will  hold  him  ^o  majority 

/  „  1    •      •  /    N         A  T       1        T       J    o*  previous 

estopped  from  claiming  a  repayment  (v) .  Accordingly,  Lord  application  of 
Alvanley  observed  {w),  with  reference  to  the  case  of  Dagley  v.  ^^o^^y- 
Toljerry  (x),  "  Although  the  son  acquiesced  a  great  length  of 
time,  still  it  was  competent  to  him,  or  his  representatives,  to 
demand  it;  because  a  contrary  determination  would  encourage 
such  payment,  and  because  the  son  must  acquiesce,  or  pursue 
his  father;  or,  which  is  the  same  thing,  by  bringing  his  suit 
against  the  executor,  occasion  his  pursuing  the  father:  and  that 
I  take  to  be  the  ground  on  which  Sir  John  Trevor  and  Lord 
Cowper  went:  and  if  the  legatee  did  not  stand  in  that  relation  to 
the  person  to  whom  the  legacy  loas  paid,  the  bill  would  be  dis- 
missed." But  the  intention,  on  the  part  of  the  legatee,  to 
confirm  such  application  must  be  unequivocal  (y) . 

When  the  direction  to  the  executor  is  not  to  pay  the  legacy  Payment  of 
to  the  child,  but  the  bequest  is  made  to  a  trustee  for  him,  the  Request  to  a 

.  .        .  .  .  trustee  for  an 

executor  will  be  justified  in  paying  the  money  to  the  person  so  infant, 
appointed  (z) .  Hence,  if  the  testator  order  the  sum  to  be  paid 
to  the  father,  he  will  be  a  trustee  for  his  child,  and  entitled  to 
receive  the  money;  and  his  receipt  wiU  be  a  good  discharge  to 
the  executors  (a) .  It  seems  clear,  that  the  direction  for  payment 
to  the  trustee  must  appear  upon  the  face  of  the  Will,  and  cannot 
be  proved  by  parol  evidence  (6). 

But  the  executor  may  discharge  himself  from  all  responsi-  Trustee  Act, 
bility,  with  respect  to  the  payment  of  legaci^  due  to  infants,  ^^'''•^'  ®-  ■*-• 
by  virtue  of  the  Trustee  Act,  1893  (which  repealed  sect.  32  of 
the  statute  36  Goo.  III.  c.  52),  under  which  provision  is  made 
for  payment  thereof,  after  deducting  the  duty  chargeable 
thereon,  into  Court.  And  this  seems  the  proper  course  to  pm-sue, 
where  legacies  carry  interest  in  order  to  free  the  residue  and  stop 

(u)  Toller,  314;   Dagley  v.  Tolferry,  uhi  supra. 
\v)  1  Rop.  Leg.  771,  3id  edit. 
\w)  3  Bro.  0.  0.  97. 
(x)   TJhi  supra. 

ly)  See  Lee  v.  Brown,  4  Ves.  362. 
(2)  1  Eop.  Leg.  771,  3rd  edit. 

(a)  Cooper  V.  Thornton,  3  Bro.  0.  0.  96;  Rohinson  v.  Tichell,  8  Ves. 
142,    ante,    p.    1136. 

(6)  Cooper  v.  Thornton,  3  Bro.  0.  C.  97. 
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the  payment  of  interest  (c).     Indeed  this  seems  to  "be  the  only 
way  to  free  the  residue  short  of  an  administration  action  {d). 

By  sect,  42  of  the  Trustee  Act,  1893,  trustees  or  the  majority 
of  trustees,  having  in  their  hands  or  under  their  control  money 
or  securities  belonging  to  a  trust,  may  pay  the  same  into  the 
High  Court,  and  the  same  shall,  subject  to  the  Rules  of  Court, 
be  dealt  with  according  to  the  order  of  the  High  Court.  Under 
sect.  50,  the  expressions  "trust"  and  "trustee"  include  the 
duties  incident  to  the  office  of  personal  representative  vof  a 
deceased  perston  (e). 

Before  the  passing  of  36  Geo.  III.  c.  52,  if  a  suit  was  com- 
menced to  secure  a  legacy  to  an  infant,  the  costs  were  allowed 
out  of  the  testator's  general  assets:  But  after  the  statute  was 
passed.  Lord  Alvanley  took  occasion  to  say  (/),  that  in  future 
he  should  not  give  the  costs  in  such  a  case;  for  since  the  statute, 
the  executor  had  nothing  to  do  but  under  that  Act  to  pay  the 
legacy  into  Court;  and  then  he  had  done:  and  the  infant,  when 
of  age,  might  petition  for  it. 

The  executor  was  not  bound  to  pay  the  legacy  iiito  the  Bank, 
under  the  statute,  till  the  expiration  of  a  year  from  the  testator's 
death  (^) . 
When  the  Jt  must  also  be  observed  that  generally  an  executor  cannot, 

executor  nmy         .,  ptiii  -p 

allow  maiu-  witnout  risk,  pay  any  part  of  a  legacy  bequeathed  to  an  iniant, 
iTgaTy""*  *^*  either  to  the  infant  or  to  any  person  for  his  use.  Therefore  the 
executor  is  not,  as  a  rule,  justified  in  applying  any  part  of  the 
(a)  out  of  capital  of  the  legacy  for  the  maintenance  of  ithe  child  (^),  nor 
indeed  of  the  interest  except  under  the  conditions  hereinafter 
appearing.  But  the  Court  will  in  some  oases,  upon  application 
being  made  for  its  sanction,  authorise  the  application  of  part  of 
the  capital  for  maintenance,  if  either  the  total  fund  is  small  (^), 
or  there  is  no  other  means  of  providing  for  the  support  of  the 
child  (/c) .     And  it  appears  that  the  executor  may  do  the  same 

(c)  Re  Salaman,  [1907]  2  Ch.  46. 

id)  jRe  Salomons,    [1920]  1  Oh.  290. 

(e)  Cf.   sect.    25   (3). 

(/)  Whopham  v.  Wingfield,  4  Ves.  630.  See  Wells  v.  Malbon,  31 
Beav.  48. 

(<7)  Toller,  319. 

(h)  Davies  v.  Austen,  3  Bro.  C.  0.  178;  1  Ves.  247;  Carmichael  v. 
Wilson,  3  Moll.  79;  Rohison  v.  Killey,  30  Beav.  520.  See  also  vast, 
p.    1149. 

{i)  Barlow  v.  Grant,  1  Vern.  255;  Ex  parte  Oreen,  1  Jac.  &  W. 
253.     Compare  Rohison  v.  Killey,  ubi  supra. 

(k)  Harvey  v.  Hai-vey,  2  P.  Wms.  21;  Prince  v.  Hine,  26  Beav.  634. 
Compare  Re  England,  1  E.  &  M.  499. 
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on  his  own  authority,  if  he  does  no  more  than  the  Court  would 
have  directed  if  it  had  been  resorted  to  in  the  first  instance  {I). 
For  the  principle  is  established,  that  if  an  executor  do,  without 
application,  what  the  Court  would  have  approved,  he  shall  not 
be  called  upon  to  account,  and  forced  to  undo  that,  merely 
because  it  was  done  without  application  {m) .  At  the  same  time 
it  is  the  prudent  course  for  an  executor  in  every  case  to  apply 
to  the  Court  before  devoting  any  part  of  the  capital  of  a  legac}' 
to  maintenance  (?z). 

The  power  of  applying  the  interest  of  a  legacy  to  the  main-  (b)  out  of 
tenance  of  an  infant  legatee  is  now  principally  regulated  by  the  fu^d ; 
Conveyancing  Act,  1881  (o).     This  Act  repealed  sect.  26  of  (l)  by  statute: 
Lord  Cranworth's  Act  (p),  which  dealt  with  the  same  matter 
in  almost  identical  terms  (q).    By  the  Conveyancing  Act,  1881 
(sect.  43),  it  is  provided  as  foUows:  — 

(1.)  Where  any  propei-ty  is  held  by  trustees  in  trust  for 
an  infant  (r),  either  for  life,  or  for  any  greater  interest,  and 
whether  absolutely,  or  contingently  on  his  attaining  the 
age  of  twenty-one  years,  or  on  the  occurrence  of  any  event 
before  his  attaining  that  age,  the  trustees  may,  at  their  sole 
discretion,  pay  to  the  infant's  parent  or  guardian,  if  any,  or 
otherwise  apply  for  or  towards  the  infant's  maintenance, 
education,  or  benefit,  the  income  of  that  property,  or  any 
part  thereof,  whether  there  is  any  other  fund  applicable  to  tlie 


(0  Eop.  Leg.  768,  3rd  edit. 

(m)  Lee  v.  Brown,  4  Ves.  362,  369,  per  Lord  Alvanley;  Prince  v. 
Hine,  26  Beav.  634. 

(/i)  Por  the  manner  of  application,  tee  post,  p.  1150. 

(o)  44  &  45  Vict.  c.  41,  s.  43. 

ip)  23  &  24  Vict.  c.  145,  s.  26. 

(q)  This  section  provided:  "In  all  cases  where  any  property  is  hold 
by  trustees  in  trust  for  an  infant,  either  absolutely  or  contingently, 
they  may  at  their  sole  discretion  pay  to  his  guardians,  or  otherwise 
apply  for  his  maintenance  or  education,  the  whole  or  any  part  of  the 
income  of  the  property;  and  they  shall  accumulate  the  residue  of  such 
income  bj'  way  of  compound  interest,  for  the  benefit  of  the  person  who 
shall  ultimately  bo  entitled  to  the  property,  unless  it  appears  to  them 
expedient  to  apply  such  accumulations  as  if  the  same  wex'e  part  of 
the  income  arising  in  the  then  current  year."  By  sect.  34,  these  pro- 
visions only  applied  to  instruments  executed  after  August  28,  1860. 
The  principal  differences  between  sect.  26  of  this  Act  and  sect.  43  of 
the  Conveyancing  Act,  1881,  are  pointed  out  in  Re  Dickson.  28  C.  D. 
291;  29  C.  D.  331  (0.  A.). 

(r)  Where  a  residue  is  bequeathed  to  an  infant  and  tho  residue  has 
been  ascertained,  the  executor  is  trustee  of  such  residue  for  the  infant 
within  the  meaning  of  this  section:  He  Smith,  42  C.  D.  302;  and  so  is 
an  administrator  with  the  Will  annexed:  He  Adams,  [1906]  W.  N.  220. 
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same  purpose,  or  any  person  bound  by  law  to  provide  for  the 
infant's  maintenance  or  education,  or  not. 

(2.)  The  trustees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  by  investing  the  same 
and  the  resulting  income  thereof  from  time  to  time  on  securities 
on  which  they  are  by  the  settlement,  if  any,  or  by  law,  autho- 
rised to  invest  trust  money,  and  shall  hold  those  accumulations 
for  the  benefit  of  the  person  who  ultimately  ibecomes  entitled  to 
the  property  (s)  from  which  the  same  arise;  but  so  that  the 
trustees  may  at  any  time,  if  they  think  fit,  apply  those  accumu- 
lations, or  any  part  thereof,  as  if  the  same  were  income  arising 
in  the  then  current  year. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  {t)  is  not  expressed  in  the  instrument  under  which  the 

(s)  In  Re  Scott,  [1902]  1  Oh.  918,  Buckley,  J.,  expressed  the  opinion 
that  in  sub-sect.  2  the  word  "property  "  does  not  mean  cor'pus,  but  the 
income  from  the  setting  aside  and  investing  of  which  the  accumula- 
tions arise,  and  that  the  words  of  sub-sect.  2  should  be  read  thus: 
"  and  shall  hold  those  accumulations  for  the  benefit  of  the  person  who, 
in  the  events  which  happen,  becomes  entitled  to  the  property  (namely, 
the  income)  from  the  accumulation  of  which  the  accumulations  arise." 
This  is  a  decision  that,  where  a  contingent  life  interest  is  given  by  a 
testator  to  his  child  in  a  share  of  residuary  property,  the  legatee,  on 
the  happening  of  the  contingency,  will  become  entitled  to  the  income 
which  has  been  accumulated  in  the  meantime.  The  Court  of  Appeal, 
however,  in  Be  Bowlhy,  [1904]  2  Ch.  685,  held  that  Re  Scott  was 
wrongly  decided,  and  that,  in  the  case  of  a  contingent  legacy  by  a 
father  to  an  infant  child,  the  infant  is  entitled,  not  to  interest  on  the 
legacy,  as  such,  but  only  to  maintenance,  although  for  the  puz-pose  of 
creating  a  fund  and  as  a  matter  of  convenience,  the  Court  has  been  in 
the  habit  of  allowing  an  annual  sum  at  the  rate  of  4  per  cent,  upoa 
the  amount  of  the  legacy,  and  that,  should  there  be  a  surplus  during 
the  infancy,  not  covered  by  any  order  of  Court  or  not  received  for 
maintenance,  the  surplus  is  regarded,  according  to  the  practice  of  the 
Court,  as  an  accretion  to  the  corpus  of  the  contingent  legacy.  VaughaJi 
Williams,  L.  J.,  however,  although  feeling  bound  to  follow  the  practice 
of  the  Court,  yet,  on  reviewing  the  authorities,  expressed  the  opinion 
that  to  give  the  accumulations  to  the  remaindermen  is  altogether  out- 
side the  intention  imputed  to  the  testator. 

{t)  A  direction  to  accumulate  the  income  of  a  fund  given  contin- 
gently to  a  class  of  infants  and  to  pay  the  same  to  them  as  and  when 
their  presumptive  shares  become  payable,  is  not  the  expression  of  a 
"  contrary  intention  ":  Re  Thatcher's  Trusts,  26  Ch.  D.  426;  Re  Coofcr, 
[1913]  1  Ch.  350.  If  a  Will  expressly  gives  the  intermediate  income 
to  the  residuary  legatee,  that  may  amount  to  the  expression  of  a 
contrary  intention:  per  Kay,  J.,  in  Re  Dickson,  28  Ch.  D.  at  p.  297. 
But  there  is  no  need  to  look  for  a  contrary  intention  in  such  a  case, 
since  the  Act  has  no  application  to  income  to  which  the  infant  cannot 
become  entitled,  and  the  application  of  the  Act  is  equally  prevented 
whether  the  interest  of  the  infant  in  the  income  is  negatived  by  the 
income  being  expressly  given  to  some  other  person,  or  whether,  by 
construction  of  law,  the  intermediate  income  falls  into  the  residue  or 
goes  to  the  next  of  kin  as  upon  an  intestacy.     See  infra.     If  a  share 
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interest  of  the  infant  ari&es,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  the  provision  therein  con- 
tained. 

(4.)  This  section  applies  whether  that  instrument  comes  into 
operation  before  or  after  the  commencement  of  this  Act. 

It  was  held  {u)  that  the  corresponding  section  of  Lord  Cran- 
worth's  Act  applied  only  to  casiss  in  which  the  legacy  was  given 
to  the  infant  either  absolutely,  or  contingently  on  the  infant 
attaining  twenty-one  or  on  some  event  happening  or  not 
happening,  and  not  to  cases  in  which  the  gift  was  absolute  in 
the  first  instance,  but  liable  to  be  defeated  on  the  infant  legatee 
not  attaining  twenty -one, -or  on  the  happening  oraiot  happening 
of  some  future  event.  It  has  also  been  'held,  both  under  Lord 
Cranworth's  Act  and  under  the  Conveyancing  Act,  that  no  pay- 
ments for  maintenance  can  be  made  out  of  the  income  of  a  fund, 
unless  the  interest  would  go  with  the  capital  so  as  to  belong  to 
the  infant  on  the  gift  of  the  capital  becoming  absolute  {x) .    It 

of  residue  is  given  absolutely  to  an  infant  contingently  on  attaining 
twenty-one,  the  infant  will  be  entitled  to  both  capital  and  arrears  of 
income  on  attaining  twenty-one,  and  sect.  43  will  apply.  But  if  the 
infant  only  becomes  tenant  for  life  of  the  share  of  residue,  with  its 
accretion  on  attaining  twenty-one,  the  case  does  not  fall  within  the 
language  of  sect.  43,  as  interpreted  by  the  Court  of  Appeal  in  Be 
Dickson,  29  Ch.  D.  331:  ^^er  Stirling,  J.,  in  Re  Bowlby,  ubi  supra; 
Be  Eyre,  [1917]  1  Ch.  351.  In  Be  Humphreys,  [1893]  3  Ch.  1,  the 
Court  of  Appeal  held  that  the  gift  of  an  immediate  vested  life  interest 
in  a  share  of  residuary  estate  was  an  expression  of  a  "  contrary 
intention  "  within  sub-sect.  3. 

(m)  Be  Buckleys  Trusts,  22  Ch.  D.  588. 

(x)  Be  Dickson,  28  Ch.  D.  291;  29  Oh.  D.  331  (under  the  Con- 
veyancing Act);  Be  George,  5  Ch.  D.  837  (under  Lord  Cranworth's 
Act).  In  Be  Cotton,  1  0.  D.  232,  maintenance  was  allowed  under 
Lord  Cranworth's  Act,  and  the  effect  of  the  Act  considered  by  Jessel, 
M.  E.;  see  also  Be  Bowlby,  [1904J  2  Ch.  685.  A  future  devise  of 
lands  does  not  carry  the  intermediate  rents,  and  maintenance  cannot  be 
ordered  out  of  such  rents:  Be  EddeVs  Trusts,  L.  E.  11  Eq.  559;  Be 
Averill,  [1898]  1  Ch.  523;  cf.  Be  Stevens,  [1915]  1  Ch.  429;  but  if 
you  find  a  testator  mixing  a  gift  of  realty  and  personalty  in  the  same 
clause,  this  was  held  by  Lord  Eldon  to  justify  the  conclusion  tliat  the 
testator  intended  that  the  same  rule  should  operate  on  both,  and  that 
the  intermediate  rents  of  realty  and  the  intermediate  income  of  per- 
sonalty should  (when  not  expressly  disposed  of)  be  botli  dealt  with 
according  to  the  rule  with  regard  to  personalty:  Oenery  v.  Fitzgerald, 
Jac.  468,  470  {Be  Btorton's  Will,  [1892]  2  Ch.  38;  Be  Adams,  [1893] 
1  Ch.  329);  and  this  rule  has  been  extended  to  cases  whoro  the  realty 
and  personalty  are  not  given  by  the  same  clause,  and  where  the  funds 
are  not,  strictly  speaking,  mixed  or  blended,  but  merely  given  for  the 
same  object:  Be  Dumhle,  23  C.  D.  360;  BeUairs  v.  Bcllairs,  L.  E. 
18  Eq.  510;  and  compare  Hodgson  v.  Bectivc.  1  II.  &  M.  .376.  In  Be 
Holford.  [1894]  3  Ch.  30  (overruling  Be  Jeff  cry,  [1891]  1  Ch.  671). 
a  testator  gave  his  residuary  personalty  upon  trust  to  divide  it  equally 
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is  also  clear  that,  if  the  gift  dcpoiids  on  a  further  contingoncr, 
so  that  the  infant  legatee  will  not  necessarily  become  entitled  on 
attaining 'twenty-one  or  sooner,  this  section  of  the  Conveyancing 
Act  does  not  apply,  since  the  section  only  applies  to  property  to 
which  the  infant  is  entitled  either  absolutely  or  contingently  on 
attaining  twenty-one,  or  on  the  occurrence  of  an  event  before  his 
attaining  that  age,  and  the  infant  in  the  case  here  supposed  may 
attain  twenty-one,  and  yet  never  become  entitled  (y) . 
(2)  indepeu  Under  such  circumstances  as  are  indicated  in  the  last  para- 

ste^ut^."  graph,  and  in  other  cases  to  which  the  Conveyancing  Act  does 

not  apply,  the  old  rules  of  equity  with  regard  to  payment  of 
income  by  way  of  maintenance  still  hold  good.  The  general 
principle  was  that  payments  may  be  made  for  maintenance  out 
of  the  income  of  a  legacy  only  when  the  legacy  is  vested  in 
possession  {z),  not  when  it  is  vested  and  payable  in  fiituro  («), 

between  such  of  the  children  of  A.  living  at  the  testator's  death  as 
should  attain  twenty-one.  At  the  testator's  death  A.  had  six  children, 
all  infants.  The  Will  contained  no  maintenance  clause.  The  first 
child  who  attained  twenty-one  claimed  one-sixth  of  the  capital,  and 
also,  until  another  child  attained  twenty-one,  the  income  of  the  re- 
maining five-sixths: — Held,  by  the  Court  of  Appeal  (aSirming  the 
decision  of  Chitty,  J.)  that  the  income  of  the  remaining  five-sixths  did 
not  belong  to  the  child  who  had  attained  twenty-one,  but  was  applicable, 
under  the  Conveyancing  Act,  1881,  s.  43,  for  the  maintenance  of  the 
five  infants.  Lindley,  L.  J.,  at  page  47,  says:  "It  is  true  that,  if  all 
the  members  of  the  class  had  died  under  twenty-one,  there  would  have 
been  an  intestacy,  and  the  next  of  kin  would  have  taken  the  residue; 
but,  notwithstanding  that  possibility,  the  Act  authorises  the  application 
of  the  income  towards  the  maintenance  of  the  members  of  the  class 
whilst  all  are  under  age.  This  was  decided,  and  quite  rightly,  in  In 
re  Adams,  [1893]  1  Ch.  332.  So  although,  if  those  children  who  are 
still  under  age  should  die  under  twenty-one,  the  child  who  has  attained 
twenty-one  will  take  their  shares,  still  the  Act  authorises  the  applica- 
tion for  their  maintenance  of  the  income  of  their  contingent  shares, 
for  that  income  contingently  belongs  to  them.  This  conclusion  is 
perfectly  consistent  with  the  decision  of  this  Court  in  In  re  Dickson, 
29  Ch.  I).  331;  for  the  interest  on  the  legacy  there  in  question  did  not 
follow  the  legacy  before  it  became  vested,  but  was  payable  to  persons 
other  than  the  legatee.  The  Court  held  that  sect.  43  did  not  authorise 
the  maintenance  of  an  infant  out  of  income  which  did  not,  and  never 
could,  belong  to  him;  but  the  Act  was  clearly  inL.ended  to  authorise, 
and  does  autliorise,  his  maintenance  out  of  income  which  will  become 
his  if  he  lives  long  enough  to  acquire  a  vested  interest  in  the  property 
from  which  the  income  arises."  The  principle  of  In  re  Holford  was 
followed  in  Re  Williams,  [1911]  1  Ch.  441,  and  was  treated  by  North. 
J.,  in  Ee  Jeffery,  [1895]  2  Ch.  577,  as  applicable  to  the  case  of  a  class 
which  is  capable  of  increase,  no  less  than  to  the  case  of  a  class  which 
is  not  so  capable. 

{y)  Re  Judhins  Trtists,  25  Ch.  D.  743. 

(z)  Collis  v.  Blackburn,  9  Ves.  470;  Stretch  v.  Watkins,  1  Madd. 
253.  For  the  question  what  legacies  are  vested  in  possession,  see 
Pt.  III.  Bk.  III.  Ch.  II.  §  v. 

(a)  Descramhes  v.   Tomhins,  4  Bro.   C.   C.   149,  n.      See  as  to  the 
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nor  when  it  is  contingent  {h).  If  the  gift  is  in  the  first  instance 
absolutely  vested  in  possession,  it  is  immaterial  that  it  is  liable 
to  be  defeated  (c)  on  the  legatee  not  attaining  twenty-one,  or  on 
the  happening  or  not  happening  of  any  future  event,  unless 
there  is  also  a  direction  to  postpone  payment  {d) .  It  may  be 
stated  generally  that,  if  the  income  as  it  accrues  from  year  to 
year  becomes  the  infant's  property  absolutely,  then  the  income 
or  part  of  it  may  be  applied  to  maintenance;  otherwise  not. 
It  is  hardly  necessary  to  add  that  an  executor  must  bo  careful 
not  to  pay  money  for  the  maintenance  of  an  infant  until  it  is 
clear  that,  on  the  final  settlement  of  all  accounts  relating  to  the 
testator' s  estate,  there  will  be  a  clear  fund  out  of  the  income  of 
which  maintenance  can  be  provided  (e). 

The  exceptions  to  the  above  general  rule,  as  well  as  the  rule  Exceptions  to 
itself,  depend  on  the  well-recognised  principle  that  every  Will  ^^^^"^^  "^-*^- 
must  be  interpreted  according  to  the  intention  of  the  testator  as 
shown  by  the  WiU.  Accordingly,  the  gift  of  a  legacy  not 
vested  in  possession  carries  with  it  the  right  to  intermediate 
maintenance  whenever  the  WiU,  either  expressly  or  by  impli- 
cation, authorises  the  provision  of  maintenance.  The  testator's 
intention  that  the  legatees  shall  be  maintained  out  of  the 
property  bequeathed  to  them  may  be  inferred  from  a  gift  over 
of  the  interest  or  from  other  circumstances  (/) .  In  two  classes 
of  cases  a  rule  of  construction  has  grown  np  by  which  such  an 
intention  is  regularly  implied,  in  the  absence  of  directions  to  the 

question  whether  a  deferred  legacy  carries  interest  in  the  meanwhile 
by  reason  of  its  severance  from  the  x'est  of  the  testator's  estate,  Festing 
V.  Allen,  5  Hare,  575;  Be  Judkins  Trusts,  25  Ch.  D.  743,  747;  Re 
Inman,  [1893]  3  Ch.  518;  Re  Clements,  [1894]  1  Ch.  665;  andi  post, 
p.  1158;  and  as  to  the  applicability  towards  maintenance  of  inter- 
mediate income  until  the  legatees  attain  a  vested  interest,  where  the 
property  bequeathed  is  so  severed,  see  Re  Woodin,  [1895]  2  Ch.  309; 
Re  Clements,  ubi  supra;  Re  Boivlhy,  [1904]  2  Ch.  685;  and  cf.  Hanson 
V.  Graham,  6  Ves.   239,  249;   Mitchell  v.  Bower,   3  Ves.  283,  288. 

(6)  Butler  v.  Freeman,  3  Atk.  58;  Ootch  v.  Foster,  L.  R.  5  Eq. 
31  i.  But  this  must  be  limited  to  the  case  where  the  legacy  is  of 
capital,  for  where  the  contingent  legacy  is  a  legacy  of  capital  and 
accumulat-ed  interest,  or  of  interest  with  accumulations,  maintenance 
may,  it  would  seem,  be  allowed:   Be  Wells,  43  C.  D.  281. 

(c)  It  will  be  remembered,  however,  that  trust  property  in  which 
the  infant  has  a  defeasible  interest  is  not  within  the  statutes,  and  there- 
foi'o  that  it  is  not  under  the  statutes,  but  dehors  them  that  maintenance 
in  such  a  case  is  allowed. 

(d)  Tai/lorv.  Johnson,  2  P.  Wms.  504.  See  also  Re  Buckley's  Trusts, 
22  Ch.  D.  583,  and  the  chapter  on  Intore:;t,  po'it,  p.  1161.  Maintenance 
mav  be  allowed  out  of  any  interest  to  which  the  infant  is  entitled. 

(e)  Warter  v.  Anon.,  13  Ves.  92;   Batt  v.  Anns,  11  L.  J.  Ch.  52. 
(/)  Bandars  v.  Millar,  25  Beav.  154. 
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FirHt  class  of 
exceptious. 


Second  class 
of  exceptions. 


contrary.  The  first  of  these  classes  comprises  the  cases  in  which 
th{5  donor  was  the  father  of  the  legatee  or  stood  in  loco  parentis 
towards  him.  In  that  case  the  executor  may  allow  maintenance 
out  of  the  income  of  a  legacy,  even  though  contingent  {g),  or 
vested  and  payable  in  futuro  {h) .  It  is  presumed  that  the  parent 
intended  to  provide  for  his  children's  suj)port  during  infancy. 
But  this  exception  holds  good  only  when  the  testator  has  pro- 
vided no  other  means  of  maintenance  for  the  children.  For  if 
he  has  provided  any  other  means  of  maintenance,  however 
small,  the  presumption  of  intention  is  rebutted,  and  'the  Court 
will  authorise  no  further  allowance,  unless  indeed  the  legacy  be 
vested  (i).  It  should  be  noticed  that  this  rule  of  construction 
relating  to  legacies  given  by  persons  in  loco  parentis  has  not 
been  extended  to  legacies  given  by  husbands  to  wives,  or  given 
to  any  other  relations  than  children,  unless  in  fact  the  testator 
stood  towards  them  in  loco  parentis  (;*) .  Nor  does  the  rule 
extend  to  cases  where  the  legacy  is  made  contingent  upon  an 
event  having  no  reference  to  the  infancy  of  the  legatee,  as  where 
a  legac}'  is  given  to  a  child  on  attaining  the  age  of  twenty-five 
or  thirty  (k). 

The  second  class  of  exceptions,  in  which  maintenance  may  be 
allowed  out  of  legacies  not  vested  in  possession,  comprises  cases 
in  which  a  legacy  is  given  contingently  to  'members  of  a  class  of 
infants  in  either  of  the  following  oases.  (1)  If  it  is  inevitable 
that  one  or  more  membei^s  of  the  class  will  ultimately  take  (l), 


(gr)  Chambers  v.  Gold-win,  11  Ves.  1;  MarUn  v.  Martin,  L.  R.  1  Eq. 
369.  The  rule  does  not  apply  where  the  parent  is  the  mother,  unless 
she  is  actually  in  loco  parentis:  Re  Eyre,  [1917]  1  Ch.  351. 

{h)  Green  v.  Belcher,  1  Atk.  507.  In  the  case  of  a  legacy  to  a 
child,  let  the  testator  give  it  how  he  will,  either  at  twenty-one  or 
Inarriage,  or  payable  at  twenty-one  or  marriage,  and  the  child  has  no 
other  provision,  the  Court  will  give  interest  by  way  of  maintenance, 
for  it  will  not  presume  a  father  so  unnatural  as  to  leave  a  child 
destitute:  Heath  v.  Perry,  3  Atk.  101;  Crickett  v.  Dolby,  3  Ves.  10. 

(0  Mitchell  V.  Bower,  3  Ves.  283;  Hearle  v.  Greenhank,  3  Atk. 
716;  Wynch  v.  Wynch,  1  Co.x,  433;  Ellis  v.  Ellis,  1  Sch.  &  Lef.  1; 
Re  George,  5  C.  D.  837;  Re  West,  [1913]  2  Oh.  345.  See  -post,  p.  1160. 
In  Re  Moody,  [1895]  1  Ch.  101,  the  Will  contained  no  express  provision 
for  the  maintenance  of  infant  children  out  of  income  or  otherwise,  but 
the  provisions  of  sect.  43  of  the  Conveyancing  Act,  1881,  were  applic- 
able; and  Kekewich,  J.,  held  that  reading  sect.  43  into  the  Will,  there 
was  nothing  in  the  Will  to  displace  the  application  of  the  general  rule 
applicable  to  legacies  to  infant  children,  and,  accordingly,  that  the 
legacies  to  the  son  and  daughter  respectively  carried  interest  as  from 
the  death  of  the  testator.     See  Re  Abrahams,  infra. 

(/)  See  post,    p.    1155. 

{k)  Re  Abrahams,  [1911]  1  Ch.  108. 

{I)  Haley  v.  Bannister,  4  Madd.  275. 
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or  (2)  if  the  consent  of  all  parties  who  may  be  ultimately 
interested  in  reversion  or  otherwise  has  been  obtained.  Speak- 
ing of  the  former  of  these  cases,  Lord  Eldon  says  in  Ex  parte 
Kebble  (m):  "  The  cases  after  great  struggle  go  this  length,  that 
where  there  are  equal  legacies  to  a  class  of  children,  even  with  a 
direction  for  accumulation,  the  principal  with  the  accumulation 
to  be  paid  at  twenty-one,  with  survivorship  in  x;ase  of  the  death 
of  any  under  that  age  to  the  others,  the  chance  of  all  taking  or 
the  survivor  being  equal,  the  Court  takes  the  fund  which  belongs 
to  all,  and  must  go  to  all  or  some  of  them,  and  maintains  them 
all  out  of  the  interest  (n).  But  the  principle  cannot  be  applied 
where  the  legacy  is  not  given  absolutely  to  the  children  and  the 
survivor,  but  in  the  case  of  the  death  of  a  child  under  twenty- 
one,  there  is  a  limitation  to  the  issue;  who,  for  that  pui'pose,  are 
as  strangers:  In  this  case,  as  in  that,  the  property  may  never 
belong  to  any  of  the  children"  (o). 

In  the  case  of  a  legacy  to  a  class  contingently  on  attaining 
twenty-one,  with  benefit  of  sm'vivorship  to  the  rest  in  the  event 
of  any  of  the  class  dying  before  twenty-one,  it  is  necessary  to 
obtain  the  consent  of  any  of  the  class  who  have  attained  twenty- 
one  at  the  time  when  the  payment  for  'maintenance  is  desired, 
as  well  as  that  of  the  remaindermen  {p) .  A  direction  to  accu- 
mulate does  not  prevent  the  application  of  the  income  for  main- 
tenance (g).  The  possibility  of  future  members  of  the  class 
coming  into  existence  does  not  prevent  the  allowance  of  main- 
tenance for  those  who  already  exist  (r) .     It  would  appear,  from 

(w)  11  Ves.  606. 

(n)  See  also  to  the  same  effect  the  subsequent  cases  of  Marshall  v. 
Eolloway,  2  Swanst.  436,  and  Haley  v.  Bannister,  4  Madd.  275. 

(o)  See  Errat  v.  Barlow,  14  Ves.  202;  Marshall  v.  Holloway,  2 
Swanst.  436;  Ex  parte  Whitehead,  2  G.  &  J.  249;  Turner  v.  Turner, 
4  Sim.  430;   Cannings  v.  Flower,  7  Sim.  523. 

(p)  See  Simpson  on  Infants,  2nd  edit.  282;  Me  Breed's  Will,  1 
0.  D.  226. 

(g)  Mole  V.  Mole,  1  Dick.  310;  McDermott  v.  Kealey,  3  Euss.  Ch. 
0.  264;  Martin  v.  Martin,  L.  R.  1  Eq.  369;  Re  Allen,  17  0.  D.  807; 
Me  Colgan,  19  C.  D.  305;  Me  Thatchers  Trusts,  26  C.  D.  426;  Me 
Collins,  32  0.  D.  229.  But  where  a  testator  has  by  his  Will  made  a 
settlement  of  his  estate,  subject  to  a  prior  trust  for  the  accumulation 
of  the  whole  income  during  a  term  of  years  not  e.xccoding'  the  legal 
limit,  the  Court  has,  in  the  absence  of  special  circumstances,  no  juris- 
diction to  order  an  allowance  to  be  paid  out  of  the  income  for  the 
maintenance  and  education  of  the  person  who  will,  if  he  is  living  at 
the  end  of  the  term,  be  the  tenant  for  life,  even  if  there  is  no  other 
way  in  which  a  provision  can  be  made  for  his  maintenance  and  educa- 
tion: Me  Alford,  32  C.  D.  383. 

(r)  See  per  Lindlev,  L.  J.,  in  Me  Holford.  [1894]  3  Ch.  at  p.  46 
and  Re  Jefery,  [1895]  1  Oh.  577. 
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No  mainten- 
ance allowed 
as  a  general 
rule  in  life- 
time of  father 
if  he  be  of 
abilitv. 


some  remarks  of  Sir  G.  Jessel,  M.  R.,  in  Ee  Breed's  Will  (s), 
that  a  trustee  or  executor  can  never,  on  his  own  authority,  make 
payments  for  maintenance  in  the  case  of  a  contingent  gift  to 
a  class.     In  such  a  case  it  is  certainly  wiser  to  apply  to  the 

Court  (0- 

In  order  to  provide  maintenance  for  infants  who  are  only 
contingently  entitled  upon  attaining  twenty-one,  where  there  is 
nothing  in  the  instrument  to  warrant  maintenance,  the  course 
has  been  taken  of  effecting  a  policy  of  insurance,  so  as  in  the 
event  of  the  infant  dying  under  twenty-one  to  recoup  the 
amount  paid  for  maintenance  and  for  the  premiums  upon  the 
policy  (m)  .  To  effect  the  same  result  the  plan  has  also  been 
adopted  of  charging  other  interests  of  an  infant  under  the  same 
Will  to  secure  the  recouping  of  sums  to  which  the  remainderman 
would  be  entitled  if  a  contingency  did  not  occur  {x) . 

Asa  general  rule  the  Court  will  not  allow  maintenance  to  an 
infant  during  the  lifetime  of  the  infant's  father,  if  the  father  be 
of  ability  {y);  and  the  executor  will  therefore  pay  it  at  his  peril. 
It  must  be  noticed  that  the  father's  ability  must  be  understood 
in  the  sense  of  ability  to  maintain  and  educate  according  to  the 
fortune  and  expectations  of  the  infant,  and  the  infant's  needs 
must  be  considered  with  reference  to  the  same  standard  of 
fortune  and  expectation.  Thus  in  Jervois  v.  Silk  (0),  1,200?.  a 
year  was  allowed  for  maintenance  although  the  father  had  an 
income  of  6,000Z.  (a). 


(s)  1  C.  D.  226. 

(t)  See,  however,  where  the  property  bequeathed  is  severed  from 
the  rest  of  the  testator's  estate,  Be  Woodin,  [1895]  2  Ch.  309;  Ee 
Clements,  [1894]  1  Ch.  665.  See  also  sect.  43  of  the  Conveyancing 
Act,  1881;  Re  Holford,  ubi  supra;  and  Be  Jefery,  [1895]  2  Ch.  577. 

{u)  Re  Arhuckle,  14  W.  E.  535;  De  Witte  v.  Palin,  L.  E.  14  Eq. 
251.  But  see  and  compare  Be  Hamilton,  31  C.  D.  291;  Cadman  v. 
Cadman,   33    C.    D.   397;    post,  p.    1150. 

(x)  Be  Colgan,  19  C.  D.  305. 

(y)  Butler  v.  Butler,  3  Atk.  60;  Barley  v.  Barley,  3  Atk.  399. 

(2)  Coop.  52. 

(a)  See  also  Ex  parte  Williams,  2  Coll.  740.  Another  exception  to 
the  general  rule  (ante,  p.  1142)  is  where  a  testator  has  made  a  pro- 
vision for  a  family,  in  the  ordinary  sense  of  the  word,  that  is,  the 
children  of  a  particular  stirps  in  succession  or  otherwise,  but  has  post- 
poned the  enjoyment,  either  for  a  particular  purpose  or  generally  for 
the  increase  of  the  estate.  It  is  assumed  that  he  did  not  intend  that 
the  children  should  be  left  unprovided  for  or  in  a  state  of  such  moderate 
means  thatthey  should  not  be  educated  properly  for  the  position  and 
fortune  which  he  designs  them  to  have,  and  the  Court  has  accordingly 
found,  from  the  earliest  times,  that,  where  an  heir-at-law  is  unprovided 
for,  maintenance  ought  to  be  provided  for  him:  Bevel  v.  Watkinson, 
1  Ves.  Sen.  93;  Be  Allen,  17  C.  D.  807;  Be  Collins,  32  C.  D.  229.    In 
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The  amount  allowed  for  maintenance  depends  partl}^  on  the  Amount 
age  and  quality  of  the  infant,  and  partly  on  the  amount  of  the 
fund.  When  the  total  fund  is  small,  the  whole  income  may  be 
allowed  (6).  In  other  oases  no  rule' has  been  established  to  fetter 
the  discretion  of  the  Court:  a  reference  to  the  cases  in  the 
note  (c)  wiR  show  the  proportion  of  the  income  that  has  in 

Be  Colgan,  19  0.  D.  305,  the  Court  ordered  a  sum  for  maintenance  of 
infants,  entitled  to  contingent  legacies  and  a  share  of  residue,  to  bo 
paid  in  excess  of  the  sum  mentioned  in  the  Will  of  the  testator,  but 
charged  the  increased  allowance  on  the  interests  ultimately  coming  to 
them  under  the  Will  in  the  residue  of  the  testator's  estate.  It  would 
seem,  however,  that  the  Court  will  not,  where  there  is  a  trust  for 
accumulation,  order  a  sum  to  be  paid  for  the  education  or  maintenance 
of  the  person  who  is  to  succeed  to  the  property  in  the  absence  of  special 
circumstances:  Jte  Alford,  32  C.  D.  383.  See  also  Josselyn  v.  Josselyn, 
9  Sim.  63.  Even  where  there  is  an  express  provision  for  the  main- 
tenance of  an  infant  legatee,  it  has  been  laid  down,  that  the  Court 
■will  not  permit  such  provision  to  be  applied,  if  the  pai'ent  be  of  ability 
to  maintain  the  infant  legatee:  Andreivs  v.  Partington,  3  Bro.  C.  C. 
60;  8.  C,  2  Cox,  223.  But  though  a  father  is  undoubtedly  bound  to 
maintain  and  educate  his  children,  yet  it  is  competent  for  him  to  con- 
tract that  certain  property  shall  bo  applied  to  those  purposes.  Accoi'd- 
ingly,  in  Meacher  v.  Young,  2  M.  &  K.  490,  Leach,  M.  11.,  held  that, 
if  under  a  marriage  contract  a  fund  has  been  settled  upon  trust  for 
the  children  of  the  marriage  at  twenty-one,  with  a  proviso  that  till 
their  shares  become  payable  the  interest  shall  be  applied  towards  their 
maintenance,  the  father  is  entitled  to  receive  such  interest  for  that 
purpose,  without  reference  to  his  own  ability  to  maintain  them.  Sea 
also  Stocken  v.  Stocken,  4  Sim.  152;  4  Mvl.  &  C.  95;  Hawkins  v. 
Watts,  7  Sim.  199;  Thompson  v.  Gnffin,  IGv.  &  Ph.  317.  And  for 
a  further  relaxation  of  the  rule,  see  Hoste  v.  Pratt,  3  Vos.  733;  Sisson 
V.  Shaw,  9  Ves.  285;  Maherly  v.  Turton,  14  Vcs.  499;  Brophy  v. 
Bellamy,  L.  R.  8  Ch.  798.  If  trustees  refuse  to  exercise  their  dis- 
cretion as  to  maintenance  the  Court  will  direct  an  inquiry:  Maherly  v. 
Tim-ton,  uhi  supra.  If,  however,  in  an  honest  exercise  of  their  dis- 
cretion they  refuse  to  contribute  towards  an  infant's  maintenance,  th(- 
parents  being  in  prosperous  circumstances,  the  Court  will  not  interfere 
and  compel  them:  lie  Bryant,  [1894]  1  Ch.  324.  Where  there  is  a 
trust  for  maintenance  in  a  settlement  made  upon  marriage,  and  the 
father  has  maintained  the  children  without  calling  for  a  contribution 
from  the  fund,  he  is  in  the  position  of  purchaser  of  so  much  of  the 
fund  as  it  would  have  been  proper  to  apply  towards  maintenance:  but 
this  rule  applies  only  where  the  trust  for  maintenance  is  contained  in 
an  ante-nuptial  marriage  settlement  which  has  a  basis  of  contract  to 
support  it:  Re  Kerrison's  Trusts,  L.  R.  12  Eq.  422;  Wilson  v.  Turner, 
22  C.  D.  521. 

(b)  Brown  v.  Smith,  10  C.  D.  377;  Be  Hodges,  7  C.  D.  754,  where 
the  whole  income  was  allowed  by  tlio  Court  contrary  to  tho  discretion 
of  tlie  trustees;  Be  Boper's  Trusts,  11  C.  D.  272,  where  the  Court 
ordered  the  income  to  be  paid  to  tho  father,  tho  motlier  not  havinr,- 
exercised  a  sound  discretion.  In  Tabor  v.  Brook'^,  10  C.  D.  273,  how- 
ever, tho  trustees'  discretion  being  "  uncontrolled  and  in-esponsible," 
tho  Court  declined  to  interfere,  there  being  no  proof  of  iiiala  fides. 
though  of  opinion  the  trustees  were  acting  injudiciously  in  paying 
the  whole  income  to  the  father. 

(c)  Be  Allsop,  C.  P.   0.  44;   7  L.  J.  Ch.   194;   Ex  parte  Williams. 
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different  oases  boen  allowed.  When  the  income  fluctuatx36,  the 
executor  or  trustee  may  generally  calculate  the  amount  to  be 
allowed  for  maintenance  on  the  basis  of  the  average  annual 
income.  It  has  been  held  that  the  executor  or  trustee  may,  in 
some  cases,  make  us©  of  past  accumulations  for  the  purpose  of 
maintenance;  but  thig  depends  upon  the  wording  and  con- 
struction of  the  Will  {d) .  In  some  cases  the  amount  allowed 
for  maintenance  has  been  increased  in  order  to  provide  for  the 
parents  or  brothers  or  sisters  of  the  infant,  on  the  ground  that  it 
is  for  the  infant's  interest  to  have  his  near  relations  living  in 
reepeotable  circumstances  (e).  But  this  principle  appears  to 
apply  only  to  such  relations  of  the  infant  as  reside  in  the  same 
liome  with  him  (/). 
Two  or  more  Where  there  are  two  or  more  funds  applicable  to  the  mainte- 
funds  applic-  ,^^^g  ^f  ^^  infant,  the  interest  of  the  infant  alone  will  deter- 
mine which  of  the  funds  is  primarily  liable  {g).  ' 
Allowances  With  regard  to  allowances  for  past  maintenance  of  an  infant, 

for  past  main-  °  i      /-,  -n  t  •  • 

tenance.  the  general  rule  is  that  the  Court  will  not  direct  an  inquiry  as  to 

the  propriety  of  an  allowance  to  the  father  unless  a  special  case 
be  made  {h).  The  Court,  however,  is  not  so  istrict  in  the  matter 
of  past  maintenance  in  cases  other  than  that  of  a  father :  thus  an 
executor  (not  a  father)  may  be  allowed  maintenance  for  the  time 
past  {i) .  This  allowance,  even  in  the  case  of  a  mother,  must  be 
limited  to  what  has  actually  been  expended  upon  such  mainten- 
ance, though  such  expenditure  may  have  been  less  than  what  the 
amount  of  the  child's  fortune  would  have  justified  (k).    Where 

2  Collyer,  740;  Nunn  v.  Harvey,  2  De  G.  &  Sm.  301;  Be  Herons, 
Minors,  3  Ir.  Eq.  Eep.  589;  Moor  v.  Lacy,  Macph.  Inf.  App.  in.: 
Barnes  v.  Boss,  [1896]  A.  C.  625.  And  see  generally  Simpson  on 
Infants  and  Eversiey  on  Domestic  Eolations. 

(rf)  See  Simpson  on  Infants,  2nd  edit.   299. 

(e)  Wellesley  v.  Beaufort,  2  Euss.  28;  Lanoy  v.  Athol,  2  Atk.  447; 
Petre  v.  Petre,  3  Atk.  511;  Allen  v.  Coster,  1  Beav.  202;  Bradshaw  v. 
Bradshaw,  1  J.  &  W.  647;   Brown  v.  Smith,  10  C.  D.  377. 

(/)  See  Simpson  on  Infants,  2nd  edit.  302  et  seq.;  Be  Stables,  21 
L.  J.  Ch.  620.     Compare,  however,  Heysham  v.  Heysham,  1  Ck)x,  179. 

(gr)  Foljamhe  v.  WiUoughby,  2  Sim.  &  S.  165;  Lygon  v.  Coventry, 
14  Sin.  41;  Luoas  v.  King,  11  W.  E.  818;  Martin  v.  Martin,  L.  E. 
1  Eq.    369;  Be  WelU,  43  U.  D.  281;  post,  p.  1160. 

(A)  Ex  parte  Bond,  2  My.  &  K.  439.  For  cases  where  the  Court 
has  found  such  special  circumstances,  see  Beeves  v.  Brymer,  6  Ves. 
425;  Sherwood  v.  Smith,  6  Ves.  455;  Collis  v.  Blackburn,  9  Ves.  470; 
Maberly  v.  Turton,  14  Ves.  499;  Stopford  v.  Lord  Canterbury,  11  Sim. 
82;  Stephens  v.  Lawry,  2  Y.  &  0.  0.  0.  87;  Carmichael  v.  Hughes, 
20  L.  J.  Ch.  396. 

(i)  Si'son  V.  Shaw,  9  Ves.  285;  Oreenwell  v.  OreenweU,  6  Ves.  194. 

(^•)  Bruin  V.  Knott,  1  Phil.  Ch.  0.  572. 
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a.  mother  made  advances  to  a  son  during  his  minority,  and  not 
with  the  intention  of  afterwards  claiming  against  his  estate,  it 
was  held  that  there  was  no  debt  due  to  her  for  maintenance 
during  such  minority,  and  it  was  also  held  that  to  support  a 
claim  by  a  mother  for  maintenance  during  a  period  after  the 
son  attained  majority,  there  must  have  been  a  contract;  and  as 
none  had  been  showTi  the  claim  was  disallowed  {I).  The  case  of 
Brown  v.  Smith  (m),  which  was  said  by  Brett,  L.  J.,  to  be  a  case 
of  past  maintenance,  seems  in  the  circumstances  of  the  case  to 
have  been  rather  in  the  nature  of  an  application  for  an  ex  post 
facto  approval  by  the  Court  of  the  sum  paid  as  maintenance  by, 
the  trustees  to  the  mother  of  the  infant.  The  principle  that  is 
to  govern  the  allowance  of  past  maintenance  is  laid  down  in 
that  case  by  the  learned  Lord  Justice  as  follows: — "  Two  ques- 
tions arise,  first,  what  would  the  Court  have  allowed,  and, 
secondly,  what  amount  has  been  expended.  The  Court  cannot 
aUow  the  trustee  all  he  has  expended,  if  lie  has  expended  more 
than  it  would  have  sanctioned;  and  it  cannot  allow  him  as 
much  as  it  would  have  sanctioned  if  he  has  not  expended  so 
much." 

As  regards  maintenance  out  of  capital,  it  was  said  by  Sir  Maintenance 
,W.  Grant  (w),  that  it  had  very  rarely  occurred  that  the  Court  out  of  capital. 
had  broken  in  upon  the  capital  of  a  legacy  for  the  mere  pur- 
pose of  maintenance,  though  frequently  for  the  purpose  of 
putting  out  the  child  for  life.  However,  in  Ex  parte  Green  (o), 
the  petition  prayed,  that  the  principal  of  the  sum  of  298?. 
belonging  to  two  infants  might  from  time  to  time  be  applied 
to  their  maintenance:  They  had  no  other  property,  except 
some  copyhold  premises  yielding  about  6Z.  per  annum:  Sir 
Thomas  Plumer  siaid,  that  as  the  sum  was  so  small,  ho  would 
ventm'c  to  make  the  order;  and  the  order  was  made  without  a 
reference  {p) . 

As  regards  maintenance  out  of  real  estate  the  Court  has  no  Maintinanoc 
jurisdiction  to  make  an  order  having  a  wider  effect  than  a  judg- 
ment at  law  against  the  infant  for  necessaries  would  have;  and 
neither  by  a  charge  nor  any  scheme  of  'insurance  can  any  order 
be  obtained  where  the  infant's  estate  is  not  such  as  would  be 

;  (0  Re  Cottrell's  Estate,  L.  E.  12  Eq.  566. 

(m)  10  C.  D.  377. 

(n)   Walker  v.   Wetherell,  6  Vcs.  474. 
(o)  1  J.  &  W.   253. 
(/>)  Sec  ante,    p.   1138. 

22  (2) 


out  of  real 
etitatc. 
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Advancement 


bound  by  such  a  judgment  (g-).  Therefore,  although  the  ex- 
penses of  past  maintenance  have  been  charged  on  the  corpus  of 
an  estate  to  which  an  infant  was  entitled  in  fee  simple  in  posses- 
sion (r),  yet  the  Court  has  no  jurisdiction  to  charge  such  ex- 
penses on  a  revoi-sionary  interest  in  real  estate  (s),  nor  on  the 
estate  of  an  infant  tenant  in  tail  whether  in  possession  or  in 
remainder,  and  whether  for  past  or  future  maintenance,  nor  on 
the  base  fee  which  might  be  created  for  the  purpose  (t) .  The 
Land  Charges  Act,  1900,  has  not  altered  the  law  in  this 
respect  (w) . 

Similar  principles  to  those  regulating  the  power  of  executors 
to  allow  maintenance  regulate  their  power  to  pay  money  for  the 
purpose  of  the  advancement  of  infants.  The  word  "advance- 
ment'" is  commonly  used,  in  contradistinction  to  maintenance, 
to  describe  payments  made  for  the  purpose  of  ensuring  a  per- 
manent benefit  to  an  infant,  generally  by  establishing  him  in 
some  profession  or  career.  It  can  seldom,  if  ever,  be  advisable 
for  the  executor  to  make  such  a  payment  without  the  sanction 
of  the  Court,  but  the  rule  laid  down  fby  Lord  Alvanley  in  Lee  v. 
Broivn  {x)  applies  to  advancement  as  well  as  to  maintenance. 
The  Court  has  less  reluctance  to  break  in  upon  the  capital  for 
the  purpose  of  advancement  than  for  the  purpose  of  main- 
tenance, since  advancement  is  regarded  as  an  investment  of  the 
infant's  capital  for  his  future  benefit  (y) .  It  is  to  be  noticed 
that  the  Conveyancing  Act,  1881,  applies  only  to  payments  out 
of  the  income  of  the  infant's  propei'ty.  Advancement  out  of 
capital  depends,  therefore,  on  the  old  law  as  explained  above 
with  regard  to  maintenance.  When  advancement  is  expressly 
authorised  by  the  iWiU,  the  executor  may  of  course  always  apply 
the  infant's  property  to  that  purpose,  subject  to  the  terms  of 
the  WiU. 

Applications  for  the  allowance  of  maintenance  or  advance- 
ment (except  when  there  is  an  action  or  matter  pending  affecting 
ance  to  Court,  the  infant's  property,  when  they  should  be  made  by  summons  in 
the  action)  are  directed  to  be  made  at  chambers  in  the  Chancery 


Mode  of 
application 
for  mainten- 


(q)  Be  Hamilton,  31  C.  D.  291. 
(r)  Be  Howarth,  L.  R.  8  Ch.  415. 
(s)  Be  Badger,  [1913]  1  Ch.  385. 

(0  Be  Hamilton,  31  C.  D.  291;  Cadman  v.  Cadmam,  33  0.  D.  397; 
Be  Hambrough,  [1909]  2  Ch.  620. 
(tt)  Be  Badger,  [1913]  1  Ch.  385. 
(x)  4  Ves.  362,  ante,  p.  1139. 
(y)  Walker  v.  Wether  ell,  6  Ves.  474. 
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Division  by  an  orginating  summons,  which  should  be  served  on 
all  persons  interested  in  the  fund  out  of  which  the  maintenance 
or  advance  is  to  be  paid  and  supported  by  an  affidavit  setting 
forth  the  facts  on  which  the  application  depends  {z) . 

If  a  legacy  were  given  to  a  married  woman  the  rule  at  com-  in  case  of 
mon  law  was  that  it  must  be  paid  to  the  husband  (a) .  So  where  ^^^^'^^^^ 
a  legacy  was  given  to  a  married  woman,  giving  separate  from 
her  husband,  with  no  maintenance,  and  the  executor  paid  it  to 
the  wife,  and  took  her  receipt  for  it,  yet  on  a  suit  instituted  by 
the  husband  against  the  executor,  he  was  decreed  to  pay  it  over 
again  with  interest  ('6) .  It  was  also  adjudged,  that  if  the 
husband  and  wife  were  divorced  a  mensd  et  thoro,  and  a  legacy 
were  left  to  her,  the  husband  alone  might  /release  it  (c),  and 
consequently,  to  him  alone  it  was  payable  {d) .  But  by  the 
Matrimonial  Causes  Act  (20  &  21  Vict.  c.  85),  which  declares 
that  thereafter  a  decree  for  a  judicial  separation  shall  take  the 
place  of  divorce  a  mensd  et  thoro,  it  is  provided  (sect.  25),  that  a 
wife  who  has  been  judicially  separated  from  her  husband  shall 
from  the  date  of  the  sentence  be  considered  a  feme  sole  in  respect 
of  any  property  which  may  come  to  or  devolve  upon  her,  and  if 
she  die  intestate  such  property  shall  go  as  if  her  husband  were 
then  dead:  and  a  wife  who  has  obtained  'a  protection  order 
under  section  21  is  entitled  to  payment  of  a  legacy  bequeathed 
to  her  (e). 

But  this  right  of  the  husband  to  receive  a  legacy  given  to 
the  wife  was  considerably  modified  by  the  doctrines  of  separate 
property  and  of  the  wdfe's  equity  to  a  settlement. 

Even  before  the  passing  of  the  Married  Women's  Property  Separate  pro- 
Act,  1882,  a  legacy  given  to  the  separate  use  (/)  of  a  married  ^^^^^  °  ^^  ®' 
woman  vested  in  her  pei-senally,  and  she  alone  could  give  a  good 
discharge  for  it.    The  effect  of  this  Act;is  that  women  maii-ied 

(z)  See  E.  S.  C,  Ord.  55,  rr.  2  (12)  and  25. 

(a)  See   ante,    p.    576. 

(6)  Palmer  v.   Trevor,   1   Vcrn.   261;   Toller,  320. 

(c)  Stephens  v.  Totty,  Cro.  Eliz.  908. 

(d)  See  Green  v.  Otte,  1  Sim.  &  Stu.  250. 

(e)  Sco  ante,  p.  47;  Ee  Kingsley's  Trusts,  26  Beav.  84;  Cooke  v. 
Fuller,  ibid.  99.  A  fund  given  txD  trustees  in  trust  for  a  wife  did  not, 
even  before  the  Felony  Act,  1870  (33  &  34  Vict.  c.  23),  vest  in  the 
Crown:  Be  Harrington,  29  Beav.  24. 

(/)  It  should  also  be  noticed  that  ever  since  the  MaiTied  Women's 
Property  Act,  1870,  a  legacy  not  exceeding  200Z.  given  to  a  married 
woman  has  been  her  separate  property,  and  her  receipt  was  a  good 
discharge  for  the  same:  33  &  34  Vict.  c.  93,  s.  7.  See  ante,  p.  576, 
n.   (i). 
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Where  the 
legatee  is 
abroad. 


after  the  commencement  of  the  Act  (1  Jan.,  1883)  are  entitled 
to  hold  as  their  separate  property  any  legacy,  and  that  women 
married  before  the  commencement  of  the  Act  are  so  entitled  if 
their  title  to  the  legacy,  whether  vested  or  contingent,  and 
whether  in  possession,  reversion,  or  remainder,  accrues  after  the 
commencement  of  the  Act.  Where,  therefore,  a  legacy  is 
separate  property  either  independently  of  or  by  reason  of  the 
Act,  an  executor  must  pay  such  legacy  to  the  wife  personally, 
and  she  alone  can  give  a  good  discharge  for  it. 

A  difficulty  may  occur  with  respect  to  the  payment  of  legacies, 
in  cases  where  a  legacy  is  given  to  a  legatee  who  has  been 
abroad,  and  not  heard  of  for  a  long  time. 

In  one  case,  a  legatee  having  been  abroad  twenty-eight 
years,  and  not  heard  of  for  twenty-seven,  the  Court  presumed 
him  to  be  dead  {g) .  And  the  same  was  'done  in  a  subsequent 
case  (h),  after  an  absence,  without  any  tidings,  of  sixteen  years. 

But  in  some  cases  the  Court  has  required  that  the  parties 
entitled  to  the  legacies  in  the  event  of  the  death  of  the  legatees 
should  give  security  to  refund,  in  case  the  legatee  should 
return  (i). 

However,  the  executor  may  avoid  all  resjDonsibility  by  pur- 
suing the  provisions  of  the  .Trustee  Act,  1893  (k). 


Where  legacy       ^j^  executor  who  receives  notice  that  a  legatee  has  charged 
assigned.  his  legacy  is  bound  to  withhold  all  further  payment  to  him; 

and  the  executor  can  create  no  new  charges  or  rights  of  set-o£E 

after  that  time  {I) . 


(g)  Dixon  v.  Dixon,  3  Bro.  C.  0.  510.  See  also  In,  the  goods  of 
Hatton,  1  Curt.  595;  Re  Lewes' s  Trust,  L.  R.  11  Eq.  236;  6  Oh.  635. 
See  ante,    p.   227. 

{h)  Mainwaring  v.  Baxter,  5  Ves.  458. 

(i)  N orris  v.  N orris,  Finch,  E.  419;  Bailey  v.  Hammond,  7  Ves. 
590;  Dowley  v.  Winfield,  14  Sim.  277;  Outhbert  v.  Furrier,  2  Phil. 
Ch.  C.  199.  y 

(k)  See  sect.  42  of  the  Act,  replacing  sect.  32  of  the  Legacy  Duty 
Act   (36    Geo.   III.  c.   52),  ante,  p.   1137. 

(Z)  Stephens  v.  Venables,  30  Beav.  625;  Be  Pain,  [1919]  1  Ch.  38. 
As  to  the  effect  of  notice  in  questions  of  priority  between  equitable 
assignees,  see  Ward  v.  Duncombe,  [1893]  A.  O/  369,  where  all  the 
authorities  were  considered  by  the  House  of  Lords.  In  Be  Dallas, 
[1904]  2  Ch.  385,  D.  charged  his  expectant  interest  in  a  legacy  under 
the  Will  of  his  father,  then  living,  first  in  1897  in  favour  of  S.,  and 
secondly  in  1898  in  favour  of  B.  The  father  died  in  1902.  D.  the  sole 
executor  renounced  probate.  In  1903  administration  with  the  Will 
annexed  was  granted,  and  the  following  day  B.  gave  notice  of  his 
charge  to  the  administratrix,  and  subsequently  G.,  on  becoming  aware 
of  the  grant,  also  gave  notice;   it  was  held  that  B.  was  entitled  to 
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.Where  the  legatee  is  a  convict  felon,  a  legacy  becoming'  Where  the 
payable  to  mm  during  the  term  oi  his  penal  servitude,  by  virtue  convict  felon. 
of  the  provisions  of  sects.  9  and  10  of  the  stat.  33  &  34  Vict, 
c.  23,  vests  in  the  administrator  (if  any)  appointed  by  the 
Crown  mider  that  Act,  who  has  absolute  power  to  deal  therewith, 
and  subject  to  the  provisions  of  the  Act,  aU  property  to  which 
the  convict  is  at  the  time  of  hiei  conviction,  or  becomes  while  sub- 
ject to  the  Act,  entitled,  is  to  be  preserved  and  held  in  trust  by 
the  administrator,  and  on  the  convict  ceasing  to  be  subject  to  the 
Act,  such  property  reverts  to  the  convict,  his  heirs,  executors,  or 
administrators  (m) .  If  no  ^administrator  be  appointed,  an  in- 
terim curator  may  be  appointed,  having  the  same  powers  as  an 
administrator  (w) .  A  legacy  acquired  by  a  convict  while  at 
large  under  a  ticket  of  leave  is  not  subject  to  the  Act  (o). 

Where  a  legatee  of  a  share  of  residue  less  than  20Z.  has  died  AVhere  a 
and  has  no  legal  personal  representative,  the  Court  will  dis-  under  20/., 
tribute  such  sum  amongst  the  next  of  kin  of  such  residuarr  J^"*^  ^^^^ . 

.    .  .    .  .  ,  .  ,    ."     legatee  iB 

legatee,  without  requiring  administration  to  be  taken  out(p).   dead. 


SECTION  VI. 

Interest  upon  Legacies. 

Specific  legacies  are  considered  as  separated  from  the  general  Produce  of, 
estate,  and  appropriated  at  the  time  of  the  testator's  death;   gpj^ifij^^*  ^'^' 
and  consequently,  from  that  period,  whatever  produce  accrues  legacies: 
upon  them,  and  nothing  more  or  less,  belongs  to  the  legatee  {q) . 
Therefore,  where  there  is  a  specific  legacy  of  stock,  the  dividends 
belong  to  the  legatee  from  the  death  of  the  testator  (r) :  And  it 
is  immaterial  whether  the  enjoyment  of  the  principal  is  post- 
poned by  the  testator  or  not  (s) . 

priority  although  S.'s  delay  was  iiot  due  to  any  "negligence  on  his  part. 
A  trustee  is  under  no  obligation  to  answer  the  inquiries  of  a  stranger 
about  to  deal  with  the  cestui  que  trust:  Low  v.  Bouverie,  [1891]  '6 
Ch.  82. 

(m)  Sect.  8.  {n)  Sects.  21—26.  (o)  Sect.  30. 

(p)  Hinings  v.  Hinings,  2  H.  &  M.  32;  Ord.  XXII.  r.  18a.  See 
further,  where  administration  is  unnecessary  or  will  bo  dispensed  with 
in  cases   of  small  estates,  ante,  p.  373  et  seq. 

(q)  Sleech  v.  ThoHngton,  2  Vos.  Sen.  563. 

(r)  Barrington  v.  Tristram,  6  Yes.  345;  Bristow  v.  Brisfoiv,  5  Beav. 
289;  Clwe  v.  Clive,  Kay,  600.  See  aute,  p.  1120,  for  CAses  where  tlie 
question  arises  between  the  tenant  for  life  and  the  remainderman;  and 
ante,  p.  633,  as  to  apportionment. 

(s)  2  Rop.  Leg.  227,  3rd  edit. 
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on  ireneral 
legacies : 


Ist.  Wliere 
the  testator 
has  fixed  no 
time  for  pay- 
ment : 


Accordingly,  it  would  soem,  that  the  specific  legatees  of  cows, 
mares,  or  ewes,  aro  entitled  to  the  brood  fallen  between  the 
dc.ath  of  the  testator  and  the  assent  of  the  executor  to  the 
legacy:  So  also  as  to  the  wool  of  sheep  shorn,  &c.  {t). 

General  legacies  in  their  natui-e  carry  interest  (m);  and,  as  in 
the  case  of  all  other  claims  with  that  incident,  the  interest  is  to 
be  computed  from  the  time  at  which  the  principal  is  actually 
due  and  payable. 

If  a  legacy  be  brought  into  Court,  and  the  legatee  has  notice 
of  it,  so  that  it  is  his  fault  not  to  pray  to  have  the  money,  or 
that  the  money  should  be  put  out,  the  legatee,  in  such  case, 
shall  lose  the  interest  from  the  time  the  money  was  brought 
into  Court:  But  if  the  money  was  put  out,  the  legatee  shall 
have  the  interest  which  the  money  put  out  by  the  Court 
yielded  {x) . 

In  the  further  consideration  of  the  doctrine  of  allowing 
interest  on  general  legacies,  the  subject  may  be  regarded. 
First,  in  cases  where  the  testator  has  not  fixed  any  time  of 
payment:  Secondly,  in  cases  where  the  time  of  payment  is 
named  by  him. 

1st.  Where  no  time  of  payment  is  fixed:  The  executor  is  by 
law  allowed  one  year  from  the  testator's  death  to  ascertain  and 
settle  his  affairs:  at  the  end  of  which 'time  the  Court,  for  the 
sake  of  general  convenience,  presumes  the  personal  estate  to 
have  been  reduced  into  possession:  Upon  that  ground,  interest 
is  payable  from  that  time  unless  some  other  period  is  fixed  by 
the  WiU(«/).  Ord.  LV.  r.  64,  of  R.  S.  C,  provides  that 
"where  a  judgment  or  order  is  made  directing  an  account  of 
legacies,  interest  shall  be  computed  on  such  legacies  after  the 
rate  of  4  per  cent,  per  annum  from  the  end  of  one  year  after  the 
testator's  death,  unless  otherwise  ordered,  or  unless  any  other 
time  of  payment  or  rate  of  intei-est  is  directed  by  the  Will  and  in 
that  case  according  to  the  WiU."  Interest  will  not  be  payable 
from  an  earlier  date,  although  there  is  a  direction  in  the  Will  to 


(t)  Wentw.  Off.  Ex.  445,  14tli  edit. 

(tt)  A  legacy  of  oOl.  for  a  ring,  is  not  specific  (see  ante,  p.  915), 
and  therefore  carries  interest  with  other  pecuniary  legacies:  Apreece 
V.  Apreece,  1  V.  &  B.  364. 

(x)  Maxwell  v.  Wettenhall,  2  P.  Wms.  27.  But  now  in  most  cases 
money  lodged  in  Court  is  placed  on  deposit  and  bears  interest  at  2  per 
cent.     See  Supreme  Court  Funds  Eules,  1915,  r.  76. 

(y)  Wood  V.  Penoyre,  13  Ves.  333,  334;  Watford  v.  Walford,  [1912] 
A.  C.  658. 
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pay  the  legacy  "  as  soon  as  possible  "  {z).  If,  indeed,  the  legacy 
is  decreed  to  be  a  satisfaction  of  a  debt,  the  Court  always  allows 
interest  from  the  death  of  the  testator  {a) .  A  further  exception 
to  the  rule  exists  in  the  case  of  a  legacy  given  to  a  child  by  a 
parent,  or  one  in  loco  parentis  (b),  whether  by  way  of  portion  or 
not:  in  which  instance  the  Court  will  give  interest  frojn  the 
death,  to  create  a  provision  for  its  maintenance  (c) :  So  where  a 
testator  bequeaths  a  sum  of  money  to  an  infant,  and  directs  that 
his  maintenance  shaU.  be  paid  out  of  the  interest  of  that  sum, 
the  payment  of  interest  wiU  be  allowed  from  the  death  and  not 
be  postponed  tiU  the  end  of  one  year  after  (d).  In  Pickivick  v. 
Gibbes  (e),  a  testator  directed  his  trustees,  as  soon  as  convenient 
after  the  decease  of  his  wife,  to  raise  10,000L  for  his  nephew, 
an  infant,  and  to  invest  it  and  apply  the  income  towards  his 
maintenance:  The  testator  had  previously  given  his  wife  an 
annuity  of  1,000Z.  a  year  payable  quarterly:  The  wife  pir&- 
deceased  the  testator:  And  Lord  Langdale,  M.  R.,  held  that 
the  infant  was  entitled  to  interest  on  his  legacy,  from  the 
testator's  decease.  In  LowTides  v.  Lowndes  (/),  the  Court  of 
Exchequer  decided  that  illegitimate  children  are  not  within  tho 
gerleral  exception  of  a  legacy  given  by  a  parent  to  a  child.  But 
in  Newman  v.  Bateson  (g),  where  a  legacy  was  given  to  a 
natural  daughter  of  the  testator,  with  directions  that  -so  much  of 
the  interest  should  be  applied  in  her  maintenance  as  his  ex<:^cul:oi"s 
should  tliink  proper,  the  Court  held,  that  althoug'h  the  daughter 
was  a  natural  child  yet  the  testator  having  given  maintenance 
expressly  to  her,  it  came  within  the  ocmmon  rule  of  a  legacy 
given  to  a  child;  and  directed  interest  from  the  time  of  the 
testator's  death  (^).  This  exception,  however,  is  confined  to 
legacies  in  favour  of  infants,  and  has  never  been  extended  to  a 

(z)  Webster  \.  Hale,  8  Ves.  410,  413;  Benson  v.  Maude,  6  Madd.  15. 

(a)  Clarke  v.  Sewell,  3  Atk.  99.  So  where  the  testator  charged  his 
real  estate  by  Will  with  the  simple  contract  debts  of  another  ptn-sont 
he  was  considered  as  having  adopted  tliose  debts  as  his  own,  and  the 
creditors,  as  legatees,  were  held  entitled  to  interest  from  his  death: 
Shirt  V.  Westhy,  16  Vce.  393. 

(6)  Wilson  V.  Maddison,  2  Y.  &  0.  Ch.  C.  1372.  As  to  what  persons 
stand  in   loco  parentis,  soe  ante,  p.  1075. 

(c)  Beckfordw.  Tohin,  1  Ves.  Sen.  310;  Crickett  v.  Dolby,  3  Ves.  13. 

(d)  Be  Bichards,  L.  E.  8  Eq.  119. 

(e)  1  Beav.  271;  but  see  Re  Palfreeman,  [1914]  1  Ch.  877,  post, 
p.  1158. 

(/)  15  Ves.  301. 

Ig]  3  Swanst.  689.  ' 

{h)  See  also  Bowling  v.  TyroU,  2  Russ.  &  M.  343;  Ace. 
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legacy  given  to  an  adult  {i) .  Nor  does  it  apply  to  the  case  of  a 
iwifc  (/<;).  Nor  does  it  apply  to  a  legacy  to  a  son  payable  on 
attaining  twenty-five  (?). 

After  the  expiration  of  tho  year  from  the  death  of  the 
testator,  the  legacy  will  carry  interest,  although  payment  be, 
from  the  condition  of  the  ©state,  impracticable  (m),  and  al- 
though the  assets  have  been  unproductive  (n) :  The  general  rule 
was  stated  by  Lord  Kedesdale,  in  Pearson  v.  Pearson  (o): 
"  Whether  the  fund  bears  interest  or  not,  is  totally  immaterial  in 
the  case  of  pecuniary  legacies;  I  remember  a -case  of  Greening 
v.  Barker,  where  the  fund  did  not  come  to  be  disposable  for 
the  payment  of  legacies  till  near  forty  years  after  the  death  of 
the  testator,  and  yet  the  legacies  were  held  to  bear  interest  from 
the  year  after  the  testator's  death;  and  the  Court  there  was  of 
opinion,  that  it  was  a  general  settled  and  'fixed  rule,  that 
pecuniary  legacies  bear  interest  from  the  expiration  of  twelve 
months,  if  there  sliould  at  any  time  be  a  fund  for  the  payment 
of  them,  and  that  in  case  the  fund  -was  productive  within  the 
'  twelve  months,  all  the  intermediate  profits  belong  to  tho  resi- 
duary legatee:  The  executor  may  pay  the  legacy  within  the 
twelve  months,  but  is  not  compelled  to  do  so:  he  is  not  to  pay 
interest  for  any  time  within  the  twelve  months,  although  dur- 
ing that  time  he  may  have  received  interest:   But  if  he  has 

(0  Eaven  v.  Waite,  1  Swanst.  553;  Wall  v.  Wall,  15  Sim.  513; 
cf.  Be   Eamsay,  post,  p.  1100. 

(A-)  Stent  V.  Bohinson,  12  Ves.  461;  Re  Whittaker,  21  C.  D.  657. 
A  legacy  to  the  testator's  wife,  in  lieu  of  dower  and  freebench,  carries 
interest  only  from  the  expiration  of  a  year  from  the  testator's  death: 
Be  Bignold,  45  C.  D.  496. 

(0  Be  Abrahams,  [1911]  1  Oh.  108. 

(m)  Wood  V.  Penoyre,  13  Ves.  334.  A  testator  gave  a  legacy  to  his 
daughter,  and  all  his  real  and  personal  estate  to  his  wife,  and  after 
her  death,  he  gave  his  real  estate,  subject  to  the  legacy  to  his  son  in 
fee:  The  wife  survived  the  testator,  and  afterwards  died:  And  Sir  L. 
Shadwell,  V.-C,  held  that  the  legacy,  with  interest  from  the  end  of  a 
year  after  the  testator's  death,  was  raiseable  out  of  the  real  estate,  in 
case  the  personal  estate  was  deficient:  Freeman  v.  Simpson,  6  Sim. 
75.  See  also  Milltcmn  v.  Trench,  4  CI.  &  Fin.  276;  S.  C,  10  Bligh, 
N.  S.  1.  _ 

(n)  So  it  has  been  held  that  if  a  legacy  be  given  to  A.,  subject  to 
the  payment  of  a  minor  sum  to  B.,  interest  on  such  minor  sum  is 
payable  by  A.  to  B.  from  the  end  of  a  year  after  the  testator's  death, 
notwithstanding  that,  in  consequence  of  litigation  between  A.  and 
the  residuary  legatees,  A.  did  not,  for  several  years,  obtain  possession 
of  his  own  legacy,  which  did  not,  in  tho  meanwhile,  make  interest: 
Hertford  v.  Lowther,  9  Beav.  266.  See  also  Fisher  v.  Brierley,  30 
Beav.  268;  Be  Blackford,  27  C.  D.  676,  where  the  property  consisted 
anainlv  of  a  reversionary  interest. 

(oYl  Sch.  &  Lef.   10. 
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assets,  he  is  to  pay  interest  from  the  end  of  the  twelve  months, 
whether  the  assets  have  been  productive  or  not." 

So  a  demonstrative  legacy  directed  to  be  paid  out  of  a  re- 
versionary fund  is  no  exception  to  the  rule  that  where  no  time 
is  fixed  for  payment  a  legacy  is  payable  at  and  bears  interest 
from  the  end  of  a  year  after  the  testator's  death  (jp) . 

Where  a  legacy  was  given  to  A.,  to  be  paid  at  twenty-one, 
and  if  he  should  die  before  attaining  that  age,  then  to  B.,  and 
A.  died  before  twenty-one,  several  yaai^  after  the  testator,  it 
was  held  that  B.  was  entitled  to  interest  on  the  legacy  from  the 
death  of  A.;  for  although  it  was  objected  that,  this  being  a 
new  substantive  legacy  to  B.,  the  executor  ought  to  have  a 
year's  time  for  the  payment  of  it,  yet  the  Court  held,  that  the 
year's  time  must  be  intended  to  bo  from  the  death  of  the 
testator  (q). 

An  annuity  bestowed  by  Will,  without  mentioning  any  tim{i  interest  on 
of  payment,  is  considered  as  commencing  from  the  death  of  the  annuities: 
testator,  and  the  first  payment  as  due  at  the  expiration  of  one 
year  (r) :  from  which  latter  period  inteirest  may  be  claimed  in 
cases  where  it  is  allowed  at  all.  But,  generally  speaking,  the 
Court  of  Chancery  has  refused  application  for  interest  upon  the 
arrears  of  annuities  given  by  Will  (s) :  unless  in  cases  where 
the  person  charged  with  the  payment  of  the  annuity  has  at  law 
incurred  a  forfeiture  by  non-payment,  against  which  he  is 
obliged  to  seek  relief  in  equity:  there  no  assistance  will  b^' 
given  him  by  the  Court,  except  upon  terms  of  doing  equitj', 
viz.:  by  consenting  to  pay  the  grantee  of  the  annuity  the 
arrears  due,  with  interest  {t) . 

The  question,  whether  a  legatee  for  life  is  entitled  to  interest  interest  on 
from  the  death  of  the  testator,  or  from  the  end  of  the  year  after  ^^^ ^'^  ^'''" 
his  death,  has  been  considered  in  a  previous  section  (i<). 

Where  a  legacy  is  charged  on  real  property,  and  no  day  of 

(p)   Walford  v.   Walford,  [1912]  A.  C.  658. 

{q)  Laundy  v.  Williams,  2  P.  Wms.  481.  As  to  a  vested  legacy  to 
an  infant,   subject  to  be  divested,  eec  post,  p.  1161. 

(r)  See  ante,   p.  1115. 

(s)  Torre  v.  Bromne,  5  H.  L.  C.  555;  Booth  v.  Coulton,  2  Giff.  514. 

{t)  Ferrers  v.  Ferrers,  Cas.  temp.  Talb.  2;  2  Rop.  Leg.  309,  3rd 
edit.  Other  cases  where  the  Court  has  allowed  interest  on  arrears 
have  been  where  the  annuitant  has  held  some  legal  security  wliich,  but 
for  the  interference  of  the  Court,  he  might  have  made  available  for 
the  payment  of  interest,  or  where  the  accumulation  of  arrears  has 
been  occasioned  by  the  misconduct  of  the  party  bound  to  pay:  Torre  v. 
Browne,  5  H.  L.  C.  578. 

(m)  Ante,  p.    1116  et  seq. 
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payment  is  mentioned  in  the  Will,  interest  will  be  given  from 
the  testator's  death  {x) ;  but  wliea^e  a  legacy  is  payable  out  of 
the  proceeds  of  aalo  of  real  estate,  it  was  held  by  Jessel,  M.  E,., 
that  interest  was  payable  from  a  year  after  the  testator's 
death  (?/). 

2ndly.  When  2.  With  respect  to  interest  on  general  legacies,  where  the 
^a^^'^itis  ^'^^^  °^  payment  is  fixed  by  the  testator:  The  general  rule 
fixed:  is,  that  the  legacies  will  not  carry  interest  before  the  arrival 

of  the  appointed  period :  as,  for  instance,  when  the  legatee-shall 

attain  twenty-one  {z) :  Nor  will  it  make  any  difference  that  the 

legacy  is  vested  (a) . 

Where,  however,   a  fund   is   severed    immediately   from   a 

testator's  death  for  the  benefit  of  the  objects  of  the  gift  (h),  not 

(cc)  Pearson  v.  Pearson,  1  Sch.  &  Lef.  10;  Spinway  v.  Glynn, 
9  Ves.  483. 

(y)  Turner  v.  Buck,  L.  E.  18  Eq.  301.  Cf.  Be  Waters,  42  0.  D. 
517,  where  the  trust  for  sale  was  after  the  death  of  the  tenant  for 
life,  and  it  was  held  that  the  legacy  carried  interest  from  the  death. 

{z)  Heath  v.  Perry,  3  Atk.  101;  Tyrrell  v.  Tyrrell,  4  Yes.  1. 
Interest  is  payable  only  from  the  time  the  legacy  is  receivable:  Earle 
V.  Bellingham,  24  Beav.  448;  but  see  Walford  v.  Walford,  [1912]  A.  0. 
658.  There  seems  to  be  no  rule  that  if  the  appointed  period  {e.g.,  the 
legatee's  attaining  twenty-one  or  marrying  with  consent)  arrived  in 
the  lifetime  of  the  testator,  the  legacy  will  carry  interest  from  his 
death:  Be  Palfreeman,  [1914]  1  Ch.  877,  where  Coventry  v.  Higgins, 
14  Sim.  30,  was  questioned.  As  to  a  legacv  payable  on  the  death  of 
a  tenant  for  life,  see  Be  White,  101  L.  T.  780. 

(a)  Heath  v.  Perry,  3  Atk.  102,  by  Lord  Hardwicke;  Crickett  v. 
Dolby,  3  Ves.  10;  Festing  v.  Allen,  5  Hare,  575,  577.  Where  a 
testatrix  gave  several  legacies,  and  directed  her  husband,  whom  she 
appointed  her  executor,  to  pay.  the  legacies  as  soon  after  her  death  as 
might  be  convenient,  or  within  three  years,  if  it  should  suit  his  con- 
venience, Alderson,  B.,  held  that  the  legatees  were  not  entitled  to 
interest  on  their  legacies  before  the  expiration  of  the  three  years: 
Thomas  v.  Att.-Gen.,  2  Y.  &  0.  525.  See  also  Lord  v.  Lord,  L.  E. 
2  Ch.  782.  But  where  there  was  a  direction  to  invest  the  legacies 
within  seven  years  of  the  testator's  death,  and  such  direction  was  for 
the  convenience  of  the  estate,  and  not  for  the  benefit  of  the  residuary 
legatee,  it  was  held  that  as  the  estate  was  sufficient  to  pay  them  at 
the  testator's  death,  interest  must  be  paid  from  the  end  of  a  year 
after:  Varley  v.  Winn,  2  K.  &  J.  700.  In  Olive  v.  Westerman,  53 
Li.  J.  Ch.  525,  there  was  a  direction  to  pay  legacies  within  four  years; 
the  legacies  remained  unpaid  by  reason  of  the  inability  of  the  legatees, 
being  infants,  to  give  receipts,  and  not  for  the  convenient  administra- 
tion of  the  estate:  It  was  held  that  the  unpaid  legacies  carried  interest 
from  the  expiration  of  a  year  from  the  death  of  the  testator. 

(6)  That  is  to  say,  severed  by  direction  of  the  testator:  thus  Cotton, 
L.  J.,  in  Be  Dickson,  29  0.  D.  331,  336,  says,  speaking  of  what  sums 
can  properly  be  said  to  be  held  by  trustees  in  trust  for  an  infant,  "  As 
to  each  of  these  sums  I  should  say  it  did  not  come  within  that  descrip- 
tion, because  it  was  not  set  apart  by  the  direction  of  the  testator  so  as 
to  bo  held  by  these  trustees  for  the  benefit  of  the  infant,  but  was  only 
retained  by  the  trustees  to  enable  them  to  comply  with  the  directions 
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only  is  the  gift  vested  (c),  but  carries  the  interim  income,  though 
the  only  gift  is  in  a  direction  to  pay  at  a  future  time  {d) .  A 
legacy  payable  on  the  death  of  a  tenant  for  life  carries  interest 
from  the  death  of  the  tenant  for  life  (e). 

Again,  as  we  have  seen  (/),  this  rule  is  subject  to  an  exception  legacies  to 

„,  ,.  ,  /        •     1  J•^/^    children  of 

m  case  oi  the  testator  being  the  parent  \or  in  loco  'parentis)  {g)  testator : 
of  the  legatee:  For  there,  whether  the  legacy  be  vested  or 
contingent,  if  the  legatee  be  not  an  adult  (h),  interest  on  the 
legacj'  shall  be  allowed,  as  a  maintenance,  from  the  time  of  the 
death  of  the  testator  (i),  if  there  is  no  other  provision  for  that 
purpose  (/c) .  The  Court  will  detea-mine  the  quantum  of  allow- 
ance, either  the  whole  of  the  usual  interest  allowed  by  tho 
Court,  or  less,  according  to  circumstances  (?) . 

Where  the  legatee  is  the  child  of  the  testator,  and  a  specific 
sum  is  given  by  the  Will  for  maintenance,  no  greater  allowance 
can  be  claimed  for  that  pmrpose,  although  it  be  less  than  the 
usual  rate  of  interest  upon  the  legacy  (m) .  But  the  Court  has 
in  some  cases  increased  the  allowance,  where  it  was  insufficient 
for   a    reasonable    maintenance,  and    where    the    legacy    was 

in  the  Will  if  and  when  the  infant  attained  twenty-one."  See  also 
i?e  Inman,  [18^3]  3  Ch.  518;  JRe  Judkins'  Trusts,  25  0.  D.  743; 
Me  Medlock,  55  L.  J.  Ch.  738;  Festing  v.  Allen,  5  Ha.  573;  Re 
Clements,  [1894]  1  Ch.  665;  Re  Woodin,  [1895]  2  Ch.  309;  Re  Eyre, 
[1917]  1  Ch.  351. 

(c)  See  ante,    p.   987. 

{d)  Bicndas  v.  Wolfe  Murray,  1  Hemm.  &  M.  425;  Re  Inman,  uhi 
sup.;  Re  Snaith,  71  L.  T.  318;  Re  Eyre,  supra. 

(e)  Re  White,  101  L.  T.  780.   ^  '  ^  ^  t  m  /  3 

(/)  Atitc,  p.    1155. 

(g)  Acherley  v.  Vernon,  1  P.  Wms.  783;  Hill  v.  Hill,  3  V.  &  B. 
183;  Mills  v.  Robarts,  1  Kuss.  &  M.  555;  Leslie  v.  Leslie,  Cas.  Temp. 
Sugd.  4;  Rogers  v.  Soutten,  2  Keen,  598;  Wilson  v.  Maddison,  2  Y.  & 
C.  Ch.  0.  372;   Russell  v.  Dickson,  2  Dr.  &  War.  133. 

{h)  Raven  v.  Waite,  1  Swanst.  553;  Wall  v.  Wall,  15  Sim.  513; 
Re  Abrahams,  [1911]  1  Ch.  108. 

(i)  Harvey  v.  Harvey,  2  P.  Wms.  21;  Incledon  v.  Northcote,  3  Atk. 
438;  Chambers  v.  Ooldtoin,  11  Ves.  2;  Brown  v.  Temperley,  3  Russ. 
Chanc.  Cas.  262;  Martin  v.  Martin,  L.  E.  1  Eq.  369.  Even  though 
the  Will  should  contain  an  express  direction  that  tho  interest  shall 
accumulate:  Mole  v.  Mole,  1  Dick.  310;  M'Dermott  v.  Kealey,  3  Russ. 
Ch.  Cas.  264,  note.  In  the  case  of  a  child  en  ventre  sa  mere,  intere-st 
must  be  computed  from  the  time  of  its  birth:  Rawlins  v.  Rawlins, 
2  Cox,  425. 

(k)  Wynch  v.  Wynch,  1  Cox,  433;  Donovan  v.  Needham,  9  Boav. 
164;  Rudge  v.  Winnall,  12  Boav.  357;  Re  Rouse's  Estate,  9  Haiu'. 
649;  Re  West.  [1913]  2  Ch.  345. 

(I)  2  Rop.  Log.  234,  3rd  edit. 

(w)  Hearle  v.  Oreenbank,  3  Atk.  716;  Long  v.  Long,  3  Ves.  28G. 
note;  Ellis  v.  Ellis,  1  Sch.  &  Lef.  1;  Re  George,  5  C.  D.  837.  Sc^ 
p.  1144. 
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apparent  in- 
tent that  the 
legatees  shall 
be  maintained 
out  of  the 
bequest : 


vested  {n),  or,  whero  maiiitenanoo  has  been  given  up  to  a 
l)articular  date  or  the  happening  of  a  particular  event  during 
infancy,  has  allowed  interest  on  a  kgacy  for  maintenance  in  the 
iutci-val  between  that  date  and  majority  (o). 

Where  an  infant  is  entitled  to  maintenance  out  of  one  or 
othci-  of  two  contingent  legacies,  the  Court  will  select  that 
which  will  bo  most  for  the  benefit  of  the  infant,  and  declare 
that  interest  at  4  per  cent,  is  payable  upon  it,  to  be  applied  for 
his  maintenance  (p) . 

This  exception  is  not  extended  in  favour  of  nephews  and 
nieces  (g),  nor  of  grandchildren  (r)  unless  the  testator  were 
in  loco  parentis,  nor  where  the  parent  is  the  mother  unless  in  loco 
parentis  (s). 

Again,  in  some  instances,  legacies  payable  at  a  future  period 
will  carry  interest,  although  not  given  by  a  parent,  or  a  person 
in  loco  parentis,  where  there  appears  an  intention  on  the  part  of 
the  testator  that  the  legatees  shall  be  maintained  out  of  the 
property  bequeathed  to  them  {t).  But  this  does  not  apply  to  a 
case  where  the  testator,  in  addition  to  the  future  legacy,  makes 
provision  for  the  maintenance  of  the  legatee  out  of  other 
funds (m)  . 

Where  a  testator  bequeaths  a  legacy  to  an  adult  subject  to 
the  obligation  of  maintaining  children  towards  whom  he  stands 
in  loco  parentis,  it  will  carry  interest  from  the  testator's  death 
if  the  primary  object  is  to  provide  maintenance  (x).  Secits,  if 
the  legatee  is  the  primary  object  of  the  testator's  bounty  (y). 

legacy  given         Where  the  payment  of  a  legacy  is  postponed  by  the  testator 

rest."  to  a  future  period,  as  until  the  legatee  attains  twenty-one,  and 

the  Will  directs,  that  when  that  period  arrives,  the  payment 

(«)  Aynsworthy.  Pratchett,  13  Ves.  321;  2  Rop.  I.eg.  238,  3rd  edit. 
See  Turner  v.  Turner,  4  Sim.  430. 

(o)  Chambers  v.    Ooldvnn,   11    Ves.    2;    Martin  v.    Martin,   L.    R. 

1  Eq.  369. 

(p^  Martin  v.    Martin,  L.  E.   1   Eq.   369;    and  see  ante,  p.    1148. 

Iq)  Crickett  v.  Dolby,  3  Ves.  10. 

(r)  Haughton  v.  Harrison,  2  Atk.  330;  Butler  v.  Freeman,  3  Atk. 
58;  Descramhes  v.  TomMns,  4  Bro.  C.  C.  149,  note;  -S.  C,  1  Oox, 
133;  Festing  v.  Allen,  5  Hare,  579. 

(s)  Re  Eyre,  [1917]  1   Ch.  351. 

(0  Leslie  v.    Leslie,    Cas.    temp.    Sugd.    1;    Re   Churchill,    [1909] 

2  Ch.  341. 

(w)  Re  West,  [1913]  2  Ch.  345. 
(x)  Re  Ramsay,  [1917]  2  Ch.  64. 
(tj)  Re  Crane,  [1908]  1  Ch.  379. 
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shall  be  made  iciih  interest,  the  legacy  will  bear  interest  only 
from  the  end  of  the  year  after  the  (testator's  death  (2). 

Where  a  vested  legacy,  either  particular  or  residuary,  is  given  Interest  of 
to  an  infant,  without  appointing  any  time  for  payment,  and  it  is  ^^jf^g  oi^^ 
subject  to  a  limitation  over  upon  a  divesting  contingency,  which  infant  legatee 
takes  effect;   as  where  the  legacy  is  given  'upon  condition  to  underage 
divest  it  upon  the  death  of  the  legatee  under  twenty-one,  and  he  ^^^sts  the 
dies  under  that  age:  yet  as  the  legacy  was  payable  at  the  end 
of  the  year  after  the  testator's  death,  the  executor  or  adminis- 
trator of  the  infant  legatee,  and  not  the  legatee  over,  will  be 
entitled  to  the  interest  which  accrued  on  the  legacy  during  the 
infant  legatee's  life  {a). 

The  same  doctrine  prevails  with  respect  to  a  <gif  t  of  a  residue, 
where  the  bequest  is  such  as  bo  vest  immediately,  but  not  payable 
until  the  legatee  shall  attain  twenty-one,  with  a  bequest  over, 
divesting  the  legacy  in  case  he  dies  under  that  age:  In  that 
case  also,  although  the  legatee  dies  under  twenty-one,  his 
personal  representative  will  be  entitled  to  the  interest  which 
became  due  dm'ing  the  legatee's  life  (&). 

The  rule  is  otherwise  with  respect  to  contingent  bequests  (c), 
even  in  those  oases  where  the  infant  is  entitled  to  mainte- 
nance out  of  the  income  of  a  contingent  legacy,  by  reason 
of  the  testator  being  the  father  of  or  standing  in  loco  parentis 
towards  the  infant.  So  where  a  particular  legacy,  though 
vested,  is  not  payable  till  twenty-one,  and  nothing  is  said  in  the 
Will  that  shows  the  testator's  intention  to  give  interest  in  the 
meantime,  in  such  case,  if  the  legacy  be  divested  by  the  de<ith  of 
the  legatee  before  attaining  twenty-one,  his  personal  repre- 
sentatives cannot  claim  the  interest  accruing  till  his  death  {d). 

(z)  Knight  v.  Knight,  2  Sim.  &  Stu.  792. 

(a)  Taylor  v.  Johnson,  2  P.  Wms.  504;  Shepherd  v.  Ingram,  Ambl. 
448;  Branstrom  v.  Wilkinson,  7  Ves.  420;  Mills  v.  Roharts,  1  Euss. 
&  M.  555;  M' Donald  v.  Brijce,  2  Keen,  284;  Barber  v.  Barber,  3 
Mylno  &  Cr.  688.  See  also  Webb  v.  Kelly,  9  Sim.  469;  Re  Buckley's 
Trusts,  22  C.  D.  583. 

(6)  Nichollsv.  Osborn,  2  P.  Wms.  419;  Chaivorth  v.  Hooper,  1  Bro. 
C.  0.  81;  Hawkins  v.  Combe,  1  Bro.  C.  C.  335;  Re  Smith,  42  C.  D. 
302.     And  sco  Ske^  v.  Barnes,  3  Moriv.  345,  346.  per  Sir  W.  Grant. 

(c)  Seo  Cox's  note  to  Taylor  v.  Johnson,  2  P.  Wms.  506.  Sec  also 
Descrambes  v.  Tomkins,  1  Co.x,  133;  S.  C,  4  Bro.  0.  0.  149,  in  iwlis; 
Glanvill  v.  Olanvill.2  Meriv.  38;  Thruston  v.  Anstey,  27  Beav.  337, 
per  Wood,  V.-U.;  Re  Inman,  [18931  3  Ch.  518;  Re  Bowlby,  (19041 
2  Ch.  685.  ^'  I-         J 

(rf)  Seo  Mr.  Sanders*s  note  to  Heath  v.  Perry,  3  Atk.  102,  and  th.it 
of  Mr.  Cox  to  Taylor  v.  Johnson,  2  P.  Wms.  506;  Re  Bowlby,  supra. 
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Legacy  to  an 
infant  as 
executor. 


Rate  of  inte- 
rest. 


But  where  a  particular  legacy  is  given,  even  contingent  upon 
the  event  of  the  legatee  attaining  twonty-one,  with  interest  in 
the  meantime,  and  the  legatee  dies  before  that  age,  the  arrears 
of  interest  up  to  the  time  of  his  death  will,  it  seems,  belong  to 
his  personal  representatives  (e). 

A  legacy  given  to  an  infant  as  executor  is  payable  only  on 
his  accepting  the  office  and  duties  of  executor;  such  a  legacy 
will  not  therefore  jcai-ry  interest  from  the  testator's  death,  since 
the  legatee  cannot  accept  the  office  until  he  attains  twenty- 
one  (/). 

It  remains  to  consider  the  rate  of  interest  allowed  on  legacies: 
The  rule  at  present  established  is  to  allow  4  per  cent.,  whether 
the  legacy  be  charged  upon  land,  or  payable  out  of  personal 
estate  only,  unless  the  Will  directs  otherwise  {g) .  Nor  will  the 
rule  be  varied,  it  should  seem,  in  the  Courts  here,  by  reference 
to  the  higher  rate  of  interest  allowed  in  the  country  where  the 
testator  was  domiciled,  or  where  the  fund  was  invested  at  the 
time  of  making  the  Will.  The  English  Court  having  the 
administration  of  the  property  comprised  in  the  English  Will 
must  administer  the  estate  according  to  the  rules  of  English 
law.  Therefore,  although  the  testator  is  domiciled  in  France, 
the  interest  payable  on  legacies  given  by  his  Will  is  governed 
by  the  law  of  the  country  in  which  the  estate  is  being  ad- 
ministered (h).  So  also  a  legacy  by  a  testator  domiciled  in 
Antigua  will  not,  in  an  English  Court,  be  allowed  to  bear 
Antigua  interest  (i):  So  if  a  legacy  is  given  in  the  currency 
of  Jamaica,  where  the  testator  resided,  and  there  are  assets  and 
executors  in  both  countries,  the  legatee  shall  be  allowed  interest 
at  4  per  cent,  only,  and  not  Jamaica  interest,  in  a  suit  in  an 
English  Court  against  the  English  executor  (k) .  The  principle 
is,  that  the  fund  is  supposed  in  the  course  of  a  year  after  thd 
testator's  death  to  come  into  the  hands  of  the  executor,  and  that 


(e)  Harris  v.  Finch,  M'Clol.  141:  but  see  Errijigton  v.  Chapman^ 
12  Ves.  20. 

(/)  Be  Gardner,  61  L.  T.  552. 

{g)  E.  S.  C.  1883,  Ord.  LV.  r.  64.  Be  Campbell,  [1893]  3  Oh.  at 
472;  Be  Davy,  [1908]  1  Ch.  61. 

{h)  Hamilton  v.  Dallas,  38  L.  T.  215.  But  cf.  Be  Fitzgerald, 
[1903]  1  Ch.  933;  [1904]  1  Ch.  573  (0.  A.). 

(0  Malcolm  v.  Martin,  3  Bro.  C.  0.  50.  See  also  Stapleton  v. 
Conway,  1  Ves.  Sen.  427.  The  case  of  Baymond  v.  Brodhelt,  5  Ves. 
199,  was  decided  on  its  particular  circumstances:  By  Sir  W.  Grant, 
in  Bourke  v.  Bicketts,  10  Ves.  334. 

(k)  Bourke  v.  Bicketts,  10  Ves.  330. 
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the  executor  can  make  4  per  cent,  of  it  here.  If  it  were  proved 
that  the  fund  was  abroad,  and  greater  interest  made,  it  might 
be  otherwise  (J). 

But  interest  has  been  directed  to  be  computed,  as  against 
the  executor,  at  5  p-er  cent.,  when  the  property  has  been 
employed  by  him  in  trade  (m).  Generally,  an  executor  im- 
properly retaining  balances  is  charged  with  interest  at  4  pei' 
cent.,  but  if,  in  addition,  he  commits  a  [breach  of  trust  or 
changes  money  from  a  proper  to  an  improper  state  of  invest- 
ment, he  is  charged  5  por  cent.  If  he  employ  the  trust  money 
in  trade,  he  will  be  chargod  either  with  the  profits  or  5  per  cent, 
compound  interest  {n).  So  in  a  case  where  an  executor  was 
directed  to  lay  out  the  testator's  personalty  in  the  funds,  and  he 
unnecessarily  sold  out  stock,  keeping  large  balances  in  his 
hands,  and  resisting  payment  of  debts  by  a  false  pretence  ol 
outstanding  demands,  he  was  charged  with  5  per  cent,  interest 
and  costs  (o).  And  in  a  case  where  trustees  and  executors  aftei- 
payment  of  a  testator's  debts  kept  the  balance  of  the  personal 
estate  at  their  bankers,  the  Court  charged  them  with  interest  on 
the  balance  at  5  per  cent,  from  the  date  of  the  payment  of  the 
debts  (p). 

The  interest  on  legacies  is  to  be  computed  upon  the  principa'.  Simple  inte- 
only,  and  not  upon  the  principal  and  interest  (g).     But  under  utider^mr- 
pai'ticulai"  circumstances,  the  Court  will  allow  the  legatee  com-  ticular  cir- 
pound  intexest:  As  where  there  is  an  express  direction  in  the 
Will  that  the  executor  should  lay  out  the  fund  to  accumulate, 
and  he  neglects  to  do  so  (r) .  ' 

(I)  Malcolm  v.  Martin,  3  Bro.  C.  0.  54,  by  Lord  Alvanley. 

(m)  Heathcote  v.  liidme,  1  Jac.  &  Walk.  122;  Williams  v.  Powell, 
15  Beav.  4G1;  Re  DavU,  infra.  See  also  Burnell  v.  Brown,  1  Jac. 
&  Walk.  175,  as  to  the  interest  where  the  property  is  wrongfully 
Avithhcld. 

(?i)  Jones  V.  Foxall,  15  Boav.  388;  £e  Davis,  [1902]  2  Ch.  314. 

(o)  Crackelt  v.  Befhune,  1  Jac.  &  Walk.  586.  See  also  Mosley  v. 
Ward,  11  Ves.  581;  Knott  v.  Cottee,  16  Bcav.  77;  post  Pt.  iv.  Bk.  ii. 
Ch.  II.  §  II.  In  Re  Barclay,  [1899]  1  Ch.  674,  whore  the  executor 
simply  retained  moneys  which  he  ought  to  have  invested,  ho  was 
ciiaigod  with  interest  at  the  rate  of  3  p:.'r  cent.,  but  that  is  not  in 
accordance  with  the  present  changed  conditions.  Sec  Re  Beech,  [1920] 
1  Ch.  40. 

(p)  Re  Jones,  49  L.  T.  91. 

{q)  Perkyns  v.  Baynlon,  1  Bro.  C.  C.  574;  Crackelt  v.  Bethunc, 
1  Jac.   &  Walk.   586. 

(r)  Raphael  v.  Boehm,  11  Ves.  92;  S.  C,  13  Ves.  590;  Domford  v. 
Dornford.  12  Ves.  127;  Jones  v.  Foxall,  15  B-av.  388,  4)1;  Knott  v. 
Cottee,  16  Beav.   77.     See  post,  Pt.  iv.  Bk.  ri.  Ch.  ii.  §  r. 
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Ill  a  case  where  the  testator  gave  to  each  of  certain  infant 
nephews  and  nieces  by  name,  a  sum  of  money  "  with  compound 
interest  at  5  per  oont.  per  annum,  from  the  day  of  their  birth, 
to  he  settled  on  thoir  marrying  or  attaining  twenty-one  yeare, 
whichever  may  firet  happen;  "  it  was  held  by  Sir  C.  Pepys, 
M.  R.,  that  compound  interest  at  5  percent,  waa  to  run  on  each 
of  the  legacies  from  the  birthdays  of  the  several  legatees  till 
their  marriage  or  majority  respeetively,  and  not  merely  to  the 
day  of  the  testator's  death  (s). 


SECTION  VII. 
By  Whom  Duty  is  Payable. 

I>utie8  Jt  ^]1  \)^  observed,  by  referring  to  the  statute  36  Geo.  III. 

executor  or       c.  52,  s.  6,  that  the  duties,  in  all  cases  wherein  it  is  not  othar- 


unle88^other°^   ^-^^®  thereby  provided  for,  must  be  paid  by  the  executor  oar 
wise  provided  administrator,  upon  retainer  for  his  own  benefit,  or   for    the 
benefit  of  any  other  persons,  of  any  legacy  or  part  of  any  legacy, 
or  of  the  residue  or  any  part  of  such  residue,  which  he  shall  be 
entitled  so  to  retain;  and  also  upon  delivery,  payment,  or  dis- 
charge of  any  legacy  or  residue,  &c.,  to  which  any  other  person 
Leo-aoy  duty    shaU  be  entitled  (t).     It  is  the  duty  of  the  executors  to  deduct 
bv^extcutor  "^  the  Legacy  duty  when  they  pay  the  legacy,  and  if  tliey  do  not 
or  adminis-       do  SO,  they  are  made  personally  responsible  (m). 

trator. 

(s)  Arnold  v.  Arnold,  2  M.  &  K.  365. 

(t)  By  the  Finance  Act,  1910,  s.  58  (1).  any  legacy  or  succession 
duty  formerly  payable  at  the  rate  of  3  per  cent,  is  now  payable  at  the 
rate  of  5  per  cent.,  and  those  formerly  payable  at  the  rate  of  5  or  6 
per  cent,  at  the  rate  of  10  per  cent.  There  are  therefore  now  only 
three  rates  of  legacy  and  succession  duty,  viz.:  1  per  cent,  payable  by 
lineals,  5  per  cent,  payable  by  near  relatives,  and  10  per  cent,  by  all 
other  persons.  The  1  per  cent,  duty,  which  by  sect.  1  of  the  Act  o£ 
1894  was  not  payable  where  estate  duty  was  payable,  has  been  restored 
in  certain  cases  by  sect.  58  (2)  of  the  Act  of  1910,  and  is  made  payable 
as  between  husband  and  wife.  This  1  per  cent,  duty  is  not,  however, 
payable  where  the  principal  value  of  the  property  passing  on  the  death 
does  not  exceed  16,0001.,  or  where  the  amount  of  the  legacies  or 
successions  derived  from  the  same  death  does  not  exceed  1,000Z.,  or, 
in  the  case  of  a  widow  or  child  under  twenty-one,  2,000Z.  This  section 
applies  only  to  persons  dying  on  or  af  t-er  April  30,  1909,  and  "  legacy  " 
includes  residue  and  share  of  residue.  By  sect.  16  (3)  of  the  Act  of 
1894,  legacy  and  succession  duties  are  not  payable  in  the  case  of  estates 
not  exceeding  1,000L  net,  and  sect.  13  (2)  oi  the  Act  of  1914  provides 
for  the  reduction  of  such  duties  where  the  margin  above  the  limit  of 
value  is  small. 

(u)  Per  Parke,  B.,  in  Be  Sammon,  3  Mees.  &  W.  383.  There  is  a 
plain  distinction  between  Legacy  duty  and  Succession  dutj'  in  this 
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By  the  statute  45  Goo.  III.  o.  28,  s.  5,  it  is  provided, 
that  the  duties  imposod  on  legacies  charged  upon,  or  made 
payable  out  of  real  estate,  &o.,  shall  be  paid  by  the  trustee  or 
other  person  entitled  to  the  real  estate  which  is  subject  to  the 
legacy,  and  that  the  duty  shall  be  retained  by  the  person  paying 
such  legacy,  in  like  manner  as  is  provided,  respecting  legacies 
out  of  personal  estate,  by  the  statute  36  Geo.  III.  c.  52.  In 
the  case  of  Att-Gen.  v.  Jackson  (x),  the  land  out  of  which 
the  legacy  was  payable  had  been  devised  to  two  persons  in 
moieties;  the  one  moiety  to  the  one  for  life,  and  the  other  moiety 
to  the  other  in  fee:  And  the  Court  of  Exchequer  held,  that  both 
the  parties,  the  tenant  for  life  of  the 'one  moiety,  and  the  tenant 
in  fee  of  the  other,  Avere  liable  to  '.the  Crown  for  the  payment 
of  the  Legacy  duty. 

The  ooUection  of  the  Succession  duty  is  provided  for  by  the 
44th  and  five  following  sections  of  the  statute  16  &  17  Vict. 
c.  51,  by  which  that  duty  is  imposed.  And  it  wiU  be  observed, 
that  by  the  interpretation  clause  (y),  the  term  "  trustee  "  is  to 
include  an  executor  or  administrator. 

It  was  decided  in  Hales  v.  Freeman  {z),  upon  the  construction 
of  the  Legacy  Duty  Acts,  that  a  trustee  undex  a  Will,  who  had 
paid  the  Legacy  duty  upon  an  annuity,  charged  on  land,  after 
the  expiration  of  four  years  from  the  death  of  the  testator, 
might  recover  the  amount  of  duty  so  paid  from  the  legatee, 
notwithstanding  a  previous  assignment  of  the  annuity  by  such 
legatee  (a). 

But  a  question  may  arise,  whether  the  legacies  are  not,  by  the 
terms  of  the  WiU,  to  be  paid  in  full,  free  of  the  Legacy  duty,  so 
as  to  make  it  incumbent  on  the  executor  to  retain  the  duty  out 
of  the  residue,  instead  of  deducting  it  from  the  payment  to  the 
legateci  (&). 

respect — the  Legacy  Duty  Act  provides  that  the  executors  shall  bo 
liable  to  see  to  the  payment  of  the  duty ;  the  Succession  Duty  Act  does 
not  contain  a  similar  provision  applicable  to  sums  which  an  executor 
has  to  pay  under  a  covenant:  per  Lindley,  L.  J.,  in  Re  Iliggins,  31 
C.  D.  142,  146.  As  to  limitation  of  an  executor's  liability  by  lapse  of 
time,   fee    po^t,  p.   1173. 

{x)  2  Cr.  &  Jerv.   101. 

ly)  Sect.  1. 

(2)  1  Brod.  &  Bing.   391;  8.  C,  4  Moo.   21. 

(a)  This  case  was  recognized  and  acted  on  in  Stow  v.  Davenport, 
5  B.  &  Adol.  366;  Bate  v.  Payne,  3  Q.  B.  900.  A  purchaser  from  a 
legatee  is  not  necessarily  subject  to  the  same  liability  as  the  legatee 
himself  in  this  respect:  Farwell  v.  Scale,  3  De  G.  &  Sm.  359. 

(?))  In  such  cases,  no  duty  shall  bo  chargeable  on  the  money  to  bo 

23   (2) 
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In  Barlcsdale  v.  Gilliat  (c),  the  testator  directed  all  the 
legacies  to  bo  paid  at  the  expiration  of  six  months  after  his 
deceaso  without  any  deduction :  And  Lord  Eldon  held,  that  the 
legatees  were  entitled  to  the  full  amount,  and  'that  the  Legacy 
dut}'  must  be  paid  by  the  executors.  So  in  Smith  v.  Ander- 
smi  (d),  the  testator  gave  certain  annuities^  and  directed  them 
to  be  paid  u^tJiout  any  deduction  whcdsoever :  And  Sir  John 
Leach,  M.  R.,  held,  that  the  annuities  should  ^be  paid  clear  of 
Legacy  duty,  on  the  ground  that,  from  the  nature  of  the  property 
out  of  which  the  annuities  were  to  be  paid,  there  could  be  no  de- 
duction, except  in  respect  of  the  Legacy  duty:  His  Honour,  in 
giving  judgment,  said,  that  he  admitted  that  it  was  to  be  stated 
as  the  fair  result  of  Lord  Eldon's  judgment  in  the  above  case  of 
Barlvsdale  v.  Gilliat,  that  his  Lordship  considered  that  a  direc- 
tion to  pay  annuities  without  deduction  would  not  extend  to 
exempt  the  annuitants  from  the  Legacy  duty,  if,  from  the  nature 
of  the  property  out  of  which  the  annuities  were  payable,  there 
was  any  other  deduction  to  which  the  annuities  might  be  subject. 
The  correctness,  however,  of  this  view  of  Lord  Eldon's  judg- 
ment was  denied  by  Lord  Brougham  in  Louch  v.  Peters  (e), 
and  by  Alderson,  B.,  in  Gud^e  v.  Mumford  (/). 

Ill  Dawkins  v.  Tatham  {g),  an  annuity  was  given  by  a  Will 

appHed  to  the  payment  of  the  duty:  see  stat.  36  Geo.  III.  c.  52,  s.  21. 
A  direction  in  a  Will,  "  I  direct  all  the  legacies  left  by  my  Will  and 
(codicil  to  be  paid  free  of  Legacy  duty,"  will  not  free  property  liable 
to  Succession  duty  from  that  duty:  Me  Johnston,  26  C.  D.  538,  554,  in 
which  case  it  was  held  that  the  Legacy  duty  was  to  be  paid  out  of  the 
estate  on  all  legacies  as  well  pecuniary  as  specific,  the  word  "  paid  " 
not  being  sufficient  under  the  circumstances  to  cut  down  the  direction 
to  pecuniary  legacies  only.  See  also  Ansley  v.  Cotton,  16  L.  J.  Ch.  55, 
where  it  was  held  that  the  general  term  "  legacy  "  will  include  a  gift 
of  stock,  and  Doioglas  v.  Congreve,  1  Keen,  410,  where  it  was  held 
that  the  term  "  pecuniary  legacy  "  will  not  have  that  effect,  although 
it  will  include  the  forgiveness  of  a  debt:  Morris  v.  Livie,  11  L.  J. 
Ch.  172.  Where  legacies  are  directed  to  be  paid  free  of  duty,  and  the 
estate  is  insufficient  to  pay  all  the  legacies  and  duties  in  full,  the  duty 
on  each  legacy  is  to  be  treated  as  an  additional  legacy  and  added  to  the 
original  legacy,  and  then  both  legacies  must  abate  rateably:  Re  Turn- 
hull  [1905]  1  Ch.  726;  Re  Snape,  [1915]  2  Ch.  179. 

(c)  1  Swanst.   562. 

(d)  4  Russ.  Chanc.  Gas.  352. 

(e)  1  M.  &  K.  489. 
(/)  2  Y.  &  C.  448. 

(g)  2  Sim.  492.  It  must  be  observed,  that  in  the  case  already 
mentioned  of  Hales  v.  Freeman,  1  Brod.  &  Bingh.  391,  the  Court  of 
C.  P.  held  that  a  legatee,  to  whom  an  annuity  was  given  "  clear  of  all 
deduction,"-  was  compellable  to  refund  the  amount  of  the  duty:  But 
the  point  which  might  have  been  raised  upon  the  construction  of  these 
words  does  not  appear  to  have  been  noticed  by  either  the  bar  or  the 
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clear  of  all  deductions,  and  was  directed  to  be  paid  out  of  certain 
sums  of  stock  standing  in  the  testator's  name:  and  Sir  L. 
Shadwell,  V.-C,  held  that  the  executors  were  bound  to  pay 
the  legacy,  free  from  the  legacy  tax. 

In  Stoic  V.  Davenport  (h),  lands  were  devised  to  the  use 
among  others,  that  M.  A.  F.  should  take,  from  and  out  of  the 
same  premises,  an  annuity  or  yearly  charge  of  5001.  a  year, 
to  be  paid  clear  of  all  taxes  and  deductions,  remainder  to  S. 
for  life,  subject  to  the  annuity:  And  the  Court  of  King's  Bench 
held,  that  the  annuity  was  to  be  paid  clear  of  Legacy  duty,  and 
was  a  charge  upon  the  land;  and  consequently, 'that  S.,  who  had 
entered  into  possession  under  the  devise  to  him,  and  been  com- 
pelled to  pay  the  Legacy  duty  on  the  annuity,  pursuant  to 
45  Geo.  III.  0.  28,  s.  5,  could  not  recover  it  again  from  tha 
annuitant  (i). 

Again,  in  Louch  v.  Peters  (k),  a  testatrix  gave  to  L.  for  his 
life  an  annuity  or  clear  yearly  sum  of  500Z.,  to  be  paid  and  pay- 
able half-yearly,  out  of  real  estate,  clear  of  all  taxes  and  out- 
goings:  And  it  was  held,  by  Sir  J.  Leach,  M.  R.,  and  aiter- 
wards  by  Lord  Brougham  on  appeal,  that  the  annuitant  took  it 
clear  of  the  Legacy  duty. 

Further,  in  Courtoy  v.  Vincent  (l),  a  testator  directed  his 
executors  and  trustees  to  pay  certain  annuities  and  legacies 
clear  of  the  property  tax,  and  all  expenses  attemlmg  the  same : 
And  it  was  held  by  Sir  T.  Plumer,  M.  R.,  that  the  Legacy  duty 
ought  to  be  paid  out  of  the  assets  of  the  testator,  and  that  the 

bench;  and  tho  argument  and  decision  proceeded  on  a  totally  distinct 
gx'ound. 

{h)  5  B.  &  Adol.  359;  S.  C,  Nev.  &  M.  805. 

(t)  Whether  or  not  an  annuity  is  to  be  free  from  any  deduction  for 
income  tax  must  depend  upon  the  meaning  of  the  words  used  by  the 
testator,  that  is,  upon  tho  meaning  with  which  he  uses  the  word 
"deduction."  Prima  facie  the  word  '"deduction"  does  not  include 
incomo  tax,  because  income  tax  is  not  a  deduction,  but  a  payment — to 
bo  made  by  the  recipient  of  the  legacy;  and  there  must  be  something 
else  besides  the  word  "  deduction  "  to  make  the  gift  of  an  annuity  frfM) 
of  income  tax.  In  the  cases  of  Festing  v.  Tmjlor,  3  B.  &  S.  217; 
Lord  Lovat  v.  Duchess  of  Leeds,  2  Dr.  &  Sm.  62;  Be  Bannermans 
Estate,  21  C.  D.  105,  tho  Court  found  sufficient  to  construe  the  Will 
in  the  wider  sense.  In  the  cases  of  Wall  v.  Wall,  15  Sim.  513;  Ahadam 
V.  Ahadam,  33  Beav.  475;  Sadler  v.  Bickards,  4  K.  &  J.  302;  Peareth 
V.  Marriott,  22  C.  D.  182;  Gleadow  v.  Leetham,  22  0.  D.  269;  Be 
Buckle,  [1894]  1  Ch.  286;  Be  Musgrave,  [1916]  2  Ch.  417;  Be  SaiUard, 
[19171  2  Ch.  140;  Be  Loveless,  [1918]  2  Oh.  1;  Be  Wooldrid^e, 
[1920]  W.  N.  78,  tho  Court  was  unable  to  admit  such  construction; 
and  '<ce  ante,  p.  1116,  n.  {h). 

{k)  1  M.  &  K.  489. 

[I)  1  Turn.  &  Kuss.  433;  Be  Briscoe,  inf. 
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annuitants  and  legatees  were  entitled  to  receive  the  full  amount 
of  their  respective  legacies  and  annuities,  without  any  deduc- 
tions in  respect  of  Legacy  duty. 

So  in  Godsden  v.  Dottcrill  (m),  a  testator  bequeathed  to  his 
sister  a  legacy  of  1001.,  to  be  paid  to  her  free  from  all  expense; 
and  it  was  held  by  Sir  J.  Leach,  M.  K.,  that  this  legacy  was  to 
be  paid  discharged  of  duty. 

Again,  in  Glide  v.  Mmnford  (n),  a  testator  devised  to  James 
Methercll,  for  his  life,  "  one  annuity  or  clear  yearly  sum  of 
lOOZ.,'"  and  charged  his  estates  at  Chobham  with  the  payment 
of  "  the  said  annuity  or  yearly  sum  of  100?.:"  He  then  devised 
the  estates  at  Chobham  to  trustees,  in  trust  to  levy  and  raise  the 
annuity,  and  pay  the  same  to  James  Metherell;  and  subjeot 
thereto,  and  all  costs,  charges,  and  expenses  attending  the 
raising  and  paying  the  same,  in  trust  for  A.  for  life,  with 
remainder  to  B.  in  fee:  And  Alderson,  B.,  held  that  James 
Metherell  was  entitled  to  the  annuity  clear  of  all  deductions  for 
Legac}^  duty,  and  that  the  residuary  estate  was  chargeable  with 
the  dut}^  payable  thereon:  The  learned  Baron  observed,  that  it 
was  clear,  from  the  authorities  on  the  subject,  that  if,  from  any 
directions  contained  in  the  Will,  an  intention  on  the  part  of  the 
testator  can  be  collected  that  the  Legacy  duty  should  be  paid  by 
the  executor,  the  Court  wiU  carry  that  direction  [into  effect: 
And  the  learned  Judge  denied  that  the  view  taken  by  Sir  J. 
Leach  (o),  of  Lord  Eldon's  judgment  in  Barksdale  v.  GiUiat, 
was  correct;  but  declared  his  opinion,  that  the  right  construc- 
tion of  it  was,  that  Lord  Eldon  considered  the  words  "without 
deduction "  to  mean,  in  their  ordinary  sense,  "  clear  of  all 
deduction,"  and  then  went  on  to  examine,  whether,  in  the  four 
corners  of  the  WiU,  he  oould  find  the  same  words  used,  in 
another  sense,  or  in  a  more  definite  and  limited  sense;  and 
whether,  if  he  oould  find  an  intention  to  use  them  in  a  limited 
sense,  he  oould  carry  that  intention  into  effect;  and  upon  the 
whole  he  arrived  at  the  conclusion  that  the  words  must  be  used 
in  their  ordinary  sense  without  qualification  {p) . 

(m)  1  M.  &  K.  56;   Re  Briscoe,  [1910]  W.  N.  251. 

(n)  2  Y.  &  Coll.  448. 

(o)  See  ante,  p.  1166. 

(p)  See  also  accord.  Marris  v.  Burton,  11  Sim.  161;  Ford  v.  Buxton, 
1  Coll.  403;  Bailey  v.  Boult,  14  Beav.  595;  Haynes  v.  Haynes,  3  De 
G-.  M.  &  G.  590;  19  Beav.  499;  Warhrick  v.  Varley,  30  Beav.  241; 
Re  Coless  Will,  L.  E.  8  Eq.  271;  Re  Coxwell,  [1910]  1  Ch.  63;  Re 
Grant,  85  L.  J.  Oh.  31. 
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But  in  Foster  v.  hey  (q),  where  a  testatrix  'tequoathed  pro- 
perty in  trust  "  to  pay  off  the  debts  of  her  first  husband,  as  it 
was  her  will  that  the  same  should  be  discharged,"  and  the 
moneys  remaining  unexpended,  to  her  nephew;  the  Court  of 
Common  Pleas  held,  that  the  creditors  ought  toipay  the  Legacy 
duty  upon  their  several  debts;  and  that  the  matter  having  been 
overlooked  in  an  order  made  by  the  Court  of  Chancery  for  the 
payment  of  the  debts,  the  executors,  who  had  paid  the  debts  in 
full,  and  then  paid  the  Legacy  duty,  might  reoover  the  amount 
from  the  creditors  respectively,  in  an  action  for  money  paid  to 
their  use. 

Again,  in  Sanders  v.  Kiddell  (r),  a  testatrix  gave  to  trustees 
such  a  sum  of  money  as  that  the  annual  produce  thereof,  when 
invested  in  the  funds,  would  produce  the  clear  yearly  sura  of 
500^.,  upon  trust  to  jmy  the  annual  jDroduoe  ito  certain  of  her 
relations  in  succession  for  life,  and  afterwards,  as  to  one-fiftl. 
part,  upon  trust  to  pay  it  to  M.  C.  Gasooigne  for  his  life,  and 
after  his  decease,  to  any  wife  who  might  survive  him,  during 
her  life,  and  after  the  decease  of  the  survivor  of  them,  upon 
trust  for  his  children:  And  Sir  L.  Shadwell,  V.-C,  held  that 
the  fund  was  not  exempted  from  Legacy  duty;  for  that  it 
ajDpeared,  from  the  language  of  the  Will,  that  the  testatrix 
meant  that  what  she  had  directed  to  be  done,  should  be  done  at 
onoe;  that  M.  C.  Gascoigne  might  or  might  not  many  a 
relation  of  the  testatrix,  and  his  children  might  be  related 
in  some  degree  to  the  testatrix,  or  they  might  not;  and,  thei-e- 
forc,  that  the  word  "  clear  "  must  be  taken  to  refer  not  to  the 
Legacy  duty,  but  to  the  expenses  of  investment,  and  so  on  (s). 
And  this  case  was  recognised  and  acted  upon  by  llomilliy,  M .  R . , 
in  Pridie  v.  Field  (t). 

(q)  2  Bingh.  N.  S.  269. 


^:]  I 


In  this  case  the  testator  did  not  use  the  words  "  clear  of  all 
deductions,"  and  besides,  the  parties  were  to  take  in  succession:  per 
8hadwoll,  V.-C,  in  Marris  v.  Burton,  11  Sim.  161,  163.  Where  a 
legacy,  the  fund  being  in  Court,  was  assigned  by  a  deed,  which  repre- 
sented that  it  was  uninciimihcred,  it  was  held  that  the  Legacy  duty  did 
not  constitute  an  "incumbrance:  "  Bliss  v.  Putnam,  7  Beav.  40.  Li 
all  cases  of  assignment  of  reversionary  interests  the  Legacy  dut> 
which  becomes  payable  on  their  falling  into  possession  falls,  in  the 
absence  of  express  contract,  on  the  assignee;  and  where  the  owner 
of  a  reversionary  interest  settles  a  part  of  it,  there  is  no  rule  which 
throws  the  burden  of  the  Legacy  duty  upon  the  part  retained,  and  a 
covenant  for  further  assurance  does  not  bind  the  settlor  to  indemnify 
the  settled  fund  against  Legacy  duty:  Re  Rcpington,  [1904]  1  Ch.  811. 
{t)  19  Beav.  497. 
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Where  one  legacy  is  given  by  Will  free  of  duty,  and  by  a 
codicil  another  is  given  in  substitution  of  that  given  by  the  Will, 
and  upon  the  same  trusts,  the  substituted  legacy  is  also  to 
be  oonsideixxl  as  given  free  from  the  duty;  because,  being  a 
mere  substitution,  it  is  prima  facie  attended  with  the  same 
incidents:  so  where  a  subsequent  addition  is  made  to  a  prior 
legacy,  the  addition  will  have  the  same  qualities  (u). 

Thus  in  Cooper  v.  Day  {x),  the  testator  gave  to  his  widow 
8001.,  payable  within  three  months  from  his  death,  and  free 
from  Legacy  duty:  He  also  gave  4,000L  to  trustees,  payable  to 
them  within  the  same  period,  free  from  Legacy  duty,  in  trust  for 
his  two  daughters,  to  be  paid  at  twenty-one,  with  intermediate 
interest  for  their  maintenance:  By  a  codicil,  the  testator 
bequeathed  to  his  wife  an  additional  sum  of  2001.  free  from 
Legacy  duty:  he  also  i^evoked  the  legacy  of  4,0001.  and  in 
substitution  gave  in  trust  for  his  daughters  5,000L,  "  upon  the 
trusts,  and  to  and  for  the  same  intents  and  purposes,  and  under 
and  subject  to  the  same  powers,  provisoes  and  limitations,  as 
expresisied  in  his  Will  concerning  the  legacy  of  4,000Z.":  By  a 
second  codicil  the  testator  revoked  the  gift  of  5,000L,  and  gave 
in  its  place  6,000L  to  the  same  trustees,  lupon  the  trusts,  &c., 
following  the  words  in  the  first  codicil:  The  only  question  was, 
whether  the  legacy  of  6,000L  was  to  beljDaid  free  of  the  Legacy 
duty:  and  Sir  William  Grant  declared,  upon  the  authority  of 
the  oases  of  Leacroft  v.  Maynard  (y),  and  Croicder  v. 
Clowes  {z),  that  the  substituted  legacy  of  6,000^  was  to  be 
taken  as  exoimpted  from  the  Legacy  duty,  in  like  manner  with 
the  original  legacy,  in  the  place  of  which  it  was  given.  So  in 
Shaftesbury  v.  Marlborough  {a),  a  testator  by  his  Will  gave 
an  annuity  to  his  grandson,  and  directed  the  executors  to  pay 
the  Legacy  duty  on  all  the  legacies  and  annuities  given  by  his 
W^ill:  By  a  codicil,  he  gave  an  annuity  to  his  grandson  in  lieu 
of  the  annuity  given  by  his  Will:  And  Sir  L.  Shadwell,  V.-C, 
held,  that  the  annuity  given  by  the  codicil  ^vas  free  from  Legacy 
duty;  his  Honour  observing,  that  when  the  thing  bequeathed 
by  a  codicil  is  given  as  a  mere  substitution  for  that  which  is 

(u)  By  Sir  J.  Leach,  V.-C,  6  Madd.  31.  See  the  cases  collected, 
ante,   p.     1040;    infra,  note    (6). 

(x)  3  Meriv.  154. 

ly)  3  Bro.  C.  0.  233;  S.  C,  1  Ves.  279.  See  Be  Backhouse,  [1916] 
1  Ch.  65. 

(z)  2  Ves.  449,  450. 

(a)  7  Sim.  237. 
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bequeathed    by    the    Will,    it    is    to    be    taken    with    all    its 
accidents  (&). 

But  in  Chatteris  v.  Young  (c),  the  testator  bequeathed  to  his 
daughter  50,000L,  of  which  20,000^  was  to  be  paid  to  her  abso- 
lutely, and,  as  to  the  remaining  30,000/.,  she  was  to  receive  the 
interest  to  her  separate  use  during  her  life,  and  after  her  death, 
the  principal  was  to  be  paid  to  such  person  or  persons,  as  she 
might  by  her  WiU  appoint;  and,  after  giving  various  other 
legacies,  and  bequeathing  to  the  same  daughter  a  share  of  the 
residue  of  his  personal  estate,  he  directed  that  ^all  the  specifio 
and  pecuniary  legacies  thereinbefore  bequeathed  should  be  paid 
to  the  respective  legatees  free  of  Legacy  duty:  The  daughter 
having  died  in  his  lifetime,  he  afterwards  by  a  codicil,  "  instead 
of  the  legacies  given  to  her  by  my  Will,  which  are  now  lapsed," 
bequeathed  to  her  husband  20,000L:  Sir  John  Leach,  V.-C, 
decreed  {d),  that  the  husband  was  not  entitled  to  have  the 
20,000L  paid  to  him  free  of  Legacy  duty:  And  upon  appeal  to 
the  Lord  ChanceUor,  his  Lordship  (Lord  Lyndhurst)  was  of 
opinion  that  the  legacy  given  to  the  husband  by  the  codicil 
could  not  be  considered  as  given  by  way  bf  substitution  for  the 
legacy  which  the  Will  had  destined  for  his  wife,  but  was  an 
independent,  distinct,  substantive  bequest:  He  therefore  con- 
firmed the  judgment  of  the  Vice-Chan ceUor,  and  dismissed  the 
appeal  (e). 

In  Byne  v.  Ciirrey  (/),  a  testator  by  his  WiU,  bequeathed 
certain  legacies  to  charitable  institutions,  and  directed  that;they 
should  be  paid  as  follows,  "  Which  charitable  legacies  I  direct 
may  be  paid  out  of  my  personal  estate,  prior  to  the  payment  of 
my  debts,  and  the  said  legacies  hereby  by  me  given  and 
bequeathed:  "  He  then  directed  "all  his  legacies  to  be  paid 
within  two  years  after  his  decease,  free  of  any  deduction  for  tax 
or  duty:"  By  a  codicil,  he  bequeathed  legacies  payable  and 
raiseable  immediately:  And  the  Court  of  Exchequer  held,  that 
the  charitable  legacies,  and  the  legacies  given  by  the  codicil 
raiseable  imimediately,  were  payable  free  from  Legacy  duty  {g) . 

(6)  SoG  also  Fisher  v.  Brierley,  30  Bcav.  267;  Johnstone  v.  Lord 
Harrowhy,  1  De  G.  E.  &  J.  428;  Re  Backhouse,  [1916]  1  Ch.  Qo. 

(c)  2  Euss.  Chanc.   Cas.   183. 

{d)  6  Madd.  30. 

(e)  Soo  also  Burrows  v.  Cottrell,  3  Sim.  375;  Early  v.  Benhow, 
ante,  p.    6,  note  (r). 

(/)  2  Cr.  &  Mees.  603;  S.  C,  4  Tyrwh.  479. 

{g)  See  accord.   Williams  v.  Hughes,  24  Beav.  474. 
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In  Douglasy.  Congreve  (h),  a  testator  gave  toM.  S.  50,000?., 
three  per  cent,  consols,  to  be  transferred  within  eix  months  after 
his  decease,  and,  after  giving  a  variety  of  specific  and  pecuniary- 
legacies,  ho  directed  that  the  duty  upon  all  the  pecuniaiy 
legacies  thereinbefore  bequeathed  should  be  paid  out  of  his 
general  personal  estate:  And  Lord  Langdale,  M.  R.,  held,  that 
the  legacy  of  the  stock  was  not  a  pecuniary  legacy,  and  conse- 
quently not  exempted  under  this  clause  of  the  Will  from  the 
payment  of  Legacy  duty. 

Li  White  V.  Lake  (i),  a  testator  gave  several  pecuniary  and 
specific  legacies,  and  directed  that  "  all  legacies  and  bequests  " 
by  his  Will  given,  should  be  paid  or  satisfied  free  of  duty,  and 
he  devised  his  residuary  real  estate  to  A .  for  life,  and  afterwards 
ujDon  trust  for  sale:  and  Lord  Romilly,  M.  R.,  held,  upon  the 
ordinary  meaning  of  the  words  "legacies  and  bequests,"  and 
also  upon  the  general  construction  of  the  Will,  that  the  Legacy 
duty  which  would  become  payable  on  the  proceeds  of  the  real 
estate,  was  not  payable  out  of  the  personal  estate. 

In  Lord  Londesborough  v.  Somewille  {k),  the  testator 
directed  Legacy  duty  to  be  paid  out  of  his  general  i>ersonal  estate 
on  the  annuities  land  pecuniary  legacies  given  by  the  Will: 
And  it  was  held  by  Romilly,  M.  E,.,  that  tlie  income  of  resi- 
duary uninvested  pergional  estate  directed  to  be  invested  in  land 
and  settled  to  uses,  was  not  an  annuity  within  such  direction  (l) . 
Out  of  what  In  Noel  V.  Lord  Henley  (m),  a  legacy  was  bequeathed  to  be 

is^o  be  paid*^  P^^*^  °^^  ^^  ^^^  rents  and  profits,  and  the  produce  of  the  sale  of 
a  real  estate  devised  to  be  sold  for  the  payment  of  such  legacy, 
inter  alia :  In  a  subsequent  part  of  the  Will,  this  legacy  was 

(h)  1  Keen,  410. 
(i)  L.  E.  6  Eq.  188. 
Ik)  19  Beav.  295. 

(l)  In  Calvert  v.  Sehhon,  2  Keen,  672,  a  testator  bequeathed  some 

specific  chattels  and  a  sum  of  200L  to  A.,  and  he  directed  his  executors 

to  invest  in  tlie  funds  such  a  sum  as  would  produce  200L  a  year,  clear 

of  the  Legacy  duty,  and  all  other  deductions,  which  annual  sum  was 

Exemption  of  to  be  paid  to  A.  for  her  life,  and  after  her  decease  the  principal  was 

legatee  for         to  be  paid  to  other  parties;  and  the  testator  directed  his  executors  to 

to  l^-^^t"^  •        P^y  ^^^  Legacy  duty  on  the  specific  and  pecuniary  legacies  and  yearly 

rema^der"^      sum  given  to  A.:  A.  and  the  legatees  in  remainder,  were  strangers  in 

blood  to  the  testator;  so  that  the  same  rate  of  duty  was  chargeable  on 

the  whole   bequest,  and  the  full  amount  of  the  duty  payable  at  once. 

And  Lord   Langdale,  M.  E.,  held,  that  the  Legacy  duty  was  payable 

out  of   the  testator's  residuary  estate,  both  in  respect  to  the  interest 

given  to    A.,  and  to  those  in  remainder;    inasmuch  as  the  residuary 

legatee  could   not  on  A.'s  death,  call  back  any  part  of  the  duty  that 

had  been   paid. 

(to)  7  Price,  241;   8.  C,  in  Dom.  Proc.  12  Price,  213. 
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directed  by  a  general  clause,  extending  t-o  all  the  legacies  before 
given,  to  be  paid  in  full,  free  of  the  duty:  And  the  Court  of 
Exchequer  held,  that  the  duty  on  that  particular  legacy  must  be 
paid  out  of  the  real  fund,  and  not  (Out  of  the  personalty;  the 
exemption  from  the  duty  being  an  augmentation  of  the  legacy, 
and  therefore  payable  out  of  the  specific  fund  [n) . 

The  eflPoct  of  a  gift  free  from  duty  un  the  case  of  settled  Free  of  duty, 
legacies,  having  regard  to  the  Finance  Act,  1914,  has  been 
the  subject  of  many  decisions  which  are  not  easy  to  reconcile, 
and  in  several  of  such  cases  the  question  turned  on  the  point 
whether  the  testator  intended  to  provide  for  the  payment  of 
duties  coming  into  operation  aiter  the  date  of  the  Will  or  the 
death  of  the  testator.  It  seems,  however,  to  be  now  settled  that 
in  all  such  cases  no  general  rule  for^he  interpretation  of  a  clau&c 
freeing  legacies  from  duty  can  be  laid  down  and  that  the  decision 
must  rest  in  each  case  upon  the  language  of  the  Will  (o).  A 
testator  may  use  language  which  is  sufficient  to  exempt  legacies 
from  duty  imposed  by  an  Act  passed  after  the  testator's  death, 
and  in  several  cases  duty  so  imposed  has  been  held  to  be  payable 
out  of  residue  (p).  On  the  other  hand  the  words  "free  of 
duty  "  may  be  limited  to  the  duty  payable  at  the  death  of  the 
testator  (g).  Trustees  are  not  bound  to  make  provision  for 
duty  payable  on  the  death  of  a  tenant  for  life  (r),  and  a  direction 
to  pay  all  duties  out  of  residue  does  not  include  duties  whicli 
are  payable  by  other  persons  and  recoverable  from  them  by 
the  trustees  (s). 

It  may  here  be  convenient  to  notice  that  by  recent  statutes  Limitation  of 
certaii'-  limitations  of  time  have  been  imposed  on  the  right  of  t>™einre- 

i  o  fovering 

the  Crown  to  recover  Legacy  and  Succession  duties.     Thus  by  Legacy  and 
52  &  53  Vict.  c.  7,  s.  14,  it  is  provided  that  no  person  shall,  duties. 
under  a  testamentary  document  admitted  to  probate,  or  under 

(n)  See  also  Wilkinson  v.  Barber,  L.  E.  14  Bq.  96;  Farrer  v.  St. 
Catharine's  College,  L.  R.  16  Eq.  19;  Wilso7i  v.  O'Leary,  L.  E.  17 
Eq.  419;  Re  Tmnhull,  [1905]  1  Ch.  726.  As  to  the  fund  out  of  wliicJi 
Estate  duty  is  payable  apart  from  any  direction  iu  the  Will,  see  ante, 
p.  756   et  seq. 

(o)  Me  Palmer,  [1916]  2  Oh.  391. 

(p)  Be  Stoddart,  [1916]  2  Ch.  444;  Be  Tinkler,  [1917]  1  Ch.  242; 
Re  Parker,  [1917]  W.  N.  233;  Re  Kennedy,  [1917]  1  Ch.  9;  Re  Eve, 
[1917]  1  Ch.  562. 

(g)  Re  Palmer,  sv/p.;  Re  D'Oyley,  [1917]  1  Ch.  556;  Re  Snape, 
[1915]  2  Ch.  179;  but  the  latter  does  not  lay  down  any  general 
principle:  see  Be  Palmer,  sup. 

(r)  Re  D'Oyley,  [1917]  1  Ch.  556. 

(«)  ^e  Briggs,  [1914]  2  Ch.  413. 
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Power  to 
deposit  copies 
of  documcuts 
and  liability 
to  duty  to 
cease  after 
specified 
period. 


letters  of  administi-ation,  or  under  a  confirmation,  be  liable  for 
payment  of  any  Legacy,  Succession,  or  Estate  duty,  after  six 
years  from  the  settlement  of  the  account  in  respect  of  which 
the  duty  is  payable,  where  such  account  was  an  all  respects  a 
full  and  true  account.  And  further  that  trustees,  executors  and 
administrators,  are  not  to  be  liable  after  six  years  if  it  be  proved 
to  the  commissioners  that  the  account  rendered  was  correct  to 
the  best  of  their  knowledge. 

By  sect.  13  of  52  &  53  Vict.  c.  7,  it  is  provided  that:  — 
(1 . )  A  (person  may  deposit  with  the  commissioners  ajol  attested 
copy  of  any  document  creating  a  liability  for  Succes- 
sion or  Estate  duty,  other  than  a  testamentary  one 
admitted  to  probate. 
(2.)  A  receipt  is  to  be  given  by  the  officer  of  the  commis- 
sioners for  such  document, 
(3 . )  After  such  a  receipt  has  been  given  for  a  copy  of  such  a 
document,  no  person  is  to  be  liable  for  duty  under  it 
after  six  years  from  the  date  of  notice  to  the  commis- 
sioners of  the  fact  which  gives  rise  to  an  immediate 
claim  to  such  duty. 
(4.)  The  costs  of  depositing  the  copy  and   obtiaining  the 
receipt  are   to  be  considered  duly  incurred   by  the 
trustee  or  executor. 
By  52  &  53  Viet,  c.  7,  s.  '12,  it  is  provided  that  (1)  notwith- 
standing sect.  42,  and  any  other  provision  of  the  Act  of  1853, 
real  property  estates  and  interests  shall  not  be  liable  as  against 
purchasers  or  mortgagees  for  Succession  or  Estate  duty  after 
six  years  from  the  date  of  notice  to  the  commissioners  that  the 
successor  has  become  entitled,  or  from  that  of  the  first  payment 
of  an  instalment  or  part  of  the  duty  or  (where  the  successor 
has  availed  himseK  of  the  option  given  by  51  &  52  Vict.  c.  8, 
s.  22),  after  two  years  from  the  time  for  payment  of  the  last 
instalment  or  part  of  the  duty,  or  in  the  absence  of  any  such 
notice  or  payment  after  the  lapse  of  twelve  years  from  the 
happening  of  the  event  (whether  before  or  after  the  passing 
of  this  Act)  which  gave  rise  to  an  immediate  claim  to  such 
duty,  or  if  such  period  expiires  within  six  years  from  the  date 
of  the  passing  of  the  Act,  then  after  the  expiration  of  six  years 
from  the  last-mentioned  date. 

(2.)  The  duty  unpaid  at  the  end  of  such  periods  shall  be 
l^aid  by  the  successor  or  persons  mentioned  in  sect.  44  of  the 
Act  of  1853,  other  than  the  purchaser  or  mortgagee,  and  be 
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cliargea  upon  other  property  comprised  in  the  succession  (unless 
vested  in  the  purchaser  or  mortgagee),  and  in  the  case  of  a 
mortgage  upon  the  equity  of  redemption . 

(3.)  A  purchaser  or  mortgagee  shall  not  for  the  purpose 
of  obtaining  the  exemption  be  bound  to  see  that  the  duty  is 
discharged  out  of  the  purchase-money  or  loan. 

The  above  sections  12  to  14  of  the  Customs  and  Inland 
Eevenue  Act,  1889,  apply  as  if  Estate  duty  were  therein 
mentioned  {t). 

Upon  this  subject  the  intention  of  the  testator,  as  apparent  In  what 
upon  the  construction  of  the  WiU,  is  to  furnish  the  rule  of  deci-  legacies  are 
sion  (z().     But  where  legacies  are  given  generally,  it  will  bo  tobepuid. 
presumed  that  the  testator  intended  that  they  should  be  paid  in 
the  money  of  the  country  in  which  he  was  domiciled  and  tha 
Will  was  made;   without  regard  to  the  cuiTeiicy  of  the  place 
where  the  legatees  reside  {x) . 

So  if  a  testator,  domiciled  in  England,  charges  his  lands 
abroad,  with  legacies  generally,  without  mentioning  whether 
they  are  to  be  paid  in  sterling  money  or  in  cuiTeaicy,  they  will 
be  payable  in  sterling  money  of  England  {y). 

Where  a  legacy  is  given  in  a  foreign  country  and  coin,  as  iii 
Sicca  rupees,  by  a  Will  of  a  testator  domiciled  in  India,  thi' 
payment,  if  made  by  remittance  to  this  country,  must  bo 
according  to  the  current  value  of  the  rupee  in  India,  without 
regard  to  the  exchange  or  the  expense  of  remittance:  So  as  to 
other  countries  (z) . 

In  Campbells.  Graham  (a),  a  testator,  domiciled  in  Jamaica, 
gave  legacies  in  Jamaica  currency,  which  ultimately  came  to  bo 
paid  out  of  assets  in  England:  And  SiriJ.  Leach,  M.  R.,  held, 
that  as  there  could  be  no  expense  of  remittance,  their  value  wa  ^ 
to  be  computed  according  to  the  standard  par  iof    exchangi 

(t)  Finance  Act,  1894,  s.  8  (2),  ante,  p.  747. 

(u)  Lansdowne  v.  Lansdowne,  2  Bligh,  91;  Yates  v.  Maddan,  IG 
Sim.  613. 

{x)  Saunders  v.  Drake,  2  Atk.  466;  Pierson  v.  Garnet,  2  Bro.  C.  C. 
38;  Malcolm  v.  Martin,  3  Bro.  C.  0.  50;  Layisdowne  v.  Lansdowne. 
2  Bligh,  92;    Yates  v.  Maddan,  16  Sim.  613. 

(y)  Phipps  V.  Lord  Anglesea.  5  Via.  Abr.  209,  pi.  8;  S.  C,  1  P. 
Wms.  69G;  Wallis  v.  Brightiuell.  2  P.  Wms.  88,  89;  Lansdowne  v. 
Lansdoivne,  2  Bligh,  91,  by  Lord  Eldon.  Sec  also  Noel  v.  Rochfori 
10  Bligh,  483;   S.  C,  4  01.  &  F.  158. 

(z)  Cockerell  v.  Barber,  16  Ves.  461.  See  Soott  v.  Sevan,  2  B.  i 
A.  78;  Man7}ers  v.  Pearson  &  Son,  [1898]  1  Ch.  581;  and  see  Me  Scott 
[1914]  1  Ch.  847. 

(a)  1  Buss.  &  M.  453. 
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between  Jamaica  and  British  currency,  and  not  according  .to 
the  actual  rate  at  the  time  of  payment. 

In  Holmes  v.  Holmes  (h),  a  testator,  being  then  domiciled  iu 
Ireland,  by  his  Will  made  there  prior  to  the  stat.  6  Goo.  IV. 
c.  79  (equalizing  the  currency  of  the  United  Kingdom),  be- 
queathed an  annuity:  He  afterwards  transferred  his  resideaice 
to  England,  and  died  domiciled  there,  after  the  passing  of  that 
statute:  And  it  was  held  by  Sir  John  Leach,  M.  R.,  that  the 
bequest  of  the  annuity,  though  not  perfected  tiU  the  death  of 
the  testator,  was  a  gift  made  at  the  time  of  making  the  WiU;.; 
and,  the  gift  being  prior  to  the  statute,  that  the  annuity  was  to 
bo  computed  in  Irish  currency. 

In  Banks  v.  Sladefi  (c),  a  testator  gave  a  legacy  of  12,500Z. 
4  per  cent,  annuities:  At  the  making  of  his  Will  there  was  a 
stock  called  New  4  per  cents.,  in  which  he  had  a  small  sum,  and 
a  stock  called  4  per  cents,  consolidated,  of  'which  he  was  a 
holder  to  a  very  large  amount:  Before  the  deatJh  of  the  testator, 
the  latter  stock  was  reduced  to  3^  per  cent.;  and  another  4  per 
cent,  stock  was  created:  and  Sir  J.  Leach, 'M.  R.,  held  that  the 
investment  of  the  legacy  was  to  be  made  in  an  existing  4  per 
cent,  stock,  and  not  in  the  stock  which  had  been  reduced  to 
3 2  per  cent. 

In  Sheffield  v.  Lord  Coventry  {d),  a  testator  gave  to  a  son  a 
legacy  of  20 ,000? .  in  "  the  joint  stock  of  the  4  per  cent.  Bank 
Annuities,  transferable  at  the  Bank  of  England,  commonly 
c-alled  4  per  cent.  Bank  Annuities:  "  The  only  4  per  cent. 
Bank  Annuities  existing  at  the  date  of  his  Will  were  reduced 
to  3-^  per  cent.;  and  afterwards,  and  before  his  death,  a  new- 
stock  of  4  per  cent.  Bank  Annuities  was  created:  And  the  same 
learned  judge  held,  that  the  Will  spoke  at  the  testator's  death, 
and  the  son  was  entitled  to  a  sum  of  20,000/.  in  the  then  exist- 
ing 4  per  cent.  Bank  Annuities. 


SECTION   VIII. 
The  Payment  or  Delivery  of  Specific  Legacies. 
wiieth.  r  the         With  respect  to  the  payment,  or  delivery,  of  epecific  legacies, 

Ifj-itet'  is  .  .  1111  •  -11 

entitle:!  (()  any  a  question  may  arise,  whether  the  legatee  is  entitled  to  any 
increase,  which  may  have  happened  to  the  subject,  between  the 


nicreose 


(6)  1  Eiiss.  &  M.  660.  (c)  1  Rufs.  &  M.  216. 

(d)  2  Euss.  &  M.   317. 
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-date  of  the  Will  and  tlie  deatli  of  the  testator:   or,  in  other  which  accrued 
words,  whether  the  legacy  shall  have  relation  to  the  one  period  death  of  the 

or  the   other.  testator: 

As  to  WiUs  made,  or  re-executed,  or  republished  on  or  after  i.e.  whether 
the  1st  day  of  January,  1838,  it  is  enacted  by  stat.  1  Vict.  c.  26,  ^^/f^te  to 
s.  24,  that  "  every  Will  shall  be  construed  "with  reference  to  the  the  date  of  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take  of  testator : 
effect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the 
WiU." 

The  general  rule,  which  was  established,  as  to  Wills  of  per- 
sonal estate,  before  the  passing  of  this  statute,  may,  perhaps,  be 
stated  to  be,  that,  in  order  to  confine  the  bequest  to  the  date  of 
the  Will,  the  expressions  must  refer  unequivocally  to  the 
property  which  the  testator  then  had ;  otherwise  they  would  not 
be  aUowcd  to  have  that  effect  (e) :  Thus  if  the  bequest  were 
general,  as  of  all  the  testator's  goods  in  a  particular  house  or 
place,  whatever  personal  chattels  were  found  there  at  the  time 
of  his  death  would  pass,  though  not  there  at  the  date  of  the 
Will(/). 

However,  if  the  testator  showed  a  clear  intention  to  dispose 
of  such  goods  as  belonged  to  him  in  a  particular  place  at  the 
date  of  his  Will,  property  afterwards,  brought  there  would  not 
pass:  as  where  the  bequest  is  "  of  all  such  part  of  my  personal 

property  as  is  now  in  my  house  at "  (^).    But  in  Ml  Souls 

College  v.  Coddringion  (h),  the  bequest  was,  "  I  devise  my 
library  of  books,  now  in  the  custody  of  C,  to  All  Souls  College 
in  Oxford;"  and  the  testator  gave  to  the  same  college  4,000Z. 
more  to  augment  their  library:   He  afterwards  bought  several 

(e)  See  Parker  v.  Marchant,  1  Y.  &  0.  Oh.  0.  290.  See  also  the 
rule  as  stated  by  Lord  Cottenham,  in  Cole  v.  'Scott,  1  Mac.  &  Q.  529, 
ante,  p.    145,  note  (/). 

(/)  Sai/er  v.  Sayer,  2  Vern.  688;  1  Rop.  Leg.  220,  3rd  edit.  But 
none  will  pass  by  such  a  bequest,  which  are  not  actiMlly  in  the  house 
or  place  at  the  testator's  death,  howovcr  clear  the  intention  of  tho 
testator  may  bo  to  have  placMKl  thi'm  there:  Thus  if  one  bequeaths  to 
his  son  the  furniiurc  of  his  house  at  D.,  -and  orders  goals  to  bo  carried 
thither  from  Ix)ndon,  and  aigroos  with  tlie  carrier  for  that  purpose,  but 
dies  bcforo  the  goods  ane  removed  to  D.;  tlicy  cannot  pass  by  tho 
bequest:  Beaufort  v.  Dundonald,  2  Vern.  739. 

(gr)  1  Hop.  Leg.  220,  3rd  edit. ;  Dormer  v.  Burnet,  cited  in  Douming 
V.  Toivnsend,  Ambl.  281;  Att.-Oen.  v.  Bury,  2  Vin.  Abr.  328,  pi.  2; 
1  Eq.  Cas.  Abr.  201.  See  also  Smallman  v.  Goollrn,  1  Cox,  329.  As 
to  tho  effect  of  the  word  "  now  "  in  a  Will  to  which  tho  Wills  Act 
anplies,  eeo  ante,  p.  145,  note  (/). 
^  (h)   1  P.  Wms.   597. 


accretion ; 


1178  Payment  of  Legacies.      [Pt.  in.  Bk.  in. 

valuable  books,  which  were  placed  in  his  library:  And  the  ques- 
tion was,  whether  those  books  passed  to  the  College:  Sir  Joseph 
Jekyll,  M.  R.,  determined  in  the  affirmative,  ujwn  the  construc- 
tion of  the  word  "now;"  his  Honour  being  of  opinion  that 
"  now  "  did  not  relate  to  the  books  which  were  in  the  library  at 
the  date  of  the  Will;  but  that  it  denoted  where  the  library  was; 
and  might  have  been  intended  to  distinguish  that  particular 
library  from  any  other  belonging  to  the  testator:  And  his 
Honour  observed,  "  if  I  devise  aU  my  flock  of  sheep  now  on  such 
a  hill,  or  in  such  a  pasture;  in  that  case,  because  sheep  are  in 
their  nature  fluctuating,  some  must  die,  some  be  killed  and  some 
lambs  be  produced  which  will  afterwards  breed,  and  it  being 
the  case  of  a  collective  body,  the  sheep  produced  aftei-wards 
shall  pass;  and  this  is  within  the  reason  of  a  devise  of  a 
personal  estate,  which,  because  always  fluctuating,  shall  there- 
fore relate  to  the  time  of  the  testator's  death;  besides  the  Will, 
as  to  personals,  does  not  speak  till  after  the  testator's  death." 
case  of  In  Harcourt  v.  Morgan  (i),  a  testator  gave  to  W.  H.  and 

M.  H.  the  amount  of  the  bond  he  held  for  1,000L:  when  they 
got  the  principal  money  paid  to  them,  they  then  to  give  their 
uncle,  J.  B.,  the  sum  of  50?.,  and  also  their  father  and  mother 
the  sum  of  SOL  each,  arising  from  the  bond:  And  Lord  Lang- 
dale,  M.  E.,  held,  that  W.  H.  and  M.  H.  were  entitled  to  the 
interest  accrued  due  upon  the  bond  in  the  lifetime  of  the  testa- 
tor, aiS  well  as  to  the  principal  (k) . 

With  respect  to  cases  where  the  testator  has  bequeathed  the 
whole  of  some  one  genus  of  his  property,  as  "  all  debts  due  to 
me  on  bonds,"  or  "all  my  stock,"  or  "my.  share,"  or  in  any 
other  way  has  referred  to  particular  property,  and  bequeathed  it 
by  the  description  of  all  his  property,  the  Coui't  had  arrived  at  a 
conclusion,  before  the  Wills  Act,  that  he  meant  only  so  much  of 
the  property  in  that  state  of  investment  as  he  was  possessed  of 
at  the  date  of  his  Will  (I).  But  in  Goodlad  v.  Burnett  (m).  Sir 
W.  Page  Wood,  V.-C,  expressed  his  opinion  that,  since  the 
above  enactment  of  the  Wills  Act,  it  required  some  plainer  indi- 
cation of  "  contrary  intention,"  than  the  mere  circumstance  that 
the  testator  has  described  stock  by  the  words  "  my  stock,"  to 

(0  2  Keen,  274. 

(A)  But  where  the  express  words  of  the  gift  are  "  300/.  due  upon 

a  bond"  they  will  not  be  extended  further:  Roberts  v.  Ku-ffin,  2  Atk. 
112;    and    see  ante,  p.  952,  note   (/). 

{I)  Dou^.las  V.    Douqlas,   Kay,  4CK),  404;  and  see  ante,  p.   919. 

(m)  1  Kay    &  J.  341,  ante,  p.  919,  note  (I). 
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take  the  case  out  of  the  statutory  rule  that  the  Will  shall  speak 
as  if  it  had  been  executed  immediately  before  his  death:  And 
his  Honour  accordingly  held  that,  where  a  testatrix,  in  1850, 
bequeathed  thus,  "  I  give  my  New  three  and  a  quarter  per  cent, 
annuities,"  the  bequest  comprised  all  the  New  three  and  a 
quarter  per  cents,  which  she  had  at  her  death: — And  the 
learned  judge  distinguished  between  a  reference  to  a  particular 
thing,  such  as  a  ring  or  a  horse,  and  a  bequest  of  it  as  "  my 
ring''  or  "my  horse,"  and  a  bequest  of  that  which  is  generic 
and  which  may  be  increased  or  diminished  (n) . 

The  effect  of  sect.  24  of  the  Wills  (Act  is  not  to  alter  the  law  Effect  of 
of  specific  legacies  (o) .    The  only  effect  is  that,  to  ascertain  whai  wilisAct  as 
is  comprised  in  a  specific  bequest,  it  is  necessary  in  all  cases  to  regards 
consider  the  Will  as  made  immediately  before  the  testator  i  legacies, 
death  (p) .     There  is  only  one  exception  to  this  rule  and  that  is 
where  the  testator  refers  to  the  date  of  the  Will  as  the  point  of 
time  at  which  the    quantum    of    the    property  is  to  be  ascer- 
tained (g).     There  is,  however,  another  apparent  exception  to 
the  rule,  which  is,  where  a  testator  has  used  words  of  such  a 
character  that  it  is  doubtful  whether  or  not  they  are  sufficiently 
extensive  to  cover  additions  to  the  property  made  between  the 
date  of  the  Will  and  that  of  his  death.    It  is  in  the  construction 
of  gifts  of  this  character  that  questions  have  usually  arisen  sinc.> 
the  Wills  Act  (r). 

(n)  See  Douglas  v.  Douglas,  Kay,  400,  405.  See  also  Re  Clifford, 
[1912]  1  Ch.  29,  where  there  was  a  bequest  of  "  twenty-throe  of  the 
shares  belonging  to  me"  in  a  certain  company.  At  the  date  of  the 
Will  the  shares  were  SOI.  ■each,  but  at  the  date  of  the  death  they  had 
been  divided  into  four  new  20^  shares,  and  it  was  held  that  as  the 
bequest  was  a  specific  bequest  of  a  thing  that  could  neither  bo  increased 
nor  diminished  there  was  a  sufiiciont  contrary  intention,  and  that  the 
bequest  referred  to  tlio  80^.  shares  existing  at  the  date  of  the  Will. 
Cf.  lie  Giilins,  [1909J  1  Ch.  345. 

(o)  Per  Jessel,  M.  E.:  Botliamley  v.  Sherson,  L.  B.  20  Eq.  304,  312. 

Ip)  Per  Turner,  L.  J.:  Langdale  v.  Bnggs,  8  De  G.  M.  &  G.  391, 
435. 

{q)  Cole  V.  Scott,  1  Mac.  &  G.  529;  Douglas  v.  Douglas,  Kay,  400; 
Hutchinson  v.  Barrow,  6  II.  &  N.  583;  Williams  v.  Owen,  2  N.  K. 
685;  Jepson  v.  Key,  2  H.  &  C.  873;  Hepburn  v.  Sldrving,  4  Jur.  N.  S. 
051;  Lord  Lilford  v.  Powys  Keck,  30  Boav.  300;  Wagst-aff  v.  Wagstaff, 
L.  E.  8  Eq.  229.     And  see  ante,  pp.  145—148. 

(r)  Seo  for  cases  where  the  larger  intorprelation  prevailed,  Miles  v. 
Miles,  Lt.  E.  1  Eq.  4G2;  Trinder  v.  7'rinder,  ibid.  (i95;  Castle  v.  Fox. 
L,.  E.  11  Eq.  542;  Me  Ord,  9  C.  D.  GG7;  12  C.  D.  22;  Saxton  v. 
Haxton,  13  C.  D.  359;  lie  Champion,  [1893]  1  Ch.  101;  Pe  Evanc. 
[1909]  1  Ch.  784.  And  for  cases  whore  the  nari'ower,  Webb  v.  Bi/ny, 
1  K.  &  J.  580;  lie  Portal  and  Lamb,  30  C.  D.  50  (0.  A.),  explained 
in  JRe  Oiliins,   [1909]   1  Ch.   345.     And  see  gcn-orally  as  to  tho  tim  • 
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Bonuses 

accruii)'^  in 

the  testator' H 

life : 

(■a)  after  the 

Will. 


(b)  before 
the  Will. 


Bonuses 
accruing  after 
the  testator's 
death. 


If  the  testator  bequeaths  to  a  specific  legatee  a  certain 
quantity  of  Bank  stock,  for  example  5,000Z.  standing  in  his 
name,  and  a  bonus  be  given  by  the  Bank,  under  the  statute 
■  )6  Geo  III.  c.  96,  s.  3,  in  the  interval  between  the  date  of  the 
Win  and  the  testator's  death,  the  additional  capital  will  not 
pass  to  the  legatee  (s).  But  in  Matthews  v.  Maude  {t),  a 
testatrix  had  power  to  dispose  by  WiU  of  property,  which  she 
enjoyed  under  the  residuary  gift  of  her  brother;  a  part  of  this 
property  consisted  of  7,000L  Bank  stock  which  after  the 
brother's  death  was  increased  by  a  bonus  to  8,750?.  The 
testatrix  in  her  WiU,  made  shortly  after  the  bonus  was  declared, 
described  the  Bank  stock  as  consisting  of  7,000Z.:  And  Sir 
J.  Leach,  M.  R.,  decreed  that  the  8,750Z.  passed  by  force  of 
general  expressions  which  plainly  manifested  an  intention  to 
bequeath  all  that  the  testatrix  derived  from  her  brother  (m). 
And  with  regard  to  bonuses  which  accrue  after  the  death  of 
the  testator,  upon  shares  specifically  bequeathed  by  Jiim  such 
bonuses  belong  to  the  specific  legatee  {x). 


Specific  lega- 
cies not  to  be 
sold  without 
necessity : 

must  be  got 
in  by  the 
executor  at 
the  expense  of 
the  general 
estate : 


It  may  be  observed  that  it  is  the  duty  of  executors,  as  far  as 
possible,  to  preserve  articles  specifically  bequeathed,  according 
to  the  testator's  wish;  and,  unless  compelled,  they  ought  not  to 
apply  them  to  the  payment  of  debts  {y).  And  further,  it  is  also 
the  duty  of  the  executors  to  get  in  all  the  testator's  estate, 
whether  specifically  bequeathed  or  otherwise:  and  that  the 
expenses  incurred  in  doing  so  must  be  paid  out  of  the  general 
estate,  as  part  of  the  expenses  of  the  administration  {z) . 

from  which  a  Will  speaks,  ante,  pp.  145 — 148,  and  as  to  the  ademptiont 
jf  legacies,    ante,  p.  1081  et  seq. 

(s)  Norris  v.  Harrison,  2  Madd.  268.  See  further,  Loscombe  v. 
Wintringham,  12  Beav.  46.  But  see  also  Courtney  v.  Ferrers,  1  Sim. 
145. 

(0  1  Euss.  &  M.  397. 

(u)  See  also  Carver  v.  Bowles,  2  Euss.  &  M.  304. 

(x)  See  Maclaren  v.  Stadnton,  27  Beav.  460,  462;  reversed  3  De  Gr. 
F.   &   J.  202.     See  ante,  p.   1153. 

(y)  Clarke  v.  Lord  Ormonde,  Jac.  108. 

(z)  Perry  v.  Meddowcroft,  4  Beav.  204;  but  see  Re  De  Sommery, 
[1912]  2  Ch.  622,  infra.  As  to  liability  on  shares  in  joint  stock  com- 
panies where  the  interest  of  the  testator  in  the  subject-matter  is 
■omplete,  or  where  it  is  so  treated  and  considered  by  him  and  by  all 
persons  connected  with  it,  the  future  calls  fall  on  the  legatees  and 
aot  on  the  general  personal  estate.  But  where  further  payments  are 
required  to  make  perfect  the  interest  which  the  testator  professes 
■^pecificall}^  to  bequeath,  then  the  general  personal  estate  is  applicable 
for  that  purpose.  Consequently,  specific  legatees  of  shares  in  a  banking 
company  were  held  liable  to  pay  the  calls  made  subsequent  to  the 
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But  where  trustees  of  a  Will  incurred  costs  and  paid  duties 
abroad  in  respect  of  foreign  property  specifically  bequeathed, 
they  having  !as  executors  assented  to  the  bequest,  it  was  held  that 
both  the  costs  and  duties  must  be  borne  by  the  property  specifi- 
cally bequeathed  and  not  by  the  residue  (a) .  So  the  upkeep  of 
a  specific  legacy  must  be  borne  by  the  specific  legatee  (6). 

It  may  be  added,  that  if  a  testator,  dying  solvent,  bequeaths  i%li^  of  selec- 
to  A.  a  given  number  of  articles  forming  part  of  a  stock  of  tee  of  a 
.articles  of  the  same  description,  as  for  instance  if  he  has  twenty  T'^.^^^^^v 
horses  in  his  stable  and  bequeaths  six  of  them,  the  legatee,  and  of  articles, 
not  the  executor,  has  the  right  of  selection  (c). 

Where  there  is  a  bequest  of  such  of  a  class  of  articles  as  the 
legatee  may  select  he  will  be  apparently  entitled  to  elect  to  take 
the  whole  {d). 

If  it  ca,n  be  gathered  from  the  words  used  that  a  testator 
intended  to  give  a  particular  property  to  a  legatee,  but  owing 
to  his  having  several  properties  answering  the  description  in  the 
WiU,  it  is  impossible  to  say,  either  from  the  Will  itself  or  from 
extrinsic  evidence,  which  of  these  several  properties  the  testator 
referred  to,  the  gift  fails  for  uncertainty,  and  the  Court  caimot, 
to  avoid  an  intestacy,  construe  the  Will  as  giving  the  legatee 
the  option  of  electing  which  property  he  will  take  (e). 

There  has  already  been  occasion  to  point  out,  that  if  a  testator  Specific 
should  happen  to  direct  his  executor  to  deliver  a  specified  packet,  unopened  ^'^ 
part  of  the  property  of  the  deceased,  to  a  particular  legatee,,  packet, 
unopened,   the   executor   cannot,   consistently   with   his   duty, 
comply  with  this  direction  (/,) . 

testator's  death:  Armstrong  v.  Burnet  (1855),  20  Beav.  424,  where 
the  earlier  cases  are  considered ;  and,  so  far  as  inconsistent  therewith, 
they  must  now  be  considered  overruled.  See  per  Sir  W.  Page  Wood, 
V.-O.,  in  Re  Box  (1863),  1  H.  &  M.  552,  559.  See  also  Day  v.  Day 
(1860),  1  Dr.  &  Sm.  261.  See  poH,  p.  1323,  as  to  the  exoneration  of 
epecifio  legacies. 

{a)  Re  De  Sommery,  [1912]  2  Ch.  622,  following  Re  Brewster, 
[1908]  2  Ch.  365;  Re  Scott,  [1914]  1  Oh.  847;  Re  Orosvenor,  [1916] 
2  Ch.   375. 

{h)  Re  Pcarce,  [1909]  1  Ch.  819. 

(c)  Jacques  v.  Chambers,  2  Coll.  435;  Millard  v.  Bailey,  L.  R. 
1  Eq.  378;   Tapley  v.  Eaglrton,  12  C.  D.  683. 

(d)  Cooke  V.  Farrand,  7  Taunt.  121;  Arthur  v.  Mackinnon,  11 
C.  D.  385;   Re  Sharland  (1896),  W.  N.  62. 

(e)  Asten  v.  Asten,  [1894]  3  Ch.  260;  Re  Cheadle,  [1900]  2  Ch.  620. 
(/)  See  ante,  p.   302. 

24  (2) 
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SECTION   IX. 

Election. 

Although  the  limits  of  this  Treatise  will  not  admit  of  a  full 
discussion  of  the  doctrine  of  Election,  it  is  necessary  to  state 
briefly  the  nature  of  the  subject,  and  Bome  of  the  leading  prin- 
ciples established  with  respect  to  it. 
Doctrine  of  It  is  a  principle  of  equity,  that  a  person,  who  accepts  a  benefit 

under  an  instrument,  must  adopt  the  whole,  'giving  full  effect 
to  its  provisions,  and  renouncing  every  right  inconsistent  A\-ith 
it:  If  therefore  a  testator  assumes  to  dispose  of  property 
belonging  to  A.,  and  devises  to  A.  other  lands,  or  bequeaths 
to  him  a  legacy,  by  the  same  Will,  A.  wiU  not  be  permitted  to 
keep  his  own  estate,  and  enjoy  at  the  same  time  the  fruits  of 
the  devise  or  bequest  made  in  his  favour,  but  must  elect  whether 
he  wiU  part  with  his  own  estate,  land  accept  the  provisions  of 
the  WiU,  or  continue  in  the  enjoyment  of  his  own  property, 
and  reject  that  bequeathed  {g). 

It  is  not  requisite,  for  the  operation  of  this  principle,  that  the 
testator  should  be  aware  that  the  property,  of  which  he  so 
undertakes  to  dispose,  is  not  his  own:  iThe  obligation  of  making 
an  election  will  be  equally  imposed  on  the  legatee,  although  the 
testator  proceeded  on  an  erroneous  supposition  that  both  the 
subjects  of  bequests  were  absolutely  at  his  own  disposal  {h). 

A  case  of  election  arises  where  a  testator,  whether  under  a 
power  or  not,  gives  property  which  belongs  to  one  person  to 
another,  and  gives  to  the  former  property 'of  his,  the  testator's; 
in  that  case  the  former,  the  donee  of  the  testator's  property,  is 
bound  to  elect  whether  he  will  give  effect  to  the  disposition  of 

(gr)  The  foundation  of  election  is  that  no  one  shall  claim  under  and 
in  opposition  to  the  same  instrument:  Sug.  on  Powers,  8th  ed.  576; 
cf.  per  Chitty,  J.,  in  Re  Chesham,  31  G.  D.  at  p.  473.  See  notes  to 
the  case  of  Dillon  v.  Parker,  1  Swanst.  396  et  seq.,  and  the  cases 
collected  in  2  Eop.  Leg.  482  ef  seq.  3rd  edit.  See  also  Wollaston  v. 
King,  L*.  E.  8  Eq.  165,  173,  fcr  James,  V.-C,  who  states  the  ordinary 
principle  to  he,  that  if  a  testator  gives  property,  by  design  or  by 
mistake,  which  is  not  his  to  give,  and  gives  at  the  same  time  to  the 
real  owner  of  it  other  property,  such  real  owner  cannot  take  both.  He 
cannot  wilfully  defeat  the  intentions  of  the  testator:  Re  Macartney ^ 
[1918]  1  Ch.  300;  and  see  Re  Sullivan,  [1917]  1  Ir.  E.  38. 

(A)  Whistler  v.  Webster,  2  Ves.  370;  Thellusson  v.  Woodford,  13 
Ves.  221;  Welby  v.  Welby,  2  Ves.  &  B.  199;  Naylor  y.  Wetherell, 
4  Sim.  114;  Re  Broohsbank,  34  C.  D.  160.  When  it  appears  that  the 
testator  meant  only  to  dispose  of  the  property  provided  he  had  power 
to  do  so,  no  case  of  election  ai'ises:  Church  v.  Kemble,  5  Sim.  525. 
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his  own  estate  in  favour  of  the  latter.     This  is  not  the  case  (iistinction 

wliGrc  no 

where  there  is  no  property  of  the  testator  given,  but  he  has  property  of 
improperly  exercised  a  power,  so  that  the  property  will  go  in  the  testator 
default  of  appointment.     As  where  a  testator  had  an  exclusive  he  has  merely 
power  of  appointment  over  an  estate  to  his  childi'en  and  grand-  ^ercised  a 
children,  and  an  exclusive  power  to  appoint  a  fund  amongst  his  power, 
children  only;  he  appointed  the  estate  to  some  of  his  childreai, 
and  the  fund  to  his  children  and  to  a  grandchild  (who  was  not 
an  object);  it  was  held  that,  this  was  not  a  case  of  election,  and 
that  the  children  were  not  compellable  to  elect  either  to  give 
effect  to  the  appointment  of  the  fund  to  the  grandchild,  or  reject 
the  benefits  appointed  under  the  first  power  (i) .    The  case  of  an 
attempt  by  a  testator  to  dispose  of  property  which  belongs  to 
some  one  else  must  be  distinguished  from  the  case  where  a 
testator  attempts  by  Will  to  exercise  a  power  of  appointment 
and  the  appointment  is  ex  facie  void;  in  which  case  the  Will 
must  be  read  as  if  the  invalid  appointment  were  not  in  it,  and 
no  case  of  election  arises  (fc).     So  there  is  no  case  for  election 
where  a  testator  mak'es  an  appointment  which  is  void  for  per- 
petuity {l),  or  as  transgressing  the  rule  against  double  possi- 
bilities (m),  and  at  the  same  time  gives  the  persons  entitled  in 
default  of  appointment  property  of  his  own . 

It  is  necessary,  however,  that  the  intention  of  the  testator,  to  Testator's 
dispose  of  the  property  which  is  not  his  own,  should  be  clear:  intention  must 

,       .  •  ,        1  •  1    •       T  be  clear  on 

the  mtention  must  appear  by  demonstration  plain,  by  necessary  fate  of  Will, 
implication  {n).     And  it  would  seem  that  the  intention  must 

(i)  Re  Fowlers  Trust,  27  Bcav.  362. 

{k)  Re  Warren  s  Trusts,  26  C.  D.  208,  and  compare  Re  Broohshank, 
34  C.  D.  160.  See  also  Re  Olivers  Settlement,  [1905]  1  Ch.  191;  Re 
'Beale's  Settlement,  [1905]  1  Ch.  256;  but  see  Re  Ogilme,  [1918]  1  Ch. 
492 

(l)  Re  Wright,  [1906]  2  Ch.  288. 

(m)  Re  Nash,  [1910]  1  Ch.  1,  overruling  Re  Bradshaw,  [1902]  1  Ch. 
436. 

(n)  Rancliffe  v.  Parkins,  6  Dow,  179,  by  Lord  lildon;  Johnson  v. 
Telford,  1  Euss.  &  M.  244;  Crahh  v.  Crahh,  1  M.  &  K.  511;  Dillon  v. 
Parker,  in  Dom.  Proc.  7  Bligh,  N.  S.  325;  S.  C,  1  CI.  &  F.  303; 
Clementson  v.  Oandy,  1  Keen,  309;  Dummer  v.  Pitcher,  5  Sim.  35; 
2  M.  &  K.  262.  Sco  also  Langslow  v.  Langslow,  21  Bcav.  552; 
Tomkins  v.  Plane,  28  Beav.  422;  Honywood  v.  Foster,  30  Boav.  14; 
Re  Fowler's  Trusts,  27  Bcav.  362;  Maddison  v.  Chapman,  1  Johns.  & 
H.  470;  Stephens  v.  Stephens,  3  Drew.  697;  1  Do  G.  &  J.  62; 
Wintour  v.  Clifton,  8  De  G.  M.  &  G.  641 ;  Box  v.  Barrett,  L.  II.  3 
Eq.  244;  Cooper  v.  Cooper,  L.  R.  6  Ch.  15;  L.  R.  7  H.  L.  53;  Orrell 
V.  Orrell,  L.  R.  6  Ch.  302;  Wilkinson  v.  Dent,  L.  R.  6  Oh.  339; 
Synge  v.  Synge,  L.  R.  9  Ch.  128.  Where  a  testator,  being  paxt 
owner  of  an  undivided  interest  in  a  pai'ticular  property,  devised  that 
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Parol  evidence 
inadmissible. 

The  pre- 
sumption of 
general  in- 
tention may- 
be rebutted 
by  an  incon- 
sistent par- 
ticular inten- 
tion. 


appear  upon  the  face  of  the  Will:  for  it  seems  now  to  be 
established  that  parol  evidence  is  inadmissible  for  the  purpose 
of  showing  it  (o). 

The  doctrine  of  election  is  founded  on  the  presumption  of  a 
general  intention  that  every  part  of  an  instrument  shall  take 
effect,  and  the  presumption  of  such  general  intention  may  be 
rebutted  by  an  inconsistent  particular  intention  apparent  in  the 
instrument  {p).  The  rule  of  not  claiming  by  one  part  of  an 
instrument  in  contradiction  to  or  while  refusing  to  comply  with 
another  part,  has  exceptions;  and  the  ground  of  exception  seemvS 
to  be  a  particular  intention  denoted  by  the  instrument,  different 
from  that  general  intention,  the  presumption  of  which  is  the 
foundation  of  the  doctrine  of  election  {q).  It  is  on  this  gi'ound 
that  it  has  been  held,  that  the  doctrine  of  election  doas ,  not 
apjDly  to  the  case  of  an  interest  which  a  married  woman  takes 
with  a  restraint  on  anticipation  (r),  whether  the  question  of 
election  is  raised  upon  the  face  of  two  clauses  in  the  same 
instrument  (s),  or  whether  it  is  raised  by  a  married  woman 
taking  under  a  different  instrument  and  refusing  to  comply  with 
some  covenant  contained  in  the  instrument,  under  which  she 
takes  the  property  with  the  restraint  on  anticipation  it),  and  it 
appears  to  be  immaterial  that  pending  the  distribution  of  the 
testator's  estate  in  respect  of  which  the  question  arises  the 
married  woman  becomes  discovext  (u) .    But  the  doctrine  applies 


property'. specifically  to  his  co-owner,  it  was  held  that  his  intention 
was  to  devise  the  entirety  and  that  a  case  of  election  arose  against  his 
co-owner  who  took  a  beneficial  interest  under  the  Will.  But  it  is 
difiicult  to  raise  a  case  of  election  on  general  words  only:  Be  Harris,. 
[1909]  2  Ch.  206;  and  where  the  devise  is  by  general  words,  such  as 
"  all  my  lands  and  hereditaments,"  or  the  like,  no  case  for  election 
arises,  because  there  is  other  property  of  the  testator's  sufficient  to 
satisfy  the  devise  itself:  Padbwry  v.  Clark,  2  Mac.  &  G.  298;  Fitzsivions 
V.  Fitzsimons,  28  Beav.  417;  Whitley  v.  Whitley,  31  Beav.  173;  Eowells 
V.  Jenkins,  2  Johns.  &  H.  706;  Miller  v.  Thurgood,  33  Beav.  496. 

(o)  Stratton  v.  Best,  1  Ves.  285;  Doe  v.  Chichester,  4  Dow,  65,  76, 
78,  89;  Clementson  v.  Gandy,  1  Keen,  309.  See  the  cases,  contra, 
collected  in  the  notes  to  Dillon  v.  Parker,  1  Swanst.  402,  403;  Pickers- 
gill  V.  Bodger,  5  C.  D.  163,  171,  in  which  case,  however,  Clementson 
V.  Gandy  and  the  other  authorities  to  the  same  effect  were  not  cited;. 

(p)  Be  Vardons  Trusts,  31  C.  D.  275  (0.  A.);  reversing  Kay,  J., 
28  C.  D.  124. 

(5)  1  Swanst.  404,  note. 

{r)  It  should  be  noted  that  Willoughhy  v.  Middleton,  2  J.  &  H. 
344,  is  in  effect  overruled  by  Be  Vard-on's  Trusts,  nbi  supra. 

(s)  Be  Wheatley,  27  C.  t).  606. 

(t)  Smith  V.  Lucas,  18  C.  D.  531. 

(w)  Haynes  v.  Foster,  [1901]  1  Ch.  361.  not  followed  in  Be  Hargrove,, 
infra;  and  see  Hamilton  v.  Hamilton,  [1892]  1  Ch.  396. 
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to  a  spinster  whether  the  restraint  is  expressly  confined  to  the 
period  of  coverture  {x),  or  whether  it  is  not  in  terms  confined 
to  coverture  («/),  and  it  applies  although  trustees  have  power  in 
certain  events  (as  for  instance  maridage  without  Consent)  to  alter 
or  revoke  the  trusts  declared  in  her  favour  (0) . 

The  doctrine  of  election  is  applicable  to  interests  immediate,  To  what  cases 

,  ,.  ii?i  j,j»i/\  doctrine  of 

remote,  contmgent,  01  viaiue,  or  not  or  yaiue  (a) .  election 

Since  election  arises  when  a  testator  disposes  of  his  own  '^PPi^abie: 
property  and  at  the  same  time  affects  to  dispose  of  propert}" 
which  belongs  to  some  one  else,  it  follows  that  the  rule  as  to 
election  is  only  applicable  as  between  a  igift  under  a  Will,  and  a 
claim  dehors  the  Will  and  adverse  to  it,  and  not  as  between  one 
clause  in  a  Will  and  another  clause  in  the  same  Will  (6). 

The  property  dehors  the  Will  must  be  such,  that  the  person 
taking  under  the  Will  can  give  it  up  or  make  compensation 
out  of  it  to  those  disappointed  of  the  benefits  intended  for  them 
under  the  Will;  otherwise  no  case  of  election  or  compensation 
arises.  And  if  a  testator  purports  to  devise  another  man's 
lands  to  a  person  who  takes  no  benefit  under  the  Will,  and 
bequeaths  a  legacy  to  another  person  out  of  his  own  estate, 
the  fact  that  such  legatee  after  the  testator's  death  acquires  a 
title  to  the  lands  by  purchase  or  otherwise  does  not  put  him  to 
his  election  (c). 

Under  sect.  33  of  the  Wills  Act  a  deceased  child's  estate  is  in 
the  same  position  quoad  the  Will  as  'if  he  had  survived  tho 
testator,  and  consequently,  as  between  his  estate  and  dis- 
appointed legatees,  the  latter  aix)  entitled  to  put  his  estate  to 
election  {d). 

It  must,  however,  be  observed,  that  the  doctrine  docs  not 
pi-eclude  a  party  claiming  by  the  Will  from  enjoying  a  deriva- 
tive interest,  to  which  he  is  entitled  at  law,  under  a  legal  estate 
taken  in  opposition  to  the  Will:   Thus  a  man  may  be  tenant 

(x)  Re  Tongm,  [1915]  2  Ch.  283. 

iy)  Re  Hargrove,  [1915J  1  Ch.  398. 

(z)  lUd. 

(a)  Wihon  v.  Townahend,  2  Ves.  697,  by  Lord  Lougliborough ; 
Webb  V.  Lord  Sliaftesbury,  7  Ves.  481. 

(6)  Wollaston  v.  King,  L.  R.  8  Eq.  165;  Wallinger  v.  Wallinger, 
L.  R.  9  Eq.  301;  Burton  v.  Newbery,  1  0.  D.  234;  Bizzey  v.  Flight. 
3  C.  D.  269;  Douglas- 31  enzies  v.  Umphelby,  [1908]  A.  0.  224;  but 
seo  Re  Macartney,  infra. 

(c)  Re  Chesham,  31  C.  D.  466,  477;  sco  Re  Macartney,  [1918] 
1  Ch.   300. 

(d)  Pickersgill  v.  Rodger,  5  C.  D.  163. 
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by  curtesy  of  an  estate  tail  held  by  his  wife  in  opposition  to  a 
.Will  under  which  he  accepts  a  legacy  (e). 

Nor  is  the  doctrine  applicable  as  against  creditors  taking  the 
benefit  of  a  devise  for  payment  of  debts,  and  also  enforcing 
their  legal  claim  upon  other  funds  disposed  of  by  the 
Will(/). 

Heir  at-law :  Prcvious  to  the  Wills  Act,  there  were  some  queistions  which 
arose  as  to  whether  an  heir-at-law  was  put  to  his  election, 
which  cannot  arise  in  the  case  of  Wills  made  since  that  Act. 
Thus  the  doctrine  of  election  was  not  applicable,  where  real 
property  was  assumed  to  be  devised  by  a  Will  not  executed  so 
as  to  pass  it,  and  by  the  same  Will  a  legacy  was  given  to  the 
heir:  In  such  a  case  the  heir  might  take  the  legacy,  without 
making  good  the  devise  {g)\  unless  the  impea^ectly  executed 
Will  contained  an  express  condition  to  that  effect  annexed  to 
the  legacy  {h).  Under  the  Wills  Act,  however,  the  requisites 
for  a  Will  of  realty  and  personalty  are  the  same. 

Again,  previous  to  the  Wills  Act  a  testator  could  not  effec- 
tively devise  after-acquired  lands,  although  in  terms  he  pur- 
ported to  do  so.  But  in  such  a  case  the  heir-at-law  ta.king- 
benefits  under  the  Will  was  held  to  be  put  to  his  election  by 
reason  of  the  intention  appearing  in  the  Will  (i),  even  though 
nothing  was  bequeathed  to  him  which  would  not  have  descended 
to  him  as  heir,  if  no  Will  had  been  made  (/c). 

Thf;  principle,  however,  on  which  these  cases  were  decided, 
seems  still  to  apply,  the  principle  being,  that  the  Court  will  put 
the  legatee  to  his  election,  wherever  the  intention  of  the  testator 
is  expressed  in  an  instrument  at  which  fthe  Court  is  entitled  to 
look,  but  not  where  the  intention  is  expressed  in  an  inoperative 
instrument.     Thus  the  legatee  will  not  be  put  to  his  election 

(e)  Cavan  v.  Pulteney,  2  Ves.  544;  S.  C,  3  Ves.  384;  Dillon  v. 
Parker,  1  Swanst.  408,  note.  See  also  Brodie  v.  Barry,  2  Ves.  &  B. 
127;  and  Mr.  Jacob's  note  te  liis  edition  of  Eoper,  Husb.  &  Wife, 
vol.  i.  p.  30.  i 

(/)  Kidney  V.  Coussmaker,  12  Ves.  136;  1  Swanst.  408,  note;  1  Pow. 
Dev.  437,  Jarman's  edit. 

(g)  Cary  v.  Askew,  1  Cox,  241;  Sheddon  v.  Goodrich,  8  Ves.  481; 
Brodie  v.  Barry,  2  Ves.  &  B.  127,  130;  <}ardiner  v.  Fell,  1  Jac.  & 
Walk.  23;  1  Swanst.  406,  note  to  Dillon  v.  Parker.  See  also  Seaman 
V.  Wood,  24  Beav.  372. 

{h)  Boughton  v.  Boughton,  2  Ves.  Sen.  12. 

(i)  Churchman  v.  Ireland,  4  Sim.  520;  Schroder  v.  Schroder,  Kay, 
578;  24  L.  J.  Ch.  510;  Hance  v.  Truwhitt,  2  J.  &  H.  216.  But  see 
Johvson  V.  Telford.  1  Euss.  &  M.  244. 

(/t)  Schroder  v.  Schroder,  Kay,  578;  24  L.  J.  Ch.  510. 
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where  the  devise  of  land  is  invalid  on  account  o£  a  want  of 
oapiacity  to  devise  hy  reason  of  infancy  or  coverture  (Z),  or 
where  the  Will  is  not  executed  so  as  to  pass  real  estate  according 
to  English  law  (m). 

Where,  however,  a  testator  domiciled  in  Eng-land  devises 
"  all  his  real  and  pergonal  estates,  whatsoever  land  wheresoever," 
and  has  Scotch  heritable  bonds,  which  do  not  pass  by  the  Will, 
for  want  of  certain  formalities  required  by  the  Scotch  law,  the 
Scotch  heir  is  not  put  to  his  election,  but  may  take  English ' 
property  mider  the  Will  without  giving  up  the  bonds;  for  the 
devise  is  held  to  refer  only  to  such  property  as  is  capable  of 
being  given  by  such  a  Will  {n). 

It  was  formerly  important  to  consider  the  question  of  election  Widow 
as  applied  to  the  case  of  a  widow  entitled  to  dower.     But  the  dower: 
length  of  time  which  has  elapsed  since  the  passing  of  the  Dower 
Act,  3  &  4  Will.   IV.   c.   105,  which  applies  to  all  widows 
married  after  January  1,  1834,  and  which  in  effect  puts  an 
end  to  questions  of  election  in  this  matter,  seems  to  make  it  un- 
necessary to  consider  in  this  Edition  the  effect  of  the  authorities 
as  formerly  established. 
V       Where  a  testator  makes  two  distinct  bequests  in  the  same  Two  bequests, 
Will  to  the  same  person,  one  of  which  happens  *to  be  onerous  audthrother 
and  the  other  beneficial,  prima  facie  the  legatee  is  entitled  to  beneficial, 
disclaim  the  onerous  legacy  and  to  take  the  other  (o).     But,  in     is'^*^i™®'f- 
such  cases,  it  is  a  question  of  the  intention  of  the  testator  to  be 
gathered  from  the  Will,  whether  the  legatee  must  elect  to  take 
all,  or  none,  of  the  gifts  in  the  Will,  or  whether  he  may  accept 
the  beneficial  gifts,  and  repudiate  that  which  is  burdensome  (p). 
In  cases,  however,  where  onerous  and  beneficial  property  are 
included   in   the   same   gift,  the   legatee  cannot  disclaim   the 

(Z)  Ilearle  v.  Oreenhank,  3  Atk.  695,  715;  Rich  v.  Cockell,  9  Ves. 
369;  1  Swanst.  406,  note,  discussod  in  lie  Harris,  [1909]  2  Ch.  206- 
A  married  woman  can  now  raise  a  case  of  election  so  as  to  defeat  her 
husband's  marital  rights  to  property:  Re  Harris,  [1909]  2  Ch.  206. 
The  rule  is  the  same  where  a  Will,  valid  at  the  time  of  its  execution, 
ceases  to  bo  valid  by  determination  of  the  coverture  and  want  of  re- 
publication: Blaihloch  v.  Orindle,  L.  R.  7  Eq.  215. 

{m)  Re  De  Virte,  [1915]  1  Ch.  920.  Secus,  where  ihe  devise  of 
realty  in  a  foreign  country  fails  by  the  Law  of  that  country:  Be 
Ogilvie,  [1918]  1  Ch.  492. 

(n)  Allen  V.  Anderson,  5  Hare,  163;  Maxwell  v.  Maxwell,  16  Beav. 
106;  2  Do  G.  M.  &  G.  705. 

(o)  Guthrie  V.  Walrond,  22  C.  D.  573;  Sycr  v.  Gladstone,  30  C.  D. 
614;  Re  Loom.,  [1910]  2  Ch.  230. 

(p)  Talbot  v.  Radnor,  3  M.  &  K.  254;  Warren  v.  RxdalJ,  1  J.  & 
H.  1;   Guthrie  v.   Walrond,  ubi  supra. 
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Effect  of 
election. 


onerous  and  accept  the  beneficial  unless  the  Will  manifests  a 
sufficient  intention  of  the  testator  to  the  contrary.  The  g-ifts 
may  be  in  substance  distinct,  though  given  by  one  sentence  in 
the  Will  (5). 

A  disclaimer  of  a  legacy  can,  before  the  legacy  is  otherwise 
dealt  with,  be  retracted  by  the  legatee  if). 

The  inquiry,  as  to  what  acts  or  lacquiescence  constitute  an 
implied  election,  must  be  decided  rather  by  the  circumstances  of 
each  case  than  by  any  general  principle:  The  questions  are, 
whether  the  parties  acting  or  acquiescing  were  aware  of  their 
rights;  whether  they  intended  election;  whether  they  can' 
restore  the  individuals  affected  by  their  claim  to  the  same 
situation  as  if  the  acts  had  never  been  performed;  or  whether 
these  inquiries  are  precluded  by  lapse  of  time  (s) . 

A  party  bound  to  elect  is  entitled  first  to  ascertain  the  value 
of  the  funds,  and  for  that  purpose  may  sustain  an  action  to  have 
all  necessary  accounts  taken  (^).  An  election,  under  a  miscon- 
ception of  the  extent  of  claims  on  the  fund  elected,  is  not 
conclusive  (m). 

Another  subject  of  much  doubt,  with  respect  to  the  doctrine 
of  election,  has  been,  whether  the  election  to  take  against  the 
instrument  induces  the  necessity  of  relinquishing  the  benefit 
given  by  it  in  toto,  or  only  imposes  an  obligation  to  indemnify 
the  claimants  whom  it  disappoints;  that  it,  as  it  is  sometimes 
expressed,  whether  the  principle,  on  which  the  doctrine  of 
election  proceeds,  is  forfeitui'e  or  compensation  (x).  The 
authorities,  however,  now  establish,  that  compensation  only  is 


(g)  Be  Hotchkys,  32  C.  D.  408;  Guthrie  v.  Walrond,  uhi  supra. 
See  also  Frewen  v.  Law  Life  Assurance  Society,  [1896]  2  Ch.  511; 
Be  Baron  Kensington,  [1902]  1  Ch.  203;  and  Honywood  v.  Honywood, 
[1902]  1  Ch.  347;  in  which  the  above  cases  are  discussed  and  the  ratio 
decidendi  applied;  and  of.  Be  Holt,  85  1».  J.  Ch.  779. 

(r)  Be  Yoimg,  [1913]  1  Ch.  272. 

(s)  See  Mr.  Swanston's  note  to  Dillon  v.  Parker,  1  Swanst.  332, 
and  the  cases  there  collected;  Grissell  v.  Swinhoe,  L.  E.  7  Eq.  291; 
Cooper  V.  Cooper,  L.  R.  6  Oh.  15;  L.  R.  7  H.  L.  53.  Where  there 
are  several  next  of  kin,  each  of  them  may  liave  a  separate  right  of 
election,  and,  neither  the  election  of  the  majority,  nor  that  of  the  heir 
or  administrator,  will  bind  the  others:  Fytche  v.  Fytche,  L.  R.  7 
Eq.  494. 

(0  1  Swanst.  332,  note;  Pigott  v.  Bagley,  M'Clel.  &  Y.  576,  per 
Alexander,  0.  B. 

(m)  1  Swanst.  332,  note. 

(x)  See  the  cases  collected  and  discussed  in  the  valuable  note  of 
Mr.  Swanston  to  Oretton  v.  Haward,  1  Swanst.  433;  and  that  of 
Mr.  Jacob  to  bis  edition  of  Rop.  Husb.  and  "Wife,  vol.  i.  p.  566. 
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to  be  made  to  the  persons  disappointed  'by  the  election  to  take 
against  the  instrument  {y).  The  obligation  of  the  person  elect- 
ing to  take  under  the  instrument  appears  to  be  confined  to  con- 
firming the  instrument  so  far  as  he  is  able,  and  there  is  no 
decision  decreeing  compensation  {z) . 

Where  by  reason  of  an  election  to  take  under  the  instrument 
property  is  set  free  to  pass  under  the  instrument,  that  property 
becomes  subject  to  aU  the  incidents  it  would  have  been  subject 
to  had  it  been  throughout  the  property  of  the  donor  {a). 

The  amount  of  compensation  payable  to  the  persons  dis- 
appointed by  the  election  must  be  ascertained  at  the  date  of  the 
testator's  death  and  not  at  the  date  of  the  election,  and  where  the 
person  electing  against  the  Will  has  been  in  possession  there 
must  be  an  account  of  the  rents  and  profits  (&). 

A  person  electing  to  take  against  a  Will  is  not  thereb}^  pre- 
cluded from  claiming  compensation  from  another  person  who 
by  making  a  similar  election  deprives  him  of  benefits  given  by 
the  Will(c).      '-' 

Where  infants  are  put  to  their  election,  the  Court  will  elect 
for  them  if  it  be  for  their  benefit  {d) . 


SECTION   X. 

Refunding  of  Legacies. 

Under  certain  circumstances,  legatees  are  bound  to  refund 
their  legacies,  or  a  rateable  part  of  them.  It  will,  perhaps,  be 
most  convenient  to  consider,  1st,  In  what  cases  the  executor  can 
compel  a  legatee  to  refund;  2ndly,  In  what  cases  a  creditor  has 
that  right;  3rdly,  In  what  cases  one  legatee  can  make  another 
refund:    It  will  be  observed,  however,  that  the  two  latter  of 

{y)  1  Swanst.  442,  note:  But  see  Mr.  Jacob's  note,  uhi  supra,  and 
Greemoood  v.  Penny,  12  Beav.  403.  The  pex'sons  disappointed  by  the 
election  to  take  against  the  Will,  are  entitled  to  compensation  out  of 
the  benefits  given  by  the  Will  to  the  party  so  electing,  in  proportion 
to  the  value  of  the  interests  of  which  they  are  disappointixl:  Howells 
V.  Jenkins,  1  De  G.  J.  &  S.  617;   Rogers  v.  Jones,  3  C.  D.  688. 

(z)  Be  Chesham,  31  0.  D.  466;  see  Re  Macartneij,  [1918]  1  Ch.  300. 

(a)  Re  Williams,  Cimliffe  v.    W.,  [1915]  1  Ch.  450. 

(6)  Re  Hancock,  [1905J  1  Ch.  16. 

(c)  Re  Booth,  [1906]  2  Ch.  321. 

(d)  Bhmt  V.  Lack,  26  L.  J.  Ch.  148;  Lamb  v.  La7nb,  5  W.  R.  772; 
Re  Chesham.  31  C.  D.  466,  472. 
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these  inquiries   arc    not    properly    within    the    soope    of    this 

^Prcatise. 

ist.  When  the       1st.  In   what  case   the   executor   can    compel   a  legatee   to 

makeab'^'nT-    I'efund.     The  general  rule  on  this  subject  was  laid  down  by 

tee  refund.       gfr  John  Strange,  M.  R.,  in  On  v.  Kaines  (e):  "Whenever 

an  executor  pays  a  legacy,  the  presumption  is,  that  he  has 

sufficient  to  pay  all  legacies,  and  the  Court  will  oblige  him,  if 

solvent,  to  pay  the  rest;  and  not  permit  him  to  bring  a  bill  to 

oompel  the  legatee,  whom  he  voluntarily  paid,  to  refund  "  (/). 

But  where  the  payment  of  the  legacy  b^y  the  executor  is  under 
the  compulsion  of  a  suit,  he  is  entitled  to  compel  the  legatee  to 
refund,  in  case  of  a  deficiency  of  asisets  {g). 

Again,  if  the  executor  pays  away  the  assets  in  legacies,  and 
afterwards  debts  appear,  of  which  he  had  no  previous  notice, 
and  which  he  is  obliged  to  discharge,  he  may  compel  the  legatees 
to  refund  (Ji). 

But  an  executor  cannot  compel  residuary  legatees  to  refund 
if  he  has  "  paid  over  the  assets  with  notice  of  a  debt  "  {i). 

It  seems  that,  formerly,  leg-atees  used  to  give  security  to 
the  executor  for  refmiding,  if  the  assets  should  prove  in- 
sufficient {k). 

In  Livesey  v.  Livesey  (I),  an  annuity  was  bequeathed  to  a 
legatee,  but  he  was  not  entitled  to  it  until  he  attained  twenty- 
one:  The  executrix,  by  mistake,  made  payments  to  the  legatee 
in  respect  of  his  annuity  for  two  years  before  he  attained  that 
age:  And  it  was  holden  that  the  executrix  was  entitled  to 
retain  them  out  of  the  future  payments  of  the  annuity  (m) .  So 
where  executors  inadvertently  paid  legacy  duty  on  a  life  interest 

(e)  2  Ves.  Sen.  194. 

(/)  See  also  Coppin  v.  Coppin,  2  P.  Wms.  296;  Re  Home,  [19051 
1  Ch.  70;  but  see  Re  Ainsworth,  [1915]  2  Oh.  96,  infra. 

(g)  Newman  v.  Barton,  2  Vern.  205;  Noel  v.  Robinson,  2  Ventr.  368. 

(h)  Nelthorpe  v.  Biscoe,  1  Chanc.  Oas.  136;  Davis  v.  Davis,  8  Vin. 
Abr.  423,  tit.  Devise  (Q.  d.),  pi.  35;  1  Eop.  Leg.  398,  3rd  edit.;  Doe 
V.  Oimj,  3  East,  120,  123,  per  Lord  Ellenborough. 

(i)  Jervis  v.  Wolferstan,  L.  E.  18  Eq.  18.  A  notice,  however,  of 
a  possible  remote  contingent  liability  is  not  suflBcient  to  disable  an 
executor  from  recovering  back  the  assets  when  it  afterwai-ds  ripens 
into  a  debt.  Notice  of  a  liability  on  shares  will  not  prevent  executors 
calling  on  legatees  to  refund,  for  a  liability  on  shares  does  not  become 
a  debt  until  a  call  is  made:   Whittaker  v.  Kershaw,  45  C.  D.  320. 

{k)  Chamberlain  v.  Chamberlain,  1  Ohanc.  Oas.  257;  March  v. 
Rtissell.  3  M.  &  Or.  31,  41;  a7ite,  p.  1081. 

(0  3  Euss.  Ch.  0.  287. 

(m)  See  also  Cooper  v.  Pitcher,  4  Hare,  485. 
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out  of  capital,  they  were  allowed  to  retain  the  amount  out  of 
future  payments  of  the  annuity  {n) . 

2.  In  what  case  a  creditor  of  the  t^tator  can  call  on  a  legatee  2ad.  When  a 
to  refund.    Where  the  testator's  funds  at  the  time  of  his  death  ^^^^^  ^  w^- 
are  not  sufficient  to  pay  both  debts  and  legacies,  it  is  clear  that  tee  refund : 
an  unsatisfied  creditor  can  compel  a  satisfied  legatee  to  i-efund, 
whether   the   legacy  was  paid  to  him  ^voluntarily  or  by  com- 
pulsion (o):  and  he  has  the  same  right,  although  the  testator's 
funds  at  the  time  of  his  death  were  sufficient  to  pay  both  debts 
and  legacies  (p);  and  although  the  assets  were  handed  over  to 
the  legatee  by  the  personal  representative  in  ignorance  of  the 
creditor's  demand  {q).     So  where  a  bankrupt  effected  policies 
on  his  life  and  died  intestate  and  his  administrator  distributed 
the  policy  moneys  among  the  next  of  tin,  it  was  held  that  the 

(w)  Re  Ainsworth,  [1915]  2  Ch.  96;   and  see  Re  Musgrave,  [1916] 

2  Ch.  417,  where  trustees  paid  an  annuity  without  deducting  income 
tax. 

(o)  Hodges  v.  Waddington,  2  Ventr.  360;  Noel  v.  Robinson,  1  Vern. 
94;  Anon.,  1  Vern.  162;  Newman  v.  Barton,  2  Vern.  205;  Gillespie  v. 
Alexander,  3  Euss.  Ch.  C.  136,  137,  by  Lrord  Eldon;  March  v.  Russell, 

3  M.  &  Cr.  31;  Noble  v.  Brett,  24  Beav.  499;  Jei-vis  v.  Wolferstan, 
L.  E.  18  Eq.  18,  25;  Hunter  v.  Young,  4  Ex.  D.  256,  261.  An 
unpaid  creditor  has  not  lost  his  right  to  compel  a  satisfied  legatee  to 
refund  even  though  such  creditor  may  be  the  executor  himself:  Jervis 
V.  Wolferstan,  L.  E.  18  Eq.  18,  25.  The  proviso  at  the  end  of  sect.  29 
of  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35)  preserves  the  right 
of  creditors  to  follow  the  assats  of  a  testator,  ante,  p.  1083.  If,  in  an 
action  against  executors  for  a  legacy,  the  executors  admit  assets,  and 
judgment  is  given  for  payment  of  the  legacy  de  bonis  propriis:  Qucere, 
whether  an  unpaid  creditor  can  call  upon  the  legatee  to  refund  the 
legacy.  Semble,  the  creditor  could  recover  the  legacy  in  such  a  case 
if  it  was  in  fact  paid  out  of  the  testator's  assets,  but  not  if  it  was 
paid  by  the  executors  de  bonis  propriis:  Re  Brogden,  38  C.  D.  546. 
it  would  seem  that  the  executor  need  not  be  made  a  defendant,  at  all 
events  in  cases  where  he  has  given  the  notices  required  by  Lord  St. 
Leonards'  Act,  22  &  23  Vict.  c.  35,  and  had  at  the  time  of  distribution 
no  notice  of  the  plaintiff's  claim:  Hunter  v.  Young,  4  Ex.  D.  256. 

{p)  Hodges  v.  Waddington,  2  Ventr.  360;  Thomas  v.  Griffith,  2 
Giff.  504.  This  right  may  be  lost  by  laches,  acquiescence,  or  such  a 
course  of  dealing  as  would  render  the  assertion  of  such  right  inequit- 
able: Ridgway  v.  Newstead,  2  Giff.  492;  S.  C,  on  Appeal,  30  L.  J. 
Ch.  889;  cf.  Re  Eustace,  [1912]  1  Ch.  561.  And  so  the  right  of  mort- 
gagees of  real  estate,  whose  security  proves  insufficient,  to  come  against 
the  residuary  legatees  of  the  mortgagor  amongst  whom  his  personal 
estate  has  been  distributed,  is  a  purely  equitable  riglit,  and  the  Court 
will  not  enforce  it,  if  there  are  circumstances  which  would  make  it 
inequitable  to  do  so:  Blake  v.  Gale,  32  C.  D.  571;  but  they  may  oamc 
against  other  real  estate:  Re  Eustace,  supra. 

(q)  March  v.  Russell,  3  M.  &  Cr.  31.  The  rule  applied  in  Gillespi< 
V.  Alexander,  3  Euss.  130  (aiile,  p.  1084),  confining  the  liability  o. 
the  legatee  to  a  proportionate  share  of  the  debt,  doos  not  apptv  where 
the  estate  has  not  been  administered  by  the  Court:  Davies  v.  Nicolson 
2  De  G.  &  J.  693. 
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but  a  pur- 
chase or 
mortgage 
is  valid  as 
against  an 
unsatisfied 
creditor : 


unless  the 
executor,  or 
the  Court  ad- 
ministering 
the  estate  still 
retains 
control. 
3rd.  When 
one  legatee 
can  make 
another  re- 
fund. 


{idniinistrator  was  not  personally  liable  but  that  the  next  of  kin 
must  refund  the  money  even  though  paid  and  received  in  good 
xaith  and  without  notice  of  the  bankruptcy  (r)." 

If  an  executor  who  is  also  residuary  legatee  sells  or  mortgages; 
an  asset  of  the  testator  for  valuable  consideration  to  a  pea'sooi 
who  has  no  notice  of  the  existence  of  unsatisfied  debts  of  the 
testator,  or  of  any  ground  which  rendered  it  improper  for  the 
executor  so  to  deal  with  the  asset,  that  person's  purchase  or 
mortgage  is  valid  against  any  unsatisfied  creditor  of  the 
testator.  The  case  of  an  executor  who  is  residuary  legatee 
dealing  with  an  asset  is  the  same  in  principle  as  the  case  of  a 
legatee  who  is  not  executor,  but  whose  legacy  has  been  assented 
to  by  the  executor,  and  who  deals  with  his  legacy  for  valuable 
consideration.  In  this  last  case  unsatisfied  creditors  have  the 
right  tc  f oUow  the  legacy  as  against  'the  legatee  or  volunteers 
claiming  through  him,  but  not  as  against  purchasers  from  the 
legatee  for  valuable  consideration;  and  this  immunity  on  the 
part  of  the  purchasers  is  not  limited  to  cases  of  legal  assets  or 
to  oases  where  the  purchasers  have  obtained  the  legal  estate  or 
its  equivalent  (s).  The  immunity  on  the  part  of  purchasers, 
however,  does  not  exist  where  the  executor  or  the  Court  ad- 
ministering the  testator's  estate,  still  retains  control  over  the 
assets  {t), 

3.  In  what  cases  one  legatee  can  oblige  another  to  refund. 
If  the  assets  were  originally  sufficient  to  satisfy  all  the  legacies, 
and  afterwards,  by  the  wasting  of  the  executor,  there  is  a 
deficiency,  an  unsatisfied  legatee  cannot  oblige  a  satisfied  one  to 
refund,  whether  the  legacy  were  paid  him  with  or  without 
suit  (m).  But  if  the  assets  were  not  originally  sufficient  to  pay 
all  the  legacies,  and  one  legatee  receives  liis  legacy  in  full,  in 


(r)  Re  Bennett,  [1907]  1  K.  B.  149. 

(s)  Per  Eomer,  J.,  in  Oraham  v.  Drummond,  [1896]  1  Ch.  968.  See 
also  Dilkes  v.  Broadmead,  2  Giff.  113. 

{t)  Noble  V.  Brett,  24  Beav.  499;  and  Hooper  v.  Synart,  1  C.  D.  90. 

(«)  A  fortiori  there  can  be  no  such  right  where  the  loss  of  the 
assets  has  occurred,  not  by  the  conduct  of  the  executor,  but  from  merely 
accidental  circumstances:  Fenwick  v.  Clarke,  31  L.  J.  Ch.  728.  Where 
one  of  several  residuary  legatees,  or  next  of  kin,  has  received  his  share 
of  the  estate  of  a  testator  or  an  intestate,  the  others  cannot  call  upon 
him  to  refund  if  the  estate  is  subsequently  wasted;  secus,  if  the 
wasting  has  taken  place  before  such  share  was  received.  The  buitien 
of  proof  lies  on  those  who  call  upon  the  residuary  legatee  or  next  of 
kin  to  refund,  to  show  that  the  wasting  took  place  before  the  share 
was  paid  over:  Peterson  v.  Peterson,  L.  E.  3  Eq.  111.  See  ante, 
p.  1090. 
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that  case  the  unsatisfied  legatees  may  compel  the  one  so  paid  to 
refmid  {v). 

It  would  seem,  that  in  no  case  where  the  executor  is  solvent, 
can  an  unsatisfied  legatee  maintain  a  suit  against  another  who 
has  been  satisfied :  because  the  remedy  is  in  the  first  place  against 
the  executor,  who,  by  paying  the  one  legacy,  has  admitted 
assets  to  pay  all  {x). 

But  where  a  specific  legacy  given  by  Will  had  been  assented 
to  and  paid,  and  by  a  codicil  subsequently  discovered  it  was 
found  to  be  revoked  and  given  td  another,  the  latter  legatee  could 
recover  from  the  former  both  the  legacy  and  mesne  income  (?/). 

It  remains  to  be  considered,  in  what  cases  legatees,  who  are  Legatee  re- 
oompelled  to  refund,  shall  do  so  with  interest.     On  this  point  char-^ed  with 
Lord  Eldon  has  stated  {z)  the  rule  to  be,  "  If  a  legacy  has  been  interest, 
erroneously^  paid  to  a  leigatee,  who  has  no  farther  property  in  the 
estate,  in  recalling  that  payment,  I  apprehend  that  the  rule  of 
the  Court  is  not  to  charge  interest :  /but  if  the  legatee  is  entitled 
to  another  fund  making  interest  in  the  hands  of  the  Court, 
justice  must  be  done  out  of  his  share." 

(v)  By  Sir  Joseph  Jekyll.  in  Walcot  v.  Hall,  1  P.  Wms.  495.  See 
note  (1),  by  Mr.  Cox;  S.  C,  2  Bro.  0.  C.  305.  See  also  the  observa- 
tion of  the  Master  of  the  llolls  in  Gillespie  v.  Alexander,  3  Buss.  Ch. 
C.  133;  and  David  v.  Froxvd,  1  M.  &  K.  200.  In  a  suit  by  a  residuary 
legatee  for  the  administration  of  the  testator's  estate  the  Court  has 
jurisdiction  to  compel  the  residuary  legatee  to  refund,  for  the  purpose 
of  paying  the  legacy  of  a  legatee  who  is  not  a  party  to  the  suit,  assets 
paid  to  the  residuary  legatee  by  the  executor  before  the  suit:  Prowse 
v.  Spicrffin,  L.  R.  5  Eq.  99;  lie  Rivers,  88  L.  J.  Ch.  462. 

(cr)   Orr  v.  Raines,  2  Ves.  Sen.  194;  1  Rop.  Leg.  399,  3rd  edit. 

ly)  Re  West,  [1909]  2  Ch.   180. 

(z)  Oittins  V.  Steele,  1  Swanst.  200;  Jervis  v.  Wolferstan,  L.  R. 
18  Eq.  18;  but  see  Re  West,  supra. 


1194 


The  Residue. 


[Pt.  III.  Bk.  III. 


CHAPTER    THE    PIFTH. 


THE    RESIDUE. 


SECTION     I. 

Tlfie  Hesiduary  Legatee. ' 

Vt  HEN  the  executor  has  paid  all  the  debts,  the  funeral  and 
testamentarj  expenses  (a),  and  all  the  legacies  heretofore  men- 
tioned, he  must,  in  the  last  place,  pay  over  the  surplus  or  residue 
of  the  personal  estate  to  the  residuary  legatee,  if  any  such  be 
nominated:  And  although  the  residuary  legatee  dies  before  the 
payment  of  debts,  and  before  the  amount (of  the  surplus  is  ascer- 
tained, yet  it  shall  devolve  on  his  personal  representative  (6). 
As  to  the  duty  of  the  executor  to  sell  the  personal  estate,  the 
law  is  thus  stated  by  Lord  Chelmsford,  1*.  C,  in  WriffJiUmck  v. 
mone°^and°*°  -^^^^  (^)  •  "  "^  residuary  legatee  has  a  right  to  insist  that,  in 
handing  over  the  oouTse  of  the  first  year  after  jthe  testator's  death  (d)  the 
executor  shall,  if  it  be  possible,  pay  ^he  debts,  legacies,  and 
funeral  and  testamentary  expenses,  so  that  the  clear  residue 
may  be  ascertained  and  paid  over  to  him,  or  if  he  has  only 
a  life  interest  in  it,  may  be  duly  secured  for  the  benefit  of  the 
persons  successively  entitled.    In  order  to  effect  'this  object,  it  is 


Duty  of  exe 
cutor  as  to 
couvertinff 


the  clear 
residue, 


(a)  As  to  what  are  testamentary  expenses,  see  ante,  p.  763.  There 
is  no  residue  of  personal  estate  until  after  payment  of  the  debts, 
funeral  and  testamentary  expenses,  and  all  costs  of  the  administration 
of  the  estate  of  the  testator:  Trethewy  v.  Helyar,  4  C.  D.  53. 

(6)  Brown  v.  Farndell,  Carth.   52;   Toller,  341. 

(c)  6  H.  L.  C.  217,  at  p.  226. 

(d)  The  result  of  the  authorities  seems  to  be,  that  there  is  no  fixed 
rule  that  conversion  must  take  place  by  the  end  of  the  year,  but  that 
that  is  the  prima  facie  rule,  and  that  the  executors  who  do  not  convert 
by  that  time  must  show  some  reason  why  they  did  not  do  so ;  and,  where 
the  question  is  distinctly  and  fairly  raised  upon  the  pleadings,  there  is 
an  onus  thrown  on  the  executors  to  justify  the  delay:  per  Sir  W. 
Page-Wood,  L.  J.,  in  Orayhurn  v.  Clarkson,  L.  E.  -3  Ch.  605.  Where 
executors  have  neglected  to  realize  assets  which  are  outstanding  upon 
an  improper  investment,  there  is  no  fixed  period  at  which  the  loss  is 
to  be  calculated.  It  depends  on  the  particular  circumstances:  Hughes 
v.  Empson,  22  B.  181. 
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the  duty  of  the  executor  to  sell  the  personal  estate,  or,  at  aU 
events,  s«o  much  of  it  as  is  required  for  the  paymeat  of  debts, 
legacies,  and  funeral  and  testamentary  expenses  (e),  and  if  from 
any  cause  it  has  been  impossible  to  ascertain  the  clear  residue  at 
the  end  of  the  year,  still  it  is  from  that  date  that  the  rig-ht 
of  those  entitled  to  life  interests  in  it  commences,  and  therefore, 
when  eventually  the  whole  estate  is  realised,  it  becomes  neces- 
sary to  ascertain  retrospectively  what  was  the  residue  at  the 
end  of  the  year-  attributing  a  due  proportion  of  the  sum  realised 
after  the  end  of  the  year  to  capital  and  a  due  jDroportion  to 
interest "(/).. 

As  to  real  estate,  the  Land  Transfer  ,Act,  1897,  provides  Duty  of 

xK    1. . executor  as  to 

real  estate : 

Sect.  2  (3).  "In  the  administration  of  the  assets  of  a  person  Land  Trans- 
dying  after  the  conftnencement  of  this  Act,  his  real  estate  shall  ^^^  •'^°*'  ^®^^* 
be  administered  in  the  same  manner,  subject  to  the  same 
liabilities  for  debt,  costs  and  expenses,  and  with  the  same 
incidents,  as  if  it  were  personal  estate;  provided  that  nothing 
herein  contained  shall  alter  or  affect  the  order  in  which  real  and 
personal  assets  respectively  are  now  applicable  in  or  towards  the 
payment  of  funeral  and  testamentary  expenses,  debts  or  legacies, 
or  the  liability  of  real  estate  to  be  charged  with  the  payment  of 
legacies  "  {g). 

Sect.  3  (1).  "At  any  time  after  the  death  of  the  owner  of 
any  land,  his  personal  representatives  may  assent  to  any  devise 
contained  in  his  Will,  or  may  convey  the  land  to  any  person 
entitled  thereto  as  heir,  devisee,  or  otherwise,  and  may  make  the 
assent  or  conveyance,  either  subject  to  a  charge  for  the  payment 
of  any  money  which  the  personal  representatives  are  liable  to 
pay,  or  without  any  such  charge;  and  on  such  assent  or  con- 
veyance, subject  to  a  charge  for  all  moneys  (if  any)  which  the 
personal  representatives  are  liable  to  pay  {h),  all  liabilities  of 
the  personal  representatives  in  respect  of  the  land  shall  cease, 

(e)  It  would  seem  that  the  executor  would  not  bo  justified  in  soiling 
more  than  Hufficient  to  pay  dcbta,  legacies,  and  funeral  and  tt\sta- 
mentary  expenses  in  the  case  of  a  residuary  legatee  being  absolutely 
entitled  to  whom  he  might  transfer  the  residue  in  its  unconverted  state. 
See  observations  of  Lord  Cairns  in  Cooper  v.  Cooper,  L.  11.  7  II.  L. 
62;  also  post,  Pt.  iii.  Bk.  iv.  Ch.  i.   §  6. 

(/)  S«;  al.so  ante,  p.  1117  et  seq. 

(g)  The  costs  of  an  administration  action  are  still  payable  out  of 
real  estate  only  so  far  a.s  they  have  boon  increased  by  its  administra- 
tion: lie  Jones,  [1902]  1  Ch.  92. 

{h)  The  charge  provided  by  this  section  does  not  extend  to  debts 
for  which  prior  to  the  commoncement  of  the  Act  the  porsonal  repro- 
W.E. — VOL.  II.  25 
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Power  to 
appropriate : 


where  there  is 
a  trust  or 
duty  to  con- 
vert, power 
unaffected  by 
sect.  4  (1)  of 
the  Act  as  to 
giving  notice 
and  the  like. 


except  as  to  any  acts  done  or  contracts  entered  into  by  them 
before  such  assent  or  conveyance." 

(2.)  "At  any  time  after  the  expiration  of  one  year  from  the 
death  of  the  owner  of  any  land,  if  his  personal  representatives 
have  failed  on  the  request  of  the  person  entitled  to  the  land  to 
convey  the  land  to  that  person,  the  Court  may,  if  it  thinks  fit, 
on  the  application  of  that  person,  and  after  notice  to  the  personal 
representatives,  order  that  the  conveyance  be  made,  or,  in  the 
case  of  registered  land,  that  the  person  so  entitled  be  registered 
as  proprietor  of  the  land,  either  solely  or  jointly  vdth  the 
personal  reprnscntatives." 

Sect.  4  (1)  of  the  Land  Transfer  Act,  1897,  contains  certain 
provisions  with  regard  to  appropriation,  but  as  these  provisions 
cannot  be  put  in  force  without  the  prescribed  rules  therein, 
referred  to  and  no  such  rules  have  been  madi  the  section  remains 
inoperative.  It  does  not  affect  the  power  of  appropriation  which 
existed  before  the  Act,  at  any  rate  in  cases  where  there  is  a  trust 
for  conversion  (i). 

Where  there  is  a  trust  for  sale  and  conversion  it  is  competent 
to  the  executor  and  trustee  to  agree  with  a  person  who  is  en- 
titled to  a  share  in  the  proceeds  of  the  conversion  to  transfer  to 
him  the  property,  without  converting  it,  in  satisfaction  pro  tanto 
of  the  money  which  would  be  coming  to  him  if  he  had  converted 
it.  It  is  not  necessary  to  go  through  the  form  of  first  converting 
the  property  and  then  giving  the  beneficiary  the  money  which 
the  beneficiary  may  be  desirous  immediately  to  reinvest  in  the 
property  which  has  just  been  sold.  Nor  is  this  principle  neces- 
sarily confined  to  the  case  where  there  is  a  trust  for  sale  and 
conversion,  for  it  may  be  that  the  circumstances  would  be  such 
that  the  executor  would  be  bound  to  turn  assets  of  the  testator 
into  money  and  apply  it  to  the  legacy  in  ordinary  course  of 
administration  apart  from  any  trust  for  sale  and  conversion. 
Such  being  the  principle,  it  is  not  affected  by  the  provisions  of 
sect.  4  (1)  of  the  Act  as  to  giving  notice  and  the  like  (/). 

sentatives  of  the  debtor  would  not  be  liable  as  regards  the  personal 
estate;  and,  therefore,  where  the  personal  representatives  have  given 
the  usual  statutory  notices  to  creditors,  the  charge  does  not  apply  to 
debts  of  which  they  have  no  notice  at  the  date  of  the  conveyance  to 
the  devisees:    lie  Ca.-y  and  Lotus  Co.itract,  [1901]  2  C.i.  4J3. 

(0  Be  Beverly,  [1901]  1  Ch.  681;  Theobald  on  Wills  (ed.  7),  464; 
Be  Salomons,  [192J]  1  Ca.  2J0.  As  to  appropriation  of  real  estate,  so'i 
Be  Wragg,  [1919]  2  Ch.  58.  A  transfer  of  stock  in  satisfaction  of  a 
legacy  must  be  stamped  with  ad  va'orem,  duty:  Dawson  v.  Inland 
Bevenue  Commrs.,  [1905]  1  Ir.  R.  69. 

(;■)  Per  Buckley,  J.,  in  Be  Beverly,  [1901]  1  Ch.  681.  See  also 
Be  Lepine,  [1892]  1  Ch.  210;  and  Be  Hall,  [1903]  2  Ch.  226.     As  to 
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Where  there  was  no  trust  or  duty  to  convert,  but  simply  a 
gift  of  property  among  certain  persons,  it  was  held  that  exe- 
cutors might  appropriate  specific  assets  to  a  trust  share  of  residue 
or  transfer  them  to  the  legatee  of  a  share,  in  advance  of  final 
division  (fc),  but  this  does  not  apply  where  the  legacy  is  con- 
tingent {I). 

A  sole  executor  who  is  also  a  beneficiary  cannot  appropriate 
towards  his  own  legacy  or  share  of  residue  any  securities  which 
have  no  market  value  and  at  his  own  price  (w). 

An  administrator  has  a  similar  power  of  appropriation  (w). 

No  particular  mode  of  expression  is  necessary  to  constitute  a  What  terms 
residuary  legatee:  It  is  sufiicient,  if  the  intention  of  the  testator  suffiHenTto'^^ 
be  jDlainly  expressed  in  the  Will,  that  the  surplus  of  his  estate,  constitute  a 
after  payment  of  debts  and  legacies,  shall  be  taken  by  a  person  legatee, 
there  designated  (o). 

The  following  bequests  have  been  held  to  constitute  the 
donees  residuary  Legatees  under  the  respective  Wills: — "  I  think 
there  will  be  something  left  after  all  funeral  expenses,  &c., 
being  paid,  to  give  W.  B.,  now  at  school,  towards  equipping 
him  to  any  profession  he  may  hereafter  "be  appointed  to  "  (p). 
"  K  there  is  money  left  unemployed,  I  desire  it  may  be  given 
in  charity  "  {q).  "  I  guess  there  will  be  found  sufiicient  in  my 
banker's  hands  to  defray  and  discharge  my  debts,  which  I 
herebj''  desire  E.  M.  to  do,  and  Iceep  the  i-esidue  for  her  own  use 

appropriation  of  unauthorised   investments,   see  Re  Marshall,  [19141 
1  Ch.  192;  Re  Craven,  [1914]  1  Oh.  358. 

(/c)  Re  Richardson,  [1896]  1  Ch.  512.  See  also  Re  Brooks,  [1897] 
76  L.  T.  771;  Re  Nickels,  [1898]  1  Ch.  630;  Re  Craven,  supra;  Re 
Cooke,  [1913]  2  Ch.  661.  i 

(0  Ante,   p.    1129. 

(m)  Re  Bythway,  80  L.  J.  Ch.  246,  distinguishing  Barclay  v.  Owen, 
60  L.  T.   220. 

(n)  Elliott  V.  Kemp,  7  M.  &  W.  303;  Barclay  v.  Owen,  supra. 

(o)  Bland  V.  Lamb,  2  Jac.  &  W.  399;  JJeame  v.  Wigginton,  6Madd. 
120;  Fleming  v.  Burrows,  1  Russ.  276.  The  term  "residuary  legatee" 
is  not  of  an  invariable  nature:  it  must  be  fashioned  and  moulded  by 
the  context  of  the  Will:  Singleton  v.  Tomlinson,  3  App.  Cas.  404. 
So  in  a  Will  which  contained  a  direct  gift  of  real  property,  tho 
"  residuary  legatee  "  was  held  to  take  the  freehold  estate  of  the  testator 
not  specifically  devised:  Hughes  v.  PriHchard,  6  C.  D.  24;  but  he 
does  not  take  real  property  undisposed  of  by  the  Will  where  there  is 
nothing  in  the  context  of  the  Will  to  enable  tho  Court  lo  read  tho 
words  "residuary  legatee"  as  "residuary  devisee,"  e.g.,  where  there 
is  no  direct  gift  of  real  property,  and  where  the  testator  had  none  at 
the  date  of  the  Will:  Re  Methuen  and  Blore's  Contract,  16  0.  D.  696; 
Re  Oihbs.  [1907]  1  Ch.  465.     See  also  Re  Morris,  W.  N.   (1894)  85. 

(p)  Lcighton  v.   BaiUir,  3  M.  &  K.  267. 

(q)  Legge  v.    A^giH.  1  Turn.  &  Ru?s.  265. 

20   (2) 
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and  pleasure"  (r);  "all  that  may  remain  of  my  money  after 
my  lawful  debts  and  legacies  are  paid  "  (s);  "  whatever  remains 
of  money"  (i);  "  aU  the  rest  of  my  money,  however  in- 
vested "  (m);  "  household  furniture,  goods,  ready  money,  debts, 
and  securities"  (u);  "all  other  chattels"  (w);  "after  these 
legacies  and  my  doctor's  bills  and  funeral  expenses  are  paid,  I 
leave  {sic)  to  my  sister  without  any  power  or  control  of  her 
husband"  (cc),  without  stating  what  was  left  by  testator; 
"  what  is  left,  my  books  and  furniture  and  other  things  "  (?/); 
"  everything  of  every  kind  that  I  have  now  or  may  have  at  the 
time  of  my  decease  in  my  apartments  at  A.  or  elsewhere  "  (0); 
"after  payment  of  all  my  just  debts,  I  give  all  the  remainder 
of  money,  goods  and  debts  due  to  Ine  "  («);  "  one-half  of  the 
money  of  which  I  am  possessed  to  A .  and  the  remainder  equally 
between  B.  and  C."  (6);  "the  whole  residue  of  money,  except 
such  things  are  are  undermentioned  "  (c) ;  "the  rest  of  my 
money"  (6^);  "the  residue  of  my  money"  (e);  "  any  little 
money  left "  (/). 

The  following  bequests  have  been  held  Tiot  !to  constitute  the 
of  bequest  are    i  -11^^ 

insufficient  to    donees  residuary  legatees:  — 

"  In  case  there  is  any  money  remaining  "  (out  of  proceeds 
of  sale  after  certain  specific  legacies)  "  I  should  wish  it  to  be 
given  in  private  charity  "  {g)\  "  three  or  four  thousand  pounds 
or  whatever  remaining  sum  or  sums"  (/i);  "  I  beg  that  the 
remainder  of  my  money  and  effects  may  be  expended  in  pur- 
chasing a  suitable  present  for  my  godson  D."  {i)\  "whatever 
may  remain  to  my  account  after  payment  of  my  debts  and 
pecuniary  legacies"  (/);  "such  money,  stocks,  funds  or  other 
securities,  not  hereafter  specially  devised,  as  I  may  die  possessed 

r)  Boys  v.  Morgan,  9  Sim.  289;  3  M.  &  Cr.  661. 

s)  Rogers  v.  Thomas,  2  Keen,  8;  Be  Egan,  [1899]  1  Oh.  688. 

t)  Dawson  v.  Gaskoin,  2  Keen,  14. 

u)  Be  Pringle,  17  0.  D.  819. 

v)  Avison  V.   Simpson,  Johns.   43. 

w)  In  the  goods  of  Sharman,  L.  R.  1  P.  &  D.  661. 

x)  Be  Bassetfs  Estate,  L.  E.  14  Eq.  54. 

y)  In  the  goods  of  Cadge,  L.  R.  1  P.  &  D.  543. 

z)  In  the  goods  of  Scarborowgh,  30  L.  J.  P.  &  M.  85. 

a)  In  the  goods  of  Bloomfield,  31  L.  J.  P.  &  M.  119. 

6)  Be  Cadogan,  25  C.  D.  154. 

c)  In  the  goods  of  White,  7  P.  D.  65. 

d)  In  the  goods  of  Bramley,  [1902]  P.  106. 

e)  Be  Smith,  42  0.  D.  302.  J 
/)  Be  Douglas,  [1905]  1  Ch.  279. 
g)   Ommanney  v.  Butcher,  1  Turn.  &  Rnss.  260. 
h)   Wrench  v.  Jutting,  3  Beav.  521. 
i)  Borton  v.  Dunbar,  2  Giff.  221;  2  De  G.  F.  &  J.  338. 
;■)  Hastings  v.  Hane,  6  Sim.  67. 


What  terms 


constitute  a 

residuary 

learatee. 
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of  "  (fe).     The  naming  of  a  "  residuary  legatee  '•'  does  not  con- 
stitute a  residuary  devise  (J). 

By  the  Wills  Act,  1  Viot.  c.  26,  s.  25,  "unless  a  contrai"y  What  shall  be 
intention  shall  appear  by  the  Will,  such  teal  estate  or  interest  residuary  ^  * 
therein,  as  shall  be  comprised  or  intended  to  be  comprised  in  <ie\a8e  \mder 
any  devise  in  such  Will  contained,  which  shall  fail  or  be  void  s.  25.      * 
by  reason  of  the  death  of  the  devisee  in  the  lifetime  of  tlie 
testator,  or  by  reason  of  such  devise  being  contrary  to  law,  ox 
otherwise  incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  Will  "  (m). 

Where  the  residuary  legatee  is  nominated  generally,  he  is  Rights  of  resi- 
entitled,  in  that  character,  to  whatever  may  fall  into  the  residue  f)^neraUy***^ 
after  the  making  of  the  Will,  by  lapse,  invalid  disposition,  or 
other  accident  {n) ;  or  by  acquirement  subsequent  to  the  date  of 
the 'Will  (o).     "It  has  been  long  settled,"  said  Sir  William 

{k)  In  the  goods  of  Aston,  6  P.  D.  203.  See  the  cases  collected, 
ante,  p.  935  et  seq.,  as  to  restricting  "goods,"  "chattels,"  and  other 
general  words,  when  coupled  with  ottier  words  of  a  limited  significa- 
tion, to  things  ejusdem  generis.  As  to  construction  of  the  words 
"money,"  "moneys,"  &c.,  see  ante,  p.  940  et  seq. 

(l)  Be  Qihhs,  [1907]  1  Ch.  465;  but  see  Be  Stephen,  [1913]  W.N. 
210. 

(to)  As  to  what  is  a  residuary  devise  within  the  meaning  of  this 
section,  see  Be  Brown  s  Trusts,  1  K.  &  J.  522,  from  which  it  appeal's 
that  the  words  in  the  25th  section  of  the  Act  apply  to  a  general 
residuary  devise  and  not  to  a  devise  of  the  rest  of  the  property  in  a 
place  where  parts  of  the  property  are  given  beforehand  to  other 
persons:  Cogswell  v.  Armstrong,  2  K.  &  J.  227;  Green  v.  Dunn,  20 
Beav.  6;  Springett  v.  Jenings,  L.  R.  6  Ch.  333;  Be  Mason,  [1901] 
1  Ch.  619;  [1903]  A.  0.  1.  A  devise  of  real  estate  by  way  of  appoint- 
ment which  fails,  or  is  void,  falls  into  the  residuary  devise  under  this 
section,  unless  a  contrary  intention  appear  by  the  Will:  Freme  v. 
Clement,  18  C.  D.  499.  See,  however,  as  to  this  case,  Ilolyland  v. 
Lewin,  26  0.  D.  266;  and  see  Be  Paul,  [1920]  1  Oh.  99. 

(n)  Jackson  v.  Kelly,  2  Ves.  Sen.  285;  Kennell  v.  Abbott,  4  Ves. 
803;  Cambridge  v.  Boas,  8  Ves.  12;  Bird  v.  Le  Fevre,  15  Ves.  589; 
Boberts  v.  Cooke,  16  Ves.  451;  Smith  v.  Fitzgerald,  3  V.  <&  B.  3; 
Leake  v.  Bobinson,  2  Meriv.  392;  Legge  v.  Asgill,  1  Turn.  265,  in 
notis;  Andree  v.  Ward,  1  Russ.  Chanc.  Cas.  260;  Beynolds  v.  Kort- 
right,  18  Beav.  417;   Bush  v.  Cotvan,  32  Beav.  228. 

(o)  Bland  v.  Lamb,  5  Madd.  412;  S.  C,  confirmed  on  appeal,  2  Jac. 
&  Walk.  399;  Ilearne  v.  Wiqginton,  6  Madd.  119.  Sec  Cox  v. 
Bennett,  L.  R.  6  Bq.  422;  Be  Knight,  34  C.  D.  518.  The  nomination 
of  a  residuary  legatee  will  not  prevent  his  taking  a  lapsed  Ix^quost 
by  substitution,  i.e.,  in  the  place  of  the  deceased  Icgateo,  when  the 
testator  shows  his  intention  that  the  residuary  legatee  should  so  take 
it,  and  there  is  no  inconsistency  between  the  cJiaractcrs  of  a  residuary 
and  a  particular  or  substituted  legatee  to  prevent  it:  In  fact,  the 
latter  title  may  be  more  beneficial  than  the  former  upon  a  doficienoy 
of  assets  to  pay  all  the  debts  and  legacie^s;  for  as  residuary  lo^ateo  ho 
can  claim  nothing  until  all  debts  and  legacies  are  fully  paid;  But  as  a 
particular  or  substituted  legatee,  his  right  to  an  equality  of  payment 
witJi  the  rest  is  preserved;  so  that,  after  rateably  abating  witli  them, 
he  is  entitled  to  receive  the  remainder  of  the  legacy:  1  Hop.  Log.  429, 
3rd  edit.;  Bose  v.  Base,  17  Ves.  347,  352. 
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Grrant,  in  Cambridge  v.  Hous  (p),  "  that  a  tesiduary  bequest  of 
personal  estate  carries  not  only  everything  not  disposed  of,  but 
everything  that,  in  the  event,  turns  out  not  to  be  disposed  of." 
So  it  was  observed  by  Sir  John  Loach,  V.-C,  in  Jones  v. 
Mitchell  (q):  "The  Will  as  to  personal  estate,  speaks  at  the 
time  of  the  death  of  the  testator,  and  the  residuary  legatee 
takes,  not  only  what  is  undisposed  of  by  the  expressions  of  the 
Will,  but  that  which  becomes  undisposed  of  at  the  death,  by 
disappointment  of  the  intentions  of  the  Will." 

Accordingly,  where  a  testator  bequeathed  all  his  personal 
estate,  except  the  money  laid  out  in  stocks,  mortgages,  and 
bonds,  to  A.;  and  as  to  his  money  in  stock,  and  on  mortgages 
and  bonds,  he  gave  the  same  to  B.;  and  the  gift  to  B.  failed  by 
an  event  analogous  to  a  lapse;  it  was  held  that  the  property 
which  was  intended  to  be  given  to  B.  passed  under  the  residuary 
bequest  to  A.  (r). 

Again,  where  a  testatrix,  by  mistake,  recited  in  her  Will  that 
she  had  settled  upon  A.  a  particular  property,  which,  in  fact, 
was  still  at  her  disposition,  and  the  Will  contained  other  recitals 

(p)  8  Ves.  12,  25. 

(g)  1  Sim.  &  Stu.  294. 

(/■)  Evans  v.  Jones,  2  Coll.  51G;  Blight  v.  HartnoU,  23  0.  D.  218. 
See  also  Thompson  v.  Whitelock,  1  De  G.  &  J.  490;  Ee  Bagot,  [1893] 
3  Ch.  348.  The  question  in  such  cases  is,  whether  the  property  is 
excepted  in  order  to  take  it  away,  under  all  circumstances,  and  for  all 
purposes,  from  the  person  to  whom  the  rest  is  given,  or  whether  merely 
for  the  purpose  of  giving  it  to  some  one  else:  Bernard  v.  Minshull, 
Johns.  296,  299.  And  see  the  application  of  this  distinction  in  Be 
Fraser,  [1904]  1  Ch.  726,  where  certain  chattels  real  were  held  to  be 
excepted  for  all  purposes  from  a  general  bequest  of  personal  estate. 
Where  a  testator  makes  a  residuary  gift  with  regard  to  a  particular 
fund,  the  question  in  all  cases  will  be,  whether  the  testator  by  the 
residuary  gift  gives  the  whole  fund  to  the  residuary  legatee  subject 
to  the  particular  gifts,  or  whether  he  gives  to  the  residuary  legatee 
the  balance  of  the  fund  after  deducting  the  particular  gifts.  In  the 
former  case,  if  a  particular  legacy  lapses,  or  there  is  an  invalid  disposi- 
tion, the  gift  that  fails  will  fall  into  the  particular  residue,  in  the 
latter  case  it  will  not.  See  Champney  v.  Davij,  11  0.  D.  949.  This 
question  may,  of  course,  arise  equally  whether  the  testator  is  dealing 
with  his  own  property,  or  with  property  over  which  he  has  merely  a 
power  of  appointment,  and  whether  that  power  of  appointment  is 
special  err  general.  Of  the  former  construction,  Falkner  v.  Butler, 
Amb.  514;  Oke  v.  Heath,  1  Ves.  Sen.  135;  'Be  Harries'  Trust,  Johns. 
199;  Carter  v.  Taggart,  16  Sim.  423,  are  instances:  of  the  latter, 
Easu/mv.  Appleford,  5  My.  &  Cr.  56.  In  Be  Jeafresons  Trusts,  L.  E. 
2  Eq.  276,  the  residuary  gift  was  held  to  apply  to  the  balance,  only 
as  to  the  general  fund  with  which  the  testatrix  was  dealing,  and  to 
constitute  a  gift  of  the  balance,  subject  to  particular  gifts  out  of  that 
balance  which  failed.  Where  the  gift  is  a  gift  of  the  residue  subject 
to  particular  gifts  which  fail,  they  will  fall  into  the  residue,  even 
though  the  failure  does  not  arise  from  the  happening  or  not  happening 
of  the  event  on  which  the  Will  directs  such  a  gift  to  fall  into  th& 
residue:  Be  Meredith's  Trt<sts,  3  C.  D.  757. 
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and  bequests  of  other  properties,  and  also  a  residuary  bequest  in 
favour  of  X.,  it  was  held  by  ^he  Court  of  Appeal  that  the 
property  mentioned  in  the  recital  passed  under  the  residuary 
gift  to  X.  (s). 

The  foundation  of  this  general  rule  in  respect  of  lapsed 
legacies  is,  that  the  residuary  clause  is  undei'stood  to  be  intended 
to  embrace  everything  not  otherwise  effectually  given;  because 
the  testator  is  supposed  to  take  the  particular  legacy  away  from 
the  residuary  legatee  only  for  the  sake  of  the  particular  legatee; 
so  that  upon  the  failure  of  the  particular  intent,  the  Court  gives 
effect  to  the  general  intent  (t). 

When,  therefore,  from  the  construction  of  the  Will,  the  pre- 
sumption in  favour  of  such  general  intent  is  negatived,  the  rule 
does  not  apply,  and  the  lapsed   legacy  is   undisposed   of  {u). 

(s)  Re  Bagot,  [1893]  3  Ch.  348;  and  soe  p.  361,  where  A.  L.  Smith, 
L.  J.,  says:  "I  have  read  the  cases  cit«d,  and  I  extract  the  rule  of 
law  or  principle  from  them  to  be  as  follows:  To  prevent  personal 
property  which  would  otherwise  fall  into  the  general  residue,  assuming 
a  true  general  residuary  bequest  to  exist,  there  must  be  found  in  the 
Will  an  expression  of  the  testator's  intention  not  only  to  except  such 
property  either  from  the  operation  of  the  Will  or  from  the  operation 
of  the  residuai-y  clause  in  the  Will  in  favour  of  a  particular  recipient, 
but  an  intention  to  except  it  from  the  operation  of  the  Will,  or  the 
residuary  clause,  as  the  case  may  be,  whether  the  proposed  recipient 
in  the  events  which  happen  can  take  the  property  or  not.  There 
must  be  found  in  the  Will  the  intention  that,  whether  the  proposed 
recipient  can  take  the  property  or  not,  it  shall  never  faU  into  the 
general  residue." 

(t)  Easum  v.  Appleford,  5  M.  &  Cr.  61,  62. 

(m)  By  the  law  before  the  passing  of  the  Wills  Act,  a  general  bequest 
did  not  operate  as  an  execution  of  a  general  power  of  appointment, 
unless  the  intention  that  it  should  so  operate  could  be  collected  from 
the  Will,  but  now  by  sect.  27  of  that  Act  a  general  bequest  operates 
as  an  execution  of  such  power,  unless  a  contrary  intention  appears  by 
the  Will.  The  result  of  this  is,  that  the  onus  of  proving  that  the. 
testator  did  not  intend  to  execute  the  power  is  now  thrown  on  those 
who  deny  that  the  residuary  bequest  in  question  so  operates.  The 
fact  of  property  being  specifically  appointed  does  not,  if  the  appoint- 
ment fails,  show  an  intention  that  a  residuary  gift  should  not  operate 
under  sect.  27,  as  an  execution  of  the  power:  Me  Spooner's  Trusts, 
2  Sim.  N.  S.  129;  Bernard  v.  Minshull,  Johns.  276;  Re  Elen,  W.  N. 
(1893)  90;  Re  Marten,  [1902]  1  Ch.  314;  Re  Jarrett,  [1919]  1  Ch. 
366.  It  will  bo  observed  that  the  section  says  "any  personal  ostatoi 
which  ho  may  have  power  to  appoint  in  any  manner  he  may  thiiitk 
proper,"  and  applies  therefore  only  to  a  general  power,  that  is.  a  power 
which  is  general  in  regard  to  its  objects,  not  a  power  tliat  is  general 
as  regards  the  manner  of  its  exercise:  JRe  Powell's  Trusts,  39  L.  J. 
Ch.  188.  In  the  case  of  a  limited  power  the  residuary  bequest  must 
bo  in  such  terms  as  to  show  an  intention  to  e.xecuto  the  power,  and 
must,  of  course,  be  in  favour  of  an  object  of  the  power.  But,  whoa 
these  conditions  can  be  found  in  the  residuary  bequest,  the  power  will 
bo  held  to  be  executed;  and  this  will  be  so,  even  though  the  Will 
contain  an  appointment  which  fails  by  reason  of  the  appointee  not 
being  within  the  power,  and  the  residuary  legatee  will  in  such  case 
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Such  is  the  case  of  a  residuary  hcquest  to  several  as  tenants  in 
common  {v):    The  share  of  one,  dying  in  the  testator's  lifetime, 

take  the  portion  of  the  fund  badly  appointed:  Re  Meredith's  Trusts, 
3  C.  D.  757;  Re  Hunt's  Trusts,  31  0.  D.  308.  There  is  a  distinction 
between  a  general  power  of  appointment  and  a  limited  power  of 
appointment  amongst  a  particular  class.  Where  the  power  of  appoint- 
ment is  (general,  there  is  a  tendency  to  hold  that  the  appointment,  whiah 
fails  as  to  the  particular  benefit  intended  to  be  bestowed  on  tho 
appointee  named,  makes  the  property  part  of  the  general  estate  of 
the  appointor;  and  thus,  if  a  person,  having  a  general  power  of 
appointment  by  Will,  bequeath  the  fund,  the  subject  of  appointment, 
,  to  executors  in  trust,  and  the  trust  fails  as  regards  the  particular 
object,  the  resulting  trust  will  be  in  favour  of  the  next  of  kin,  or  the 
residuary  legatee,  as  the  ease  may  be,  of  the  testator,  and  not  in  favour 
of  the  persons  entitled  in  default  of  appointment:  Brickenden  v. 
Williams,  L».  E..  7  Eq.  310;  Wilkinson  v.  Schneider,  L.  E.  9  Eq. 
423.  In  Easum  v.  Appleford,  5  My.  &  Cr.  56,  where  the  resulting 
trust  was  held  to  be  in  favour  of  the  persons  entitled  in  default  of 
appointment,  the  ground  of  decision  was  that  the  words  of  the  Will 
negatived  the  intention  to  make  the  property  part  of  the  general 
estate,  the  gift  being  construed  as  the  gift  of  the  balance  of  the  fund 
after  deducting  the  amount  previously  given  out  of  it,  and  not  as  a 
gift  of  the  entire  fund  subject  to  the  previous  gift,  as  in  Re  Harries' 
Trust,  Johns.  199.  The  question  whether  the  donee  of  a  general  power 
of  appointment  has  by  his  Will  made  the  property  subject  to  the 
power  his  own  for  all  purposes,  or  has  taken  it  out  of  the  instrument 
creating  the  power  only  for  the  limited  purpose  of  giving  effect  to 
the  particular  disposition,  is  a  question  of  intention.  The  mere 
appointment  of  an  executor  is  not  sufficient  in  itself  to  show  an 
intention  to  do  so:  Re  Davies'  Trusts,  L».  E.  13  Eq.  163;  Re  Thurston, 
32  C.  D.  508.  See  also  Re  Pinede's  Settlement,  12  0.  D.  667;  Re 
Van  Hagan,  16  C.  D.  18;  Re  IckeringiU's  Estate,  17  0.  D.  151; 
Willoughhy  Osborne  v.  Holyoake,  22  0.  D.  238;  Re  Scott,  [1891]  1  Ch. 
298;  Coxen  v.  Rowland,  [1894]  1  Ch.  406;  Re  Boyd,  [1897]  2  Ch.  232; 
Re  Pryce,  [1911]  2  Ch.  286,  295.  A  power  of  appointment  in  favour 
of  any  person  or  persons  except  A.  is  not  a  general  power  within 
sect.  27,  but  may,  it  seems,  become  so  through  the  death  of  A.  at  the 
time  the  power  is  exercised:  Re  Byron's  Settlement,  [1891]  3  Ch.  474. 
A  general  bequest  will  not  operate  under  sect.  27  as  an  execution  of  a 
power  to  appoint  by  Will  or  codicil  expresslj'  referring  to  the  power: 
Re  Phillips,  41  C.  D.  417;  Phillips  v.  Cayley,  43  C.  D.  222;  see  Re 
Lane,  [1908]  2  Ch.  581,  as  to  what  is  a  sufficient  reference.  Where 
a  general  power  of  appointment  of  real  estate  by  deed  or  Will  has 
been  completely  exercised  by  deed,  a  general  devise  by  the  Will  of  the 
donee  of  the  power  subsequent  to  the  deed  will  not  per  se  amount, 
by  virtue  of  sect.  27,  to  an  exercise  of  a  power  of  revocation  and  new 
appointment:  Pomfret  v.  P erring,  5  De  G-.  M.  &  Gr.  775;  Palmer  v. 
Newell,  20  Beav.  32;  Charles  v.  Burke,  43  0.  D.  223,  note;  Re  Brace. 
[1891]  2  Ch.  671;  Re  Thursby,  [1910]  2  Ch.  181.  Where  there  is  a 
general  power  and  a  residuary  gift  dealing  with  property  of  the 
description  included  in  the  power,  the  power  will  be  executed  by  virtue 
of  sect.  27,  although  there  may  be  no  reference  in  the  residuary  gift 
to  the  power.  Wilday  v.  Barnett,  L.  E.  6  Eq.  193.  So  a  pecuniary 
bequest  not  referring  to  a  general  power  of  appointment  over  personal 
estate  may  operate  under  sect.  27  as  an  execution  of  the  power:  S.  C, 
and  Re  Wilkinson,  L.  E.  4  Ch.  587;  Re  Seabrook,  [1911]  1  Ch.  151. 


(r)  Sec   post,    p.    1206. 
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does  not  pass;  because,  the  testator  having  giveoi  to  each  a 
certain  proportion  of  his  property,  according  to  their  number, 
it  would  not  be  consistent  with  such  declared  intention  to  give 
to  the  survivor  a  larger  proportion  [x).  So  where  a  testator 
gave  one-third  of  the  residue  to  A.,  and  another  one-thii-d  to 
B.,  and  as  to  the  other  ona-third  thereof,  gave  500L  to  C,  and 
the  remainder  thereof  to  D.;  and  C.  died  in  the  lifetime  of  the 
testator;  it  was  held  that  the  500L  belonged  to  the  next  of  kin, 
as  undisposed  of  {if) . 

So  a  bequest  of  "  all  stocks,  shares  and  securities  wliioli  I  possess  or  to 
which  I  am  entitled  "  is  within  the  section:  Be  Jacob,  [1907]  1  Ch. 
445;  and  see  lie  Doherty-Waterhouse,  [1918]  2  Oh.  269.  So  a  general 
bequest  contained  in  a  Will  prior  to  the  instrument  creating  the  power  ^ 
may  operate  as  an  exercise  of  the  power,  and  the  execution  of  the 
instrument  containing  the  power  and  the  circumstances  under  which 
it  was  executed  cannot  be  looked  at  to  show  a  contrary  intention: 
Boyes  v.  Cook,  14  0.  D.  53;  Airey  v.  Bower,  12  A.  O.  263.  And  it 
would  appear,  notwithstanding  the  observations  of  Lord  St.  Leonards 
(Sug.  Pow.  8th  edit.  p.  306),  that,  even  in  the  case  of  a  power  in  a 
settlement  created  by  the  testator  himself,  it  is  not  necessary  that  the 
Will  should  show  an  intention  to  defeat  the  settlement;  but  a  residuary 
bequest,  though  defeating  the  settlement,  will  operate  as  an  execution 
of  the  power,  unless  a  contrary  intention  appear  in  the  Will.  See  Re 
Clark's  Estate,  14  0.  D.  422,  and  the  observations  therein  on  Moss  v. 
Barter,  2  Sm.  &  G.  458.  But,  although  a  settlement  cannot  be  looked 
at  to  find  a  contrary  intention,  it  may  be  looked  at  to  see  whether  the 
general  bequest  complies  with  the  power:  Phillips  v.  Cayley,  43  0.  D. 
222;  Be  Davies,  [1892]  3  Ch.  63.  Where  the  settlor  and  testator  were 
the  same  person  and  testator  made  one  Will  before  and  another  Will 
after  the  creation  of  the  power,  and  both  Wills  were  admitted  to 
probate,  it  was  held  that  the  first  Will  was  not  a  due  execution  of 
the  power:  Pettinger  v.  Ambler,  L.  E.  1  Eq.  510.  A  codicil  can  be 
read  with  a  Will  for  the  purpose  of  ascertaining  the  intention  of  the 
testator  in  the  Will:  Be  Clark's  Estate,  14  C.  D.  422;  Be  Venn,  [1904] 
2  Ch.  52,  ante,  p.  845,  n.  (.?).  A  power  to  appoint  a  sum  not  excteding 
a  certain  amount  to  be  raised  and  applied  as  the  donee  should  think 
fit,  may  be  exercised  by  a  general  dcvLsee  under  sect.  27:  Be  Jones, 
34  C.  D.  65;  but  see  Be  Salvin,  [1906]  2  Oh.  459;  'Be  Wilkinson,  [1910] 
2  Oh.  216.  Sect.  27  has,  as  we  have  seen,  no  application  to  limited 
powers  of  appointment,  that  is,  to  powers  of  appointment  limited  as 
to  the  objects  or  class  in  whose  favour  they  may  be  exercised.  In 
such  cases  the  question  whether  a  residuary  devise  or  bequest  operates 
as  an  execution  of  the  power  is  a  question  of  the  intention  of  the 
testator  to  be  gathered  from  the  terms  of  the  Will,  and  it  docs  not 
seem  useful  to  set  out  in  detail  the  cases  in  which  the  question  of 
intention  has  been  determined,  because  the  question  must  in  each 
case  turn  upon  the  terms  of  the  particular  Will  and  the  surrounding 
cii^cum  stances . 

{x)  Easum  v.  Appleford,  5  M.  &  Or.  56,  62. 

(y)  Lloyd  v.  Lloyd,  4  Beav.  231.     See  also  Skrymshrr  v.  North cofe, 

1  Swanst.    566;    Harris   v.    Davis,   1    Coll.    416;    Be   Loioman,    [1895] 

2  Oh.  318;  Bn  Whiting,  [1913]  2  Oh.  1;  Be  TFi7/.-ni^  [1920]  W.  N.  197. 
See  further,  Madcr  v.  Lapriinaudaye,  2  Coll.  443;  Clowes  v.  Clowes,  9 
Sim.  403.  See  also  Lightfoot  v.  Burstall.  1  Ilemra.  &  M.  546,  where 
there  wa-i  a  direction  that  one  of  the  shares  of  the  residue  on  a  certain 
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particular  or 
partial 
residue. 


Again,  the  testator  may,  by  the  terms  of  the  bequest,  narrow 
the  title  of  the  residuary  legatee,  so  as  to  exclude  him  from 
lapsed  legacies:  As  where  it  appears  to  be  the  intention  of  the 
testator  that  the  residuary  legatee  should  have  only  what  re- 
mained ajter  the  payment  of  legacies  {z). 

Again,  the  testator  may,  by  the  terms  of  the  Will,  so  circum- 
scribe and  confine  the  residue,  as  that  the  residuary  legatee, 
instead  of  being  a  general  legatee,  shall  bo  a  specific  legatee, 
and  then  he  shall  not  be  entitled  to  any  benefit  acoruing  from 
lapses,  unless  what  shall  have  lapsed  constitute  a  part  of  the 
particular  residue  (a).  Thus,  in  Cook  v.  Oakley  {h),  A.,  on 
board  ship,  made  his  Will,  and  gave  to  his  mother,  if  alive,  his 
gold  rings,  buttons,  and  chests  of  clothes,  and  to  his  executor, 
who  was  on  board  with  him,  his  red  box,  arrack,  and  all  things 
not  before  bequeathed;  and  at  the  time  of  making  his  WiR  he 
was  entitled  'to  &,  (considerable  leasehold  estate  by  the  death  of  hisi 
father,  of  his  right  to  which  he  was  ignorant:  It  was  held  that 
A.'s  executor  was  legatee  of  a  particular  residue,  namely,  of 
what  the  testator  had  on  board  the  ship;  and  such  legacy 
excluded  him  from  the  general  residue:  But  that  as  A.'s 
mother  died  in  his  lifetime,  his  rings,  buttons,  and  chests  of 
clothes  lapsed  into  such  particular  residue,  and  devolved  on  his 
exeeubor,  not  as  executor,  but  as  legatee  of  such  particular: 
residue  (c).  And  even  though  the  word  "residue"  be  em- 
ployed by  the  testator,  yet  if  it  appears,  on  the  construction  of 
the  whole  Will,  that  he  meant  to  use  it  in  a  more  restricted  sense 


contingency  should  sink  into  the  residue,  and  be  held  and  applied 
accordingly.  See  ako  Humble  v.  Shore,  ibid.  550,  note  (a);  7  Hare, 
247;  Sykes  v.  Si/kes,lj.  K.  3  0h.  301;  Be  Barker's  Estate,  15  0.  D.635. 
In  the  cases,  however,  of  Crawshaw  v.  Crawshaw,  14  C.  D.  817;  29  W.  E. 
68;  and  Be  Bhoades,  29  0.  D.  142,  where  in  a  Will  there  was  a  direction 
that  the  respective  shares  should  "  fall  into  the  residue,"  it  was  held 
that  they  were  not  undisposed  of  by  the  testator,  but  were  divisible 
among  the  other  legatees.  Of.  also  Be  Ballance,  42  0.  D.  62.  By  the 
later  case  of  Be  Balmer,  [1893]  3  Oh.  369  (0.  A.),  Humble  v.  Shore  is 
overruled.  See  also  Be  Parker,  [1901]  1  Oh.  408  (where  Skrymsher 
V.  Northcote  is  doubted);  Be  Allan,  [1903]  1  Oh.  276;  and  Be  Wand, 
[1907]  1  Oh.   381. 

(z)  Daversv.  Dewes,  3  P.  Wms.  40;  Att.-Oen.  v.  Johnstone,  Ambl. 
677;  Gibson  v.  Hale,  17  Sim.  129.  It  was  said  by  Lord  Eldon,  in 
Bland  v.  Lamb,  2  Jac.  &  Walk.  406,  that  very  special  words  are 
required  to  take  a  bequest  of  the  residue  out  of  the  general  rule;  and 
see  ante.   p.  1201,  note  (s). 

(a)  Toller,  343;    and  see  ante,  p.   1200,  note  (r). 

(&)  1  P.  Wms.   302. 

(c)  See  also  2  Rop.  Leg.  589,  3rd  edit.;  De  Traford  v.  Tempest, 
21  Beav.  564. 
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than  that  of  its  large  and  general  sense,  comprehending  Avhat- 
ever  of  his  personal  estates  in  the  events  which  happen  turns  cut 
to  be  undisposed  of,  the  Court  is  'bound  to  construe  it  in  such 
restricted  sense  id). 

Where  the  residuary  estate  is  bequeathed  to  eeveral  persons  Survivorship 
in  joint  tefmmcy,  if  one  or  more  of  them  happen  to  die  in  the  >*«  to  residue : 
lifetime  of  the  testator,  or  after   his  death,  but  before  the 
severance  of  the  joint  tenancy  (e)  in  the  residue,  their  shares  will 
survive  to  the  others  (/) .     But  if  the  residue  be  given  to  several  in  cases  of. 
as  tenants  in  common,  the  shares  of  the  deceased  shall  not  go  to  ary  legatees: 
the  survivors,  but  shall  devolve  on  the  testator's  next  of  kin, 
according  to  the  Statute  of  Distributions,  as  so  much  of  the 
personal  estate  aremaining  undisposed  of  by  the  Will,  in  case  the 
death  happened  in  the  lifetime  of  the  testator;  or  shall  go  to 
the  personal  representatives  of  the  deceased  legatee,  in  case  his 
death  took  place  after  that  of  the  testator  {g) . 

In  Perkins  v.  BayntonQi),  indeed,  Lord  Thui-low  doubted  joint  tenants : 
whether  there  could  be  a  joint  tenancy  of  a  money  legacy,  and 
said  that  there  was  no  case  of  a  residue  given  to  persons,  not 
executors,  where  they  have  been  considered  as  joint  tenants. 
But  in  Croolie  v.  De  Vandes  (^),  Lord  Eldon  stated,  that  upon 
the  doubt  thus  expressed  by  Lord  Thurlow,  he,  at  the  time, 
looked  at  some  of  the  original  Wills  in  Doctors'  Commons, 
where  a  construction  had  been  put  on  them,  and  he  made  up  his 
mind  upon  the  point,  upon  which  he  had  never  had  any 
doubt  since,  that  a  simple  bequest  of  a  legacy  or  a  residue 
of  personal  property  to  A.  and  B.,  without  more,  is  a  joint 
tenancy;  and  it  is  upon  the  other  side  to  show  from  some 
part  of  the  context  applying  to  that  bequest,  that  the  words 
ai'e  not  to  have  their  legal  operation  (/c).     Again,  in  Jackson  v. 

{d)  Oreen  v.  Pertwee,  5  Hare,  249;  S.  C,  sub  nom.  Greer  v. 
Pertwee,  15  L.  J.  Ch.  372;  Jull  v.  Jacobs,  3  C.  D.  703,  705. 

(e)  A?  to  what  amounts  to  a  severance,  see  post,  p.  1214. 

(/)   Webster  v.   Webster,  2  P.  Wms.  347. 

Ig)  Bagwell  v.  Dry,  1  P.  Wms.  700;  Page  v.  Page,  2  P.  Wms.  489; 
Painter  v.  Salisbury,  cited  in  Bennet  v.  Bachelor,  1  Ves.  67;  Peat  v. 
Chapman.  1  Ves.  Sen.  542;  ante,  pp.  965,  1202.  And  see  1  Vict.  c.  2(5, 
s.   33,   atite,  p.  972. 

(h)  1  Bro.  C.  0.  118. 

(i)  9  Ves.  204. 

(/(•)  So  a  joint  tonancy  is  created  by  a  bequest,  without  any  words 
of  severance  to  "children":  Mence  v.  Bagster,  4  Do  G.  &  Sm.  162; 
Williams  v.  Hensman,  1  Johns.  &  H.  546;  Noble  v.  Stow,  29  Beav. 
409;  Kenworthy  v.  Ward,  11  Hare,  196;  M'Oregor  v.  M'Grcgor,  1  Do 
G.  F.  &  J.  63;  or  "  wifo  and  children":  Armstrong  v.  Armstrong, 
L.  R.  7  Eq.  518;  Newill  v.  Newill,  L.  R.  7  Ch.  253;  or  "survivors": 


common. 
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Jackson  {I),  the  same  learned  Judge  observed,  that  it  is  oleax 
that  where  a  residue  of  a  personal  estate,  consisting  o£  a  great 
variety  of  particulars,  is  left  to  two  persons,  their  executors, 
administrators,  and  assigns,  the  effect  is  a  joint  tenancy  (m). 
^^™tt"^  But  where  a  money  legacy  or  a  residue  is  given  to  more 

persons  than  one,  by  any  mode  of  expression  which  denotes  a 
severance,  the  legatees  will  be  tenants  in  common:  As  where 
the  gift  is  to  A.  and  B.,  "share  and  share  alike"  (n),  or 
"  equally    to    be    divided    between    them "  (o),    or    "  rospec- 

Jones  V.  Hall,  16  Sim.  500;  Leigh  v.  Moslet^,  14  Beav.  605;  or  "next 
of  kin":  Withy  v.  Mangles,  10  01.  &  F.  215;  Baker  v.  Gibson,  12 
Beav.  101.  Secus,  as  to  "next  of  kin  under  the  Statute  of  Distribu- 
tions," where  it  is  apparent  that  the  testator  refers  to  the  statute  as 
defining  not  only  the  persons  who  are,  but  also  the  title  by  which  and 
the  shares  in  which,  they  are  to  take:  Horn  v.  Coleman,  1  Sm.  &  GI-. 
169.  See  also  Oodkin  v.  Murphy,  2  Y.  &  Coll.  351;  Jenkins  v.  Oower, 
2  Coll.  537;  Bullock  v.  Downes,  9  H.  L.  0.  1;  Re  Banking's  Settle- 
ment, L.  E.  6  Eq.  601;  Be  Ford,  [1902]  1  Oh.  at  p.  224;  Be  Nightin- 
gale, [1909]  1  Oh.  385;  ante,  p.  886,  note  {n).  For  cases  where 
under  a  gift  to  A.  and  her  children,  a  life  estate  is  implied  in  the 
mother  instead  of  A.  and  her  children  taking  as  joint  tenants,  see 
Re  Owen's  Trusts,  L.  E.  12  Eq.  316;  Combe  v.  Hughes,  L.  E.  14 
Eq.  415. 

(0  9  Ves.  595. 

(m)  See  also  Swaine  v.  Burton,  15  Ves.  370,  371;  Coohson  v.  Bing- 
ham, 17  Beav.  262;  Morgan  v.  Britten,  L.  E.  13  Eq.  28;  followed 
in  Re  Binning,  W.  N.  (1895)  116.  Before  the  Married  Women's  Pro- 
perty Act,  1882,  where  a  bequest  was  made  to  a  husband  and  wife,  a 
kind  of  joint  tenancy  was  created,  called  a  tenancy  by  entireties,  that 
is  to  say,  the  husband  and  wife  were  treated  as  one  person  in  law, 
and,  as  against  other  legatees  of  shares,  took  only  one  share  between 
them,  and  the  wife  had  no  equity  to  a  settlement  out  of  that  share. 
Since  the  Act  the  husband  and  wife  each  take  one-half  of  the  joint 
share,  but  the  tenancy  still  remains,  notwithstanding  the  statute,  a 
tenancy  by  entireties,  that  is  to  say,  the  husband  and  wife  are  treated 
as  one  person,  and  only  take  one  share:  Be  March,  27  0.  D.  166;  Be 
Jufp,  39  0.  D.  148.  A  slight  indication  that  the  husband  and  wife 
shall  each  take  a  separate  share,  is  sufficient  to  prevent  the  application 
of  the  doctrine  that  they  take  one  share  between  them:  Dias  v.  De 
livera,  5  A.  0.  123;  Be  Dixon,  42  0.  D.  306;  Be  Jefery,  [1914] 
1  Oh.    375.     See  ante,  p.  868. 

(to)  Heathe  v.  Heathe,  2  Atk.  122;  Norman  v.  Fraser,  3  Hare,  84; 
or  "in  equal  shares":  Brown  v.  Oakshott,  24  Beav.  254.  The  word 
"  share,"  however,  is  not  sufficient  per  se  to  constitute  a  tenancy  in 
common:  Be  Schofield,  [1918] 

(o)  Bryan  v.  Tvngg,  L.  E.  3  Eq.  433;  L.  E.  3  Oh.  183.  Where  a 
testator  gave  one-fourth  of  his  residuary  estate  to  trustees,  in  trust 
for  his  wife  for  life,  and,  after  her  decease,  in  trust  for  and  to  be 
equally  divided  amongst  all  his  children  who  should  be  then  living, 
and  the  issue  of  such  of  them  as  should  be  then  dead,  such  issue 
taking  only  the  part  or  share  to  which  his,  her,  or  their  deceased 
parent  or  parents  would  have  been  entitled  if  living;  and  two  children, 
and  two  grandchildren  the  issue  of  a  deceased  child  of  the  testator,  were 
living  at  the  death  of  the  widow;  it  was  held  that  the  two  grandchildren 
took,  as  between  themselves,  as  joint  tenants,  and  not  as  tenants  in 
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lively"  (?>),  or  "between  them  "  (g"),  or  "  participate  "  (/•). 
Again,  where  there  is  a  bequest  to  A.  for  life,  and  after  her 
decease,  to  her  children,  when  they  arrive  lat  the  age  of  twenty- 
one  years,  it  has  been  decided  that  the  children  who  attain 
twenty-one  will  necessarily  take  as  tenants  in  common,  though 
there  are  no  words  of  severance  used  in  the  bequest;  because,  it 
has  been  said,  it  is  contraiy  to  the  rule  of  law  that  persons,  who 
are  to  take  at  different  times,  can  take  as  joint  tenants  (s).  A 
devise  of  real  estate  in  trust  for  all  and  every  the  children  of 
my  daughter  R.,  their  heirs  and  assigns,  for  ever  was  hold  to 
create  a  joint  tenancy  (t).  Where,  however,  words  which, 
aooording  to  the  ordinary  rule,  constitute  a  tenancy  in  common, 
are  combined  with,  or  followed  by,  others  which  would  make  a 

common:  Bridge  v.  Yates,  12  Sim.  645.  See  also  Amies  v.  Skillem, 
14  Sim.  428;  Penny  v.  Clarke,  1  D.  G.  F.  &  J.  431,  432;  per  Turner, 
I*.  J.,  Leak  v.  M'Dowall,  32  Beav.  28;  Lamphier  v.  Buck,  2  Dr.  & 
Sm.  484;  Heasman  v.  Pearse,  L.  E.  11  Eq.  522;  L.  K.  7  Ch.  275; 
Hodges  v.  Grant,  L.  E.  4  Eq.  140;  Re  Woolley,  [1903]  2  Ch.  206. 

(p)  Heathe  v.  Heathe,  2  Atk.  122.  So  if  there  be  a  bequest  to  A. 
for  life,  with  remainder  to  B.,  C.  and  D.,  with  a  substitutional  gift 
of  their  "respective  shares,"  in  case  of  the  death  of  any  of  them;  B., 
C.  and  D.  take  as  tenants  in  common:  Ive  v.  King,  16  Beav.  46.  See 
also  Shepherdson  v.  Dale,  12  Jur.  N.  S.  156;  as  to  which  casCj  however, 
see  per  North,  J.,  in  Be  Yates,  [1891]  3  Ch.  53.  But  a  bequest,  in 
case  of  the  death  of  any  one  of  several  legatees  before  his  or  her  share 
shall  become  payable,  "  to  his  or  her  children  respectively,"  is  a  gift 
to  such  children  as  joint  tenants:  Be  Hodgson's  Trusts,  1  K.  &  J.  178. 

(q)  Lashhrook  v.  Cock,  4  Mer.  70;  Richardson  v.  Richardson,  14 
Sim.  526;  Att.-Oen.  v.  Fletcher,  L.  E.  13  Eq.  128.  A  gift  to  two, 
"  with  benefit  of  survivorship,"  as  to  a  moiety,  is  a  tenancy  in  common: 
Paterson  v.  Rolland,  28  Beav.  347.  See  also  Haddelsey  v.  Adams, 
22  Beav.  266;  Ryves  v.  Ryves,  L.  E.  11  Eq.  539.  A  gift  of  a  residue 
to  be  equally  disposed  of  between  five  of  the  testator's  children,  whom 
he  named,  is  a  gift  to  them  as  tenants  in  common:  In  the  goods  of 
Pile,  2  Sw.  &  Tr.  628.  See  further  as  to  what  are  words  of  severance: 
Armstrong  v.  Armstrong,  L.  E.  7  Eq.  518;  Be  Wilford's  Estate,  11 
0.  D.  267;  Be  Woolley,  [1903]  2  Ch.  206. 

(r)  Robertson  v.  Fraser,  L.  E.  6  Ch.  696;  in  which  case  Lord 
Hatherley  said  (p.  699)  that  "  anything  which  in  the  slightest  degree 
indicates  an  intention  to  divide  the  property  must  bo  hold  to  abrogate 
the  idea  of  a  joint  tenancy."  Thus  a  power  of  advancement  is  in- 
consistent with  a  joint  tenancy:  Re  Dunn,  [1916]  1  Ch.  97. 

(s)  Woodgate  v.  Unwin,  4  Sim.  129.  This  reason  is  ill-founded 
(see  Kenworthy  v.  Ward,  11  Hare,  196;  M'Oregor  v.  M'Oregor,  1  De 
G.  F.  &  J.  63).  But  the  decision  itself,  may,  it  would  seem,  bo 
supported  on  the  ground  that  all  joint  tenants  must  take  tho  same 
quantity  of  interest,  whereas  in  that  case  some  of  the  co-tenants  might 
take  vested,  others  contingent  interests,  ibid.  Where,  however,  there 
is  a  gift  to  A.  for  life,  and  afterwards  to  his  children,  and  tho  vesting 
of  their  shares  is  not  made  c-ontiiigent  on  attaining  twenty-one,  thoy 
take  as  joint  tenants,  notwithstanding  they  came  into  esse  at  different 
periods:  Ruck  v.  Barwise,  2  Dr.  &  Sm.  510. 

(0  Re  Binning,  W.  N.  (1895)  116,  following  Morgan  v.  Britten, 
L.  E.  13  Eq.  28. 
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tenancy  in  common  inconsistent  with  the  manifest  design  or 
the  subsequent  bequest  of  the  testator,  they  imay  be  taken  to 
indicate,  not  the  nature,  but  the  proportion  of  the  interest  each 
party  is  to  take:  As  where  there  is  a  bequest  to  two  persons 
' '  respectively  in  equal  shares  "  of  the  interest  and  dividends  only 
of  the  residue  of  the  testator's  estate,  and  the  corpus  of  the 
residue  is  not  to  be  divided  or  possessed  until  after  the  decease 
of  the  two,  and  then  it  is  to  be  divided  amongst  such  of  their 
children  only  as  shall  be  living  at  the  death  of  the  survivor,  per 
capita  and  not  per  stirpes  (u). 
Words  of  j^  considerable  difficulty  arises  where  words  of  severance  are 

survivorship :  .  .  j.  . 

to  what  period  used  in  the  bequest,  sufficient  to  constitute  a  case  of  tenancy  in 
ey  re  er.  common  accompanied  by  words  of  survivorship,  inconsistent 
with  such  a  tenancy,  as  if  a  residue  be  bequeathed  to  two  or 
more  equally  to  be  divided  between  them,  and  the  survivors  or 
survivor  of  them{x).  In  Cripps  v.  Wolcott{y),  Sir  J. 
Leach,  V.-C,  said,  that  he  considered  it  now  settled,  that  ia 
the  case  of  such  a  bequest,  if  there  be  no  special  intent  to  be 
found  in  the  Will,  the  survivorship  is  to  be  referred  to  the 
period  of  division:  And  that  if  no  previous  interest  be  given  in 
the  legacy,  then  the  period  of  division  is  the  death  of  the 
testator,  and  the  survivors  at  his  death  will  take  the  whole 
legacy;  But,  if  a  previous  life  estate  be  given,  then  the  period 
of  division  is  the  death  of  tenant  for  life,  and  the  survivors  at 
such  death  will  take  the  whole  legacy  (z) . 

(tt)  Pearce  v.  Edmeades,  3  Y.  &  C.  246;  Re  Tate,  [1914]  2  Ch.  182; 
Re  Firth,  [1914]  2  Oh.  386.  See  also  McDermott  v.  Wallace,  5  Beav. 
142;  Vanderplank  v.  King,  3  Hare,  1;  Ahrey  v.  Newman,  16  Beav. 
431;  Begley  v.  Cook,  3  Drew.  662;  Cranstvick  v.  Pearson,  31  Beav. 
626;  Edwardes  v.  Jones,  33  Beav.  348;  Re  White's  Trusts,  1  Johns. 
656;  Re  Phenes  Trusts,  L.  K.  5  Eq.  346;  Appleton  v.  Rowley,  L.  R. 
8  Eq.  139;  Bryan  v.  Tungg,  L.  R.  3  Ch.  183;  Jennings  v.  Ilanna, 
[1904]  1  Ir.  R.  540;  Re  Eohson,  [1912]  1  Ch.  626;  Re  Schofield,  sup. 

(x)  See  Taaffe  v.  Conmee,  10  H.  L.  C.  64,  78,  as  to  the  validity  of 
such  a  limitation,  and  the  distinction  between  such  a  survivorship,  and 
that  involved  in  an  estate  of  joint  tenancy.  See  also  Haddelsey  v. 
Adams,  22  Beav.   266. 

{y)  4  Madd.  15,  applied  in  Re  Poultney,  [1912]  2  Ch.  541. 

(z)  This  rule  has  been  frequently  recognised  and  acted  upon,  and 
is  now  fully  established:  Re  Poultney,  [1912]  2  Ch.  541.  But  although, 
according  to  the  doctrine  of  Cripps  v.  Wolcott,  survivorship  is  to  be 
referred  to  the  period  of  distribution,  that  is,  where  the  gift  is  imme- 
diate to  the  death  of  the  testator,  so  as  to  make  it  merely  a  provision 
against  lapse,  yet  the  doctrine  will  not  apply  if  the  words  of  the  Will 
yliow  that  the  survivorship  is  to  be  referred  to  a  period  other  than  that 
cf  disti-ibution.  Thus  in  Bowers  v.  Boroers,  L.  R.  5  Ch.  244,  the 
Court  of  Appeal,  reversing  the  decision  of  Malins,  V.-C,  held  that 
where  there  was  an   immediate  gift  to  four  residuary   legatees  and 
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But  although  the  rule  in  Cripps  v.  Wolcott  is  conformable 
to  reason  and  common  sense,  yet  a  testator  is  not  bound  to 
adopt  that  mode  of  disposing;  of  his  property;  and  if  he 
express  a  different  intention  according  to  the  natural  import 
of  the  words  of  his  Will,  the  Court  must  carry  that  intention 
into  effect  (a), 

devisees  in  equal  shares,  with  benefit  of  survivorship  in  case  any  of 
them  should  die  without  issue,  and  in  case  any  of  them  should  die 
leaving  children,  then  the  shares  whether  original  or  accruing  of  each 
80  dying  to  go  to  such  children,  that  the  clause  of  survivorship  and  the 
limitation  over  to  the  children  of  the  legatees  were  not  confined  to  the 
lifetime  of  the  testator,  and  intended  merely  to  guard  against  lapse, 
and  that  the  residuary  legatees  did  not  upon  surviving  the  testator  at 
once  acquire  indefeasible  interests  in  their  shares:  and  Lord  Hatherley 
in  his  judgment  repeated  a  disapproval  which  he  had  previously  ex- 
pressed (in  Cooper  v.  Cooper,  1  K.  &  J.  658)  of  the  doctrine  laid 
down  in  Clayton  v.  Low,  5  B.  &  Aid.  656,  that  where  a  testator 
mentions  all  the  contingencies,  so  that  the  first  taker  must  die  under 
some  one  or  other  of  the  circumstances  mentioned,  you  are  to  add  them 
together  so  as  to  make  a  certainty,  and  then  treat  the  case  as  if  the 
gift  over  were  simply  in  case  he  shall  happen  to  die  and  restrict  the 
happening  of  that  event  to  the  testator's  lifetime  in  order  to  satisfy 
the  words  importing  contingency.  Nor  does  the  case  of  Home  v. 
Pillans,  2  M.  &  K.  15  (as  to  which  see  O'Mahoney,  v.  Burdett,  L.  E.. 
7  H.  L..  388,  397),  decide  that  indefeasible  vesting  is  not  without 
absolute  necessity  to  be  suspended  beyond  the  period  of  distribution; 
for  though  the  Court  no  doubt  leans  to  that  construction,  yet  it  cannot 
on  that  ground  depart  from  the  plain  natural  meaning  of  the  words 
which  the  testator  has  used.  See  Corneck  v.  Wadman,  L.  R.  7  Eq. 
80,  in  which  case  the  words  "  with  benefit  of  survivorship  "  were  held 
to  refer  to  the  period  when  the  shares  of  the  children  became  absolutely 
vested  and  not  to  the  time  of  payment;  and  Marriott  v.  Abell,  ibid., 
478.  Sec  also  Woodroofe  v.  Woodroofe,  [1894]  1  Ir.  R.  303;  and  Be 
Schnadhorst,  [1901]  2  Ch.  338,  342;  [1902]  2  Ch.  234.  The  rule  was 
formerly  thought  to  be  otherwise  as  to  real  estate;  it  being  considered 
that  indefinite  words  of  survivorship  should  be  referred  to  the  death 
of  the  testator,  but  it  has  been  expressly  decided  by  the  Lords  Justices 
that  the  rule  applies  to  real  as  well  as  personal  estate:  Be  Oregson's 
Estate,  2  De  G.  J.  &  Sm.  428.  As  to  the  period  to  which  tlie  word 
"  then  "  is  to  be  referred,  in  a  bequest  to  a  class  of  persons  "  then 
living,"  see  Archer  v.  Jegon,  8  Sim.  446:  Oaskell  v.  Holmes,  3  Hare, 
438;  Be  Edg-ington's  Trusts,  3  Drcwr.  202;  Olney  v.  Bates,  ibid.  319; 
Heasman  v.  Pearse,  L.  R.  11  Eq.  522,  7  Ch.  660. 

(a)  White  v.  Baker,  2  De  G.  F.  &  J.  55;  Wilmott  v.  Fleicitt,  11 
Jur.  N.  S.  820;  Evans  v.  Evans,  25  Beav.  81.  Thus  the  rule  may 
not  bo  applicable  where  the  question  is  as  to  the  effect  of  words 
referring  to  survivorship  in  divesting  a  vested  interest,  especially  in 
instances  of  gifts  to  children  after  the  determination  of  a  previous 
life  estate.  See  Bouverie  v.  Bouverie,  2  Phil.  Ch.  0.  349;  Tribe  v. 
Newland,  5  D.  G.  M.  &  G.  236;  Knight  v.  Knight.  25  Beav.  Ill; 
Evans  v.  Evans,  ubi  supra;  Berry  v.  Briant,  2  Dr.  &  Sm.  1.  And  seo 
Be  Pickworth,  [1899]  1  Ch.  642,  where  White  v.  Baker,  ubi  .tnpra, 
was  discussed  and  distinguished  by  Lindley,  M.  Iv.,  and  Rigby,  L.  J. 
So  where  there  was  a  gift  for  life  followed  by  a  gift  to  thn  surviving' 
children  of  B.  and  C,  or  their  heirs  and  assigns,  it  was  lield  that  the 
rule  did  not  apply,  and  that  the  period  of  survivorsliip  was  th(^  death 
of  the  testator:  Be  Hopkins'  Trusts,  2  Hemm.  &  M.  411.    But  it  must 
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"SuxTivor"         j|-  ^^j  I3Q  \yQXQ  mentioned,  that  the  word  "survivor"  has 
"other."  been   construed  "other,"  to   give    effect    to    the    apjmrent    in- 

tention (6).  Thus  where  a  fund  is  given  between  a  class  or 
number  of  persons  as  tenants  in  common  for  life,  with  interests 
in  the  nature  of  remainders  to  their  children  respectively,  and  a 
valid  provision  is  made  that  in  the  event  of  the  death  and  failure 
of  issue  of  any  of  the  original  takers,  the  share  of  the  original 
taker  or  takers  so  circumstanced  shall  go  to  the  survivors  or 
survivor  of  them,  the  words  "  survivors  or  survivor  "  may,  if  the 
scheme  of  the  Will  requires  it,  be  considered  as  an  expression  of 
contrast  used  for  the  purpose  of  distinguishing  the  takers  not  so 
circumstanced,  and  therefore  as  meaning  "others  or  other"  (c): 

be  taken  as  the  deliberate  doctrine  of  the  Court  to  apply  the  rule  in 
every  case  where  no  very  cogent  reasons  militate  against  such  a  con- 
struction, ibid.  414. 

(6)  Sec  ante,  p.  849,  note  («),  where  other  cases  on  this  subject  are 
set  out. 

(c)  The  case  of  Lucena  v.  Lucena,  1  C.  D.  255,  seems  to  establish 
the  following  propositions:  (i.)  That  where  there  is  a  gift  to  children 
in  shares,  and  a  gift  over  to  the  surviving  children  of  the  share  or 
shares  of  those  dying  without  issue,  coupled  with  a  gift  over  in  the 
case  of  all  the  children  dying  without  issue,  the  word  "  surviving  "  will, 
in  the  absence  of  anything  in  the  Will  to  show  a  contrary  intention,  be 
construed  "  other."  (ii.)  That  this  construction  will  obtain  even  though 
some  of  the  shares  are  settled  and  some  not.  (iii-)  That,  if  all  the 
shares  are  settled,  the  word  "  surviving "  may  be  construed  not  as 
"others,"  but  as  meaning  those  who  survive  actually  in  person,  or 
figuratively  in  issue,  taking  an  interest  under  the  Will;  but  that,  if 
some  shares  are  settled  and  some  are  not,  this  construction  is  not 
admissible.  In  the  absence  of  a  gift  over  in  the  event  of  the  death 
of  all  the  children  of  the  testator  taking  shares  under  the  Will,  the 
fact  that  the  original  shares  are  all  settled  by  the  Will,  and  that  the 
accruing  shares  which  the  survivors  take  in  the  share  of  a  child  who 
dies  without  issue  are  settled  in  the  same  way  as  the  original  shares, 
is  not  by  itself  sufficient  to  show  that  the  word  "  survivors  "  is  used 
otherwise  than  in  its  proper  sense.  Re  Benn,  29  C.  D.  839.  There  are 
cases  which  seem  to  support  the  contention  that  a  settlement  of  shares 
without  an  ultimate  gift  over  is  sufficient,  but  it  has  never  been 
decided  that  it  is  so,  and  none  of  the  latter  cases  tend  to  recognise  it 
as  by  itself  sufficient:  'per  Cotton,  L.  J.,  ihid.  p.  269,  whose  dictum  on 
this  point  was  followed  by  Joyce,  J.,  in  Re  Bilham,  [1901]  2  Ch.  169. 
It  will  be  observed  that  in  Waite  v.  Littlewood,  L.  R.  8  Oh.  70,  the 
case  in  which  Lord  Selborne  first  suggested  what  may  be  called  the 
stirpital  construction  of  the  word  "  surviving  "  or  "  survivors,"  there 
was  an  ultimate  gift  over  in  the  event  of  the  death  of  all  the  children. 
See  also  Re  Bilham,  uhi  supra,  distinguished  in  Re  Friend,  [1906] 
1  Ch.  47.  Wake  v.  Varah,  2  0.  D.  348,  is  another  instance  where  the 
ultimate  gift  over  on  the  death  of  all  the  children  of  the  testator  with- 
out issue  led  to  the  word  "  survivor,"  in  a  clause  of  accruer,  being 
construed  "other."  In  Beckwith  v.  Beckmith,  46  L.  J.  Oh.  98,  where 
the  Will  was  very  similar,  but  there  was  no  ultimate  gift  over  in  the 
event  of  the  death  of  all  the  children,  the  Court  construed  "  survivor  " 
strictly,  and  refused  to  adopt  the  stirpital  construction.  Of.  also  Re 
Bohson,   W.    N.    (1899)    260;    Milsom   v.   Awdry,    5    Ves.    465.      The 
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But  the  word  "survivor"  must  receive  its  natural  construction, 
and  not  be  read  as  meaning  "other,"  unless  the  nature  of  the 

importance  of  the  gift  over  on  failure  of  issue  of  all  the  objects  as 
justifying  the  construction  of  "  surviving  "  or  "  survivors  "  otherwise 
than  literally,  is  dwelt  on  by  Kay,  J.,  in  his  judgment  in  Be  Bou^man, 
41  C.  D.  525,  531,  where  he  says  that  the  decisions  seem  to  him  to 
establish  the  following  propositions:  (1)  Where  the  gift  is  to  A.,  B., 
and  C,  equally  for  their  respective  lives,  and  after  the  death  of  any 
to  his  children,  but  if  any  die  without  childi'en  to  the  survivors  for 
life,  with  remainder  to  their  children,  only  children  of  survivors  can 
take  under  the  gift  over.  See  Be  Horner's  Estate,  19  C.  D.  186;  Be 
Benn,  29  C.  D.  839;  Garland  v.  Smyth,  [1904]  1  Ir.  E.  35.  (2)  If 
to  similar  words  there  is  added  a  limitation  over,  if  all  the  tenants  for 
life  die  without  children,  then  the  children  of  a  predeceased  tenant 
for  life  participate  in  the  share  of  one  who  dies  without  children  after 
their  parent.  See  Waite  v.  Littlewood,  L.  E.  8  Ch.  70;  Wake  v. 
Varah,  2  C.  D.  348;  Badger  v.  Gregory,  L.  E.  8  Eq.  78;  Powell  v. 
Hellicar,  [1919]  1  Ch.  138.  The  third  proposition  enunciated  by  Kay,  ' 
J.,  was  to  the  effect  that  they  also  participate,  although  there  is  no 
general  gift  over,  where  the  limitations  are  to  A.,  B.,  and  C.  equally 
for  their  respective  lives,  and  after  the  death  of  any  to  his  children, 
and  if  any  die  without  children,  to  the  surviving  tenants  for  life  and 
theii-  respective  children,  in  the  same  manner  as  their  original  shares. 
This  third  proposition  was,  however,  dissented  from  in  Be  Bohson,  ubi 
supra,  in  Harrison  v.  Harrison,  [1901]  2  Ch.  136,  and  (by  the  Court 
of  Appeal)  in  Inderwick  v.  Tatchell,  [1901]  2  Ch.  738;  [1903]  A.  C. 
120.  See  also  Be  Buhhins,  78  L.  T.  218,  where  Be  Bowman  was 
distinguished.  It  will  be  seen  from  the  above  propositions  that  the 
learned  judge  did  not  consider  a  general  gift  over  on  the  extinction  of 
the  class  an  absolute  sine  qua  non.  It  will  be  remembered,  as  is 
pointed  out  in  this  judgment,  that  although  there  may  be  older  deci- 
sions which  seem  to  show  that  "  survivors  "  may  easily  be  construed 
"  others,"  yet  the  tendency  of  modern  decisions  is  to  adhere  as  closely 
as  may  be  to  a  literal  construction,  and,  only  in  cases  of  ambiguity  to 
adopt  that  possible  meaning  of  words,  which  is  most  in  conformity 
with  the  general  scheme  of  the  Will,  and  avoid  the  consequence  which 
the  testator  can  hardly  have  deliberately  intended.  So  again,  in  the 
case  of  King  v.  Frost,  15  A.  C.  548,  Lord  Macnaghten  says  that  the 
construction  of  the  words  "  survivors  and  survivor "  as  "  others  or 
other ''  is  not  to  be  adopted,  unless  it  is  required  to  carry  out  an  inten- 
tion apparent  on  the  face  of  the  Will  which  would  otherwise  remain 
unfulfilled.  It  will  be  observed  in  that  case  it  was  sought  as  an 
alternative  construction  to  construe  "  survivor  "  as  "  longest  liver,"  and 
to  say  that  the  "  longest  liver  "  dying  without  issue,  took  under  the 
accruer  clause  the  share  which  had  been  given  to  him  for  life  with 
remainder  to  his  children  in  tail,  on  his  own  death  as  the  survivor. 
This  construction  was  basetl  on  decisions  of  Jessel,  M.  E.,  in  Madan 
V.  Taylor,  45  L.  J.  Ch.  539,  of  Fry,  J.,  in  Davidson  v.  Kimpton.,  18 
C.  D.  213;  and  of  Chitty,  J.,  in  Be  Roper's  Estate,  41  C.  D.  409,  but 
Lord  Macnaghten  refused  to  adopt  this  construction  whereby  the 
longest  liver  as  survivor  would  on  his  own  death  without  issue  take 
indefcasibly  the  share  originally  intended  for  him  and  his  children. 
The  view  adopted  by  Lord  Macnaghten  adverse  to  the  decisions  in  the 
above  cases  seems  to  have  been  tlie  view  adopted  by  Kay,  J.,  in  Be 
Mortimer,  54  L.  J.  Ch.  414,  and  North,  J.,  in  Askew  v.  Askctv,  57 
L.  J.  Ch.  629,  subsequently  to  the  decision  of  Jessel,  M.  E..  and  also 
the  view  adopted  by  Sir  W.  Pago  Wood  in  Be  Corbett's  Trusts,  Johns. 
591,  prior  to  that  decision.  And  see  also  Banclagh  v.  Banelagh,  41 
W.  E.  549;    Olphert  v.   Olphert,  [1903]  1  Ir.   326. 
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disposition  itself,  or  the  context  of  the  Will,  renders  a  de- 
parture necessary  to  effectuate  the  app-arcnt  intention  of  the 
testator  {d) . 
Survivorship  jj^  Barber  V.  Barber  (e),  a  testator  by  his  Will  directed,  that 
gift  as  to  a  in  the  event  of  the  death  of  his  son  and  daughter  under  twenty- 
one,  the  property  bequeathed  to  them  should  devolve  on  and 
become  the  property  of  four  persons,  each  partiailarly  named 
and  described,  to  be  divided  betwixt  them  in  equal  proportions, 
and  to  their  heirs  for  ever;  which  last-mentioned  four  persons 
he  appointed  executors,  and  he  afterwards  appointed  two  other 
executors:  One  of  the  four  persons,  and  also  both  of  the  after 
appointed  executors,  renounced  probate,  and  declined  to  act:  It 
was  not.  disputed  that  the  bequest  made  to  these  four  persons 
was  made  to  them  as  executors :  that  is,  on  condition  that  they 
took  upon  themselves  that  office,  and  consequently,  that  the  one 
who  had  renounced  could  not  claim  his  ehare  (/) :  But  on  the 
one  hand,  it  was  insisted  that  his  share  was  a  lapsed  legacy,  and 
went  to  the  next  of  kin  of  the  testator;  while,  on  the  other 
hand,  the  three  other  persons  named  as  residuary  legatees  with 
him  who  had  renounced,  contended  that  they  were  entitled  to 
the  residue  in  thirds,  including,  therefore,  the  chare  destined 
for  him:  Lord  Cottenham  decided  that  they  were  not  so  entitled, 
but  that  the  share  had  become  undisposed  of,  and  belonged  to 
the  next  of  kin:  And  his  Lordship,  in  giving  judgment,  made 
the  following  observations: 

"  This,  as  all  other  questions  of  construction,  must  depend 
upon  the  intention.  A  gift  to  a  'class  implies  an  intention  to 
benefit  those  who  constitute  the  class,  and  to  exclude  all  others; 
but  a  gift  to  individuals  described  by  their  several  names  and 
descriptions,  though  they  may  together  constitute  a  class, 
implies  an  intention  to  benefit  the  individuals  named.  In  a  gift 
to  a  class  you  look  to  the  description,  and  inquire  what  indi- 
viduals answer  to  it;   and  those  who  do  answer  to  it  are  the 

(d)  Growder  v.  Stone,  3  Kuss.  217;  Gromek  v.  Lumh,  8  Y.  &  OoU. 
565;  Leeming  v.  Sherratt,  2  Hare,  14;  Smith  v.  Osborne,  6  H.  L.  C. 
375,  393;  Re  Homers  Estate,  19  C.  D.  186;  Re  Benn,  29  C.  D.  839; 
King  v.  Frost,  ubi  supra.  "  Survivors  "  has  never  been  read  "  others  " 
when  the  gift  over  is  to  a  separate  and  distinct  class:  De  Oaragnol  v. 
Liardet,  32  Beav.  608.  When  the  word  "survivor"  is  applied  to  a 
class  of  persons  and  individuals  of  that  class  are  named,  its  natural 
meaning  is  "the  longest  liver  of  those  who  are  named:"  Taafe  v. 
Conmee,  10  H.  L.  0.  64. 

(e)  3  My.  &  Cr.  688. 
(/)  See  ante,  p.  1026. 
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legatees  described.  But  if  the  parties  to  whom  the  legacy  is 
given  be  not  described  as  a  class,  but  by  their  individual 
names  and  additions,  though  together  constituting  ja  class,  those 
who  may  constitute  the  class  at  any  particular  time  may  not,  in 
any  respect,  correspond  with  the  description  of  the  individuals 
named  as  legatees.  If  a  testator  give  a  legacy  to  be  divided 
amongst  the  children  of  A.  at  a  particular  time,  those  who 
constitute  the  class  at  the  time  will  take;  but  if  the  legacy  be 
given  to  B.,  C.  and  D.,  children  of  A.,  as  tenants  in  common, 
and  one  die  before  the  testator,  the  survivors  will  not  take  the 
share  of  the  deceased  child.  The  question  :must  be,  was  the 
intention  to  bequeath  to  those  who  might  at  the  time  constitute 
the  class,  or  to  certain  individuals,  who,  it  was  supposed,  would 
constitute  it?  Such  would  appear  to  be  fthe  question  to  be 
asked,  and  the  point  to  be  ascertained:  but  the  more  important 
inquiry  is,  whether  the  authorities  justify  and  isupport  this  view 
of  the  case." 

Then,  after  dealing  with  the  authorities  (including  Knight  v. 
Gould)  (g),  his  Lordship  proceeds:  — 

"  The  result,  therefore,  of  the  authorities,  supposing  them 
strictly  to  apply,  is  in  favour  of  the, claim  of  the  next  of  kin. 
There  is  the  case  of  Page  v.  Page  (h),  decided  by  Lord  King 
and  approved  by  Lord  Talbot,  and  in  two  cases  approved  and 
acted  upon  by  Lord  Hardwicke;  whereas,  in  support  of  the 
claim  of  the  acting  executors,  there  is  only  the  case  of  Hu?it  v . 
^Berkley  (^),  decided,  indeed,  by  a  high  authority.  Sir*  Joseph 
JekyU,  but  disapproved  by  Lord  Hardwicke,  and  overruled  by 
every  subsequent  case  in  which  the  point  has  arisen. 
This  case,  therefore,  has  nothing  in  common  with  Knight  v. 
Gould  {k),  or  any  other  case  in  which  the  gift  has  been  construed 
to  be  in  favour  of  such  as  might  act  as  executors.  If,  then,  the 
class  intended  to  take  bo  not  such  as  might,  at  the  time,  be  the 
executors,  it  must  be  such  of  the  executors  named  as  might,  at 
the  time,  be  also  of  the  number  of  the  residuary  legatees  named ; 
but  that  is  only  another  mode  of  describing  the  residuary 
legatees;   and,  if  their  situation  as  residuary  legatees  be  oon- 

(q)  2  M.   &  K.  295,  see  ante,  p.  969. 
(h)  2  P.  Wms.  489. 
(0  Mosely,  47;  S.  C,  1  Eq.  Abr.  243. 
ik)  2  M.    &  K.  295,  see  ante,  p.  969. 
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In  case  of 
several  exe- 
cutors entitled 
as  such  to  the 
residue : 


what  is  a 
severance  of 
the  joint 
tenancy. 


sidercd.  they  are  only  tenants  in  common  of  the  residue,  between 
whom  there  can  be  no  survivorship"  {I). 

It  must  here  be  observed,  that  where  co-executors  take  a 
residue  in  that  character,  they  take  as  joint-tenants:  Tlicrefore 
if  one  of  them  dies  after  the  death  of  the  testator,  but  before  the 
severance  of  the  joint  tenancy  in  the  residue,  his  share  will 
survive  to  his  co-executors,  and  his  own  executors  or  adminis- 
trators will  be  excluded,  as  weU  as  the  next  of  kin  of  the 
testator  (m).  Thus,  in  Baldicyfi  v.  Johnson  (n),  where  two 
executors  divided  a  part  of  the  testator's  property,  but  lodged  a 
sum  in  the  funds  for  securing  the  payment  of  an  annuity;  it 
was  held,  that  as  to  this  they  were  joint-tenants,  and  that  it 
would  survive  upon  the  death  of  one  to  the  other  (o) .  So  in 
Griffiths  V.  Hamilton  (p),  all  the  executors  died  except  two, 
Hoai-e  and  Griffiths:  Hoare  alone  proved  and  died:  After  his 
death  Griffiths  proved:  And  he  was  declared  entitled,  as 
surviving  executor,  to  all  the  testator's  personal  estate  not 
reduced  into  possession  and  divided  before  the  death  of  Hoare . 

The  question  as  to  what  shall  amount  to  a  severance  of  the 
joint-tenancy,  was  much  considered  in  the  case  of  Gould  v. 
Kemp  (q) .  There  a  testatrix  bequeathed  the  residue  of  her 
property  "to  my  executors,  hereinafter  named,  to  enable  them 
to  pay  my  debts,  legacies,  funeral,  and  testamentary  charges, 
and  also  to  recompense  them  for  their  trouble,  equally  between 
them.  I  do  nominate,  constitute,  and  appoint  my  said  trustees, 
James  Kemp,  Jiames  Kemp  the  younger,  and  John  Prior  Ward, 
to  be  executors  of  this  my  Will:  "  James  Kemp  the  elder  died 
in  the  lifetime  of  the  testatrix;  and  it  was  held,  that  as  the  gift 
was  to  the  three,  as  a  class,  in  their  official  character,  the  whole 


(I)  See  also  Be  Oihson,  2  Johns.  &  H.  656,  and  the  dictum  of  Wood, 
V.-C,  as  to  the  case  of  Knight  v.  Gould,  ante,  p.  969,  note  (e).  See 
also  ibid.,  and  ante,  p.  966,  note  (n),  where  the  cases  are  collected  as 
to  what  is  a  gift  to  a  class.  See  further  Oould  v.  Kemp,  2M.  &K!. 
304,  and  Be  Colleys  Trusts,  L.  E.  1  Eq.  496.  Where  there  is  a  gift 
to  a  class,  that  means  a  gift  to  such  of  the  class  as  shall  be  living  at  the 
death  of  the  testator:  Hahergham  v.  Bidehalgh,  L..  R.  9  Eq.  395,  400. 

(m)  Frewen  v.  Belfe,  2  Bro.  C.  0.  220;  White  v.  Williams,  3  V.  & 
B.  72;  S.  C,  Cooper,  58.  See  also  the  judgment  of  Lord  Brougham, 
in  Knight  v.  Gould,  2  M.  &  K.  299—303. 

(ot)  3  Bro.  C.  0.  455. 

(o)  But  in  Partridge  v.  Paiulet,  1  Atk.  467,  Lord  Hardwicke  laid 
it  down  as  a  rule,  that  if  two  tenants  in  common  put  out  money  aa 
joint  executors,  it  shall  not  survive,  but  shall  go  respectively  to  those 
persons  who  are  the  proper  representatives  of  each. 

(p)  12  Ves.  298. 

(?)  2  M.  &  Z.  304. 
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residue  vested  in  the  two  survivors  (r):  James  Kemp  the 
yomiger  and  Ward  proved  the  Will,  and  took  on  them  the  office 
of  executors:  Some  years  afterwards,  but  before  any  severance 
of  the  residuary  property  had  been  made,  a  letter  was  written 
and  delivered  by  Kemp  to  Ward,  who  at  the  time  was  confined 
to  his  bed  by  sickness,  eng^aging  to  secure  to  his  family,  in  any, 
way  he  might  desire  by  his  Will,  a  moiety  of  the  property 
bequeathed  to  them  by  the  Will  of  their  testatrix:  And  it 
was  held  by  Sir  John  Loach,  M.  R.,  and  afterwai-ds  by 
Lord  Brougham,  on  appeal,  that  this  letter  amounted  to  a 
severance  of  the  joint  tenancy. 

Again,  where  leasehold  property  was  given  by  Will  to  two 
sisters  as  joint  tenants  and  they  mutually  agreed  to  bequeath  it 
in  trust  for  each  other  for  life  and  for  their  nieces  after  the 
death  of  the  survivor,  and,  one  sister  having  died,  the  survivor 
made  a  Will  giving  the  property  in  a  different  manner,  it  was 
held  that  the  agreement  between  the  sisters,  carried  out  by  the 
making  of  the  Will,  severed  the  joint  tenancy,  and  that  the 
property  must  be  administered  on  the  footing  of  a  tenancy  in 
common  (s). 

The  several  receipts  by  joint  tenants  of  a  portion  of  the  trust  What  is  not 
fmid  does  not  destroy  the  joint  tenancy 'las  to  the  remainder  of  the  joint 
the  fund  {t) .    Nor  does  the  employment  by  them  of  the  estates  tenancy, 
bequeathed  in  their  partnership  trade  (u) .    Nor  is  the  marriage 
of  one  of  them  being  a  daughter  a  severance,  unless  the  mar- 
riage divests  the  property  from  the  wife  and  vests  it  in  the 
husband  (x). 

(r)  See  ante,  p.  969. 

(s)  Be  Wiljord's  Estate,  11  C.  D.  267;  In  the  estate  of  Heys,  [19U] 
P.  192. 

(0  Leah  v.  McDowall,  32  Beav.  28. 

(m)  Brown  v.  Oakshott,  24  Boav.  254.  See  further  as  to  what 
amounts  to  a  severance  of  joint  tenancy,  Williams  v.  Hensman,  1 
Johns.  &  H.  546;  Caldwell  v.  Fcllowes,  L.  K.  9  Eq.  410;  Baillie  v. 
Treharne,  17  C.  D.  388;  Bicrnahy  v.  Equitable  Rev.  Int.  Soc,  28  C.  D. 
416;  Me  Hewett,  [1894J  1  Ch.  362;  Palmer  v.  Rich.  [1897]  1  Ch.  134. 

(x)  Re  Butler,  38  C.  D.  286  (overruling  on  this  point  Baillie  v. 
Treharne,  17  C.  D.  388).  From  which  case  it  appears  that  by  the 
common  law  marriage  effects  a  severance  only  with  regard  to  the 
chattels  personal  in  possession  of  tho  wife,  not  with  regard  to  chattels 
real,  or  choscs  in  action.  Soe  also  Re  Barton's  Will,  10  Ilaro,  12,  and 
Armstrong  v.  Armstrong,  L.  R.  7  Eq.  518.  But  sinco  tho  passing  of 
tJio  Married  Women's  Property  Act,  1882,  marriage,  it  would  seem, 
no  longer  operates  as  a  severance  of  the  wife's  interest  as  joint  tenant 
except  in  case  of  property  of  a  married  woman  not  affected  by  that  Act. 
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SECTION   II. 

The  Right  of  the  Executor  to  the  Residue,  in  case  there  is 
no  Residuary  Legatee. 

If  the  testator  neither  makes  any  disposition  of  the  residue, 
nor  appoints  an  executor,  the  residue  belongs  clearly  to  the  next 
of  kin:  But  if  the  testator  appointing  lan  executor  makes  no 
disposition  of  the  residue,  a  question  arises  whether  it  shall 
belong  to  such  executor  or  to  the  next  of  kin:  And  this  is  an 
inquiry  which  has  given  rise  to  much  litigation  and  difficult 
discussion:  But  since  the  passing  of  the  Executors  Act,  1830 
(1  WiU.  IV.  c.  40),  this  subject  has  been  freed  from  the  great 
variety  of  distinctions  which  were  formerly  established  with 
respect  to  it. 
Rule  at  law  ^^  j^^-yy    j|;  ^^q^  i\^^Q  riJe    from  the  earliest  period,  that  the 

prior  to  1830.         ,     ,  '  ,  ,  i  ,  i    •  <•       i> 

whole  personal  estate  devolved  on  the  executor:  and  ii,  alter 
payment  of  the  funeral  expenses,  testamentary  charges,  debts, 
and  legacies,  there  should  be  any  surplus,  it  should  vest  in  him 
beneficially  {y) . 

Rule  in  In  equity,  prima  facie,  the  rule  was  the  same  as  at  law  (z) . 

eqiii  y-  -Q^^  ^^Q  j,^|g   ^g^g   controlled   in    equity,  in  all  cases  where  a 

necessary  implication  or  strong  presumption  appeared,  that  the 
testator  meant  to  give  only  the  office  of  executor,  and  not  the 
beneficial  interest  in  the  residue:  In  all  such  cases,  the  executor 
was  considered  a  trustee  for  the  next  of  kin  of  the  testator: 
or  in  cases  where  no  next  of  kin  can  be  found,  a  trustee  for  the 
Crown  (a). 

Such  being  the  state  of  the  jurisdiction  of  the  Courts  of 
Equity  in  cutting  down  the  right  of  the  executor,  the  Executors 

1  Will.  4,  Act,  1830  (1  Will.  IV.  c.  40),  was  passed,  which,  after  reciting 
that  "  testators  by  their  Wills  frequently  appoint  executors, 
without  making  any  express  disposition  of  the  residue  of  their 
personal  estate:  and  whereas  executors  so  appointed  become  by 
law  entitled  to  the  whole  residue  of  such  personal  estate;  and 


40. 


(y)  Att.-Gen.  v.  Hooker,  2  P.  Wms.  340;  Soutlicot  v.  Watson^ 
3  Atk.  228;   Urquhart  v.  Kinff,  7  Ves.  225. 

(2)  See  Lowndes  on  Legacies,  249,  250. 

(c)  Middleton  v.  Spicer,  1  Bro.  C.  0.  201;  Taylor  v.  Eaygarth, 
14  Sim.  8,  12;  Mussell  v.  Clowes,  2  Ck)ll.  648;  Cradock  v.  Owen,  2  Sm. 
&  G.  241;  Be  Bond,  [1901]  1  Oh.  15.  The  law  is  not  altered  by  stat. 
1  Will.  IV.  c.  40,  s.  2:  Johnstone  v.  Hamilton,  11  Jur.  N.  S.  777, 
coram  Stuart,   V.-O.     See  post,  p.  1218,  note  (d). 
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Courts  of  Equity  have  so  far  followed  the  law,  as  to  hold  such 

executors  to  be  entitled  to  retain  such  residue  for  their  own  use, 

unlesa  it  appears   bo   have   been   their  testator's  intention  to 

exclude  them  from  the  beneficial  interest  therein,  in  which  case 

they  are  held  to  be  trustees  for  the  person  or  persons  (if  any)' 

who  would  be   entitled  to  such   estate   under  the   Statute  of 

Distributions,  if  the  testator  had  died  intestate  (6);  and  whereas 

it  is  desirable  that  the  law  should  be  extended  in  that  respect," 

proceeds  to  enact,  "that  when  any  person  shall  die,  after  the  after  1st  Sept. 

first  day  of  September  next  after  the  passing  of  this  Act,  having-  ^^^^^  to^be^'^' 

by  his  or  her  Will,  or  any  icodicil  or  codicils  thereto,  appointed  doomed  to  be 

.  ^nistGPs  Tor 

any  person  or  persons  to  be  his  or  her  executor  or  executors,  persons  en- 
such  executor  or  executors  shall  be  deemed  by  Courts  of  Equity  *^%i^  ^^  ^°/ 

*'  _  T.       ./     residue  under 

to  be  a  trustee  or  trustees  for  the  person  or  persons  (if  any)  who  the  Statute  of 
would  be  entitled  to  the  estate  under  the  Statute  of  Distribu-  u,jegg  other-*' 
tions,  in  respect  of  any  residue  not  expressly  disposed  of,  unless  ■wise  directed 
it  shall  appear  by  the  Will  or  any  codicil  thereto,  that  the 
person   or   persons  so  appointed  executor  or  executors,  was  or 
were  intended  to  take  such  residue  beneficially"  (c). 

And  by  the  second  section  it  is  further  provided  and  enacted,  not  to  affect 
"That  nothing  herein  contained  shall  affect  or  prejudice  any  clftors where ' 
right  to  which  any  executor,  if  this  Act  had  not  been  passed,  there  is  not 
would  have  been  entitled,  in  cases  where  there  is  not  any  person  entitled  to  the 
who  would  be  entitled  to  the  testator's  estate  under  the  Statute  residue, 
of  Distributions,  in  respect  of  any  residue  not  expressly  dis- 
posed of  "  (cZ). 

(6)  See  Stewart  v.  Stewart,  15  C.  D.  539,  543,  where  Jessel,  M.  R., 
discusses  the  effect  of  the  statute. 

(c)  This  Act  provides  only  for  the  case  in  which  the  property  is 
vested  in  the  executor  hy  virtue  of  his  appointment,  and  that  it  does 
not  apply  to  a  case  where  he  takes  it  by  virtue  of  an  express  gift: 
Williams  v.  ArJde,  L.  R.  7  H.  L.  606,  615;  lie  Rohy,  [1908]  1  Ch. 
71;  but  see  Love  v.  Oaze,  8  Beav.  472;  Saltmarsh  v.  Barrett,  29  Beav. 
474;  3  De  G.  &  P.  279.  The  Act  merely  ishifts  the  burden  of  proof 
and  was  meant  to  cast  on  the  executor  the  burthen  of  proving,  from 
the  testamentary  instrument,  a  distinct  ixitention  that  he  should  take 
the  residue  beneficially:  Juler  v.  Juler,  29  Beav.  37;  Williams  v. 
Arkle,  L.  R.  7  H.  L.  606;  Be  Rohy,  [1908]  1  Ch.  71.  For  instances 
where  it  has  been  held  that  such  an  intention  did  not  suffiaiontly 
appear,  see  Juler  v.  Juler,  29  Beav.  34;  Re  West,  [1900]  1  Ch.  84; 
and  for  instances  where  it  has  been  held  that  it  did  sufficiontly  appear, 
see  Harrison  v.  Harrison,  2  Ilcmm.  &  M.  237;  Shepherd  v.  Nottidge, 
2  Johns.  &  H.  766.  The  trusteeship  of  executors  created  by  1  Will.  iV. 
c.  40,  was  not  intended  to  bo  different  in  its  nature  from  tliat  which, 
existed  previously,  under  the  rule  established  in  Courts  of  Equity, 
namely,  that  in  the  absence  of  special  circunist.ano<\s  o.xecutoi-s  were 
not  to  be  regarded  as  express  trustees:  Re  Lacy,  [1899]  2  Ch.  149. 

(c?)  The  statute,  it  would  seem,  has  made  no  alteration  in  the  law 
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It  IS  necessary,  however,  with  relation  to  questions  which  may- 
yet  arise  respecting  Wills  of  persons  who  'have  died  previously 
to  September  1st,  1830,  and  respecting  Wills  to  which  the 
statute  does  not  apply  by  reason  of  /the  residue  being  expressly 
disposed  of  (e),  or  by  reason  of  the  deceased  having  left  no  next 
of  kin  (/),  to  review  briefly  the  grounds  ion  which  the  Courts  of 
Equity  had  proceeded,  until  the  time  of  the  passing  of  the 
above  Act,  in  deciding  either  that  the  executor  was  entitled  to 
the  residue  beneficially,  or  that  he  was  merely  a  trustee  for  the 
next  of  kin. 

For  this  purpose  it  is  necessary  to  consider  what  circumstances 
have  been  held  sufficient  to  raise  that  presumption,  which, 
according  to  the  rule  above  laid  down,  must  exist,  in  cases  not 
within  the  statute,  in  order  to  preclude  the  executor  from 
taking  the  residue  beneficially. 

In  the  first  place,  where  the  executor  is  expressly  appointed 
in  trust  {g),  or  the  residue  is  bequeathed  to  him  in  trust  (h), 
though  no  trusts  are  declared  (i),  or  though  the  trusts  declared 
do  not  exhaust  the  whole  property  (fc),  he  shall  be  a  trustee  for 

except  in  cases  where  the  deceased  has  left  next  of  kin:  Taylor  v. 
Haygarth,  14  Sim.  8;  Russell  v.  Clowes,  2  Coll.  648;  Re  Bacon's  Will, 
31  C.  D.  460,  463.  See  also  Chester  v.  Chester,  L.  R.  12  Eq.  444. 
Cf.  also  Be  Bond,  [1901]  1  Oh.  15,  where  the  Will  contained  a  legal 
devise  to  a  tenant  for  life,  and  nothing  more;  the  tenant  for  life  sold 
under  the  powers  of  the  Settled  Land  Acts;  and  it  was  held,  distin- 
guishing Taylor  v.  Haygarth,  ubi  supra,  that  on  the  death  of  the 
tenant  for  life  the  proceeds  of  sale  went  to  the  Crown  as  bo)i-a  vacantia, 
in  the  absence  of  any  heir-at-law.  If  there  are  no  next  of  kin^  and 
no  intention  is  disclosed  on  the  face  of  the  Will  that  the  executors  shall 
be  excluded  from  taking  beneficially,  they  will  be  entitled  as  against 
the  Crown:  Russell  v.  Clowes,  2  Coll." 648;  Att.-Oen.  v.  Jeferys,  [1908] 
A.  C.  411.  And  the  question,  in  such  case,  to  be  determined  is  exactly 
the  same  as  if  the  testator  had  died  before  the  passing  of  the  Act,  and 
had  left  next  of  kin:  Read  v.  Stedman,  26  Beav.  495;  Dacre  v.  Patrick- 
son,  1  Dr.  &  Sm.  182. 

(e)  See  Saltmarsh  v.  Barrett,  29  Beav.  474;   3  De  G.  F.  &  J.  279. 

(/)  See  su/pra,  note  {d). 

(g)  Pratt  v.  Sladden,  14  Yes.  198;  Dawson  v.  Clark,  18  Ves.  254; 
Vezey  v.  Jamson,  1  Sim.  &  Stu.  69. 

{h)   Graydon  v.  Hicks,  2  Atk.  18;   Pratt  v. 

(i)  Dawson  v.  Clark,  15  \es.  414,  by  Sir  W. 
Lord  Eldon;  Vezey  v.  Jamson,  1  Sim.  &  Stu.  69;  Taylor  v.  Haygarth, 
14  Sim.  8,  12. 

{k)  Robinson  V.  Taylor,  2  Bro.  C.  C.  589;  Dawson  v.  Clark.  18  Ves. 
257,  per  Lord  Eldon;  Ellcock  v.  Map^p,  3  H.  L.  C.  492;  2  Phil.  Ch.  C. 
793  (oven-uling  the  decree  of  the  V.-C.  in  Mapp  v.  Ellcock,  15  Sim. 
568,  and  the  opinion  of  Sir  W.  Grant  in  Dawson  v.  Clark,  15  Ve.s. 
409;  2  V.  &  B.  399);  Read  v.  Stedman,  26  Beav.  495.  So  where  the 
trust  fails  under  the  Mortmain  Act:  Dacre  v.  Patrickson,  1  Drew. 
782;  Johnstone  v.  Hamilton,  11  Jur.  N.  S.  777;  Re  West,  [1900] 
1  Ch.   84. 


Sladden,  14  Ves.  198. 
Grant;  18  Ves.  254,  by 
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the  next  of  kin:  But  it  may  be  otherwise,  where  he  is  made 
trustee  of  some  particular  fund,  and  not  the  whole  residue  (Z) . 

The  rule  is  the  same  where  the  oharaoter  of  trustee  is  plainly  character  of 
affixed  to  him,  though  not  by  express  words:  As  where  there  is  affixed -^^"^^ 
a  direction  to  the  executor  to  "  keep  a  proper  account  "  (m):  or 
where  the  testator  lappoints  him,  entreating  him  to  take  the 
office  (w),  or  directs  that  the  executor  shall  be  saved  harmless 
from  aU  expenses  attending  the  execution  of  the  Will  (o) ;  or 
declares  that  the  whole  of  the  property  shall  pass  by  the  Will 
"according  to  law"  (p);  or  appoints  the  executor  "  to  see  my 
Will  put  in  force"  (g). 

So  a  presumption  against  the  executor  may  arise  from  the 
condition  of  the  party  appointed,  as  where  the  testator  names 
a  mercantile  firm  to  be  his  executore  (r) ;  or  the  person  who 
shall  for  the  time  being  fill  a 'certain  office,  as  that  of  ambassador 
from  a  particular  country  (s) . 

If  the  character  of  trustee  is  affixed  by  the  Will  to  one  of 
several  executors,  they  are  all  trustees;  for  there  is  no  instance 
of  making  one  a  trustee,  and  the  others  not  {t). 

Again,  it  has  been  long  settled  that  .an  express  legacy,  how-  legacy  given 
ever  small,  to  a  sole  executor,  will  raise  the  necessary  presump-  *°  *  ^°}^ 

'  .  executor 

tion  against  him  (w);  notwithstanding  legacies  are  also  given  to 
the  next  of  kin  (x);  and  so  will  a  legacj'^  which  is  given  to  him 
as  one  of  a  class,  as  a  legacy  to  the  children  of  A.,  of  which  the 
executor    is    one  {y);     and    notwithstanding    the    legacy    is 

(Z)  Batteley  v.  Windle,  2  Bro.  0.  C.  31;  Griffiths  v.  Hamilton,  12 
Ves.  298;  Pratt  v.  Sladden,  14  Ves.  198;  Bussell  v.  Clowes,  2  Coll.  648. 

(m)  Gladding  v.   Yapp,  5  Madd.  56. 

(w)  Lord  North  v.  Pwrdon,  2  Vos.  Sen.  495;  Seley  v.  Wood,  10  Ves. 
71;  Langham  v.  Sanford,  17  Ves.  451;  Giraud  v.  Banbury,  3  Meriv. 
150. 

(o)  Dean  v.  Dalton,  2  Bro.  0.  0.  634;  Saltmarsh  v.  Barrett,  29 
Beav.  474;   3  De  G.  F.  &  J.  279. 

(p)  Cranley  v.  Hale,  14  Ves.  307. 

{q)  Braddon  v.  Farrand,  4  Russ.  Chanc.  Oas.  87;  Barrs  v.  Fewkes, 

2  H.  &  M.  60.  The  question  in  these  cases  is,  whether  such  words 
merely  import  the  motive  of  the  gift,  or  whether  they  express  the 
very  object  of  the  bequest,  ibid.  66. 

(r)  De  Mazar  v.  Pybus,  4  Ves.  644. 

(s)   Urqtihartv.  King.  7  Ves.  225;  Griffiths  v.  Hamilton,  12  Ves.  309. 
(t)   White  V.  Evans,  4  Ves.  21;  Milnes  v.  Slater,  8  Ves.  295;  Sadler 
V.  Turner,  8  Ves.  617. 

(«)  Farrington  v.  Knightly,  1  P.  Wras.  545;   Southcot  v.    Watson, 

3  Atk.  226;  Cradock  v.  Owen,  2  Sm.  &  G.  241.  But  not  a  legacy'  to 
his  wife:  Fruer  v.  Bouquet,  21  Beav.  33. 

(a;)  Andretvv.  Clark,  2  Ves.  Sen.  162;  Kennedy  v.  Stainsby,  1  Ves. 
66,  note. 

(y)  Abbott  V.  Abbott,  6  Ves.  343. 
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specific  {z) .  Nor  will  it  make  any  difference  that  the  appoint- 
ment to  the  office  and  the  gift  of  the  legacy  are  in  different 
parts  of  the  WiU;  though  it  may  be  questionable  whether  the 
presumption  arises,  when  a  legacy  is  given  by  th?  Will,  and  the 
executor  appointed  by  a  codicil  (a) . 

The  presumption,  however,  will  not  be  raised  against  the 
executor  by  a  particular  legacy  to  him  for  life,  ivith  remainder 
over  (b),  or  by  an  exceptive  bequest  to  him  out  of  a  subjeot 
bequeathed  to  another  (c) .  But  a  gift  of  a  reversionary  interest 
wiU  have  that  effect  (d),  unless,  perhaps,  it  be  contingent  (e). 

Where  a  small  legacy  was  given  to  a  sole  executor  and  the 
testatrix  directed  that  the  residue  of  Jier  property  should  "be  at 
the  discretion  of  pa.J  executor  and  at  his  own  disposal,"  the 
executor  took  the  residue  beneficially  (/) . 

Again,  the  presumption  will  not  arise,  where  the  executor 
legatee  is  an  infant  (g) . 

Moreover,  a  legacy  to  one  of  several  executors  will  not  raise 
the  presumption  against  him  (h) ;  unless  it  be  given  to  him  for 
his  care  and'  trouble  (^) :  Nor  will  the  presumption  be  otherwise 
raised  by  unequal  legacies  to  all  the  executors  (/) .  When  once 
there  is  inequality  there  is  no  presumption  of  a  contrary  inten- 
tion sufficient  to  displace  the  legal  title  of  the  executors. 
Accordingly,  where  a  testator  gave  equal  pecuniary  legacies 
to  his  three  executors  and  specific  legacies  to  two  of  them  and 
left  no  next  of  kin,  the  executors  were  held  entitled  for  their 
own  benefit  and  not  as  trustees  for  the  Crown  (k).  But  where 
equal  legacies  are  given  to  them  all,  the  presumption  is  as  strong; 


(«)  2  Eop.  Leg.  643,  3rd  edit.;  Randall  v.  Bookey,  2  Vern.  425; 
Southoot  V.  Watson,  3  Atk.  226;  Martin  v.  Behow,  1  Bro.  C.  0.  154. 

(a)  Langham  v.  Sanford,  2  Meriv.  21. 

(6)  Oranville  v.  Beaufort,  1  P.  Wms.  114.  Secus,  where  there  is 
no  ulterior  disposition:  Zouch  v.  Lambert,  4  Bro.  C.  G.  326:  or  where 
the  gift  is  of  the  residue  for  life:  Joslin  v.  Brewet,  Bunb.  112;  Dicks 
V.  Lambert,  4  Ves.  725. 

(c)  Ori-ffiths  v.  Bogers,  Prec.  Chanc.  231;  2  Rop.  Leg.  646,  3rd  edit. 

{d)  Seiey  v.  Wood,  10  Ves.  71;   Oldman  v.  Slater,  3  Sim.  84. 

(e)  Lynn  v.  Beaver,  1  Turn.  &  Euss.  63. 

(/)  Be  Howell,  [1915]  1  Ch.  241;  cf.  Be  Booth,  86  L.  J.  Oh.  270. 

(gr)   Williams  v.  Jones,  10  Ves.  77. 

(h)  Bufar  v.  Bradford,  2  Atk.  222;  Griffiths  v.  Hamilton,  12  Ves. 
298. 

(i)  White  V.  Evans,  4  Ves.  21;  May  v.  Lewin,  2  P.  Wms.  159,  in 
notis.     See  Dawson  v.  Thome,  3  Euss.  Chanc.  Oas.  235,  239. 

(j)  BUnkhorne  v.  Feast,  2  Ves.  Sen.  27,  29;  Bowker  v.  Hunter, 
1  Bro.  C.  0.  328;  Oliver  v.  Frewen,  1  Bro.  0.  0.  590;  Griffiths  v. 
Hamilton,  12  Ves.  309;   Bussell  v.  Clowes,  2  Coll.  648. 

{k)  Att.-Gen.  v.  Jefferys,  [1908]  A.  C.  411. 
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as  in  the  case  of  a  leg-acy  to  a  sole  executor  {I).  If  a  legacy  be 
given  to  one  of  several  executors  for  his  cure  aiid  trouble,  it 
makes  all  the  executors  trustees  (m) . 

Where  the  residuary  bequest  lapses,  the  executor  is  not  ineffectual  or 
entitled  (t?)  ;  nor  where  it  is  void  (o).  Nor  where  the  de-sign  dJ^arTckuTes: 
of  the  testator  to  dispose  of  the  residue,  although  not  carried 
into  effect,  is  evident:  As  where  he  bequeaths  the  residue  in 
such  manner  as  he  shall  appoint,  and  never  makes  any  appoint- 
ment (p) :  or  where  he  leaves  a  blank  for  the  name  of  the 
residuary  legatee  (g):  or  where  he  professes  to  dispose  of  the 
residue,  but  does  not  (r) :  or  where,  by  an  unexecuted  codicil, 
he  refers  to  the  Will  as  not  having  disposed  of  the  residue,  and 
sketches  out  a  disposition  of  it,  which  he  leaves  imperfect  (s) . 
So  the  presumption  will  be  raised  against  the  executor  where 
the  testator  partially  obliterates  the  residuary  clause,  leaving 
nothing  but  the  introductory  words  (t):  or  where  he  professes 
to  dispose  of  part  only  of  his  personal  estate  (w) . 

It  remains  to  consider  briefly  the  subject  of  the  admissibility  "^vheu  parol 
of  parol  evidence  with  reference  to  this  question.  Such  evidence  adniissible. 
is  not  admissible  in  the  first  instance,  on  behalf  of  the  next  of 
kin,  to  raise  the  presumption  for  the  exclusion  of  the 
lexecutor  (v).  But  when  such  presumption  is  raised  from  the 
words  of  the  Will,  parol  evidence  is  admissible,  on  behalf  of 
the  executor,  for  the  purpose  of  rebutting  such  presumption  (x) ; 

(l)  Ommanney  v.  Butcher,  1  Turn.  &  Russ.  260,  269.  See  also 
Clennell  v.  Lewthwaite,  2  Ves.  471,  by  Lord  Alvanley;  Taylor  v. 
Hay  garth,  14  Sim.  8,  12;  Saltmarsh  v.  Barrett,  29  Beav.  474;  3  De 
Gex,  F.  &  J.  279. 

(m)  See  supra,  note  (i). 

(n)  Bennet  v.  Batchelor,  3  Bro.  C.  C.  28. 

(o)  Att.-Gen.  v.  Tomkins,  Ambl.  216. 

(p)  Davers  v.  Dewes,  3  P.  Wms.  40;  Mordaimt  v.  Hussey,  4  Ves. 
117;  Dawson  v.  Clark,  15  Ves.  414,  by  Sir  Wm.  Grant. 

{q)  Bishop  of  Cloyne  v.  Young,  2  Ves.  Sen.  91;  North  {Lord)  v. 
Purdon,  2  Yes.  Son.  495;  Dawson  v.  Clark,  15  Ves.  414.  Of.  Be 
Bacon'!<  Will,  31  C.  D.  4G0,  infra,  note  (.r). 

(r)   Oldham  v.  Carle  ton,  2  Cox,  399. 

(s)  Nourse  v.  Finch,  1  Ves.  344;  S.  C,  2  Ves.  78.  But  merely 
leaving  a  blank  between  the  end  of  the  Will  and  the  signature  is  not 
sufficient  to  exclude  the  executor:   White  v.  Williams,  3  Ves.  &  B.  72. 

{t)  Mence  v.  Mence,  18  Ves.  348. 

{u)   Urquhart  v.  King,  7  Vos.  225. 

{v)  White  v.  Williams,  3  V.  &  B.  72;  Langham  v.  Sanford,  2 
Meriv.   17. 

(x)  Clennell  v.  Lewthwaite,  2  Ves.  474;  Langham  v.  Sanford,  17 
Ves.  442,  443;  Ly7in  v.  Beaver,  1  Turn.  &  R.  66;  Bishop  of  Cloyne  v. 
Young,  2  Ves.  Sen.  95.  It  will  be  observed  that  parol  evidence  is  not 
admissible  in  cases  where  it  is  conclusively  apparent  on  the  Will  itself 


122-2 


The  Residue. 


[Pt.  III.  Bk.  III. 


Not  admissi- 
ble in  cases 
within  the 
statute 
1  WiU.  IV. 
c.  40. 


Trust  for  next 
of  kin  where 
trust  ex- 
pressed on 
face  of  Will 
insufficiently 
declared. 


and  such  evidence  may  then  be  opposed  by  similar  evidence  on 
behalf  of  the  next  of  kin  {y). 

If,  however,  the  Will  conveys  upon  the  face  of  it  an  unequi- 
vocal .indication  of  an  intention  to  clothe  the  executor  with  a 
fiduciary  'character  only,  as  where  ho  is  expressly  appointed' 
in  trust  {z);  or  a  legiaoy  is  expressly  given  to  him  for  his  care 
and  trouble  (<z),  parol  evidence  is  not  admisisible  to  support  the 
claim;  for  that  would  be  to  allow  parol  evidence  to  contradict 
the  Will  (6). 

In  cases  within  the  operation  of  the  statute  1  Will.  IV. 
c.  40  (c),  parol  evidence  is,  in  all  cases,  inadmissible  to  show 
that  the  testator  pi  tended  his  executors  to  'take  beneficially;, 
for  the  Act  required  that  the  intention  should  appear  by  the 
WiU(<^). 

Sometimes  where  there  is  a  gift  of  the  residue  to  a  trustee 
other  than  the  executor,  the  gift  fails  because  the  trusts  are 
insufficiently  declared,  in  such  a  case  the  trustee  can  take  no 
beneficial  interest,  neither  can  any  one  claim  successfully  as  a 
cestui  que  trust,  and  the  result  is  that  the  residue  will  have  to 
be  distributed  as  upon  an  intestacy  under  the  Statute  of  Dis- 


that  the  executor  was  meant  to  be  a  trustee  only  (per  Lord  Eldon  in 
Langham  v.  Sanford,  2  Mer.  6,  17),  as  distinguished  irom  the  case 
where  there  is  a  mere  presumption  against  the  executor  from  the  words 
of  the  Will,  e.g.,  the  presumption  arising  from  a  particular  legacy  to 
the  executor.  The  case  of  an  imperfect  Will  manifesting  an  inchoate 
intention  to  appoint  a  residuary  legatee  seems  to  be  on  the  border  line ; 
it  may,  or  may  not,  be  conclusive  to  show  an  intention  that  the  executor 
was  meant  to  be  a  trustee  only:  and  in  Re  Bacon's  Will,  31  C.  D.  460, 
where  a  testatrix  made  her  Will  on  a  printed  form,  and  after  giving 

certain  legacies  gave  all  her  estate  real  and  personal  unto to  and 

for own  use  absolutely,  and  then  appointed  C.  W.  0.  to  pay  all 

her  debts,  &c.,  and  to  be  the  executor  of  her  Will,  Kay,  J.,  held  that 
it  was  quite  conceivable  that  the  testatrix  believed  that  the  effect  of  the 
blanks  would  be  to  entitle  the  executor  to  the  residue,  and  that  the 
effect  of  the  blanks  under  the  circumstances  was  only  to  raise  a  pre- 
sumption against  the  executor  of  a  resulting  trust  for  the  next  of  kin, 
and  that  parol  evidence  was  admissible  to  rebut  that  presumption.  No 
allegation  is  necessary  to  put  in  issue  that  he  is  entitled  by  the  effect 
of  parol  evidence,  that  being  included  in  the  allegation  that  he  is 
entitled  as  executor:   Lynn  v.  Beaver,  1  Turn.  &  R.  66. 

{y)  Bishop  of  Cloyne  v.  Youmg,  2  Ves.  Sen.  91,  95. 

(z)  Gladding  v.   Yapp,  5  Madd.  59. 

(a)  Langham  V.  Sanford,  17  Ves.  443;  Whitaherv.  Tatham,  7Bing. 
628.  But  see  Williams  v.  Jones,  10  Ves.  77,  as  to  one  of  several 
executors. 

(6)  Langham  v.  Sanford,  17  Ves.  443;  Hall  v.  Hill,  1  Dr.  &  W. 
115,  per  Sugden,  0.  of  Ireland;  Barrs  v.  Fewkes,  11  Jur.  N.  S.  669. 

(c)  Aiite,   p.    1216. 

(d)  Love  V.  Gaze,  8  Beav.  472.  See  also  Brings  v.  Penny,  3  Do 
G.  &  Sm.  525.  :  . 


conscience. 
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tributions.  If  it  is  expressed  on  the  face  of  the  Will  that  the 
legatee  is  a  trustee,  but  the  trusts  are  not  thereby  declared,  no 
trust  afterwards  declared  by  a  paper  not  executed  as  a  Will  can 
be  binding:  in  such  a  case  the  legatee  will  be  a  trustee  for  those 
entitled  under  the  Statute  of  Distributions  (e) . 

There  are  loasee  Where  no  trust  appears  on  the  face  of  the  WiU,  Trusts  not 
but  the  testator  has  been  induood  to  make  the  WiU,  or,  having  fac^J^o"  Will^ 
made  it,  has  been  induced  not  to  revoke  it  by  a  promise  on  the  but  communi- 
part   of    the  legatee  to  deal  with  (the  property  in  a  spocified  accepted  by 
manner:  in  these  cases  the  Court  treats  the  trust  as  binding  on  J,egatee,  en- 

°  lorced  as 

the  'conscience  of  the  donee  (/) .  The  communication  to  the  binding  on  his 
trustee  of  the  object  of  the  trust  may  be  after  the  date  of  the 
iWiU  {g),  but  it  is  essential,  in  order  to  make  the  trust  binding, 
that  it  shall  he  communicated  to  the  legatee  in  the  testator's 
lifetime,  and  that  he  should  accept  that  particular  trust  (^). 
iVioe-ChanceUor  Hall,  in  his  judgment  in  Re  Fleettvood  (i), 
refuses  to  accept  Alt. -Gen.  v.  Dillon  {k)  and  McCormick  v. 
Grogam  (l),  as  establishing  contrary  to  the  authorities' mentioned 
in  his  judgment,  that  where  the  trust  is  referred  to  on  the  face 
of  the  Will,  the  Court  will  not  'give  effect  to  the  intended  trust, 
although  there  is  ponclusive  evidence  upon  which  the  Court 
would  have  given  effect  to  the  intended  trust  had  the  Will  been 
altogether  silent  as  to  the  trust.  The  judgment  of  the  Vioe- 
Chanoellor  is  difficult  to  reconcile  with  the  cases  cited  in  note 
p.  ,  but  whether  or  not  the  principle,  which  led  Courts  of 

Equity  to  hold  that  the  Statute  of  Frauds  and  the  Statute  of 
WiUs  were  not  to  be  used  as  instruments  of  fraud,  applies  to 
cases  where  the  Will  shows  some  trust  was  intended,  as  well  as 
to  those  where  this  does  not  appear,  it  seems  clear  that  in  either 
case  the  trust  must  be  definite,  communicated  to  the  legatee  and 
accepted  by  him.  The  judgment  in  the  case  of  Riordan  v. 
Banon  {m)  assumes  that  a  Court  of  Equity  will  enforce  the 
trust  in  favour  of  the  person  for  whose  benefit  the  legatee  ac- 
cepted the  trust,  even  though  the  legatee  make  no  claim  to  take 

(e)  Johnson  v.  Ball,  5  De  Q-.  &  Sm.  85;  Briggs  v.  Penny,  3  Mac. 
&  G.  546;  Singleton  v.  Tomlinson,  3  A.  0.  404;  Be  Gardner,  [1920] 
1  Ch.    501. 

(/)  McCoi-mick  v.  Grogan,  L.  R.  4  H.  L.  62.  Soo  ante,  p.  304, 
note   {I);    Re  Stead,  [1900]  1  Oh.   237. 

(g)  Moss  V.  Cooper,  1  J.  &  H.  352;  Re  Stead,  uhi  supra. 

(h)  Re  Boyes.  26  C.  D.  531;  Re  Pitt  Rivers,  [1902]  1  Oh.  403. 

(i)  15  0.  D.  594. 

{k)  13  Ir.  Oh.  Rop.   127. 

(0  L.  R.  4  H.  L.  82. 

(to)  10  Ir.  Eq.  Rep.  649. 
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Parol  trusts 
not  enforced 
in  favour  of 
witness  to 
Will. 


If  the  residue 
be  undisposed 
of,  it  must  be 
divided 
amongst  all 
the  next  of 
kin,  notwith- 
standing the 
testator  de- 
clares by  his 
Will  that  one 
of  them  shall 
have  none  of 
hie  property. 


the  property  beneficially;  for  although  no  doubt  the  fraud  would 
be  of  a  different  kind,  if  the  legatee  could  by  means  of  it  retain 
the  benefit  of  the  legacy  for  himself,  yet  it  would  also  be  a 
fraud,  though  the  result  would  be  to  defeat  the  expressed  inten- 
tion for  the  benefit  of  the  heir,  next  of  kin,  or  residuary  donees. 
In  He  Fleetwood  (n),  Vioe-Chanoellor  Hall  held  that  one  of  the 
witnesses  to  the  Will  being  interested  under  the  parol  trust 
such  interest  failed,  but  if  the  trust  was  enforced  not  under  the 
Will  but  to  prevent  the  Wills  Aot  being  used  for  fraud,  the 
decision  would  seem  difficult  to  support. 

It  xnay  be  mentioned,  in  conclusion  of  this  subject,  that  where 
there  is  no  gift  of  the  undisposed  of  residue,  a  testator  cannot, 
b}'  negative  words,  exclude  one  of  his  next  of  kin  from  partici- 
pating in  it.  Thus,  where  a  testator,  by  his  Will,  cut  off  his 
widow  and  one  of  his  daughters  from  any  part  of  his  property, 
and  directed  that  they  should  not  receive  any  benefit  therefrom, 
but  he  made  no  disposition  of  his  property;  it  was  held  that 
the  widow  and  daughter  were,  neveo^theless,  entitled  to  their 
share  in  the  undisposed  of  residue,  under  the  Statute  of 
Distributions  (o). 


(«)  15  C.  D.  594;  distinguished  in  Be  Hetley,  [1902]  2  Oh.  866, 
and  not  followed  in  O'Brien  v.  Condon,  [1905]  1  Ir.  E.  51. 

(o)  Johnson  v.  Johnson,  4  Beav.  318.  But  see  Bund  v.  Green, 
12  C.  D.  819. 
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BOOK   THE   FOURIH. 

DISTRIBUTIOOSr. 

±  HE  office  of  administrator,  as  far  as  at  concerns  the 
collecting  of  the  effects,  the  making  of  an  inventory,  and  the 
payment  of  debts,  is  altogether  the  same  as  that  of  an  executor: 
But  as  there  is  no  Will  .(unless  tlLe  administration  be  ctim  testa- 
menio  annexo)  to  direct  the  subsequent  disposition  of  the  pro- 
perty, at  this  point  they  separate,  and  must  pui'sue  different 
courses  {a) . 


CHAPTER  THE   FIRST. 

DISTRIBUTION  UNDER  THE  STATUTE 
22  &  23  CAR.  II.  C.  10. 

After  the  Ordinary  was  divested  of  the  power  of  adminis- 
tering an  intestate's  effects,  and  compelled,  in  the  manner 
mentioned  in  the  preceding  part  of  this  Treatise  (6),  to  delegate 
such  authority  to  the  relations  of  the  deceased,  the  Spiritual 
Court  attempted  to  enforce  a  distribution,  and  took  bonds  of  the 
administrator  for  that  pui^Dose:  But  such  bonds  were  prohibited 
by  the  Temporal  Courts,  and  declared  to  be  void  in  point  of  law, 
on  the  ground,  that  by  the  grant  of  administration,  the  ecclesias- 
tical authority  was  executed,  and  ought  to  interfere  no 
further  (c).  Thus  the  administrator  was  entitled,  exclusively, 
to  enjoy  the  residue  of  the  testator's  effects,  after  payment  of 
the  debts  and  f  imeral  expenses  {d) . 

(a)  Toller,  369. 
{b)  Ante,  p.    314. 

(c)  Edwards  v.  Freeman,  2  P.  Wms.  441,  by  Sir  Joseph  Jekyll; 
Hughes  v.  Hughes,  1  Lev.  233;  8.  C,  Carter,  125;  2  Black.  Oomm. 
515;  Toiler,  370. 

(d)  Carter  v.  Crawley,  Sir  T.  Eaym.  500;  Edwards  v.  Freeman, 
2  P.  Wms.  441;  2  Black.  Coram.  515;  Bac.  Abr.  E.xors.  (I.). 
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The    hardships    oi'    this    privilege  upon  those  of  kin  to  the 

intestate    in    equal    degree    with    the    administrator    was    the 

occasion  of  the  passing  of  the  Statute  of  Distributions,  22  &  23 

22  &  23  Car.     Car.  II.  c.  10  (e).  That  statute,  after  empowering  the  Ordinary 

statiito  of        on  the  granting  of   administration,  to    take    a    bond    of    the 

Distributions:  administrator,  with  two  or  more  sureties,  conditioned  as  before 

mentioned  in  a  preceding  part  of  this  Work  (/),  proceeds,  in 

Sect.  3.  ggpj.    3  |.Q  enact  as  follows,  "  And  also  that  the  said  Ordinaries 

Ordinaries  to  _ 

have  power  to  and  Judges  respectively  shall  and  may  and  are  enabled  to 
trato'rs'to^ao"-  proceed  and  call  such  administrators  to  account  if  or  and  touching 
count,  and  to  t^g  goods  of  any  person  dying  intestate;  jand,  upon  hearing 
bution,  &c.  and  due  consideration  thereof,  to  order  and  make  just  and  equal 
distribution  of  what  remaineth  clear  (after  all  debts,  funeral, 
and  just  expenses  of  every  sort  first  allowed  and  deducted), 
amongst  the  wife  and  children,  or  children's  children,  if  any 
such  be,  or  otherwise  to  the  next  of  kindred  to  the  dead  person 
in  equal  degree,  or  legally  representing  their  stocks,  yro  suo 
cicique  jure,  according  to  the  laws  j.n  such  cases,  and  the  rules 
and  limitation  hereafter  set  down;  and  the  same  distributions 
to  decree  and  settle,  and  to  compel  such  administrators  to  observe 
and  pay  the  same  by  the  due  course  of  his  Majesty's  ecclesias- 
tical laws;  saving  to  every  one,  supposing  him  or  themselves 
aggrieved,  their  right  of  appeal,  as  was  always  in  such  cases 
used." 

It  has  already  appeared  {g),  that  by  reason  of  the  Court  of 
Probate  Act,  1857,  s.  23,  that  Court  (whose  jurisdiction  was 
substituted  for  that  of  the  Ordinary  and  other  Ecclesiastical 
Judges)  could  not  entertain  a  suit  for  the  distribution  of  residue. 
But  the  Court  of  Equity  compelled  the  administrator  to  apply  it 
according  to  the  statute.  And  now,  although  the  Probate 
Division  probably  has  jurisdiction  to  entertain  an  administra- 
tion action,  yet  it  would  probably  refuse  to  do  so,  since  by 
sects.  33,  34  of  the  Judicature  Act,  1873,  all  causes  and  matters 
for  the  administration  of  the  estates  of  deceased  persons  are 
assigned  to  the  Chancery  Division. 

(e)  Petit  V.  Smith,  1  P.  Wms.  8,  by  Lord  Holt.  There  are  two 
objects  of  that  statute:  one  that  the  residue  shall  be  forthcoming,  and 
another  that  it  shall  be  duly  divided:  by  Bayley,  B.,  in  The  Archbishop 
of  Canterbury  v.  Robertson,  1  Or.  &  M.  529.  The  expression  "  Statutes 
of  Distribution  "  does  not  include  the  Intestates  Act,  1890:  Re  Morgan, 
[19201  1  Ch.    196. 

(f)'Ante,  p.    428  et  seq. 

(g)  Ante,  p.    203. 
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By  sect.  4  of  the  Statute  of  Distributions,  it  is  provided,  Sect.  4. 
"  That  this  Act  or  anything  herein  contained  shall  not  any  London  and 
ways  prejudice  or  hinder  the  customs  observed  within  the  city  of  ^^^^  saved. 
London,  or  within  the  province  of  York,  or  other  places  having 
known  and  received  customs  peculiar  to  them,  but  that  the  same 
customs  may  be  observed  as  formerly:  anything  herein  contained 
to  the  contrary  notwithstanding."     This  section  was  repealed 
by  19  &  20  Viot.  c.  94,  Avhich  provides  that  the  special  customs 
concerning  the  distribution  of  the  personal  estate  of  intestates 
observed  in  the  city  of  London,  and  in  the  province  of  York 
and  certain  other  places,  shall,  with  reference  to  all  persons 
dying  on  or  after  the  1st  day  of  January,  1857,  wholly  cease 
and  determine  {h) . 

By  sect.  5   of   the    Statute    of   Distributions,  it   is   further  Sect.  5. 
enacted,  "That  all  Ordinaries,  and  every  other  person  {i),  who  ^honfth    ° 
by  this  Act  is  enabled  to  make  distribution  of  the  surplusage  of  plusage  is  to 
the  estate  of  any  person  dying  intestate,  shall  distribute  the  buted: 
whole  surplusage  of  such  estate  or  estates  in  manner  and  form 
following:  that  is  to  say,  one-third  part  of  the  said  sui-plusage 
to  the  wife  of  the  intestate,  and  ,aU  the  residue  by  equal  portions 
to  and  amongst  the  children  of  such  persons  dying  intestate,  and 
such  persons  as  legally  represent  such  children,  in  case  any  of 
the  said  children  be  then  dead,  other  than  such  child  or  children 
(not  being  heir-at-law)  who  shall  have  any  estate  by  the  settle- 
ment of  the  intestate,  or  shall  be  advanced  by  the  intestate  in 
his  lifetime  by  portion  or  portions  equal  'to  the  share  which  shall 
by  such  distribution  be  allotted  to  the  other  children  to  whom 
such  distribution  is  to  be  made:  And  in  case  any  child,  other  Advancement 
than  the  heir-at-law,  who  shall  have  any  estate  by  settlement  ^  v^^^on : 
from  the  said  intestate,  or  shall  be  advanced  by  the  said  intestatiC 
in  his  lifetime  by  portion  not  equal  "to  the  share,  which  will  be 
due  to  the  other  children  by  such  distribution  as  aforesaid;  tlien 
so  much  of  the  surplusage  of  the  estate  of  such  intestate  to  be 
distributed  to  such  child  or  children  as  shall  have  any  land  by 
settlement  from  the  intestate,  or  were  advanced  in  the  lifetime 
of  the  intestate,  as  shall  make  the  estate  of  all  the  said  children 
to  be  equal  as  near  as  can  bo  estimated:  but  the  heir-at-law.  Heir-at-law 

notwithstanding  an}'  land  that  he  shall  have  by  descent  or  other-  ^^  ^"^^^  '^^ 
P  1       ■  •  ,  ■        1        !•       •!  equal  part. 

Wise  Irom  the  intestate,  is  to  have  an  equal  part  m  the  distribu- 

(h)  Sco  post,   p.   1268. 

(i)  The  word  "  person  "  hero  evidently  moans  judge.    See  Archbishop 
of  Canterbury  v.  Tappen,  8  B.  &  0.  158,  by  Lord  Tonterdcn. 
W.E. — VOL.  II.  27 
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Sect.  6. 

If  uo  children. 
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If  no  wife  or 
if  no  wife  or 
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Sect.  8. 
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tion till  after 
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If  debts  after- 
wards appear, 
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Act  not  to 
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ministration 
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tion  with  the  rest  of  the  childroii,  without  any  consideration  of 
the  value  of  the  land  which  he  hath  by  descent  or  otherwise  from 
the  intestate'/  (/). 

And  by  sect.  6,  "In  case  there  he  no  childreai,  nor  any  legal 
representatives  of  them,  then  one  moiety  of  the  said  estate  to  be 
allotted  to  the  wife  of  the  intestate,  the  ix>sidue  of  the  said  estate 
to  be  distributed  equally  to  every  of  the  next  of  kindred  of  the 
intestate  who  are  in  equal  degree,  and  those  who  legally  repre- 
sent them  "  (fc). 

And  by  sect.  7,  it  is  provided,  "  That  there  be  no  representa- 
tions admitted  among  collaterals  after  brothers'  and  sisters' 
children;  and  in  case  there  be  no  wife,  then  all  the  said  estate 
to  be  distributed  equally  to  and  amongst  the  children:  and  in 
case  there  be  no  child,  then  to  the  next  of  kindred  in  equal 
degree  of  or  unto  the  intestate,  and  their  legal  representatives  as 
aforesaid,  and  in  no  other  manner  whatsoever.". 

And  by  sect.  8,  it  is  likewise  enacted,  "  To  the  end  that  a  due 
regard  be  had  to  creditors,  that  no  such  distribution  of  the 
goods  of  any  person  dying  intestate  be  made  till  after  one  year 
be  fully  expired  after  the  intestate's  death,  and  that  suoh  and 
ever}^  one  to  whom  any  distribution  and  share  shall  be  allotted, 
shall  give  bond  with  sufficient  sureties  in  the  said  Courts,  that 
if  any  debt  or  debts,  truly  owing  by  the  intestate,  shall  be 
afterwards  sued  for,  and  recovered  or  otherwise  duly  made  to 
appear,  that  then  and  in  every  such  case  he  or  she  shall  respec- 
tively refund  and  pay  back  to  the  administrator  his  or  her  rate- 
able part  of  that  debt  or  debts,  and  of  the  costs  of  suit  and 
charges  of  the  administrator  by  reason  of  such  debt,  out  of  the 
part  and  share  so  as  aforesaid  allotted  to  him  or  her,  thereby  to 
enable  the  said  administrator  to  pay  and  satisfy  the  debt  or 
debts  so  discovered  after  the  distribution  made  as  aforesaid." 

Finally,  by  sect.  9,  it  is  enacted,  "  That  in  all  cases  where 
the  Ordinary  hath  used  heretofore  to  grant  administration  cu)n 
testamento  annexo,  he  shall  continue  so  to  do,  and  the  Will  of 
the  deceased  in  such  testament  expressed  shall  be  performed 
and  observed  in  such  manner  as  it  should  have  been  if  this  Act 
had  never  been  made." 


{))  In  the  case  of  a  partial  intestacy  of  the  beneficial  interest  in 
undisposed-of  residue,  the  rule  still  is  that  advances  need  not  be 
brought  into  hotchpot:  Re  Rohy,  [1908]  1  Ch.  71,  except,  perhaps,  in 
cases  where  the  Executors  Act,  1830,  applies:  Ihid.  at  p.  80. 

(7i-)  As  to  the  modification  of  this  section  made  bv  the  Intestates' 
Estates  Act,   1890,  53  &  54  Vict.  c.  29,  see  post,  p.  1231. 
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It  is  obvious  how  near  a  resemblance  this  Statute  of  Distribu- 
tions bears  to  the  ancient  English  Law  de  rationabiI\i  parte 
bonorum;  which  Sir  Edward  Coke,  thoug-h  he  doubted  the 
generality  of  its  restraint  on  the  power  of  bequeathing  by  Will, 
held  to  be  universally  binding,  in  point  of  conscience  at  least, 
on  the  administrator  or  executor,  in  case  of  either  a  total  or 
partial  intestacy  (I) .  It  also  bears  some  resemblance  to  the 
Roman  law  of  succession  ab  intestato,  which,  and  because  the 
Act  was  also  penned  by  an  eminent  civilian  (m),  has  occasioned 
a  notion  that  the  Parliament  of  England  copied  it  from  the 
Roman  Praetor;  though  it  is  little  more  than  a  restoration,  with 
some  refinements  and  regulations,  of  our  old  constitutional  law; 
which  prevailed  as  an  established  right  and  custom,  from  the 
time  of  King  Canute  downwards,  many  centuries  before  Jus- 
tinian's laws  were  known  or  heard  of  in  the  Western  parts  of 
Europe  (n). 

Lord  Hardwicke,  in  the  case  of  Stanley  V.  Stanley  (o),  took 
occasion  to  observe,  that  this  statute  was  very  incorrectly 
penned . 

Where  a  party,  entitled  to  a  distributive  share  of  the  personal  Agreement  hs 
estate  of  an  intestate,  makes  an  agi'eement  relating  to  the  dis-  gjjare. 
tribution,  under  a  supposition  that  the  estate  is  of  a  certain 
value,  and  it  turns  out  to  be  greater  than  was  known  at  the 
time  of  the  agreement,  a  Court  of  Equity  will  set  it  aside  (p)  : 
for  it  is  a  general  principle  of  equity,  that  agreements,  relative 
to  real  or  personal  estate,  if  founded  on  mistake,  will  be  for  that 
reason  set  aside  (q) . 

In  the  investigation  of  the  rights  of  the  several  parties  entitled 
mider  this  statute,  it  is  proposed  to  consider.  First,  The  rights 
of  a  husband,  with  respect  to  the  personal  property  of  his 
deceased  wife:  Secondly,  The  rights  of  a  widow,  with  respect 

(I)  2  Inst.  32,  33;  2  Black.  Com.  516. 

(m)  Sir  Walter  Walker.  See  R.  v.  Raines,  1  Lord  Raym.  574,  by 
Lord  Holt. 

(«)  2  Black.  Com.  516. 

(o)  1  Atk.  457. 

Ip)  CocMng  v.  Pratt,  1  Vos.  Sea.  400. 

{q)  iicQ>  Pooley  v.  Ray.  1  P.  Wms.  355;  Bingham  v.  Bingham,  1  Vcs. 
Son.  126;  Leonard  v.  Leoruird,  2  Ball  &  Beat.  183;  Stewart  v.  Stewart, 
1  Rob.  App.  Cas.  431.  But  see  also  Stone  v.  Godfrey,  5  De  G.  M.  & 
O.  76,  90,  2jer  Turner,  L.  J. 

27  (2) 
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to  the  effects  of  her  husband:  Thirdly,  iThe  rights  of  the 
children,  and  lineal  descendants  of  the  deceased:  Fourthly,  The 
rights  of  the  next  of  kin. 


Husband's 
rights  as 
administrator 
to  hie  wife : 


rights  of  the 
husband's  re- 
presentatives, 
if  he  dies 
without 
taking  out 
administra- 
tion to  her : 


SECTION   I. 

Of  the  Rights  of  the  Kusband  and  his  Rep-esentatives,  with 
respect  to  the  Personal  Property  of  his  intestate  Wife. 

It  has  been  shown,  in  a  former  part  of  this  Treatise,  that  the 
husband  is  entitled  to  the  grant  of  administration  of  his  wife's 
effects:  and  consequently,  before  the  Statute  of  Distributions, 
he  was  entitled,  as  all  administrators  were,  to  the  exclusive 
enjoyment  of  the  residue:  Doubts,  however,  arose,  whether  the 
husband's  right  was  not  superseded  by  the  force  of  that  statute; 
and  whether  he  was  not  thereby  bound  to  distribute  her  personal 
estate  among  her  next  of  kin:  To  obviate  which,  it  is  provided 
by  the  29  Car.  II.  o.  3,  s.  25  (the  Statute  of  Frauds),  that 
neither  the  Statute  of  Distributions  nor  anything  therein  con- 
tained "shall  be  construed  to  extend  to  the  estates  of  feme 
coverts  that  shaR  die  intestate,  but  that  their  husbands  may 
demand  and  have  administration  of  their  rights,  credits,  and 
other  personal  estates,  and  recover  and  enjoy  the  same,  as  they 
might  have  done  before  the  making  of  the  said  Act "  (r). 

In  case  the  wife  dies  intestate,  and  afterwards  the  husband 
dies,  without  having  taken  out  administration  to  her,  the  Eccle- 
siatioal  Court,  until  a  late  period,  considered  itself  bound  by 
the  statute  21  Hen.  VIII.  c.  5,  to  grant  administration  to  the 
next  of  kin  of  the  wife,  and  'not  to  the  representative  of  the 
husband  (s).  But  such  administrator  was  regarded,  in  equity, 
with  respect  to  the  residue,  as  a  trustee  for  the  representatives 
of  the  husband  {t) :  For  the  husband  surviving  the  wife,  her 
whole  estate  vested  in  him  at  the  time  of  her  death,  and  no 
person  could  possibly  be  entitled  to  the  rights  of  his  wife  but 
himself;  so  that  her  whole  property  belonged  to  him  (w).  And 
the  practice  of  the  Prerogative  Court  of  Canterbury,  on  this 

(r)  See  ante,  p.  640  et  seq.,  as  to  the  extent  of  the  husband's  rights 
as  his   wife's  administrator.     See  also  ante,  p.  528. 

(s)  See  aiUe,   p.  323. 

(t)  Cartv.  Bees,  1  P.  Wms.  381  (cited  in  Squib  v.  Wyn);  Humphrey 
V.  Bullen,  1  Atk.  458;  S.  C,  11  Vin.  Abr.  88;  Elliott  v.  Collier,  3  Aik. 
526;  S.  C,  1  Ves.  Sen.  15;   1  Wils.  168. 

(w)  Elliott  V.  Collier,  3  Atk.  527. 
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head,  was  altered  in  Sir  John  Nicholl's  time;  and  the  rule 
established  was,  that  the  administration  shall  be  granted  to  the 
representatives  of  the  husband,  unless  it  oan  be  shown  that  the 
next  of  kin  of  the  wife  are  entitled  to  the  beneficial  interest  (v). 

So  in  a  case  where  the  husband  takes  out  administration  or  without 
to  his  wife,  and  dies  without  having  administered  to  all  her  admimstered. 
estate,  the  Ecclesiastical  Courts,  for  a  long  'period,  thought 
themselves  obliged  to  commit  administration  de.  bonis  non  of 
the  wife,  if  required,  to  the  next  of  kin  of  the  wife  at  the  time 
of  her  death  (x) ;  Still  the  beneficial  interest  in  her  effects  has 
always  been  held  to  be  in  the  representatives  of  her  husband  (y). 

It  may  be  a  question,  what  shall  constitute  the  legal  relations 
of  husband  and  wife,  so  as  to  confer  the  rights  above  discussed: 
This  subject  has  already  been  considered,  incidentally  to  the 
investigation  of  the  husband's  right  to  the  administration  (2). 


SECTION    II. 

Of  the  Rights  of  a  Widow,  in  the  Distribution  of  the  Effects  of 
her  intestate  Husband,  under  the  Statute. 

The  Statute  of  Distributions,  it  wiU  be  observed,  provides, 
that  if  the  intestate  leaves  children,  as  well  as  a  widow,  one- 
third  shall  go  to  the  widow,  and  the  residue  among  the  children. 
If  there  be  no  children  or  lineal  descendants  of  children  sub- 
sisting, then  a  moiety  shall  go  to  the  widow,  and  a  moiety 
to  the  next  of  kindred.  But  the  Statute  of  Distributions 
has  been  materially  modified  in  favour  of  the  widow  of  an 
intestate  dying  without  issue  by  the  Intestates'  Estates  Act, 
1890,  53  &  54  Vict.  c.  29,  an  Act  to  amend  the  law  by  making 
better  provision  for  the  widows  of  certain  intestates  in  the 
distribution  of  such  intestates'  property.  '  This  Act  provides:  intestate's 
Sect.  1.  "  The  real  and  pei-sonal  estates  of  evei'y  man  who  shall  estate notex- 

^  "^  .  cceding  500/. 

die  intestate  (a)  after  the  1st  of  September,  1890,  leaving    a  to  belong  to 

widow  where 

(v)  See  ante,    p.   323.  no  issue. 

fx)  Ante,  p.   389. 

{y)  Himiphrey  v.  Bullen,  1  Atk.  458. 

(z)  Aide,  pp.    319,   325. 

(c)  The  Act  only  applies  to  the  case  of  a  man  dying  wholly  intestate; 
it  docs  not,  like  the  Statute  of  Distributions,  apply  'to  cases  of  partial 
intestacy:  Jie  Twigg's  Estate,  [1892]  1  Ch.  579.  liut  it  applies  whore 
there  is  a  complete  failure  by  lapse  of  all  beneficial  interests  under  a 
Will:  Be.  Cuffe,  [11K)8J  2  Oh.  500;  cf.  Jte  Morgan,  [1920]  1  Ch.  196. 
The  value  of  the  intestate's  estate  must  hv  taken  at  his  death:  Re 
Ecath,  [1907]  2  Ch.  270. 
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widow  but  no  issue  (&)  shall,  in  all  cases  where  the  net  value  of 

such  real  and  personal  estates  shall  not  exceed  500L,  belong  to 

his  widow  absolutely  and  exclusively. 

Intestate's  g^ot  _  2 .  "  Where  the  net  value  of  the  real  and  personal  estates, 

ceeding  500/.,  in  the  preceding  section  mentioned,  shaU  exceed  the  sum  of 

widow  to  have  ^QQi^    ^j^p  widow  of  such  intestate  shall  be  entitled  to  oOOL,  part 

a  cnarge  tor  ' 

500/.  thereof  absolutely  and  exclusively,  and  shall  have  a  charge  upon 

the  whole  of  such  real  and  personal  estates  for  such  500^.,  with 

interest  thereon  from  the  date  of  the  death  of  the  intestate  at 

4  per  cent,  per  annum  until  payment. 

How  charge         Sect.  3.  "As  between  the  real  and  personal  representatives  of 

as  between       such  intestate,  such  charge  shall  be  borne  and  paid  in  proportion 

realty  and        ^^  ^j^^  values  of  the  real  and  personal  estates  respectively. 

Above  provi-        Sect.  4.  "  The  provision  for  the  widow,  intended  to  be  made 

^ddit*^^t^°     by  this  Act,  shall  be  in  addition  and  without  prejudice  to  her 

share  of  interest  and  share  in  the  residue  of  the  real  and  personal  estates 

resi  ue.  ^^  ^^^j^  intestate  remaining  after  payment  of  the  sum  of  500L, 

in  the  same  way  as  if  suoh  residue  had  been  the  whole  of  such. 

intestate's  real  and  personal  estates  and  this  Act  had  not  been 

passed  (c) . 

How  realty  to       Sect.  5 .   "  The  net  value  of  such  real  estates  as  aforesaid  shall, 

e  va  ue  .        ,^^^  ^^^^  purposes  of  this  Act,  be  estimated  in  the  case  of  a  fee 

simple  upon  the  basis  of  twenty  years'  purchase  of  the  annual 

value  by  the  year  at  the  date  !of  the  death  of  the  intestate,  as 

determined  by  law  for  the  purposes  of  property  tax,  less  the 

gross  amount  of  any  mortgage  or  other  principal  sum  charged 

thereon,  and  less  the  value  of  any  annuity  or  other  periodical 

payment  chargeable  thereon,  to  be  valued  according  to  the  tables 

and  rules  in  the  schedule  annexed  to  the  Statute  16  &  17  Vict. 

c.  51,  and  in  the  case  of  an  estate  for  a  life  or  lives  according  to 

the  said  tables  and  rules. 

How  per-  Sect.  6.  "  The  net  value  of  such  personal  estates  as  afoi^esaid 

valued'  ^^  ^^    shall  be  ascertained  by  deducting  from  the  gross  value  thereof 

all  debts,  funeral,  and  testamentary  expenses  {d)  of  the  intestate, 

(&)  "Issue"  would  seem  to  include  descendants  of  every  degree. 

(c)  Dower  out  of  real  estate  of  an  intestate  is  subject  to  abatement 
in  respect  of  the  widow's  charge  of  500? .  imposed  by  this  Act:  Re 
CharHere,  [1896]  1  Ch.  912. 

(d)  The  phrase  "  testamentary  expenses "  is  a  slip  of  draftsman- 
ship, and  means  the  expenses  of  obtaining  letters  of  administration 
and  of  administration  generally:  Ee  Twigg's  Estate,  [1892]  1  Ch.  579, 
582,  per  Chitty,  J. 
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and  all  other  lawful  liabilities  and  charges  to  which  the  said 
pers^onal  estate  shall  be  subject." 

Where  an  intestate  leaves  a  widow,  but  no  next  of  kin,  the 
widow  is  not  entitled  to  the  whole  of  the  personal  estate;  but, 
subject  to  her  rights  under  the  Intestates'  Estates  Act,  1890, 
one  moiety  belongs  to  her,  and  the  other  to  the  Crown' (e). 

The  widow's  title,  however,  under  the  Statute  of  Distribu-  "Widow's 
tions,  may  be  barred  by  a    settlement    before    marriage  (/),  barred'bT   ^ 
excluding  her  from  her  distributive  share  of    her    husband's  settlement, 
personal  estate;  and  even  in  the  case  of  a  female  infant,  she 
may  be  barred  of  her  right  by  such  a  settlement,  made  before 
marriage,  with  the  approbation  of  her  parents  or  guardians  {g). 

Where  the  settlement  is  expressed  to  be  "as  and  for  het 
jointure,  in  full  lieu,  bar  and  satisfaction  ,of  any  dower  or  thirds 
which  she  could  or  might  claim  at  common  law  out  of  all  or  any 
of  the  estates,  real,  personal,  or  freehold,  iof  her  intended  hus- 
band," the  widow  wiU  be  excluded  from  her  share  under  the 
statute;  for  the  words  "common  law"  must  be  construed  as 
equivalent  to  the  terms  "according  to  the  general  law"  {h). 

In  such  cases,  whether  the  husband  die  intestate,  or  dispose 
of  his  personal  estate  by  Will,  which  disposition  fails  by 
lapse,  the  wife  wiU  be  equally  excluded  from  her  distributive 
share. 

(e)  Cave  v.  Roberts,  8  Sim.  214;  In  the  goods  of  Bryant,  [1896] 
P.  159,  where  a  widow  died  without  taking  administration  to  her 
husband's  estate  (which  was  of  the  net  value  of  under  500^.,  and,  as 
ho  died  without  issue,  belonged  exclusively  to  her  under  sect.  1  of  the 
Act  of  1890),  the  C-ourt  granted  administration  to  her  executor  under 
sect.  73  of  the  Court  of  Probate  Act,  1857,  notwithstanding  the  pos- 
sibility of  the  intestate  husband's  estate  proving  afterwards  to  be  of 
more  value  than  500L 

(/)  See  Shatter  v.  Slatter,  1  Younge  &  Coll.  28,  as  to  the  effect  of 
a  separation  deed  executed  by  the  wife  after  marriage. 

{g)  Lord  Buckinghamshire  v.  Drury,  '6  Bro.  P.  C.  492;  4  Bro. 
C.  C.  505,  note;  2  lloper  on  Husb.  &  Wife,  26,  2nd  edit.  But  see 
observations  of  Lord  Hcrschell  in  Seaton  v.  Beaton,  13  A.  C.  at  p.  67. 

{h)  Ourly  v.  Ourly,  8  CI.  &  F.  743.  See  also  Druce  v.  Deuison, 
6  Vos.  385.  But  where  the  husband,  on  his  marriage,  settles  on  the 
wife  a  rent-charge  for  her  jointWe,  and  in  lieu  of  dower  and  thirds  at 
common  law,  she  is  not  thereby  precluded  from  her  distributive  share 
in  his  undisposod-of  personal  estate;  because  the  rent-charge  must 
be  regarded  as  intended  to  bo  in  liou  only  of  any  claim  she  might  have 
on  his  lands:  Colleton  v.  Garth,  6  Sim.  19.  The  word  "thirds,"  how- 
over,  is  not  confined  to  real  estato,  but  is  a  general  o.xpressiou  wliiah 
may  signify,  according  to  the  context  and  scope  of  the  instrument, 
the  interest  of  a  widow  in  aiiy  property,  whether  roal  or  personal, 
of  her  deceased  husband;  and  in  construing  the  instrument  tlio  Courl 
considers,  inter  alia,  the  fund  out  of  which  the  provision  for  tlie  wif<- 
was  made:  Thompson  v.   Watts,  2  Johns.  &  H.  291. 
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Provision  by 
Will  for 
widow,  in  lieu 
of  her  thirds, 
does  not  bar 
her  claim 
under  a  (ittasi 
intestacy. 


In  what  case 
a  widow 
cannot  claim 
both  her 
distributive 
share  and 
money  due 
under  a  cove- 
nant for  her 
provision : 


But  it  is  Otherwise  when  the  husband??^  Will  makes  a  provi- 
sion for  his  wife,  stating  it  to  be  in  lieu  and  in  bar  of  all  her 
claims  on  his  personal  estate,  and  then  subjects  his  personalty 
to  a  disposition  which  lapses,  or  is  void,  so  that  the  latter  fund 
is  subject  to  distribution;  for  then,  notwithstanding-  the  words 
of  the  Will,  the  widow  is  entitled  to  a  share  under  the  statute  (^) : 
The  principle  of  this  distinction  is,  that  where  a  woman  has 
before  marriage  agreed  to  accept  a  consideration  for  her  widow's 
share,  she  is  bound  by  her  compact,  whether  her  husband  die 
testate  or  intestate;  but  where  there  is  no  such  contract,  but  the 
provision  in  bar  of  the  distributive  share  arises  upon  the  hus- 
band's Will,  it  is  presumed  that  the  motive  for  the  widow's  ex- 
clusion originated  in  a  particular  design  or  purpose  of  the 
testator,  viz.,  for  the  benefit  of  the  person  in  favour  of  whom 
the  property  was  bequeathed  by  him;  so  that  if  the  purpose  be 
disappointed,  there  is  no  reason  why  the  bar  or  exclusion  should 
continue  (/c) . 

It  is  necessary  to  consider  the  right  of  the  widow  under  the 
Statute  of  Distributions,  with  relation  to  the  existence  of  a 
covenant  or  agreement,  on  the  part  of  the  husband,  to  settle  or 
to  leave,  or  that  his  executors  shall  pay,  to  his  widow,  a  portion 
of  his  personal  estate. 

It  is  a  general  rule,  that  if  the  husband  covenants  to  leave,  or 
that  his  executor  shall  pay,  to  his  widow  a  sum  of  money,  or  part 
of  his  personal  estate,  and  he  dies  intestate,  so  that  she  becomes 
entitled  to  a  portion  of  his  personal  property  under  the  statute, 
such  distributive  share  shall  be  a  performance  of  the  covenant, 
and  she  cannot  claim  both  (Z) .  The  principle  seems  to  be,  that 
the  husband,  looking  forward  to  the  event  of  his  death,  when 


(t)  Pickering  v.  Stamford,  3  Ves.  332;  Garthshore  v.  Chalie,  10  Ves. 
17,  18:  2  Rop.  Husb.  &  Wife,  23,  2nd  edit.  Cf.  Naismith  v.  Boyes, 
[1899]  A.  C.  495. 

(k)  2  Eop.  Husb.  &  Wife,  23,  2nd  edit.  Lord  Alvanley  found  this 
principle  recognized  by  Lord  Cowper,  in  Sympson  v.  Hornsby,  which 
he  stated  from  the  Registxar's  Book:  Pickenng  v.  Stamford,  3  Ves. 
335.  But  this  principle  cannot  be  applied  to  a  case  where,  on  the 
face  of  the  Will  there  is  an  intestacy,  with  language  excluding  the 
widow  in  absolute  and  comprehensive  terms  from  anv  further  share: 
Lett  V.  Eandall,  3  Sm.  &  G.  83. 

(Z)  Blandy  v.  Widmore,  1  P.  Wms.  324;  Lee  v.  Cox  and  D'Aranda, 
1  Ves.  Sen.  1;  Garthshore  v.  Chalie,  10  Ves.  1.  It  will  make  no 
difference  that  the  money  under  the  covenant  is  to  be  paid  at  a  deter- 
minate period  within  the  year  after  the  testator's  death,  whereas  in 
sti'ictness  the  distributive  share  is  not  payable  until  the  end  of  that 
year;  for  this  difference  shall  not  be  permitted  to  repel  the  legal 
presumption:  ihid.  13. 
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his  wife  will  have  an  interest  in  ;his  property  by  the  provision  of 
the  law,  declines  for  that  reason  to  g-ive  her  any  interest  in  it 
in  his  lifetime,  considering  that  his  covenant  will  be  as  effectu- 
ally performed  by  -what  the  law  provides  'for  her,  as  if  the 
proWsions  were  made  by  himself  (m). 

If  the  widoVs  distributive  share  is  less  than  the  amount  of 
her  provision  under  her  husband's  covenant,  such  share  will  be 
regarded  as  a  partial  performance;  so  that  if  the  money 
covenanted  to  be  pa.id  by  the  husband's  executors  be  1,000?., 
and  the  widow's  distributive  share  amount  only  to  500L,  such 
share  will  nevertheless  be  a  part  performance  'of  the  covenant; 
viz.,  to  the  extent  of  500/ .  {n). 

In  the  case  of  GoJdsmid  v.  Goldsmid  (o),  Sir  Thomas  Plumer, 
M.  R.,  decided,  that  if  the  widow  takes  a  distributive  share  of 
her  husband's  personal  estate,  not  under  an  uctual  but  a  quasi 
intestacy,  such  share  will  be  a  performance  of  his  covenant  that 
his  executors  shall  pay  to  her  a  sum  of  money  at  his  death,  if 
she  survived  him:  In  that  case  the  husband  by  marriage  articles 
covenanted,  that  if  he  died  in  the  lifetime  of  his  wife,  hi& 
executors  should,  within  three  months  after  his  decease,  pay  to 
her  3,000L:  By  his  Will  he  gave  -all  his  property  to  his 
executors,  in  trust  after  payment  of  his  debts,  at  the  expiration 
of  three  years  from  his  decease,  to  idivide  it  in  such  ways,  shares 
and  proportions,  as  to  them  should  appear  right:  On  his  death, 
during  the  life  of  his  wife,  the  executors  having  died  or 
renounced,  the  property  became  divisible  according  to  the 
Statute  of  Distributions:  And  the  widow's  distributive  share, 
exceeding  3,000L,  was  held  a  performance  of  the  covenant  in 
the  marriage  articles  (p). 

If  the  husband's  covenant  be  entire,  and  the  provision  therein  in  what  cases 
expressed  to  be  secured  to  the  wife  is  such  as  the  covenant  in  both™*^^  °  **"" 
part  might  be  held  to  be  performed  by  the  widow's  distributive 
share  under  the  statute,  according  to  the  preceding  cases,  and 
the  remaining  part  could  not  be  so  considered,  then,  since  the 
covenant  is  entire,  the  Court  will  not  sjdit  it,  and  hold  a  perform- 

(m)  Garthshore  v.  Chalie,  10  Ves.  1,  16. 

(«.)  Ibid.  16. 

(o)  1  Swanst.  211.     See  Ee  Hall,  [1918]  1  Ch.  562. 

Ip)  The  authority  of  this  decision  is  doubted  in  2  Rop.  Ilusb.  & 
Wife,  50,  2nd  edit. ;  but  the  editor  of  the  2n(l  eiiit.  of  lioper  in  note  (6), 
p.  50,  questions  the  soundness  of  liis  author's  reasoning.  The  ca^o  is 
refen-ed  to  with  approval  in  Bannatyne  v.  Ferguson,  [1896]  1  I.  E.  161. 
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anco  and  a  non-pcrformancc  at  the  same  time  (g):  Thus,  if  the 
husband  covenanted  with  trustees  that  his  heirs,  executors,  &c., 
should  pay  to  them  G,000^,  within  a  certain  period  after  his 
death,  upon  trust  as  to  1,500L,  part  of  the  sum,  for  his  widow 
absolutely,  if  she  survived  him;  and  as  to  the  remaining  sum  of 
4,500L,  to  pay  the  interest  of  it  to  her  during  her  life,  or  widow- 
hood; since  the  last  sum,  not  being  given  absolutely  to  the 
widow,  cannot  be  considered  satisfied  by  her  distributive  share, 
neither  shall  the  1,500Z.  be  so  regarded  (r). 

Again,  if  the  covenant  by  the  husband  "be  so  framed  as  to 
require  the  money  to  be  settled  during  his  life,  so  that  there  was 
a  breach  of  it  before  his  death,  and  a  debt  may  be  considered  as 
incurred  to  the  widow,  in  such  case  the  rule  above  laid  down 
does  not  apply.  Thus,  in  Oliver  v.  Bricklcmd  (s),  the  husband 
covenanted  to  pay  for  the  benefit  of  his  wife  a  sum  of  money 
within  two  years  after  the  marriage,  and  that  if  he  died,  his 
executors  should  pay  it:  After  surviving  the  two  years,  he  died 
intestate,  and  his  widow's  distributive  share  was  larger  than  the 
sum  covenanted  to  be  settled  upon  her:  But  Sir  Joseph  Jekyll 
decided,  that  it  should  not  be  taken  in  satisfaction  of  such  debt, 
but  that  the  widow  should  have  both. 


SECTION  III. 

The  Rights  of  the  Children  and  their  Representatives  to 
Distribution  under  the  Statute^ 

After  the  allotment  of  a  third  to  the  Avidow,  the  statute,  as 
we  have  seen,  directs  a  distribution  of  the  residue  by  equal 
portions  to  and  amongst  the  children  of  the  intestate,  and 
"such  persons  as  legally  represent  such  children  in  case  any  of 
the  said  children  be  then  dead"  {t).     In  case  there  be  no  wife, 

{q)  2  Eop.  Husb.  &  Wife,  51,  2nd  edit. 

(r)  Couch  v.  Stratton,  4  Ves.  391.  On  the  authority  of  this  case, 
a  similar  question  was  reluctantly  decided  accordingly,  by  Wigram, 
V.-C,  in  Salishury  v.  Salisbury,  6  Hare,  526. 

(s)  Cited  in  Lee  v.  Cox  and  D'Aranda,  3  Atk.  420;  1  Ves.  Sen.  1; 
Lang  v.  Lang,  8  Sim.  451. 

{t)  By  the  Deceased  Wife's  Sister's  Marriage  Act,  1907  (7  Edw.  VII. 
c.  47),  s.  1,  marriage  between  a  man  and  his  deceased  wife's  sister 
is  a  good  civil  contract,  and  the  childi'en  are  legitimate  and  entitled  to 
share  in  the  distribution  of  personal  estate,  except  so  far  as  such 
personal  estate  is  protected  by  s.  2:  see  Be  Green,  [1911]  2  Ch.  275. 
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then,  by  sect.   7,  all  the   estate  is  to  be  distributed  to  and 
amongst  the  children  (m)  . 

By  the  words  "such  as  legally  represent  such  children,'   their  What  is 
lineal  representatives  to  the  remotest  degree  are  admitted  {p) .  ^  wal  repre- 
But  the  term  must  be  midei-stood  of  descendants,  and  not  next  ^f^'^^^^.y?^"  ^^ 
of  kin  {x)\  as  for  example,  if  a  son  of  the  intestate  is  dead, 
leaving  a  widow  and  child,  the  widow  shall  take  nothing,  and 
the  child  the  whole  of  the  fathers  share;    yet    the    widow, 
though  not  strictly  one  of  the  next  of  kin,  is  in  the  same  sense 
as  the  child  a  legal  representative  of  the  pexsonal  estate  of  the 
father  {y). 

To  attain  a  clear  apprehension  of  the  subject  of  this  section, 
three  sorts  of  cases  may  be  supposed:  First,  where  none  of  the 
intestate's  children  are  dead;  secondly,  where  the  intestate's 
children  are  all  dead,  all  of  them  having  left  children;  thirdly, 
where  some  of  the  intestate's  children  are  living  and  some  dead, 
and  such  as  are  dead  have  each  of  them  left  children  {z) . 

On  the  first  hypothesis,  that  is  to  say,  where  none  of  the  i.  Where 
intestate's  children  are  dead,  it  is  sufficiently  obvious,  that  after  i^te^tate^s 
the  wife  has  had  the  third  allotted  to  her,  the  remaining  two-  children  are 
thirds  shall,  pursuant  to  the  statute,  be  equally  divided  among 
all  the  children  of  the  intestate;  as  in  this  case  they  all  claim 
in  their  own  right  (a) . 

A  brother  or  sister  of  the  half-blood  shall  be  equally  entitled  half-blood : 
to  a  share  with  one  of  the  whole  blood;  inasmuch  as  they  are 
both  equally  near  of  kin  to  the  intestate  (6). 

A  posthumous  child  has  also  the  same  rights;    for  a  child  posthumous 
en  ventre  sa  mere  at  the  time  of  the  fathers  death,  being  a 
person  in  rerum  naturd,  is,  by  the  rules  of  the  common  and  the 
civil  law,  to  all  intents  and  purposes  a  child,  as  much  as  if  born 

(u)  A  child  legitimate  by  the  law  of  its  father's  domicil,  but  illegiti- 
mate according  to  English  law,  is  entitled  to  a  share  as  one  of  the  next 
of  kin  in  the  personal  eslat<>  of  an  intestate  dyuig  domiciled  in  England 
under  the  Statute  of  Distributions:  Jie  Ooodman's  Trusts,  17  C.  D. 
266.     Cf.  also  Re  Andros,  24  0.  D.  637. 

{v)  Carter  v.   Crawley,  Sir  T.   Kaymond,  500. 

(x)  Bridge  v.  Abbott,  3  Bro.  C.  C.  226.  bv  Lord  Alvanley;  Evans  v. 
Charles,  1  Anstr.  132,  by  Eyre.  C.  B. 

(y)  Price  v.  Strange,  6  Madd.  161,  162. 

(z)  Toller,  374. 

(a)  Ibid. 

{b)  Smith  V.  Tracey,  1  Mod.  209;  Toller.  374;  Watts  v.  Crooke, 
Show.  P.  C.  4th  edit.  139. 
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an  only  child. 


2.  Where  all 
the  intestate's 
children  are 
dead,  all 
having  left 
children. 


in  the  father's  lifetime  (c),  and  consequently  is  entitled  under 
the  statute. 

If  the  intestate  leave  only  one  child,  such  case  is  not  to  be 
considered  as  omitted  by  the  statute:  therefore,  in  case  the 
intestate  also  leave  a  wife,  she  shall  only  have  a  third  part,  and 
the  other  two-thirds  shall  go  to  such  child  {d).  And  where  the 
intestate;  leaves  an  only  child  and  no  widow,  although  literally 
speaking,  there  can  be  no  distribution,  yet  guch  only  child  shall 
be  entitled  to  the  whole  pea*sonal  estate  (e) .  . 

Secondly,  where  the  intestate's  children  are  all  dead,  all  of 
them  having  left  children.  Notwithstanding  what  is  stated  by 
Toller  and  other  authorities  referred  to  in  the  9th  Edit,  of  this 
Work  (/),  it  has  been  decided  that  such  descendants  take  iper 
stirpes  and  not  per  capita  {g).f 

(c)  Wallis  V.  Hodson,  2  Atk.  117;  Bmnet  v.  Mann,  1  Ves.  Sen. 
loti;  Toller,  374.  See  also  'post,  p.  1249,  note  (d).  A  child  en  ventre 
sa  mere  is  to  be  deemed  living,  even  though  by  such  construction  no 
benefit  passes  directly  to  the  child,  bu,t  only  to  the  mother  or  father. 
See  Be  Bu/rrows,  Cleghorn  v.  Burrows,  [1895]  2  Oh.  497,  where  the 
dictum  of  Lord  Eldon  in  Thellusson  v.  Woodford,  11  Ves.  112,  149, 
commenting  on  the  case  of  Gulliver  v.  Wickett,  1  Wils.  105,  was 
discussed  and  followed.  The  case  of  Blasson  v.  Blasson,  2  De  G.  J.  & 
Sm.  665,  tui-ned  on  the  words  "  born  and  living,"  which  seem  to  show 
that  the  testator  contrasted  birth  with  life.  But  in  his  judgment  at 
p.  670  Lord  Westbury  says  that  "  the  fiction  or  indulgence  of  the  law 
which  treats  the  unborn  child  as  actually  born  applies  only  for  the 
purpose  of  enabling  tlie  unborn  child  to  take  a  benefit  which,  if -born, 
it  would  be  entitled  to,  and  that  is  limited  to  cases  where  de  commodis 
ipsius  partus  quceritur."  This  principle  was  approved  and  applied  in 
Villar  V.  Gilbey,  [1907]  A.  C.  139,  and  see  Be  Salaman,  [1908]  1  Oh.  4; 
but  see  Be  Wilmers  Trusts,  [1903]  2  Oh.  411. 

(d)  Brown  V.  Farndell,  Carth.  52;  Bac.  Abr.  tit.  Euxors.  I.  5. 

(e)  Davers  v.  Dewes,  3  P.  Wms.  49,  note  (D);  Balmer  v.  Qerrard, 
Prec.  Chan.  21. 

(/)  Walsh  V.  Walsh,  1  Bq.  Ca.  Abr.  249,  pi.  7;  Bowers  v.  Little- 
wood,  1  P.  Wms.  595,  by  Lord  Parker;  Davers  v.  Dewes,  4  P.  Wms. 
50,  by  Lord  King;  Bac.  Abr.  Exors.  I.  3;  Toller,  374. 

{g)  Lockyer  v.  Vade,  Barnardiston,  Oh.  444  (Lord  Hardwicke) ;  Be 
Boss's  Trust,  L.  E.  13  Eq.  286  (Wickens,  V.-C);  Be  Natt,  37  0.  D. 
517  (North,  J.);  Valentine  v.  Fitzsimmons,  [1894]  1  I.  R.  94  (Porter, 
M.  E.).  See  also  note  of  Mr.  Joshua  Williams  in  the  4th  edit,  of 
Watkins  on  Descents,  p.  259,  and  Mr.  Hargrave's  Jurisconsult  Exer- 
citations,  Vol.  I.,  p.  271,  referred  to  in  the  judgment  of  North,  J., 
in  Be  Natt,  iibi  supra.  The  question  depends  on  the  construction  of 
the  statute.  The  view  of  these  learned  judges  necessitates  the  applica- 
tion of  the  5th  section  of  the  statute  to  a  case  where  the  intestate  leaves 
no  living  childi'en,  but  only  legal  represeintatives  of  such  children,  and 
the  reading  of  the  word  "  cliild  "  in  the  7th  section  as  meaning  "  child 
living  either  in  person  or  in  its  descendants."  This  view  also  seems  to 
involve  reading  the  word  "  and "  in  the  2nd  paragraph  of  the  5th 
section,  where  it  follows  the  words  "  amongst  the  children  of  such 
persons  dying  intestate,"  as  meaning  "  or." 
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Thirdly,  where  some  of  the  intestate's  children  ai-e  living,  3.  Where 

,  some  of  the 

and  some  dead,  and  sucli  as  are  dead  have  each  oi  them  icit  intestate's 

children.     In  this  case,  the  children  of  the  deceased  children  children  are 
'  dead,  having 

take  per  stirpes,  that  is  to  say,  not  in  their  own  rig-ht,  but  by  left  children, 
representation.  Thus,  for  example,  if  a  father  have  thive 
children,  John,  Mary,  and  Heni-y,  and  John  die,  leaving  foui- 
children,  and  Mary  die,  leaving  two,  and  Henry  alone  suiTi\'e 
the  father;  on  the  death  of  the  father  intestate,  one-third 
shall  be  allotted  to  Henry,  one-third  to  John's  four  children, 
and  the  remaining  third  to  Mary's  two  "childi'en;  for  these 
grandchildren  are  entitled  as  representing  thoir  respective 
parents  (Ji) . 

The  end  and  intent  of  the  statute  was  to  make  the  provisions  Advance- 
for  all  the  children  of  the  intestate  equal,  as  near  as  could  be  Exclusion  of 
estimated  (i).    Accordingly,  the  5th  section  of  the  statute  pro-  suoh  children 

^  \  o  ./  '  ^     ^  .        as  have  any 

ceeds  to  provide,  that  no  child  of  the  intestate,  except  his  heir-  land  by  settle- 
at-law,  who  shall  have  any  estate  in  land  by  the  settlement  of  been^a*dvanced 
the  intestate,  or  who  shall  be  advanced  by  the  intestate  in  his  by  portion: 
lifetime  by  pecuniary  portion,  equal  to  the  distributive  shares  of 
the  other  children,  shall  participate  with  them  in  the  surplus; 
but  if  the  estate  so  given  to  such  child  by  way  of  advancement 
be  not  equivalent  to  their  shares,  then  that  such  part  of  the 
surplus  as  will  make  it  so  shall  be  allotted  to  him  or  her  (k) . 

This  just  and  equitable  provision  has  been  also  said  to  be 
derived  from  the  collatio  bonorum  of  the  imperial  law;  which  it 
certainly  resembles  in  some  points,  though  it  differs  widely  in 
others:  But  it  may  not  be  amiss  to  observe,  that  with  regard  to 
goods  and  chattels,  this  was  part  of  the  ancient  custom  of 
London,  of  the  province  of  York,  and  of  the  sister  kingdoiu 
of  Scotland;  and  with  regard  to  the  lands  descending  in  co- 
parcenary, that  it  has  always  been,  and  still  is,  the  common  law 
of  England,  under  the  name  of  hotchpot  (/). 

This  provision  applies  only  to  the  distribution  of  the  estates 

(h)  Bac.  Abr.  tit.  Exors.  I.  3;   Toller,  374. 

(i)  Edwards  v.  Freeman,  2  P.  Wms.  439,  440,  by  Sir  Joseph  Jekyll. 

(A;)  2  Black.  Com.  516. 

(l)  2  Black.  Com.  517;  post,  p.  1242,  n.  (6).  "It  soomoth,"  says 
Littleton  (sect.  267),  "that  this  word  '  Hot.chpot '  is  in  English  a 
pudding;  for  in  a  pudding  is  not  commonly  put  one  thing  alone,  but 
one  thing  with  other  things  together":  2  Black.  Com.  190.  See  Fox 
V.  Fox,  L.  R.  11  Eq.  142;  Hewitt  v.  Jardinc,  L.  R.  14  Eq.  58; 
Limpus  V.  Arnold,  15  Q.  B.  D.  300;  Re  Gist,  [1906]  2  Ch.  280;  Be 
Barker,  [1918]  1  Ch.  128,  as  to  the  effect  of  a  hotehpot  clause  in  a 
WiU. 
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of  intestate  fathers :  And  therefore  if  a  mother  being  a  widow 
advances  a  child,  and  dies  intestate,  leaving  many  children,  the 
child  advanced  shall  not  bring  what  he  received  from  his  mother 
into  hotchpot:  This  was  decided  by  Lord  King,  C,  on  the 
principle,  that  the  statute  was  grounded  on  ,the  custom  of 
London,  which  never  affected  a  widow's  personal  estate,  and 
that  the  Act  seems  to  include  those  .alone  within  the  clause  of 
hotchpot  who  "are  capable  of  having  a  wife  as  well  as  children, 
which  must  be  husbands  only  (m) . 

The  statute  takes  nothing  away  that  has  been  given  to  any  of 
the  children,  however  unequal  that  may  have  been:  How  much 
soever  it  may  exceed  the  remainder  of  the  personal  estate  left 
by  the  intestate  at  his  death,  the  child  may,  if  he  pleases,  keep 
it  all:  if  he  be  not  contented,  but  would  have  more,  then  he 
must  bring  into  hotchpot  what  he  has  before  received:  This 
manifestly  seems  to  be  the  intention  of  the  Act,  grounded  upon 
the  most  just  rule  of  equity,  equality  (n). 

The  provision  of  sect.  5  of  the  statute  applies  only  to  the  case 
of  actual  intestacy;  and  where  there  is  an  executor,  and  conse- 
quently a -complete  Will,  though  the  executor  may  be  declared 
a  trustee  for  the  next  of  kin,  they  take  as  if  the  r^idue  had  been 
actually  given  to  them  (o).  The  provision,  however,  applies  to 
an  intestacy  occasioned  by  a  Will  becoming  wholly  inoperative 
in  consequence  of  the  death  of  the  sole  executor  and  legatee  in 
the  lifetime  of  the  testator,  as  well  as  to  an  intestacy  occasioned 
by  the  non-existence  of  any  Will  (p) . 

(m)  Holt  V.  Frederick,  2  P.  Wms.  357;  Bennet  v.  Bennet,  10 
C.  D.  474. 

(n)  Bv  Lord  Eaymond,  in  Edwards  v.  Freeman,  2  P.   Wms.  443. 

(o)  By  Sir  W.  Grant  in  Walton  v.  Walton,  14  Ves.  324;  Edwards 
V.  Freeman,  2  P.  Wms.  440,  446;  Steioart  v.  Stewart,  15  0.  D.  539, 
543.  Sir  W.  Grant  adds  to  his  statement  as  contained  in  the  above 
text:  "  Therefore  the  child  advanced  by  her  father  in  his  life  could  not 
be  called  on  to  bring  her  share  into  hotchpot."  But  it  was  pointed  out 
by  Jessel,  M.  E.,  in  Steivart  v.  Stewart,  15  C.  D.  at  p.  543,  that  the 
law  is  different  from  what  it  was  supposed  to  be  in  Sir  William  Grant's 
time,  which  was  that  advancement  did  not  apply  to  a  share  of  residue. 
Whenever  the  executor  is  to  be  deemed  trustee  for  children  as  persons 
entitled  under  the  Statute  of  DistributioiLS,  in  respect  of  any  residue 
not  expressly  disposed  of  (see  1  Will  IV.  c.  40,  ante,  p.  1216),  since 
the  children  take  in  the  same  shares  and  in  the  same  way  as  they 
would  have  taken  under  the  statute,  there  seems  no  good  reason,  in 
ascertaining  the  shares  in  which  they  take,  to  disregard  the  provisions 
of  the  statute  as  to  taking  into  account  advances:  in  Be  Ford,  [19021 
1  Ch.  218,  222  (affd.  on  appeal,  [1902]  2  Ch.  605).  In  the  case  of  a 
partial  inte?tacv  the  rule  still  is  that  advances  need  not  be  brouarhtinto 
hotchpot:  Be  Bohy.  [1908]  1  Ch.  71;  sea  Be  Deprez,  [1917]  1  C5h.  24. 

(p)  Be  Ford,  ubi  supra. 
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If  a  child,  who  has  received  any  advancement  from  his  father, 
shall  die  in  his  father's  lifetime,  leaving  children,  such  children 
shall  not  be  admitted  to  their  father's  distributive  share,  unless 
they  bring  in  his  advancement;  since,  as  his  representatives,  they 
can  have  no  better  claim  than  bo  would  have  had,  if  living  {q). 

It  seems  to  be  now  settled  that  advances  are  chargeable  with, 
interest  at  4  per  cent,  from  the  testator's  death  (r). 

A  child  advanced  in  part  shall  bring  in  his  advancement  only 
among  the  other  children;  for  no  bejiefit  shall  accrue  from  it  to 
the  widow  (s) . 

It  wiU  be  convenient  to  consider  this  subject  further:  1.  With 
respect  to  children  who  have  any  land  by  settlement  of  the  in- 
testate. 2.  With  respect  to  children  who  have  been  advanced 
by  pecuniary  portions. 

The  statute  extends  not  only  to  land,  freehold  and  copyhold, 
settled  on  a  younger  child  by  the  father,  but  also  to  charges 
upon  land  for  such  child  {t):  So  if  b,  father  settle  a  rent  out  of 
his  lands  on  a  younger  child,  this  is  within  the  statute  (w):  and 
so  is  a  reversion  settled  on  any  child  but  the  heir  {x) . 

Land  claimed  by  marriage  settlement  has  been  held  an 
advancement  within  the  statute:  but  land  devised  by  the  father 
to  a  younger  child  is  not  to  ha  so  considered:  for  a  pi'ovision  to 
be  brought  into  hotchpot  must  be  such  as  is  made  by  an  act  in 
the  intestate's  lifetime,  and  not  by  Will  {z) . 

In  respect  to  Borough- English  lands,  which  descend  to  the 
youngest  son,  it  was  once  held  that  he  should  allow  for  them,  on 

(g)  Proud  v.  Turner,  2  P.  Wms.  560;  but  see  Re  Gist,  [1906]  2  Ch. 
280.  In  Re  Scott,  [1903]  1  Ch.  1,  the  same  principle  was  held  to 
apply  to  the  case  of  a  gift  over  by  Will  to  grandcliildren  ot  the  share 
of  a  child  dying  in  the  testator's  lifetime,  since  the  grandcJiildi'on 
could  take  only  that  which  their  parent  would  have  taken. 

(r)  Stewart  v.  Stewart,  15  0.  D.  539;  Re  Davij,  [1908]  1  Oh.  61; 
Re  Cooke,  [1916]  1  Ch.  4&0;  Re  Beech.  [1920]  1  Ch.  40.  As  to  the 
rule  for  ascertaining  the  income  of  the  residuai*y  estate  ponding 
distribution  where  interest  is  to  be  paid  on  advances,  see  Re  Poyser, 
[1908]  1  Ch.  828;  Re  Cooke,  [1916]  1  Oh.  480;  Re  Tod,  [1916] 
1  Ch.  567. 

(s)  Kircudbright  v.  Kircudbright,  8  Ves.  51,  64.  So  too  if  a  Will 
contains  a  hotchpot  clause,  prima  facie  the  widow  cannot  claim  any 
benefit  thereunder  against  the  children:  Stewart  v.  Stewart,  15  0.  D. 
539.  See  also  Meinertzagen  v.  Walters,  L.  R.  7  Ch.  670;  Re  Heather, 
[190G]  2  Oh.  230. 

(f)  By  Sir  Joseph  Jekyll,  Edwards  v.  Freeman,  2  P.  Wms.  441. 

(w)  Ibid. 

{x)  Ibid.  442. 

(z)  By  Sir  J.  Jekyll,  ibid.  440;  Timsden  v.  Twisden,  9  Vos.  425, 
462,  by  Lord  Eldon. 
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the  ground  that  the  statute  intended  mei-ely  to  provide  for  the 
heir  of  the  family,  that  is,  the  heir  by  the  common  law,  and  not 
one  who  is  heir  only  by  custom  in  some  particular  places  (a) . 
But  that  decision  has  been  overruled,  and  it  is  now  settled,  that 
such  youngest  son  shall  have  an  equal  share  of  the  distribution 
with  the  other  children,  without  regard  to  this  species  of  estate; 
for  although  the  exception  in  the  statute  extends  only  to  the 
eldest  son,  yet  no  law  exists  to  oblige  the  heir  in  Borough- 
English  to  bring  in  his  lands:  The  statute  contains  no  such 
requisition:  It  speaks  merely  of  such  estate  ,as  a  child  hath 
by  settlement,  or  by  advancement  of  the  intestate  in  his  life- 
time (&). 

Money  laid  out  by  the  intestate  on  repaii-s  of  houses,  which 
had  been  given,  but  not  conveyed,  by  him  to  his  eldest  son,  and 
which  had  therefore  descended  on  him  as  heir-at-law,  has  been 
held  not  to  be  an  advanoement  to  ;be  brought  into  hotchpot 
under  the  statute:  though  it  would  liave  been  othei-wdse  if  the 
father  in  his  lifetime  had  irrevocably  parted  with  the  estate  by 
a  conveyance  to  the  son,  and  afterwards  'given  him  a  sum  of 
money  to  ameliorate  it(c). 
2.  Cliildren  2.  With  regard  to   children  who   have   been   advanced  by 

Sr°anced  b?^  piecuniary  portions.  By  the  provisions  of  the  statute,  although 
pecuniary  the  heir-at-law  shall  not  abate  in  reapeot  of  the  land  which  came 
to  him  by  descent,  or  othei'wdse  from  the  intestate,  yet  if  he  hath 
had  any  advancement  from  his  father  out  of  his  personal  estate, 
he  shall  abate  for  it  in  the  same  manner  as  the  other  children  {d) : 
And  were  it  merely  the  use  of  furniture  for  his  life,  it  shall  be 
regarded  as  an  advancement  "pro  tanto{e).  Co-heiresses  shall 
also,  it  seems,  bring  in  such  advancement,  not  being  land  (/), 
as  they  may  have  respectively  received  from  their  father,  before 
they  shall  be  entitled  to  their  distributive  share;  agreeably  to 
the  principle  of  the  Act,  and  to  the  object  of  a  just  and  impartial 
father  to  promote  an  equality  among  his  children  {g). 

(a)  By  Sir  J.  Jekyll,  M.  R.,  in  Pratt  v.  Pratt,  2  Stra.  935. 

(6)  By  L-ord  Talbot  in  Lutivyche  v.  Lutmyche,  Cas.  temp.  Talb. 
279.  As  to  whether  a  coparcener  is  bound  to  bring  land  into  hotchpot, 
see  Dillon  v.  Coppin,  4  M.  &  Or.  647;  and  see  ante,  p.  1239. 

(c)  Smith  V.  Smith,  5  Ves.  721. 

(d)  Pratt  V.  Pratt,  Fitzgib.  285;  Com.  Dig.  Admon.  (H.);  4  Burn, 
E.  L.  397,  8th  edit.;   Smith  v.  Smith,  5  Ves.  721. 

(e)  Pratt  v.  Pratt,  Fitzgib.  285;  Com.  Dig.  Admon.  (H.);  Kircud- 
briffht  V.  Kircitdbright,  8  Ves.  51. 

(/)  See  Dillon  v.  Coppin,  4  M.  &  Or.  647. 
(g)  4  Bum,  E.  L.  397,  8th  edit. ;  Toller,  378. 
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It  remains  to  consider  what  is,  and  what  is  not,  to  be  regarded  ^^a*  ^  ^^^ 

as  an  advancement  out  of  the  personal  estate  of  the  father,  so  as  advancement 

to  exclude  a  child  from  a  distributive  share  of  the  whole  or  part  °"*  °*  *^® 

^         personal 

01  the  residue.  estate: 

A  provision  made  for  a  child  by  a  settlement,  whether 
voluntary,  or  for  a  good  oonsideiration,  as  that  of  marriage,  is 
such  an  advancement  (h) . 

It  is  not  requisite,  to  constitute  an  advancement,  that  the  pro- 
vision should  take  place  in  the  father's  lifetime  (i) .  If  by  deed 
he  settle  an  annuity,  to  commence  after  his  death,  on  one  of  his 
children,  it  is  an  advancement  (fc).  So  a  portion  secured  to  the 
child,  although  in  futuro,  is  an  advancement  (Z) .  Thus  a  por- 
tion for  a  daughter,  to  be  raised  out  of  land,  on  her  attaining  the 
age  of  eighteen,  or  the  day  of  her  marriage,  was  held  to  be  an 
advancement  to  her  when  she  married,  although  ahe  was 
under  that  age,  and  unmarried,  at  the  time  of  the  intestate's 
death  (m). 

A  portion,  which  was  at  first  contingent,  shaU  clearly  be 
considered  an  advancement,  when  the  contingency  has 
happened  (n).  And  it  seems  that  a  portion,  even  while  con- 
tingent, being  capable  of  valuation,  may  be  brought  into  hotch- 
pot (o) :  or  the  Court  may  order,  that  in  case  the  contingency 
shall  happen,  the  portion  shall  be  so  distributed  as  to  make  the 
rest  of  the  children  equal  with  the  child  on  whom  it  waa 
settled  (p) :  But  the  contingency  must  be  so  limited  as  neces- 
sarilj^  to  arise  within  a  reasonable  time;  as  in  the  case  stated 
above,  where  the  portion  was  secured  to  the  daughter,  on  her 
attaining  the  age  of  eighteen,  or  on  her  marriage  (q). 

Where  a  father  makes  a  provision  for  a  son  on  his  marriage, 
all  the  limitations  in  such  settlement  to  the  wife  and  children 
of  such  son  must  be  considered  as  part  of  that  advancement; 
and  it  is  not  the  son's  estate  for  life  only  that  ought  to  be 
valued,  and  brought  into  hotchpot  (r). 

(h)  Edwards  v.  Freemmi,  2  P.  Wms.  440,  441 ;  Phiney  v.  Phiney, 
2  Vem.  638. 

[i)  Edwards  v.  Freeman,  2  P.  Wms.  445. 
\k)  Ibid.  442;  Swinb.  Pt.  3,  s.  18,  pi.  26. 
h)  Ibid.  445. 

[m)  Edwards  v.  Freeman,  2  P.  Wms.  435. 
n)  Ibid.  442. 

o)  Ibid.  442,  449;   Toller,  377. 
"   Ibid.  446;  Toller,  378. 
Edwards  v.  Freeman,  2  P.  Wms.  440.  445.  449;   Toller,  378. 
(f)   Weyland  v.  Weyland,  2  Atk.  635.     See  Dillon  v.  Cappin,  4  M.  & 
Or.  647,  669. 
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With  respect  to  the  sort  of  benefit  ^vhich  shall  constitute  such 
advancement,  it  has  been  held,  that  if  a  father  buy  for  a  son  an 
advowson,  or  any  other  ecclesiastical  benefice,  or  if  he  buy  him 
any  office,  civil  or  military,  these  are  to  be  considered  as 
advancements,  either  partial  or  complete,  according  to  the  com- 
parative value  of  the  estate  to  be  distributed  (s) .  And  although 
the  office  be  only  at  will,  as  a  gentleman  pensioner's  place  (i),  or 
a  commission  in  the  army  (m),  it  is  to  be  regarded  in  the  same 
light. 

An  annuity  is  an  advancement  to  be  brought  into  hotch- 
pot (ic),  or  rather  may  be  so,  for  an  annuity  is  not  an  advance- 
ment if  given  by  way  of  maintenance  of  an  infant  {y),  viz.,  the 
value  at  the  date  of  the  grant;  'or,  if  it  has  ceasied,  the  payments 
received,  at  the  option  of  the  child  {z) . 

In  a  case  where  a  father  lent  the  sum  of  10,000Z.  to  his  son, 
to  assist  him  in  forming  a  pai-tnership  in  the  business  of  a  sugar- 
refiner,  and  took  his  promissory  note  for  the  repayment  of  that 
sum  on  demand:  It  appeared,  that  it  was  in  consequence  of  the 
urgent  desire  of  the  intestate  that  the  son  engaged  in  the 
business;  and  that  finding  it  was  a  losing  concern  he  became 
desirous  of  retiring  from  it,  but  that  the  father  urged  him  to 
continue  it;  that  at  the  earnest  entreaty  of  the  intestate,  he, 
with  much  reluctance,  continued  the  business,  and  sustained 
.  heavy  losses  in  it;  The  father  on  his  deathbed  caused  the  pro- 
missory note  to  be  burned,  and  died  int^tate:  Sir  John  Leach, 
M.  E,.,  held,  that,  although  the  circumstances  under  which  the 
note  had  been  destroyed  amounted  to  an  equitable  release  of  the 
debt,  yet  that  the  sum  which  remained  due  upon  it  must  be 
considered  an  advancement  to  the  son  (a) .     Any  sum  of  con- 


i?l 


Hender  v.  Bose,  3  P.  Wms.  317,  note  to  Pusey  v.  Deshouverie. 
Norton  v.  Norton,  3  P.  Wms.  317,  note. 

(«)  Kircudbright  v.  Kircudbright,  8  Ves.  63;  Boyd  v.  Boyd,  L.  R. 
4Eq.  305;  Taylor  v.  Taylor,  L.  R.  20  Eq.  155. 

(x)  Swinb.  Pt.  3,  s.  18,  pi.  29. 

ly)  Hatfield  v.  Minet,  8  C.  D.  136. 

(z)  Kircudbright  v.  Kircudbright,  8  Ves.  51. 

(o)  Gilbert  v.  Wetherell,  2  Sim.  &  Stu.  254.  In  the  case  of  Smith 
V.  Conder,  9  0.  D.  170,  -where  a  testator,  who  died  in  1874,  by  his 
Will  in  1864  gave  the  residue  of  his  property  to  trustees  to  divide 
amongst  his  six  children  equally,  and  directed  that  the  sums  of  money 
advanced  to  them  in  his  lifetime  should  be  brought  into  hotchpot,  Hall, 
V.-C,  held  that  a  letter  ■wxitteri  by  the  testator  to  one  of  his  sons  in 
1873,  whereby  he  stated  that  if  he  would  give  the  testator  a  promissory 
noto  for  a  sum  mentioned  less  than  the  amount  advanced  to  the  son 
he  would  write  off  the  balance,  was  inadmissible  in  evidence,  inasmuch 
as  it  was  not  sought  thereby  to  rebut  a  presumption,  but  to  displace 
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siderable  amount  paid  out  of  the  common  fund  of  a  family  to  or 
for  the  benefit  of  a  child  is  an  advancement  within  the  meaning 
of  the  Statute  of  Distributions.  Thus  a  premium  upon  the 
occasion  of  a  son  being  articled,  to  an  attorney  (6):  a  sum  paid 
for  the  purchase  of  a  commission  in  the  army  for  a  son  (c) : 
sums  paid  by  a  father  to  a  son  to  enable  him  to  pay  his 
debts  {d):  the  payment  of  the  admission  fee  to  one  of  the  Inns 
of  Court  in  the  case  of  a  son  intended  for  the  Bar  (e):  the  price 
of  the  outfit  of  a  son  entering  the  army  (/):  the  price  of 
plant  and  machinery  and  other  payments  to  start  a  child  in 
business  (^):   have  been  held  to  be  advancements. 

On  the  other  hand,  small  inconsiderable  sums  of  money  given  what  ahall  not 
to  a  child  by  the  father,  or  mere  trivial  presents  he  may  make  adv£m.ce*^  ^\ 
to  a  child,  as  of  a  gold  watch,  or  wedding  clothes,  shall  not  be 
deemed  an  advancement  {h):  nor  shall  money  expended  by  the 
father  for  the  maintenance  of  a  child,  nor  given  to  bind  him  an 
apprentice,  nor  laid  out  in  his  education  at  school,  at  the  uni- 
versity, or  on  his  travels  (^). 

an  express  declaration  contained  in  a  testamentary  instrument  by 
declarations  not  testamentary.  But  it  is  submitted  that  the  letter, 
together  with  the  promissory  note,  was  evidence  of  satisfaction  of  the 
advance.  The  note  was  not,  as  in  Gilbert  v.  Wetkerell,  given  with 
the  advance. 

(b)  Boyd  v.  Boyd,  L.  R.  4  Bq.  305. 

(c)  Ibid.;  Taylor  v.  Taylor,  L.  R.  20  Eq.  155. 

(d)  Boyd  v.  Boyd,  !>.  E..  4  Eq.  o05;  Aaster  v.  Powell,  31  Beav. 
583;  1  De  G.  J.  &  S.  99;  Re  Blockley,  29  C.  D.  250.  This,  however, 
was  held  by  Jessel,  M.  R.,  not  to  be  an  advancement:  Taylor  v.  Taylor, 
ubi  supra.  In  Be  ScoU,  [1903]  1  Ch.  1,  the  Court  of  Appeal  preferred 
the  view  taken  by  Jessel,  M.  E.,  in  Taylor  v.  Taylor — that  a  sum 
expended  by  a  father  in  paying  his  son's  debts  is  not  necessarily  an 
advance  to  the  son  by  way  of  portion,  but  may  be  regarded  as  a 
temporary  assistance — to  the  view  taken  by  Wood,  V.-C,  in  Boyd  v. 
Boyd,  and  by  Pearson,  J.,  in  Be  Blockley. 

(e)  Taylor  v.   Taylor,   ubi  stupra. 

(/)  Taylor  v.  Taylor,  abi  supra.  But  quoire:  Boyd  v.  Boyd,  L.  R. 
4  E<].  305. 

{g)  Taylor  v.   Taylor,   >'hi  supra. 

(h)  3  P.  Wms.  317,  note  to  Pusey  v.  Desbouverie ;  Elliott  v.  Collier^ 
1  Ves.  Sen.  16;  S.  0.,  3  Atk.  528.  Nor,  says  Swinburne,  money  in 
his  purse  to  spend  among  his  equals,  or  buy  him  suits  of  apparel,  or 
books,  or  armour  for  the  service  of  his  country:  Swinb.  Pt.  3,  s.  18, 
pi.  30. 

(0  Swinb.  Pt.  3,  s.  18.  pi.  19;  Bac.  Abr.  tit.  Exors.  (K.).  See 
also  Taylor  v.  Taylor,  L.  R.  20  Eq.  155,  where  Sir  Q.  Jessel.  M.  R., 
was  of  opinion  that  nothing  was  an  advancement  unless  given  on 
marriage  or  to  establish  the  child  in  life,  and  accordingly  lie  there  held 
that  (1)  payment  of  a  fee  to  a  special  pleader  in  th»»  case  of  a  son 
intend(Hl  for  the  Bar;  (2)  price  of  outfit  and  passage  money  of  an 
officer  and  his  wife  on  going  out  to  India  with  his  regiment;  (3)  pay- 

28  (2) 
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It  is  presumed,  indeed,  that  a  distinction  must  be  made  when 
a  considerable  sum  of  money  is  advanced  by  the  father  with  the 
child  as  a  premium  for  instruction,  and  not  merely  as  a  com- 
pensation for  maintenance,  and  that  the  former  sum  is  in 
strictness  liable  to  be  brought  into  hotchpot  (/c) .  In  allusion 
to  this  distinction,  it  is  conceived  that  Lord  Hardwicke  ex- 
pressed himself  in  Morris  v.  Burroughs  {l):  "I  should  think," 
said  his  Lordship,  "tliat  if  a  father  should  give  money  to  put  a 
son  out  apprentice,  or  advance  him  in  life  by  setting  him  up  in 
trade,  &c.,  that  would  have  the  same  effect,"  i.e.,  will  be  a 
satisfaction  of  the  custom,  or  must  be  brought  into  hotchpot,  as 
the  case  may  happen  to  be. 

A  provision  which  a  father  may  make  for  his  child  by  Will, 
in  a  case  where  the  testator  dies  intestate  as  to  part  of  his 
personal  estate,  shall  not  be  brought  into  hotchpot  (m).  Such  a 
provision  as  shall  be  construed  an  advancement  'must  result 
from  a  complete  act  of  the  intestate  in  his  lifetime  {n),  by  which 
he  divested  himself  of  all  property  in  the  subject:  though,  as  it 
has  just  appeared,  it  is  not  requisite  that  it  should  take  effect  in 
possession  till  after  his  death  (o) .  Still  less  shall  property  given 
or  bequeathed  to  the  child  by  any  other  person  be  so  denomi- 
nated (p) :  and  least  of  all  shall  a  fortune  of  his  own  acquisi- 
tion, however  great  (g*). 


SECTION  IV. 

The  Rights  of  the  Next  of  Khi  of  the  Intestate  under  the 
Statute  of  Distributions. 

The  6th  (section  of  the  statute  pro\ddes,  that  in  case  there  be  no 
children  or  legal  representatives  of  them,  in  existence,  a  moiety 
of  the  intestate's  estates  shaU  be  allotted  to  his  widow,  and  the 
residue  shall  be  distributed  equally  among  his  next  of  kin  in 

merit  of  debts  incurred  by  au  officer  in  the  arnjy;  (4)  assisting  a 
clergyman  in  paying  bis  housekeeping  and  other  expenses,  were  not 
advancements.      See    ante,  p.   124)5,  note   (d). 

(k)  2  Eop.  Husb.  &  Wife,  12. 

(Z)  1  Atk.  403. 

(to)   Walton  V.    Walton,  14  Ves.  324;  and  see  ante,  p.  1240. 

[n)  Edwards  v.  Freeman,  2  P.  Wms.  440;   Toller,  380. 

(o)  Ante,   p.    1243;    ToUer,  380. 

(p)  Swinb.  Pt.  3,  6.  18,  pi.  18;  Bac.  Abr.  tit.  Exors.  (K.);  Toller, 
380. 

(g)  Swinb.  Pt.  3,  s.  18,  pi.  18;  Bac.  Abr.  tit.  Exors.  (K.). 


€h.  I.  §  IV.]         Rights  of  Next  of  Kin.  1247 

equal  degree,  and  their  representatives  (r) ;  and  by  the  7th 
section,  in  case  there  be  neither  wife  nor  children,  then  all  the 
estate  shall  be  distributed  among  the  next  of  kin,  in  equal 
degree;  but  the  same  section  enacts,  that  there  shall  be  no 
representations  admitted  among  collaterals  aftei'  brothers'  and 
sisters'  children. 

The  next  of  kin  referred  to  by  the  statute  are  to  be  ascer-  Who  are  the 
tained  by  the  same  rules  of  consanguinity,  as  those  which 
■determine  who  are  entitled  to  letters  of  administration  (s). 
These  rules  have  been  already  considered  in  a  former  part  of 
this  Treatise  {t);  but  it  may  be  convenient  to  repeat  in  this 
place  some  of  their  results. 

When  a  child  dies  intestate,  without  wife  or  child,  leaving  right  of  the 
a  father,  the  latter  is  entitled  as  the  next  of  kin,  in  the  first 
degree,  to  the  whole  of  the   personal  estate  of  the   intestate, 
exclusive  of  all  others  {u) . 

If  a  man  dies  intestate,  without  a  child,  but  leaving  a  widow, 
^nd  a  father,  then  the  pereonal  estate  shall  go  in  moieties 
between  the  widow  and  father,  subject  to  the  widow's  primary 
right  under  the  Intestates'  Estates  Act,  1890  (x). 

So  with  respect  to  the  mother;  before  the  statute  of  1  Jac.  II.  "ght  of  the 
c.  17,  if  a  child  died  intestate,  mthout  a  wife,  child,  or  father,  ^  j      j-j 
his  mother  was  entitled,  as  his  next  of  kin,  in  the  first  degree  c.  17: 
to  his  whole  personal  estate:  But  by 'that  statute,  sect.  7,  it  is 
enacted,  "  that  if  after  the  death  of  a  father,  any  of  his  children  the  brothers 
shall  die  intestate,  without  wife  or  children,  in  the  lifetime  of  *^'\'^^'^t^" 

'  _  '  shall  share 

the  mother,  every  brother  and  sister,  and  the  representatives  of  with  the 
them,  shall  have  an  equal  share  with  her."     The    principle 
of  this  provision  is,  that  otherwise  the  mother  might  marry,  and 
transfer  all  to  another  husband  {y). 

This  statute  as  well  as  the  Statute  of  Distributions,  Avas 
described  by  Lord  Hardwicke  as  very  incorrectly  penned  {z); 
and  several  questions  have  arisen  upon  the  construction  of  this 

(r)  But  see  the  Intestates'  Estates  Act,  1890,  ante,  p.  1231. 

(s)  Lloyd  V.  Tench,  2  Ves.  Sen.  214;  2  Black.  Com.  515;  Toller, 
381 ;  4  Burn,  E.  L.  280,  8tli  edit. 

{t)  Ante,    p.     319    et   seq. 

(u)  lUackborough  v.    Davis,   1  P.   Wms.   51;    ante,  p.    333. 

(x)  Keilway  v.  Keilway,  Gilb.  Eq.  Ga.s.  190,  per  curiam.  See  the 
effect   01    the   Intestates'  Estates  Act,  ante,   p.    1231. 

(y)  Blackhorowgh  v.  Davis,  1  P.  Wms.  49,  by  Ijord  Holt. 

(z)  Stanley  v.  Stanley,  1  Atk.  457. 
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they  shall 
share  with  the 
mother, 
although  the 
widow : 


though  there 
be  no  brother 
of  the  intes- 
tate living, 
yet  if  there  be 
nephews,  &c., 
they  shall 
share  with 
their  gifcnd- 
mother : 


scotion  of  it.  In  Keilway  v.  Keilmay  (a),  the  intestate  left  no 
child,  but  a  wife,  a  mother,  three 'brothers  and  sisters,  and  two 
nieces,  the  children  of  a  deceased  brother:  It  was  insisted,  on 
the  part  of  the  mother,  that  the  case  was  not  within  the  statute 
of  1  Jac.  II.  c.  17,  8.  7,  because  here  the  intestate  left  a  wife; 
whereas  the  statute  was  only  meant  to  operate  where  the  mother, 
before  the  making  of  it,  would  have  gone  off  with  the  whole 
personal  estate,  and  it  was  urged,  on  her  behalf,  that  the  words 
of  the  statute  "without  wife  or  children,"  must  be  understood 
"without  wife  and  children;"  for  it  could  not  possibly  be 
intended  in  the  disjunctive,  i.e.,  that  in  either  case  the  brothers 
and  sisters  should  share  with  their  mother,  inasmuch  as  if,  after 
the  death  of  the  father,  the  child  should  die  mthout  wife,  but 
leaving  children,  they  would  clearly  take  the  whole,  to  the 
exclusion  of  the  intestate's  brothers  and  sisters:  But  Lord 
Chancellor  King  decreed  that  the  wife  of  the  intestate  should 
have  one  moiety,  and  his  mother  should  eome  in  for  no  more 
than  her  share  of  the  other  moiety  with  the  intestate's  brothers 
and  sisters,  and  the  two  nieces,  the  representatives  of  the 
deceased  brother:  And  his  Lordship  laid  down,  that  the  inten- 
tion of  the  statute  was,  in  prejudice  of  the  mother,  that  in  every 
case  where,  before  the  statute,  she  would  have  had  the  whole, 
the  deceased  child's  brothers  and  sisters  should  come  in  equally 
with  the  mother  as  to  the  whole;  and  where,  before  the  statute, 
the  mother  would  have  been  entitled  to  the  half,  the  deceased 
child's  brothers  and  sisters  should  now  come  in  for  a  share  of 
that  moiety. 

In  Stanley  v.  Stanley  (b),  the  intestate  left  a  wife,  a  mother, 
and  several  nephews  and  nieces,  the  children  of  a  deceased 
brother:  Besides  raising  the  objections  taken  in  the  above  case 
of  Keilway  v.  Keihaay,  it  was  insisted,  on  the  part  of  the 
mother,  that  the  words  of  the  statute  of  James  are  in  the  con- 
junctive, "  every  brother  and  sister  and  the  representatives  of 
them,"  and  therefore  that  the  statute  cannot  operate  in  a  case 
where  there  is  wo  brother  or  sister  of  the  intestate  living:  But 
Lord  Hardwicke,  C,  hold  the  contrary;  and  after  recognizing 
Keihvay  v.  Keilway,  as  far  as  it  applied,  decreed,  that  the 
personal  estate  should  be  divided  into  four  equal  parts,  two- 
fourth  parts  to  be  allotted  to  the  -widow,  one-fourth  part  to  the 

(a)  2  P.  Wms.  344;  S.  C,  Gilb.  Eq.  Gas.  189;  2  Stra.  710;  2  Eq. 
Cas.  Abr.  441,  442. 
(6)  1  Atk.  455. 
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mother,  and  the  remaining  fourth  to  be  equally  divided  among 
the  nephews  and  nieces:  And  his  Lordship  said,  that  the  word 
and  in  the  statute,  immediately  preceding  the  words  the  repre- 
sentatives, must  be  construed  in  the  disjunctive.  ' 

In  the  last  case,  a  further  objection  was  raised,  that  if  it  therepre- 
ehould  be  held  that  the  nephews  and  nieces  were  entitled  by  ^^^  brothere 
representation,  it  might  be  oanded  to  the  fourth  or  fifth  genera-  and  sisters  of 

,  .   ,  1  ,  „      .  IP-  (.        7  the  intestate 

tion,  which  would  create  great  contusion  and  fractions;  lor  there  shall  not  share 

was  nothing  to  restrain  it  in  this  Act,  as  there  was  in  the  Statute  -with  his 

T-. .        .         .  .  .  .        .      mother,  be- 

of  Distributions:  But  Lord  Hardwicke  said,  that  the  proviso  in  youd  the 

the  statute  of  James  was  to  be  incorporated  into  the  statute  of  giJterg'  chil- 

Charles,  which  expressly  says  that  representation  shall  not  be  ^^^"^  '■ 

carried  beyond  brothers'  and  sisters'  children;  agreeably  to  the 

rule,  that  statutes  made  in  pari  materia  shall  be  construed  into 

one  another. 

Li  Jes&opp  V.  Watson  (c),  a  widow,  having  an  only  daughter  brothers  and 

by  her  deceased  husband,  married  a  second  husband,  and  had  haK-^blood 

two  sons  by  the  latter  marriage:  Afterwards  'her  daughter  by  shall  share 
•^  .  Ti?  .,  ^  ,        .         with  their 

the    former    marriage    died    intestate,    without    ever    having  mother. 

married :  And  the  question  was,  whether  her  mother  was  entitled 

exclusively  to  her  daughter's  personal  estate,  or  whether  the 

brothers  of  the  half-blood,  her  children  by  the  second  marriage, 

were  entitled  to  share  witli  her:   And  Sir  John  Leach,  M.  R., 

held,  that  by  force  of  the  statute  of  James,  the  brothers  were 

entitled  to  a  share  with  their  mother  (d) . 

L£  the  intestate  left  neither  wife,  nor  child,  nor  father,  and  in  what  caae 
there  be  neither  brother  or  sister,  nor  nephew  or  niece,  tlie  case  *l!''ii"^v*rti 
is  without  the  statute,  and  the  whole  of  such  intestate's  effects  whole, 
shall  devolve,  as  before  the  statute,  to  his  mother  (e). 

It  is  clear  that  the  mother-in-law  or  step-mother  of  an  intee-  Of  themother- 
tate,  not  being  of  his  blood,  can  claim  nothing  under  the  Statute 
of  Distributions  (/) . 

(c)  1  M.  &  K.  665. 

(d)  The  same  point  appears  to  have  been  determined  by  Lord  Hard- 
wicke in  Burnet  v.  Mann,  1  Ves.  Sen.  156,  ante,  p.  1238,  n.  (o); 
though  it  is  inaccurately  stated  by  Vesey,  that  the  claim  of  the  post- 
humous brother  of  the  half-blood  was  there  made,  under  the  Statute  of 
Distributions :  but  in  Jessopp  v.  Watson,  Mr.  SoatoUj  who  was  of 
counsel  in  the  cause,  stated  that  he  had  examined  the  ca.so  of  Burnet 
v.  Mann,  in  the  Registrar's  Book,  from  which  it  appoai'ed  that  the 
claim  wajs  made  under  the  statute  1  Jac.  II.  c.  17,  s.  7;  and  that  tlio 
decision  in  that  case  was,  consequently,  an  express  decision  in  point. 
See  also  Wallis  v.  Hodson,  Barnard.  Chan.  Cas.  272. 

(e)  Jackson  v.  Prudehome,  MS.  11  Vincr,  Abr.  196,  tit.  Exors. 
(Z.   12).  (/)  Rutland  v.  Rutland,  2  P.  Wms.  216. 
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Rijrht  of 
brotbors  and 
sisttTS : 
prfterred  to 
graudfather, 
<fec. 


If  the  intestate  left  neither  children  nor  parents,  but  his 
nearest  surviving  relations  be  brothers  and  sisters,  and  a  grand- 
father or  grandmother,  then,  since  they  are  all  in  the  second 
degree  of  kindred,  in  striotnesis  they  ought  all  to  share  the 
personal  estate  of  the  intestate  equally  under  the  statute.  But 
in  the  year  1686,  in  the  case  of  hord  Winchelseav.  Norcliffe  {g), 
Lord  Chancellor  Jeffreys  decided  that  a  grandmother  should 
have  no  share  with  brothel's  and  sisters  ef  the  intestate .  And  it 
was  again  decided,  in  1708,  by  the  Barons  of  the  Exchequer  in 
the  case  of  Foole  v.  Wishaw  (h),  by  the  unanimous  opinion  of 
the  Court,  after  hearing  civilians,  that  a  grandmother  had  no 
right  to  share  in  distribution  with  a  brother.  This  decision  was 
followed  by  a  similar  one,  as  to  a  grandmother,  in  the  case  of 
Norhury  v.  Richards,  before  Fortescue,  M.  R.  (i).  And  the 
same  point  was  afterwards  determined  by  Lord  Hardwicke,  in 
Evelyn  v.  Evelyn  (k),  on  the  authority  of  the  two  preceding 
cases,  as  well  as  the  prevailing  usage  since  the  Statute  of 
Distributions:  And  his  Lordship  observed,  that  if  it  was  res 
integra,  he  should  think  there  was  just  ground  to  prefer  the 
brother:  That  the  words  of  the  statute  must  be  taken  together, 
amongst  the  next  of  kin,  "  pro  suo  cuique  jure,"  according  to  the 
laws  in  such  cases;  and  that  if,  by  settled  determinations,  an 
equality  or  preference  had  been  given,  it  was  confirmed  by  the 
statute:  And  by  our  law  it  had  been  established,  previously  to 
the  statute,  that  between  brother  and  brother  there  was  only 
one  degree  (Z) :  That,  besides,  it  would  be  a  great  inconvenience 
to  carry  the  portions  of  children  to  a  grandfather,  who  must  be 
supposed  to  have  been  provided  for,  and  may  very  probably  be 
in  a  dying  condition,  and  not  want  it;  and  it  would  be  contrary 
to  the  very  nature  of  provisions  among  children,  as  every  child 
may  very  properly  be  said  to  have  a  spes  accrescendi. 


(g)  2  Freem.  95. 

(h)  Cited  per  curiam  in  Evelyn  v.  Evelyn,  3  Atk.  763;  and  in 
Thomas  v.  Ketteriche,  1  Ves.  Sen.  333. 

(i)  Cited  in  3  Atk.  763. 

Ik)  3  Atk.  762. 

{I)  See  Collingwood  v.  Pace,  1  Ventr.  424,  by  Hale,  0.  B.;  Black- 
borough  V.  Davis,  1  P.  Wms.  50;  Buissieres  v.  Albert,  2  Cas.  temp. 
Lee,  53,  by  Sir  George  Lee.  It  is  enough  in  law  to  say,  f rater  et 
hoeres  or  soror  et  hoeres:  1  Salk.  38.  See  stat.  3  &  4  Will.  IV.  c.  106, 
s.  5,  by  which  it  is  enacted  that  no  brother  or  sister  shall  be  considered 
to  inherit  immediately  from  his  or  her  brother  or  sister,  but  evezy 
descent  from  a  brother  or  a  sister  shall  be  traced  through  the  parent. 
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Nevertheless,  if  the  intestate  leaves  no  nearer  kindred  than  a  Grrandfather 

preierred  to 

grandfather  or  grandmother,  and  uncles  or  aunts,  the  grand-  micle: 
father  or  grandmother,   being  in   the   second   degree,  will  be 
entitled  to  the  whole  personal  estate,  exclusive  of  the  uncles,  or 
aunts,  who  are  only  in  the  third  degree  (m). 

Hence,  also,  great-grandfathers  or  great-grandmothers,  being  great-grand- 
in  the  third  degree,  are  entitled  to  a  distributive  share  with  g^lrrwith 
uncles  and  aunts  {n) .  iin^ie : 

Where  the  intestate  leaves  a  grandfather  by  the  father's  side,  gi-andfather 
and  a  gi'andmother  by  the  mother's  side,  his  next  of  kin,  they  ^^q^ 
shall  take  in  equal  moieties,  as  being  in  equal  degree;  for  here 
dignity  of  blood  is  not  material  (o). 

Aunts  and  nieces,  uncles  and  nephews,  being  all  in  the  third  Uncles  and 
degree,  are  all  equally  entitled  (p) .  Hence,  where  the  intestate  ^^^  ^^' 
left  two  aunts,  and  a  nephew  and  "nieoe,  children  of  a  deceased 
brother,  Lord  Hardwicke  ordered  the  surplus  to  be  divided  into 
four  parts  equally  among  them,  holding  that  as  they  were  all  in 
equal  degree,  the  children  were  to  take  in  their  own  right,  and 
not  by  representation;  but  that  if  their  father  had  been  living 
he  would  have  been  entitled  to  the  whole  (q) . 

Affinity  or  relationship  by  marriage,  except  in  the  instance  Relatives  by 
of  the  wife  of  the  intestate,  gives  no  title  to  a  share  of  his  ^"[Sed  ^  ^° 
property  under  the  statute:  Therefore,  if  the  intestate  had  a 
son  and  daughter,  and  they  both  die,  the  former  leaving  a  wife, 
and  the  latter  a  husband;  upon  the  intestate's  death  afterwards, 
such  husband  and  wife  have  neither  of  them  any  claim  on  the 
estate  (r). 

The  7th  section  of  the  Statute  of  Distributions  provides  that  Ropresenta- 
there  shall  be  no  representations  admitted  among  collaterals  collaterak^ 
after  brothers'  and  sisters'  children.  This  provision  must  be 
construed  to  mean  brothers  and  sisters  of  the  intestate,  and  not 
as  admitting  representation,  when  the  distribution  happens  to 
fall  among  brothei-s  and  sisters,  who  are  "remotely  related  to  the 
intestate:  for  the  intestate  is  the  subject  of  the  Act;  it  is  his 

(w)  Mentney  v.  Petty,  Prec.  Chanc.  593;  Blackhorough  v.  Davis, 
1  P.  Wms.  41;    Woodroff  v.   Winkworth,  Proc.  Clianc.  527. 

(n)  Lloyd  v.    Toich,  2  Vcs.  Sen.  215;   ante,  p.  333. 

(o)  Moor  V.  Barham,  citod  in  Blackhorough  v.  Davis,  1  P.  Wms.  53. 

(p)  Bmssieres  v.  Albert,  2  Cas.  temp.  Lee,  51. 

(g)  Durant  V.  Prestwood,  1  Atk.  454;  Lloyd  v.  Tench,  2  Ves.  Sen. 
213;  Bmssieres  v.  Albert,  2  Cas.  temp.  Loe,  51. 

(r)  Toller,  386. 
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When 

brothers'  and 
siaters' 
children  take 
per  capita. 


estate,  his  wife,  his  children,  and  for  the  same  reason  his 
brothers'  and  sisters'  children;  for  he  is  equally  correlative  to 
all  (s).  Therefore,  if  the  intestate  should  leave  an  uncle,  and 
the  son  of  another  uncle  deceased,  the  latter  shall  have  no 
distributive  share  (i^).  So  if  the  next  of  kin  of  the  intestate 
should  be  nephews  and  nieces,  a  child  of  a  deceased  nephew 
or  niece  wiU.  not  be  admitted  to  share  in  the  distribution. 
Again,  it  has  been  held,  that  if  the  brother  of  the  intestate  left 
a  gi-andson,  and  a  sister  left  a  child,  the  grandson  shall  not  have 
distribution  with  the  son  or  daughter  of  the  sister  (u).  Thus, 
although,  as  it  has  already  appeared,  lineal  representatives 
ad  infinitum  shall  share  in  the  distribution  of  an  intestate's 
personal  estate,  yet  among  collaterals,  except  only  in  the 
instance  of  the  intestate's  brothers'  and  sisters'  children, 
proximity  of  blood  shall  alone  give  a  title  to  it  {x) . 

If  the  intestate's  bi-others  and  sisters  were,  at  the  time  of  his 
decease,  all  dead,  and  having  left  children,  such  children  shall 
aU  take  per  capita  {y).  Therefore,  if  an  intestate  leave  a 
deceased  brother's  only  son,  and  ten  children  of  a  deceased 
sister,  the  ten  children  of  the  deceased  sister  shall  take  ten 
parts  in  eleven  with  the  son  of  the  deceased  brother  {z).  But 
in  the  event  of  some  of  the  intestate's  brothers  and  sisters 
being  alive  and  some  dead,  and  such  las  are  dead  having  left 
children,  such  children  take  per  stirpes,  by  way  of  representa- 
tion (a).  Therefore,  if  an  intestate  left  a  brother  alive,  and 
ten  children  of  a  deceased  sister,  such  ten  children  will 
take  one  moiety  of  the  personal  estate,  'and  their  uncle  the 
other  (&). 


Raym.    493;    Caldicot  v.    Smith,   2 
168;    Bowers  v.   Littlewood,    1  P. 


(s)  Carter   v.    Crawley,    Sir   T. 
Show.  286. 

{t)  Beeton  v.   DarMn,   2   Vern. 
Wms.  195. 

(w)  Pett  V.  Pett,  1  Salk.  250. 

[x)  Toller,  384. 

{y)   Walsh  v.   Walsh,  Prec.  Chanc.  54. 

(z)  Bowers  v.  Littlewood,  1  P.  Wms.  595;  Janson  v.  Bury,  Bunb. 
157.  - 

(o)  Lloyd  V.  Tench,  2  Yes.  Sen.  215;  Buissieres  v.  Albert,  2  Cas. 
telnp.  Lee,  51. 

(5)  So,  in  the  case  of  a  bequest,  it  has  been  held  that  if  a  testator 
directs  his  executors  to  pay  and  divide  the  residue  of  his  personal 
estate  "  unto  and  amongst  my  own  next  of  kin  under  the  Statute  of 
Distributions,"  brothers  and  deceased  brothers'  children  take  per 
stirpes:  Lewis  v.  Morris,  19  Beav.  34.  See  also  Mattison  v.  Tanfield. 
3  Beav.  131;  MarUyi  v.  Glover,  1  Coll.  269;  cf.  Be  BicJiards.  [1910] 
2  Ch.  74.  So  where  there  was  a  gift  "  to  and  amongst  the  next  legal 
representatives  of  A.  and  B.,  share  and  share  alike;"  their  next  of 
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If  a  bastard,  or  any  other  person  having  no  kindred,  die  An  intestate 

intestate  without  wife  or  child,  his  effects,  subject  to  his  debts,  person  with- 
out kin. 

kin,  according  to  the  statute,  were  held  entitled  per  stirpes:  Booth  v. 
Vicars,  1  Ooli.  6,  ante,  p.  9i02  (but  see  Ricliardson  v.  RichardUon,  14 
Sim.  526);  Smith  v.  Palmer,  7  Hare,  225.  And  it  has  been  thought 
that  the  same  distinction,  as  to  taking  -per  capita  or  per  stirpes,  will 
prevail,  when  a  bequest  is  made  to  "  relations,"  or  "  family,"  without 
mentiojning  the  proportions  in  which  the  fund  is  to  be  divided;  in 
which  case  it  has  been  said,  the  Statute  of  Distributions  will  regulate 
the  manner  as  well  as  the  number  in  which  the  legatees,  i.e.,  the  next 
of  kin,  are  to  take:  Jarm.  on  Wills,  6th  ed.  1629;  Re  Nightingale, 
[1909]  1  Ch.  385.  But  such  a  mode  of  division  will  not  be  adopted, 
when  a  contrary  intention  of  the  testator  is  apparent,  as  where  the 
bequest  is  to  relations  to  he  equally  divided  amongst  thorn;  for  there 
the  division  shall  be  per  capita,  although  the  state  of  the  family  is 
such  as  would  require  a  distribution  per  stirpes  under  the  statute: 
ThoTuas  v.  Hole,  Gas.  temp.  Talb.  251;  Heron  v.  Stokes,  2  Dr.  &  W. 
89.  So  if  there  be  a  bequest  of  a  fund  to  be  equally  divided  amongst 
the  testator's  next  of  kin,  both  maternal  and  paternal,  it  is  divisible 
between  the  two  classes  per  capita  and  not  per  stirpes^:  Dugdale  v. 
Dugdale,  11  Beav.  402.  Again,  if  there  is  a  bequest  to  "A.  and  to 
the  children  of  B.,  to  be  equ<ally  divided,"  they  take  per  .capita:  Bowling 
V.  Smith,  3  Beav.  541;  Butler  v.  Stratton,  3  Bro.  C.  0.  367;  Re 
Harper,  [1914]  1  Ch.  70.  See  also  Baker  v.  Baker,  6  Hare,  269; 
Pattison  v.  Pattison,  19  Beav.  638;  Tyndale  v.  Wilkinson,  23  Beav. 
74;  Armitage  v.  Williams,  27  Beav.  346;  Re  Davies  Will,  29  Beav. 
93;  Rook  v.  Att.-Gen.,  31  Beav.  313;  Robinson  v.  Shepherd,  32  Beav. 
665;  Gibson  v.  Fisher,  L.  R.  5  Eq.  51;  Payne  v.  Webb,  L.  K.  19 
Eq.  26.  But  these  and  similar  words  may  be  controlled  by  the  con- 
text: Brett  V.  Horton,  4  Beav.  239;  Re  Campbell's  Trusts,  31  C.  D. 
685;  33  C.  D.  98;  and  cf.  Re  Stone,  [1895]  2  Ch.  196.  So  where  a 
fund  is  directed  to  be  paid  on  a  particular  event,  iu  such  cases  as  the 
following,  namely — where  a  fund  is  to  be  divided  "  between  the  families 
of  my  brother  D.  and  my  sister  E." — where  one-fourth  of  a  residue 
is  to  be  paid  to  the  younger  children  of  N.,  and  one  other  fourth  paid 
to  or  amongst  the  younger  children  of  S.^ — where  a  legacy  is  to  be 
paid  between  and  amongst  the  children  of  P.  and  the  children  of  R. 
— in  these  and  similar  instances,  it  has  been  held  that  the  distribution 
is  to  bo  per  capita,  and  not  per  stirpes':  Abrey  v.  Newman,  16  Beav. 
433,  by  Romilly,  M.  R.,  citing  Barnes  v.  Patch,  8  Ves.  604;  Lincoln 
V.  Pelham,  10  Ves.  166;  Rickabe  v.  Garwood,  8  Beav.  579;  Malcolm  w. 
Martin,  3  Bro.  C.  0.  50;  Pearce  v.  Edmeades,  3  Y.  &  Coll.  246. 
Again,  if  a  bequest  is  made  to  "  issue  "  as  purchasers,  or  to  "  descen- 
dants," all  those  who  answer  the  description  will  take  per  capita^: 
Davenport  v.  Hanhury,  3  Ves.  257;  Leigh  v.  Norhury,  13  Ves.  340; 
Head  v.  Randall,  2  Y.  &  Coll.  0.  0.  231;  Evans  v.  Jones,  2  Coll. 
216;  ante,  p.  878.  But  in  this  case  also,  they  wUl  take  per  stirpes, 
if  the  testator's  intention  to  that  effect  appears  from  other  expressions 
in  the  Will:  Rowland  v.  Gorsuch,  2  Cox,  187.  A  distinction  has  been 
taken  between  a  gift  to  several,  with  i-emainder  to  their  children,  and 
a  gift  to  several,  with  a  substitutionary  gift  to  their  children:  Where 
there  was  a  bequest  of  a  fund  to  be  equally  divided  between  A.  aud 
wife  and  B.  and  wife  for  their  lives,  after  wliich,  to  be  (Hjually  divided 
between  the  children  of  A.  and  B.,  it  was  hold,  that  the  children  idl 
took  per  capita:  Abrey  v.  Newman,  16  Beav.  431.  See  also  Swabey 
V.  Goldie,  1  C.  D.  380.  But  where  there  was  a  bequest  to  A.  for  life, 
after  which  "equally  amongst  her  sisters  or  their  children  hving  at 
her  decease,"  it  was  held,  that  such  of  the  children  as  were  entitled 
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belong  to  the  king,  as  ultimus  hmres  (c);  not  in  a  fiduciary 
character,  but  beneficially  (6^);  who,  with  the  exception  of  a 
small  part,  usually  grants  them  by  letters  patent  or  otherwise: 
and  then  such  grantee  seems  entitled  as  of  course  to  the 
administration,  and  consequently  to  the  sole  enjoyment  of  the 
property  (e). 


Distribution 
shall  be  ac- 
cording to  the 
country  of 
domicil : 


SECTION    V. 
Distribution  when  the  Intestate  loas  domiciled  abroad. 

Hitherto  it  has  been  assumed  that  the  intestate  was,  at  the 
time  of  his  death,  domiciled  in  a  place  where  the  Statute  of 
Distributions  is  the  law  of  the  land. 

The  rule  is,  that  the  distribution  of  the  personal  estate  of  an 
intestate  is  to  be  regulated  by  the  law  of  the  country  in  which 
he  was  a  domiciled  inhabitant  at  the  time  of  his  death  without 
any  regard  whatsoever  to  the  place  either  of  the  birth  or  the 
death,  or  the  situation  of  the  property  at  that  time  (/).     It  is 


took  per  stirpes:  Gongreve  v.  Palmer,  16  Beav.  435.  See  also  Flinn 
V.  Jenkins,  1  Coll.  365;  Arrow  v.  Melllsh,  i  De  GI-.  &  Sru.  355;  Shand 
V.  Eidd,  19  Beav.  310;  Begley  v.  Cook,  3  Drew.  662.  See  also  Me 
Hutchinson  s  Trusts,  21  C.  D.  811,  where  the  gift  was  in  trust  for 
"  A.  B.  for  life,  and  after  his  decease  for  his  issue,  and  on  faiinre  of 
his  issue  to  F.  H.  S.  and  E.  S.,  share  and  share  alike,  and  after  the 
decease  of  the  said  P.  H.  S.  and  E.  S.  to  their  childi'en,  share  and 
share  alike,  and  to  their  heirs  for  ever,"  in  which  case  the  fund  was 
held  divisible  per  stirpes,  i.e.,  in  moietios  between  the  representatives 
of  F.  H.  S.  and  the  children  of  E.  S.  Even  where  the  division  is 
by  the  terms  of  the  Will  to  be  per  stirpes,  a  question  may  arise  hiow 
far  back  you  are  to  go  to  discover  the  stocks  which  are  intended  by 
the  testator.  Gibson  v.  Fisher,  L.  E.  5  Eq.  51,  seems  to  have  decided 
that  where  a  gift  was  per  stirpes,  the  stirpes  must  be  found  at  the 
earliest  possible  point.  In  so  holding,  Eomilly,  M.  E.,  refused  to 
follow  the  decision  in  Robinson  v.  Shepherd,  4  De  G.  J.  &  S.  129. 
But  in  Re  Wilson,  24  C.  D.  664,  it  was  held,  following  Robinson  v. 
Shepherd,  that  where  a  gift  is  to  the  descendants  or  issue  "of  A.  and 
B.  per  stirpes,  it  seems  that  you  must  look  to  the  number  of  families 
or  stirpes  descended  from  A.  or  B.  aad  e.xisting  at  the  testator's  death, 
and  divide  the  fund  primarily  into  a  corresponding  number  of  parts." 
This  has  been  followed  in  Re  Alexander,  [1919]  1  Ch.  371. 

(c)  Meg-it  v.  Johnson,  Dougl.  548,  by  Lord  Mansfield;  Taylor  v. 
Haygarth,  14  Sim.  8;  Re  Bond,  [1901]  1  Ch.  15.  But  if  he  leave  a 
widow  and  no  children,  the  Crown  only  gets  one  moiety;  the  other 
belongs  to  the  widow:  Cave  v.  Roberts,  8  Sim.  214.  See  ante,  p.  344; 
and  as  to  the  effect  of  the  Intestates'  Estates  Act,  1890,  see  ante, 
p.   1231. 

(d)  Kane  v.  Reynolds,  4  De  G.  M.  &  G.  571,  by  Lord  Cranworth; 
Att.-Gen.  v.  Kohler,  9  H.  L.  C.  654.     See  ante,  p.  343. 

(e)  Ante,  pp.   343,   344;    Toller,  386;   2  Black.  Com.  505,   506. 

(/)  Enohin  v.  Wylie,  10  H.  L.  C.  1,  13;  Doglioni  v.  Crispin,  L.  E. 
1  H.  L.  301;   Re  Trufort,  36  C.  D.  600.     However,  "the  law  of  the 
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not,  however,  correct  to  say,  that  with  respect  to  the  distribution 
of  personal  property,  the  law  of  England  gives  way  to  the  law 
of  a  foreign  country;  but  that  it  is  part  of  the  law  of  England, 
that  personal  property  should  be  distributed  according  to  the  jus 
domicilii  {g) .  If,  therefore,  a  man  die  domiciled  in  tliis  countiy, 
and  administration  be  taken  out  to  him  here,  debts  due  to  him, 
or  other  of  his  personal  effect^s,  in  Scotland  or  abroad,  shall  be 
distributed  according  to  the  law  of  England :  for  the  lex  loci  rei 
sited  is  not  to  be  recognized  (h).  On  the  other  hand,  if  a  man 
domiciled  abroad  die  intestate,  his  whole  personal  property  here 
is  distributed  acoording  to  the  laws  of  the  country  where  he  was 
so  domiciled  (^).     If  it  were  otherwise,  as  it  was  observed  by 

country  "  must  not  always  be  understood  to  mean  the  general  law  as 
applicable  to  the  subjects  thereof,  but  in  some  instances  the  particular 
law  applicable  to  the  case  of  foreigners  dying  domiciled  therein: 
Collier  v.  Rivaz,  2  Curt.  855,  ante,  p.  271;  Maltass  v.  Maltass,  1 
Eobert.  67,  72,  ante,  p.  272.  As  to  the  conclusiveness  of  the  judg- 
ments of  the  Courts  of  domicil  in  the  Courts  of  a  foreign  country, 
see  ante,  pp.  273,  274;  and  Pemherton  v.  Hihghes,  [1899]  1  Ch.  781. 
As  to  the  sense  in  which  the  English  law  adopts  the  law  of  the  domicil, 
see  Lynch  v.  Government  of  Paraguay,  L.  E.  2  P.  &  D.  268.  The 
rule  is,  that  the  law  adopts  the  law  of  the  domicil  as  it  stands  at  the 
time  of  the  death,  and  it  does  not  undertake  to  adopt  and  give  effect 
to  all  retrospective  changes  that  the  legislative  authority  of  the  foreign 
country  may  make  in  that  law:  ibid.  Where  a  British  subject  whose 
domicil  of  origin  is  Colonial  acquires,  according  to  English  law,  a 
domicil  of  choice  in  a  country  whose  laws  do  not  recog^iize  domicil, 
but  distribute  the  movables  of  a  foreigner  dying  within  their  juris- 
diction according  to  the  law  of  his  nationality,  and  dies  there,  the 
English  Court  will  distribute  his  movables  according  to  the  law  of 
his  domicil  of  origin:  Re  Johnson,  Roberts  v.  Aft. -Gen.,  [19031  1 
Ch.  821. 

(g)  By  Abbott,  C.  J.,  in  Doe  v.  Vardill,  5  B.  &  C.  451,  452.  The 
rule  as  to  the  law  of  domicil  has  never  been  extended  to  real  property: 
Doe  V.  Vardill,  5  B.  &  C.  451;  S.  C,  in  Dom.  Proc.  2  01.  &  F.  571; 
8.  C,  nomine  Birtwhistle  v.  Vardill,  7  CI.  &  F.  895.  But  the  rule 
laid  down  in  the  above  case,  viz.,  that  a  child  born  out  of  wedlock, 
although  legitimated  by  the  subsequent  marriage  of  his  parents,  cannot 
inherit  real  property  in  England,  relates  only  to  the  case  of  descent 
upon  an  intestacy,  and  does  not  affect  the  case  of  a  devise  of  real 
estate  to  "children  ":  Re  Grey's  Trusts,  [1892]  3  Ch.  88.  As  we  have 
already  seen  {ante,  p.  1237,  note  («)),  a  child  legitimate  by  the  law  of 
its  father's  domicil,  but  illegitimate  according  to  Ejiglish  law,  is  entitled 
to  a  share  as  one  of  the  next  of  kin  in  the  personal  estate  of  an 
intestate  dying  domiciled  in  England,  under  the  Statute  of  Distribu- 
tions: Re  Goodman's  Trusts,  17  C.  D.  266  (reversing  the  decision  of 
Jassel,  M.  E.,  14  C.  D.  619). 

(h)  Thome  v.  Watlcins,  2  Ves.  Sen.  35;  Re  Eunn,  1  Crompt.  & 
Jerv.  156,  by  Bayley,  B. 

(i)  But  it  must  be  remembered,  that  as  the  validity  of  a  testamentary 
disposition  of  an  English  leasehold  is  governed  by  the  law  of  England, 
and  not  by  the  law  of  the  testator's  domicil  (Frcke  v.  Lord  Carbery. 
L.  E.  16  Eq.  461),  so  leaseholds  in  England  belonging  to  a  domiciled 
Scotchman  were  held  to  devolve,  in  the  case  of  intestacy,  upon  the 
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Lord  Hardwicke,  in  Thome  v.  Walk  Ins  (fc),  it  would  destroy  the 

credit  of  the  public  funds;    for  no  foreigner  would  put  into 

them,  if  because  a  title  must  be  made  up  by  administration  or 

probate  of  the  Probate  Court  of  England,  the  property  was  to 

bo  distributed  differently  from  the  laws  of  his  own  country. 

Hence   it  appears   that   a   different   doctrine  prevails   with 

respect  to  the  distribution  of  the  personal  ©state  of  a  deceased, 

when  in  the  hands  of  an  executor  or  administrator,  from  that 

which  is  established  with  respect  to  the  'grant  of  probate  or 

administration,  by  which  he  is  empowered  to  possess  himself  of 

such  estate:  for,  with    regard  to  the  latter,  the  situs  of    the 

property,  as  it  has  appeared  in  an  earlier  part  of  this  Treatise, 

regulates  the  jurisdiction  {I). 

Although  It  must,  however,  be  borne  in  mind,  that  (as  there  lias  already 

succession         been  occasion  to  point  out  (m)  ),  although  the  right  to  succession 

regulated  by     jg  ^^  y^^..  reoulated  according  to  the  law  of  the  country  where  the 
law  of  doniicil  ^  .    .  °  .    .  .  "i 

of  deceased,      deceased  was  domiciled,  yet  the  ad/ministration  of  the  estate 

ndnistradon      must  be  in  the  country  in  which  possession  of  it  is  taken  and 

of  the  estate     held   under  lawful  authority.      In   performing   this  duty  the 

country  where  Court  in  which  the  estate  is  administered  will  be  guided  by  the 

possession  of     Iq^  gf  ^he  domicil,  and  must  ascertain  for  itself  what  the  rights 
it  18  taken.  .  ^    , 

of   the  parties   are   under   that,  law  (n).     Lord  Westbury,   in 

person  entitled  according  to  the  English  Statute  of  Distributions: 
Duncan  v.  Lawson,  41  C.  D.  394.  See  also  In  the  goods  of  Oentili, 
Ir.  Eep.  9  Eq.  541,  in  the  judgment  in  'whicJi  Warren,  J.,  refers  to 
Freke  v.  Lord  Garhery  as  a  distinct  authority  that  the  succession  to 
chattels  real  depends  upon  the  lex  loci.  See  also  Re  Mo-es,  [1908] 
2  Ch.  235;  De  Fogassieras  v.  Duport,  11  1».  E.  Ir.  123;  Pepin  v. 
Brmjere,  [1900]  2  Ch.  504;  [1902]  1  Oh.  24;  Ledie  v.  Baiilie,  2  Y.  & 
Coll.  Ch.  O.  91.  So  mortgage?,  of  land,  which  are  deemed  to  be 
immovables,  are  governed  by  the  lex  loci  rei  sitoe:  Be  Hoyles,  [1911] 
1  Ch.  179. 

m  2  Ve.g.  Sen.  37. 

{l)  See  per  Wood,  V.-C,  in  Campbell  v.  Beaufoy.  Johns.   326. 
(m)  Ante,  p.  342. 

{n)  Preston  v.  Lord  Melville,  8  CI.  &  F.  1,  ante,  p.  342.  See  per 
Lord  Cranworth  in  Enohin  v.  Wylie,  10  H.  L.  0.  19;  Eitnng  v.  Orr- 
Ewing,  9  App.  Cas.  34;  10  App.  Cas.  453.  See  also  The  Carron  Iron 
Co.  V.  Maclaren,  5  H.  L.  0.  456,  per  Lord  St.  Leonai'ds.  But  it  has 
been  held  (following  the  dicta  of  Lord  Westbury  in  Enohin  v.  Wylie, 
ubi  supra)  that  the  legal  personal  representative  constituted  by  the 
forum  of  domicil  of  a  deceased  person  is  entitled  to  receive  the  personal 
estate  of  the  deceased,  got  in  through  any  letters  of  administration, 
wherever  they  may  be.  and  the  next  of  kin  cannot  make  anv  claim 
against  the  estate  except  through  the  intervention  of  such  legal  personal 
representative:  Fames  v.  Hacon,  16  C.  D.  407;  18  0.  D.  347.  Where 
the  Probate  Division  had  granted  a  general  probate  of  a  Will  of  a 
Scot-ch  testator,  the  Chancery  Division  made  the  ordinary  decree  for 
the  administration  of  the  personal  estate  of  the  testator  without  limiting 
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Enohin  v.  Wylie  (o),  says:  "  I  hold  it  to  bo  now  put  beyond 
all  possibility  of  question  that  the  administration  of  the  per- 
sonal estates  of  the  deceased  belongs  to  the  Court  of  the  country 
where  the  deceased  was  domiciled  at  his  death.  All  questions 
of  testacy  and  intestacy  belong  to  the  judge  of  the  domicil.  In 
short,  the  Court  of  the  domicil  is  the  forum  concursus  to  which 
the  legatees  under  the  Will  of  a  testator  or  the  parties  entitled  to 
the  distribution  of  the  estate  of  an  intestate  are  required  to 
resort."  But,  as  Stirling,  J.,  pointed  out  in  his  judgment  in 
jRe  Trufort  (p),  this  statement  of  the  law  by  Lord  Westbury 
has  not,  in  its  entirety,  met  with  complete  aecoptance,  and  in 
pai'ticular,  it  has  been  more  than  once  criticized  by  Lord  Sel- 
borne,  whose  views  are  perhaps  most  fully  stated  in  the  case  of 
Etcing  v.  Orr-Ewing  (q),  where  he  says:  "  So  far  as  relates 
to  domicil  it  has  always  appeared  to  me  to  be  clear  that  the 
domicil  of  a  deceased  testator  or  intestate  cannot  in  principle 
furnish  any  governing  or  necessary  rule  cxceipt  for  the  purpose 
of  determining  the  succession  to  movable  estate.  For  that  purpose 
recourse  must  be  had  not  always  or  necessarily  to  the  Courts, 
but  always,  and  necessarily,  to  the  law  of  the  domicil.  The 
succession  being  once  ascertained,  the  rights  resulting  there- 
from belong  to,  and  follow,  the  person  of  the  living  successor, 
and  not  the  dead  predecessor.  It  has  never  been  held  that  the 
forum  in  which  such  rights  may  be  vindicated  depends  upon 
the  domicil  cither  of  the  plaintiff  or  defendant  in  any  action  or 
suit,  and  if  the  domicil  of  the  living  man,  whose  rights  and 
liabilities  are  in  question,  is  for  that  pui-pose  immaterial,  I  am 
unable  to  understand  how  the  place  in  which  those  rights  are 
to  be  protected  or  those  liabilities  enforced  can  necessarily  de- 
pend on  the  domicil  of  the  deceased.  .  .  .  The  duty  of  ad- 
ministration is  to  be  discharged  by  the  Coui'ts  of  this  country, 
though  in  the  performance  of  that  duty  they  will  be  guided 
by  the  law  of  domicil."  Lord  Cranworth,  in  DogJicmi  v, 
Crispin  (r),  says:  "  No  principle  can  be  better  established  than 
that  the  administration  of  the  pereonal  estate  of  a  deceased 
person  belongs  exclusively  to  the  country  in  which  hf^  is  domi- 

it  to  the  English  assets,  and  notwithstanding  the  opposition  of  a 
majoritv  of  the  oxecutors:  Stirling- Maxwell  v.  Cartwrighf,  9  0.  D. 
17.S;  if  0.  D.  522. 

(o)  10  H.  L.  0.  1. 

(p)  36  C.  D.  600. 

ig)  10  A.  C.  453,  502. 

(r)  L.  E.  1  H.  L.  301,  314. 
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ciled  at  his  death .  The  Courts  of  that  country  must  decide  who 
is  entitled,  and  from  their  decision  there  can  be  no  appeal.  It 
does  not  always  happen,  as  is  the  case  here,  that  the  claim  of 
the  party  litigating  in  our  Courts  has  been  actually  raised 
and  decided  in  the  Courts  of  the  country  of  the  domicil. 
It  is  therefore  often  matter  of  necessity  that  our  Courts  should 
receive  evidence  from  learned  foreigners  as  to  what  the  law  of 
domicil  is.  Such  evidence  is,  in  general,  far  from  satisfactory, 
but  it  often  happens  that  no  better  evidence  can  be  obtained, 
and  then  the  Courts  here  must  ascertain,  from  the  conflicting 
testimony,  as  well  as  they  can,  what  the  law  is  on  which  they 
must  act.  But  here  we  are  left  in  no  doubt.  The  title  of  the 
respondent  has  been  fully  adjudicated  upon  by  the  Courts  of  his 
domicil  after  long  and  careful  consideration,  and  by  their  deci- 
sion we  are  bound."  Stirling,  J.,  in  his  judgment  in  B,e 
Trufort,  after  citing  the  above  quoted  passages  from  the  judg- 
ments of  Lord  Westbury,  Lord  Selbome  and  Lord  Cranworth, 
says,  that  the  rule  to  be  extracted  from  these  cases  appears  to 
be  this,  that  although  the  parties  claiming  to  be  entitled  to  the 
estate  of  a  deceased  person  may  not  be  bound  to  resort  to  the 
tribunals  of  the  country  in  which  he  was  domiciled,  and  although 
the  Courts  of  this  country  may  be  called  upon  to  administer  the 
estate  of  a  deceased  person  domiciled  abroad,  and  may  in  such 
a  case  be  bound  to  ascertain  as  best  they  can  who,  according  to 
the  law  of  the  domicil,  are  entitled  to  the  estate,  yet  where 
the  title  has  been  adjudicated  upon  by  the  Courts  of  the  domicil 
such  adjudication  is  binding  upon  and  must  be  followed  by  the 
Courts  of  this  country  (s);  even  if  the  judgment  of  the  foreign 
Court  has  by  default  of  the  party  complaining  of  the  judgment 
proceeded  on  a  mistake  as  to  the  English  law  (t);  or  the  whole 
of  the  facts  were  not  before  the  foreign  tribunal  (u);  for  the 
Courts  of  this  country  do  not  sit  to  hear  appeals  from  foreign 
tribunals,  and  if  the  decision  of  the  foreign  tribunal  is  wrong 
recourse  must  be  had  to  the  mode  of  appeal  provided  in  the 
foreign  country  (x). 

(s)  Enohin  v.  Wylie,  10  H.  L.  C.  1;  Evnng  V.  Orr-Ewing,  10  App. 
Oas.  453;  Doglioni  v.  Crispin,  L.  E.  1  H.  L.  301;  Be  Trufort,  36 
0.  D.  600;   Pemberton  v.  Hughes,  [1899]  1  Oh.  781. 

(t)  Castrique  v.  Imrie,  L.  R.  4  H.  L.  414;  Godard  v.  Gray,  L.  R. 
6  Q.  B.  139. 

{u)  De  Cosse  Brissao  v.  Bathbone,  6  H.  &  N.  301. 

(a;)  Bank  of  Australasia  v.  Nias,  16  Q.  B.  717;  Pemberton  v. 
Hughes,  [1899]  1  Oh.  781. 
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It  remains  to  ascertain,  what  shall  constitute  a  domicil  with  Rules  for 
respect  to  the  proper  application  of  the  above  rule  {y).  thrdoiScuf 

A  man's  domicil  is,  prima  facie,  the  place  of  his  residence: 
but  this  may  be  rebutted  by  showing  that  such  residence  is  either 
constrained  from  the  necessity  of  his  affairs  or  transitory  (2). 
On  this  subject,  the  following  propositions  may  be  stated  as 
deducible  from  the  adjudged  cases: 

1 .  Though  a  man  may  have  two  domicils  for  some  pui'j)OS6s, 
he  can  have  only  one  for  the  purpose  of  succession  (a) . 

2.  The  original  domicil,  or,  as  it  is  called,  the  forum  originis, 
or  the  domicil  of  origin,  is  to  prevail,  until  the  party  has  not 
only  acquired  another,  but  has  manifested  and  carried  into  exe- 
cution an  intention  of  abandoning  his  former  domicil,  and  taking 
another  as  hid  sole  domicil  (6). 

(y)  On  this  subject  generally,  see  the  erudite  and  valuable  Treatise 
on  the  Law  of  Domicil,  by  Dr.  Eobert  Phillimore. 

(z)  Bempde  v.  Johnstone,  3  Ves.  201,  202,  by  Lord  Loughborough. 
With  respect  to  the  effect  of  time  in  constituting  a  domicil,  see  the 
judgment  of  Sir  Wm.  Scott  in  The  Case  of  the  Harmony,  2  Rob. 
Adm.  Eep.  324,  and  The  Case  of  the  Ann,  1  Dods.  Adm.  Bep.  221. 
See  further,  as  to  what  shall  constitute  a  domicil,  Stanley  v.  Bernes, 
3  Hagg.  373;  Moore  v.  Darell,  4  Hagg.  346;  Be  Brace,  2  Cr.  &  Jerv. 
436;  Tidswell  v.  Bowyer,  7  Sim.  64;  Maltass  v.  Maltass,  1  Robert. 
67;  Whicker  v.  Hume,  13  Beav.  366;  7  H.  L.  C.  124;  Heath  v. 
Samson,  14  Beav.  441;  Anderson  v.  Laneuville,  9  Moo.  P.  C.  325; 
Bremer  v.  Freeman,  10  Moo.  P.  C.  306;  S.  C,  Dea.  &  Sw.  192; 
Att.-Gen.  v.  Kent,  1  Hurl.  &  C.  12;  Att.-Gen.  v.  Rowe,  ibid.  31; 
President  of  the  United  St-ates  v.  Dru.nimond,  33  Beav.  449;  Att.-Oen. 
V.  Fitzgerald,  3  Drew.  610;  Douglas  v.  Douglas,  L.  R.  12  Eq.  617; 
Re  Patience,  29  C.  D.  976.  See  also  the  definition  of  domicil  stated 
by  Lord  Wensleydale,  in  Whicker  v.  Hume,  7  H.  L.  C.  164,  viz., 
"  Habitation  [by  a  man]  in  a  place  with  the  intention  of  remaining 
there  for  ever,  unless  some  circumstances  should  occur  to  alter  his 
intention."  It  is  always  material  in  determining  what  is  a  man's 
domicil,  to  consider  whore  his  wife  and  children  live  and  have  their 
permanent  place  of  residence,  and  where  his  establishment  is  kept  up: 
Piatt  V.  Att.-Gen.  of  New  South  Wales,  3  A.  C.  336. 

(c)  Somerville  v.  Somerville,  5  Ves.  750,  786;  Forbes  v.  Forbes, 
Kay,  341;  Crookenden  v.  Fuller,  1  Sw.  &  Tr.  441.  With  respect  to 
contemporary  domicils,  the  following  distinction  is  recognised  by 
foreign  jurists,  and  seems  to  have  met  with  the  concurrence  of  Loi-d 
Alvanley,  in  the  above  case  of  Somerville  v.  Somerville,  5  Ves.  750, 
789,  viz.,  that  a  person  not  under  an  obligation  of  duty  to  live  in  the 
capital  in  a  permanent  manner,  as  a  nobleman  or  gentleman,  having 
a  mansion-house,  his  residence  in  the  country,  and  resorting  to  the 
metropolis  for  any  particular  pui-pose,  or  for  the  general  purpose  of 
residing  in  the  metropolis,  shall  be  considered  domiciled  in  the  country: 
on  the  other  hand,  a  merchant,  whose  business  lies  in  the  metropolis, 
shall  be  considered  as  having  his  domicil  there,  and  not  at  his  country 
residence.  See  also  Forbes  v.  Forbes,  Kay,  341;  Aitchison  v.  Dixon. 
L.  R.  10  Eq.  589,  595.  See  also  S.  C.  as  to  a  domicil  being  gained 
by  the  permanent  residence  of  a  man's  wife. 

(6)  Somerville  v.  Somerville,  5  Ves.  750,  787;   Re  Bruce.   2  Cr.  & 
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By  the  expression  jorum  originis,  or  domicil  of  origin,  here 
used,  is  not  meant  the  domicil  of  birth:  for  the  mere  accident 
of  birth  in  any  particular  place  cannot  in  any  degree  affect  the 
domicil:  If  the  son  of  an  Englishman  is  bom  upon  a  journey  in 
foreign  parts,  his  domicil  would  follow  that  of  his  father.  The 
domicil  of  origin  is  that  arising  from  a  man's  birth  and 
connexions  (c). 

It  appears  from  the  terms  of  the  proposition  under  considera- 
tion, that  such  a  domicil  cannot  be  lost  by  mere  abandonment. 
It  is  not  to  be  defeated  animo  merely,  but  animo  et  facto,  and 
necessarily  remains  until  a  subsequent  domicil  be  acquired  (d); 

Jerv.  436,  445,  per  Bayley,  B.;  De  Bonneval  v.  De  Bonneval,  1  Curt. 
856;  Att.-Gen.  v.  Dunn,  6  Mees.  &  W.  511;  Dalhousie  v.  M'Douall, 
7  CI.  &  F.  817;  Munro  v.  Munro,  ibid.  842;  Brown  v.  Smith,  15 
Beav.  444.  A  change  of  domicil  must  be  a  residence  sine  animo 
revertendi;  a  temporary  residence  for  purposes  of  health,  travel,  or 
business,  does  not  change  the  domicil.  Also  every  presumption  is  to 
be  made  in  favour  of  the  original  domicil.  No  change  can  occur 
without  an  actual  residence  in  a  new  place.  No  new  domicil  can  bo 
obtained  without  a  clear  intention  of  abandoning  the  old:  Lauderdale 
Peerage  Case,  10  A.  C.  692.  Again,  in  Bell  v.  Kennedy,  L.  R.  1  Sc. 
App.  307,  310,  Lard  Cairns  says,  "the  law  is  clear  beyond  all  doubt 
with  regard  to  the  domicil  of  birth,  that  the  personal  status  indicated 
by  that  term  clings  and  adheres  to  the  subject  of  it  until  an  actual 
change  is  made  by  which  the  personal  status  of  another  domicil  is 
acquired."  Per  Lord  Chelmsford,  "it  is  for  the  parties  who  rely  on 
a  change  of  domicil  to  prove  that  such  change  took  place":  ibid.  319. 

(c)  Somervillev.  Somerville,  5  Ves.  787;  Forbes  v.  Forbes,  Kay,  341. 

{d)  De  Bonneval  v.  De  Bonneval,  1  Curt.  857;  Att.-Gen.  v.  Dunn, 
6M.  &  W.  511;  Bell  v.  Kennedy,  I^.  R.  1  Sc.  App.  307.  The  acquisi- 
tion of  a  domicil  does  not  simply  depend  upon  the  residence  of  the 
party;  the  fact  of  residence  must  be  accompanied  by  an  intention  of 
permanently  residing  in  the  new  domicil,  and  of  abandoning  the 
foi-mer:  De  Bonnevd,  v.  De  Bonneval,  Curt.  863,  864;  Stevenson  v. 
Masson,Jj.  R.  17  Eq.  78;  King  v.  Foxwell,  3  C.  D.  518;  Be  Patience, 
29  C.  D.  976.  Accoi'dingly,  in  Aikman  v.  Aikman.  3  Macq.  877,  Lord 
Wensleydale  laid  down  that  "  every  man's  domicil  of  origin  must  be 
presumed  to  continue  until  he  has  acquired  another  sole  domicil  by 
actual  residence,  mith  the  intention  of  abandoning  his  domicil  of 
origin."  Lord  Wensleydale's  statement  of  the  law  has  been  adopted 
by  the  highest  authorities,  and  it  appears  to  be  now  settled  that  in 
order  to  acquire  a  new  domicil  a  man  must  intend  "  quatenus  in  illo 
exuere  patriam":  Moorhouse  v.  Lord,  10  H.  L.  C.  272;  S.  C,  nom. 
Lord  V.  Calvin,  4  Drew.  366.  The  expression  "  exiiere  patriam  "  is 
unfortunate,  since  the  question  of  domicil  is  a  question  of  residence 
and  not  of  citizenship.  Haldane  v.  Eckford,  L.  R.  8  Eq.  631,  per 
James,  V.-C.  The  presumption  of  law  is  against  the  intention  to 
abandon  the  domicil  of  origin,  and  that  although  the  length  of  resi- 
dence in  a  foreign  country  per  se  according  to  time  and  circumstances 
raises  a  presumption  of  intention  to  abandon  the  domicil  of  origin 
and  to  acquire  a  new  domicil,  still  such  presumption  may  be  i*ebuttoa 
by  facts  showing  that  there  was  no  such  intention.  A  change  of 
domicil  is  not  to  be  inferred  from  the  fact  of  a  lengthened  residence 
in  a  foreign  country.     To  constitute  a  change  of  domicil  it  must  be 
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and  apparently  if  a  man  be  in  itinere  towards  an  intended 
domicil  when  death  supervenes,  it  is  a  sufficient  act  for  this 
purpose  (e).  In  the  recent  case  of  Winans  v.  Att.-Gen.  (/),  it 
was  laid  down  by  the  House  of  Lords  that  the  onus  of  proving 
that  a  domicil  has  been  chosen  in  substitution  for  the  domicil  of 
origin  lies  upon  those  who  assert  that  the  domicil  of  origin  has 
been  lost  and  that  the  domicil  of  origin  continues  unless  a  fixed 
and  settled  intention  of  abandoning  the  first  domicil  and 
acquiring  another  as  the  sole  domicil  is  clearly  shown. 

3.  The  proposition  last  stated  is  equally  true  of  an  acquired 
as  of  an  original  domicil.  The  domicil  of  origin  having  been 
abandoned  and  a  new  domicil  acquired,  the  new  domicil  may  be 
abandoned  and  a  third  domicil  acquired  (g):  But  an  acquired 
domicil  cannot  be  lost  by  mere  abandonment,  but  continues  until 
the  intention  of  another  change  of  domicil  is  carried  into 
execution  {h).     Again,  the  domicil  of  origin  does  not  revive 

animo  et  facto:  Hodgson  v.  De  Beauchesne,  12  Moo.  P.  C.  285;  Jte 
Capdevielle,  2  H.  &  0.  985;  Att.-Oen.  v.  Bliooh^r  de  Wahlstatt, 
3  H.  &  C.  374;  Jopp  v.  Wood,  34  Beav.  88;  affirmed  by  the  Lords 
Justices,  34  L.  J.  (N.  S.)  Cli.  21;  Whicker  v.  Hume,  7  H.  L.  C.  159, 
by  Lord  Cranworth.  See  also  Crookenderu  v.  Fuller,  1  Sw.  &  Tr.  441; 
King  v.  Foxwell,  3  C.  D.  518;  Re  De  Almeda,  W.  N.  (1901)  142; 
W.  N.  (1902)  55.  If  the  animus  and  factum  are  both  satisfactorily* 
proved,  the  permanent  residence  abroad  will  operate  as  a  change  of 
domicil,  notwithstanding  such  residence  was  occasioned  by  mere  pre- 
ference of  climate,  or  by  the  opinion  that  the  habits  of  the  country- 
may  bo  better  suited  to  the  health  than  those  of  the  country  which 
has  been  quitted:  Hoskins  v.  Matthews,  8  De  G.  M.  &  G.  13;  Brunei 
■V.  Brimel,  L.  R.  12  Eq.  298;  Haldane  v.  Eckford,  L.  E.  8  Eq.  631; 
Stevenson  v.  Masson,  L.  R.  17  Eq.  78;  Vrquhart  v.  Butterfield,  37 
CD.  357.  It  should  be  observed  that  a  man  cannot  retain  his  original 
domicil  by  a  mere  declaration  of  his  intention  to  do  so,  if  he  so  actsi 
as  to  change  it:  Be  Steer,  3  H.  &  N.  594;  Dou^cet  v.  Oeoghegan,  9  C.  D. 
441;  Att.-Gen.  v.  Winans,  [1904]  A.  C.  287.  The  intention  required 
to  effect  a  change  of  domicil  (as  distinguished  from  the  acts  embodying 
it)  is  an  intention  to  settle  in  a  n'jw  country  as  a  permanent  homo, 
and  this  is  sufficient  without  any  intention  to  change  the  civil  status, 
and,  semble,  even  if  an  intention  not  to  change  the  civil  status  be 
proved:  Douglas  v.  Douglas,  L.  R.  12  Eq.  617.  As  to  the  value  of 
conversations  and  declarations  as  evidence  of  a  change  of  domicil,  sec 
Crookendeny.  Fuller,  1  Sw.  &  Tr.  441,  450;  Att.-Oen.  v.  Winans.  tibi 
swpra.  Change  of  domicil  by  evidence  of  intention,  as  affecting  the 
status  of  husband  and  wife,  was  discussed  in  Be  Martin,  [1900]  P.  211. 

(e)  Munroe'v.  Douglas,  5  Madd.  405;  Forbes  v.  Forbes,  Kay.  341; 
Jn  the  goods  of  Bianchi,  3  Sw.  &  Tr.  16;  cf.  In  the  goods  of  Baffenel, 
ibid.  49.  But  see  Story's  Conflict  of  Laws,  Oh.  xii.  s.  481  a.,  p.  678, 
note  (2),  8th  edit. 

(/)  [1904]  A.  C.  287. 

(g)  De  Bonneval  v.   De  Bonneval,  1  Curt.  864. 

01)  Munroe  v.  Douglas,  5  Madd.  379;  St<inlcy  v.  Bernes,  3  Hagg. 
373;  Craigie  v.  Lewin,  3  Curt.  43");  Commissioners  of  Charitable 
Donations  v.  Devereux,  13  Sim.  14;  Udny  v.  Udny,  L.  E.  1  Sc.  App. 

29  (2) 
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until  an  acquired  domicil  has  been  abandoned  animo  ef 
facto  (i). 

441;  Bradford  v.  Young,  29  C.  D.  617;  Be  Marrett,  36  0.  D.  400; 
Att.-Oen.  V.  Winans,  ubi  supra.  In  Udny  v.  Udny  many  important 
doctrines  were  laid  down  by  several  members  of  the  House,  which  it 
is  deemed  desirable  should  be  introduced  into  this  Work,  and  they  will, 
therefore,  be  found  below. 

By  Lord  Westbury: — Every  individual  has,  at  his  birth,  become  the 
subject  of  some  particular  country  by  the  tie  of  national  allegiance, 
which  fixes  his  political  sf-atws,  and  becomes  subject  to  the  Law  of 
the  Domicil  which  determines  his  civil  status.  To  suppose  that  for 
a  change  of  domicil  there  must  be  a  change  of  national  allegiance  is 
to  confound  the  political  with  the  civil  status,  and  to  destroy  the 
distinction  between  patriam  and  domicilium.  [See  also  Brunei  v. 
Brunei,  L.  E.   12  Eq.  298.] 

By  the  Lord  Chancellor  (Lord  Hatherley): — A  man  may  change 
his  domicil  as  often  as  he  pleases  but  not  his  allegiance.  Exeure 
patriam  is  beyond  his  power.  [Dictum  of  Lord  Kingsdown  in  Moor- 
house  v.  Lord,  qualified.] 

Per  Lord  Westbury: — It  is  a  settled  principle  that  no  man  shall 
be  without  a  domicil,  and  to  secure  this  end  the  law  attributes  to  every 
individual  as  soon  as  he  is  born,  the  domicil  of  the  father,  if  the  child 
is  legitimate,  or  the  domicil  of  the  mother,  if  the  child  be  illegitimate. 
This  is  called  the  domicil  of  origin,  and  is  involuntary.  It  is  the 
creation  of  law,  not  of  the  party.  It  may  be  extinguished  by  an  act 
of  law,  as,  for  example,  by  sentence  of  death  or  exile  for  life,  which, 
puts  an  end  to  the  status  civilis  of  the  criminal.  But  it  cannot  be 
destroyed  by  the  will  and  act  of  the  party. 

Domicils  of  choice  and  origin  distinguished. 

Domicil  of  choice  is  the  creation  of  the  party.  When  a  domicil  is 
acquired,  the  domicil  of  origin  is  in  abeyance;  but  it  is  not  absolutely 
extinguished  or  obliterated.  When  a  domicil  of  choice  is  abandoned, 
the  domicil  of  origin  revives — a  special  intention  to  revert  to  it  being 
unnecessary.     [^King  v.  Foxwell,  3  C.  D.  518.] 

Per  Lord  Chelmsford: — Story  says,  that  the  moment  a  foreign  domicil 
is  abandoned,  the  native  domicil  is  re-acquired.  The  word  "  re- 
acquired "  is  an  inaccurate  expression.  The  meaning  is,  that  the 
abandonment  of  an  acquired  domicil  ipso  facto  restores  the  domicil 
of  origin.  If,  after  having  acquired  a  domicil  of  origin,  a  man 
abandons  it  and  travels  in  search  of  another  domicil  of  choice,  the 
domicil  of  origin  comes  instantly  into  action  and  continues  until  a 
second  domicil  of  choice  has  been  acquired. 

Per  Lord  Westbury: — A  natural-born  Englishman  may  domicile  him- 
self in  Holland,  but  if  he  breaks  up  his  establisbment  thei'e  and  quits 
Holland,  declaring  that  he  never  will  i-eturn,  it  is  absurd  to  suppose 
that  his  Dutch  domicil  clings  to  him  until  he  has  set  up  his  tabernacle 
elsewhere. 

Legitimation  per  subsequens  matrimonium . 

By  the  Lord  Chancellor  (Lord  Hatherley): — The  status  of  the  child, 
with  respect  to  its  capacity  to  be  legitimated  by  the  subsequent  mai'riage 
of  its  parents,  depends  wholly  on  the  status  of  the  putative  father,  not 
on  that  of  the  mother.  According  to  English  law,  where  at  the  time 
of  the  bastard's  birth  the  father  has  his  domicil  in  England,  no  subse- 


{i)  See  next  page. 
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As  an  example  of  what  shall  constitute  an  acquired  domicil, 
it  may  be  mentioned  that  a  residence  in  India,  for  the  pui-pose 
of  following  a  profession  there  in  the  service  of  the  East  India 
Company,  creates  a  new  domicil  (Ji). 

4.  A  new  domicil  cannot  be  acquired  by  a  party's  own  act 
during  pupilage,  nor  until  the  party  is  sui  juris  (I).     Accord- 

quent  change  of  domicil  caa  render  practicable  the  bastard's  legitima- 
tion.    [i?e   Orove,  40  0.  D.  216;  and  see  ante,  p.  866,  note  (z).] 

It  may  here  further  be  observed,  on  the  subject  of  Domicil,  that  if 
a  man,  at  the  time  he  attains  his  majority,  is  of  unsound  mind,  or 
remains  in  that  state  continuously  up  to  the  time  of  his  death,  the  in- 
capacity of  minority,  never  having  been  followed  by  adult  capacity, 
will  continue  to  confer  upon  the  father  the  right  of  choice  in  the 
matter  of  domicil  for  his  son,  and  a  change  of  domicil  by  the  father 
will  usually  produce  a  similar  change  of  domicil  as  regards  the  lunatic 
son.  It  has  been  also  held,  that  the  mere  residence  as  a  consular  officer 
in  a  foreign  country  gives  rise  to  no  inference  of  a  domicil  in  that 
country.  But  if  one  already  domiciled  and  resident  in  such  country 
accept  an  offer  in  the  consular  service  of  another  country,  he  does  not 
thereby  destroy  his  domicil:  Sharpe  v.  Crispin,  L.  E.  1  P.  &  D.  611  ;i 
Urguhart  v.  Butterfield,  37  C.  D.  357. 

(i)  Craigie  v.  Lewin,  3  Curt.  435:  In  tliat  case  a  native  Scotchman, 
having  by  employment  in  the  East  India  Company's  service,  acquired 
a  domicil  in  India,  it  was  held  that  by  his  return  to  Scotland,  aniino 
manendi,  his  original  domicil  did  not  revive,  the  party  still  holding 
his  commission  and  being  liable  to  be  called  upon  to  return  to  India^ 
and  intending  to  return  if  called  on  so  to  do.  , 

(k)  Mionroe  v.  Douglas,  5  Madd.  404;  Bruce  v.  Bruce,  6  Bro.  P.  C. 
566,  Toml.  Edit.;  Craigie  v.  Lemin,  3  Curt.  435.  This  has  been  so 
held  as  to  an  officer  in  the  Indian  army,  ■where  the  duties  of  his 
appointment  necessarily  require  residence  in  India  for  an  indefinite 
period,  notwithstanding  he  has  property  in  the  country  which  was  his 
domicil  of  origin:  Forbes  v.  Forbes,  Kay,  341.  But  it  is  otherwise 
as  to  an  officer  in  the  King's  army:  Att.-Oen.  \. Napier,  6  Exch.  217. 
See  also  Brown  v.  Smith,  15  Beav.  444;  Hodgson  v.  Beauchesne,  12 
Moo.  P.  C.  285.  And  the  rule  that  a  British  subject  docs  not  by 
entering  into  and  remaining  in  the  military  service  of  the  Crown 
abandon  the  domicil  which  he  had  when  he  entered  into  the  service 
applies  to  an  acquired  domicil  as  well  as  to  the  domicil  of  origin: 
Me  Macreight,  30  C.  D.  1G5.  See  further  as  to  the  acquisition  of  an 
Anglo-Indian  domicil,  Hodgson  v.  De  Beawchesne,  12  Moo.  P.  C.  285; 
Moorhouse  v.  Lord,  10  II.  L.  C.  272;  Jopp  v.  Wood,  34  L.  J.  Ch.  212; 
AUardice  v.  Onslow,  33  L.  J.  Ch.  434;  Ex  parte  Cunningham,  re 
Mitchell,  13  Q.  B.  D.  418.  An  Anglo-Indian  is  not,  for  all  purposes, 
an  English  domicil:  Forbes  v.  Forbes,  Kay,  341.  But  British  subjects 
resident  in  Chinese  territory  cannot  acquire  in  China  a  domicil  similar 
to  that  existing  in  India,  and  commonly  known  as  Anglo-Indian:  Be 
Tootal's  Trusts,  23  C.  D.  532;  nor  doas  permanent  alxxlo  at  Cairo 
under  British  protection  attract  to  a  man  an  Anglo- Egyptian  domicil: 
Abdul-Messihv.  Farra,  13  App.  Cas.  431;  but  see  Casdagli  v.  Casdagli, 
ante,  p.  272,  n.  {u).  A  peer  of  the  British  parliament  is  not  in- 
capacitated from  acquiring  a  domicil  of  choice  in  a  foreign  country 
by  reason  of  his  obligation  to  attend  the  House  of  Poors  when  required: 
Hamilton  v.  Dallas,  1  C.  D.  257. 

{I)  Somerville  v.  Somerville,  5  Ves.  787,  by  Tx)rd  Alvanley;  Forbes 
V.  Forbes,  Kay,  341. 
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ingly  a  married  woman,  though  living  apart  from  her  husband,, 
has  no  power  to  change  her  domicil  (m). 

5.  By  marriage,  the  domicil  of  the  husband  becomes  that 
of  the  wife  (n),  and  she  retains  it  after  the  death  of  her 
husband  (o) . 

6,  After  the  death  of  the  father,  ohildreoa  remaining  under 
the  care  of  the  mother  follow  the  domicil  which  she  may 
acquire,  and  do  not  retain  that  which,  their  father  had  at  his 
death  until  they  ai-e  papable  of  gaining  one  by  acts  of  their 
own  {p). 

The  rule  is,  however,  it  appears,  subject  ?to  the  condition 
that  the  domicil  shall  not  have  been  changed  for  the  fraudulent 
purpose  of  obtaining  an  advantage  by  altering  the  rule  of 
succession:  And  it  would  seem,  by  the  opinion  of  an  eminent 

(m)  Be  Daly's  Settlement,  25  Beav.  456.  In  the  absence  of  a  decree 
of  judicial  separation  or  a  divorce,  a  wife  cannot  obtain  a  separate 
domicil  from  that  of  her  husband  unless  possibly  in  the  exceptional 
cases  referred  to  by  Lord  Cranworth  in  Dolphin  v.  Robins,  7  H.  L.  0. 
at  p.  418:  Re  Mackenzie,  [1911]  1  Ch.  578. 

(n)  Warrender  v.  Warrender,  '2  CI.  &  Fin.  488;  Dalhousie  v. 
M'Dou-all,  7  CI.  &  Fin.  817;  Whitcomb  v.  Whitcomb,  2  Curt.  351.  See 
The  Cownt  de  Wall's  case,  6  Moo.  P.  C.  216.  In  De  Nicols  v.  Curlier, 
[1900]  A.  C.  21,  a  Frenchman  and  Frenchwoman  married  in  Franofl 
without  any  contract,  so  that,  according  to  French  law,  their  rights 
inter  se  as  to  property  were  subject  to  the  law  of  community  of  goods. 
They  came  to  England  and  were  permanently  domiciled  here.  The 
husband  became  a  naturalised  British  subject,  amassed  a  large  fortune, 
and  died  in  England,  leaving  his  wife  surviving,  and  having  made  an 
English  Will,  by  which  he  disposed  of  all  his  property:  It  was  held 
that,  as  to  moveable  goods,  the  rights  of  the  wife,  under  the  Frencih 
marriage  law  as  to  community  of  goods,  were  not  affected  by  change 
of  domicil,  and  that  the  widow  was  entitled  to  the  share  of  her  hus- 
band's personal  estate  to  which  she  would  have  been  entitled  if  they 
had  remained  domiciled  in  France.  The  rule  that  the  law  of  the 
matrimonial  domicil  applies  to  a  contract  in  consideration  of  marriage 
will  yield  to  an  express  stipulation  that  some  other  law  shall  apply,  or 
to  other  sufficient  indications  that  the  parties  contracted  with  reference 
to  some  other  law:  Re  Fitzgerald,  [1904]  1  Ch.  573. 

(o)  See  Phillimore  on  the  Law  of  Domicil,  Ch.  VI.  No.  XLI.  et 
seq. ;  Gout  v.  Zimmerman,  5  Not.  of  Cas.  440. 

(p)  Potinger  v.  Wightman,  3  Mer.  67;  Johnstone  v.  Beattie,  10 
CI.  &  F.  66,  138,  per  Lord  Lyndhurst,  C,  and  Lord  Campbell.  But 
it  is  only  during  the  mother's  widowhood  that  she  can  change  the 
domicil  of  her  infant.  See  Story's  Conflict,  s.  506,  note  (1).  The 
change  in  domicil  of  the  infant  is  not,  however,  to  be  regarded  as  the 
necessary  consequence  of  a  change  in  the  mother's  domicil,  but  as  the 
result  of  the  exercise  by  her  of  a  power  vested  in  her  for  the  welfare 
of  her  infant,  which  in  the  infant's  interest  she  may  abstain  from 
exercising,  even  when  she  changes  her  own  domicil:  Re  Beaumfiont, 
[1893]  3  Ch.  490.  Whether  a  mere  guardian,  not  being  a  parent,  can 
chaoigo  the  domicil  of  his  ward,  in  respect  of  the  right  of  succession, 
to  his  estate,  is  a  disputed  point.  See  Story's  Conflict,  s.  505  et  seq.; 
Phillimore,  Ch.  VII. 
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foreign  jurist  {q),  that   such  fraud   will   be  presumed,  if  no 
reasonable  motive  can  be  assigned  for  the  change. 

It  must  be  mentioned,  before  leaving  this  subje-ct,  that  in  the 
case  of  Curling-  v.  Thorntcni  (r),  Sir  Jolm  Nicholl  expressed  a 
doubt  whether  a  British  subject  is  entitled  ^  so  far  exuere 
patriam,  as  to  select  a  foreign  domicil  in  such  complete  dero- 
gation of  his  British,  as  to  render  his  property  in  this  country 
liable  to  distribution  (according  to  any  foreign  law.  And  in 
the  subsequent  case  of  Stanley  v.  Bernes  (s),  the  same  learned 
judge  said,  that  there  was  no  case  in  which  the  property  of 
a  British  subject,  dying  intestate  in  a  foreign  country,  had 
been  held  distributable  (according  to  the  law  of  such  foreign 
country.  But  this  doubt  must  be  considered  as  settled  by  the 
decision  of  the  delegates  in  the  latter  case  {t),  and  it  is  now 
fuUy  established,  with  reference  to  the  present  Bubject,  that  a 
natural-bom  British  subject  may  acquire  a  foreign  domicil :  and 
further,  that  the  animus  reuertendi,  and  claim  to  be  considered, 
and  treatment  as,  a  British  subject  will  not  suffice  to  preserve 
his  original  domicil  (m). 

A  domicil  in  India,  is,  in  legal  effect,  a  domicil  in  the  pro- 
vinces of  Canterbury;  and  the  law  of  England  is  therefore  to  be 
applied  to  the  distribution  of  the  property  tof  intestates  there 
domiciled  (x).  At  all  events  the  laws  of  England  and  India 
are  now  the  same  as  regards  the  validity  of  Wills;  for  shortly 
after  the  passing  of  the  new  Statute  of  Wills  (1  Vict.  c.  26), 
an  Act  was  passed  by  the  Legislature  in  India,  assimilating  the 
law  of  India  in  respect  of  Wills  to  that  of  England  (y) . 

By  stat.  24  &  25  Vict.  c.  121,  s.  1,  where  a  convejition  (z)  24  .'t  ■2.'>  Vict, 
has  been  entered  into  with  a  foreign  state  willing  to  adopt 
the  provisions  of  the  Act,  an  order  in  council  may  direct  that 


0.  121. 


(q)  Pothior,  in  the  introductory  chapter  to  his  Ti'eatise  on  the 
Custom  of  Orleans. 

(r)  2  Aid.  17. 

(s)  3  Hagg.  441. 

(<)  See  ante,  p.   270. 

(m)  3  Hagg.  373;   Moore  v.  Darell,  4  Hagg.  346. 

(x)  Ante,  p.  1263,  note  (k),  where  the  question  of  Anglo-Indian 
domicil  is  discussed. 

(y)  See  Craigie  v.  Lewin,  3  Curt.  441. 

(z)  As  no  convention  with  anv  foreign  state  has  as  yet  been  entered 
into,  this  statute  is  at  present  inoperative. 
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no  British  subject  resident  in  such  state  shall  acquire  a  domicil 
there,  unless  he  shall  have  boon  resident  there  for  a  year  arud 
shall  have  made  a  declaration  of  his  intention  to  becomo  domi- 
ciled there ;  and  the  subjects  of  the  foreign  state  are  to  acquire  a 
British  domicil  only  after  the  same  formalities  have  been  gone 
through. 


SECTION   VI. 

Of  the  Pcti/imeiif  of  the  Residue. 

The  sub j  ect  of  the  duties  of  an  administrator,  with  respect  to 
the  payment  of  the  residue  of  an  intestate's  estate,  has  boon  in  a 
great  measure  anticipated  by  the  discussion  of  the  duties  of  an 
executor  with  regard  to  the  payment  of  the  residue  under  a 
testamentary  disposition  of  it. 

For  example,  there  has  already  been  occasion  to  consider  the 
subject  with  respect  to  the  right  of  retainer  by  the  administrator, 
in  part  or  full  satisfaction  of  a  debt  due  to  the  intestate  from 
the  party  entitled  in  distribution  (a) :  Again,  the  law  with 
respect  to  the  payment  of  a  residue,  where  a  party  entitled  to  a 
distributive  share  is  an  infant  (6);  or  a  married  woman  (c),  has 
been  considered  in  a  previous  part  of  this  Treatise,  incidentally, 
to  the  subject  of  the  payment  of  legacies. 

If  a  person  Although  the  8th  section  of  the  statute  enacts,  that  no  distri- 

^stribution      bution  of  an  intestate's  effects  shall  be  made  until  one  year  be 

die  within  the  expired  after  his  death,  yet  if  a  person  entitled  to  a  distributive 
year,  his  exe-         '^         i     n    t         •  i  •       i  i    •  i     n  i 

cutor,  &c.,  share  shall  die  withm  the  year,  such  interest  shall  be  considered 
may  claim.  ^^  vested  in  him,  and  shall  go  to  his  personal  representative:  for 
•  this  proviso  makes  no  suspension  or  condition  precedent  to  the 
interest  of  the  parties,  but  was  inserted  merely  with  a  view  to 
Ctt'editors  (d) :  The  statute  also  is  in  the  nature  of  a  Will  framed 
by  the  Legislature  for  all  such  persons  as  die  without  having 
made  one  for  themselves;  and,  by  consequence,  the  parties 
entitled  in  distribution  resemble  a  residuary  legatee;  and  it  has 
been  always  held,  that  if  such  legatee  dies  before  the  amount  of 

(a)  Ante,  p.    1049  et  seq. 

(b)  A7ite,  p.    1135   et  seq. 

(c)  Ante,  p.    1151  et  seq. 

(d)  Brown  v.  Farndell,  Carth.  51,  52;  Bac.  Abr.  Exors.  I.  4. 


Ch.  I.  §  VI.]       Payment  of  the  Residue.  1267 

the  surplus  is  ascertained,  still  his  representative  shall  have  the 
whole  residue,  and  not  the  representative  of  the  first  testator  (e). 

(e)  Bac.  Abr.  Exors.  I.  4;  Cooper  v.  Cooper,  L.  R.  7  H.  L.  53, 
"where  it  wa^  held  that  the  rule  of  the  Statute  of  Distributions,  which, 
requires  the  conversion  of  aji  intestate's  estate  into  money,  was  intro- 
duced simply  for  the  benefit  of  creditors  and  the  facility  of  division 
among  the  next  of  kin.  But,  as  regards  the  substantial  title  to  pro- 
perty, the  right  of  the  next  of  kin  (subject  only  to  the  claims  of  the 
creditors)  is  complete.  A  residuary  legatee  imder  a  Will  has  a  clear 
and  tangible  interest  in  the  residue,  and  the  Statute  of  Distributions 
being  nothing  but  a  Will  made  by  the  legislature  for  an  intestate,  his 
next  of  kin  stand,  with  regard  to  his  personal  estate,  in  the  same 
condition  as  does  a  residuary  legatee  under  a  Will;  and  see  Blake  v. 
Bayne,  [1908]  A.  0.  371.  An  administrator  may,  however,  sell  for 
the  purpose  of  distribution  even  though  there  are  no  debts:  Re 
Norwood  and  Blake,  [1917]  1  Ir.  E.  472. 
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CHAPTER  THE  SECOND. 


19  &  20  Vict. 
c.  94.     Cus- 
toms of 
London  and 
York  abol- 
ished, as  to 
the  estates  of 
persons  who 
have  died  on 
orafter  Jan.  1, 
1857. 


DISTRIBUTION    UNDER    THE    CUSTOMS    OF    LONDON    AND 
YORK,  &C. 

1  HE  fourth  section  of  the  Statute  of  Distributions  provides^ 
that  the  Act  shall  not  in  any  way  prejudice  the  customs  of  the 
city  of  London,  or  the  province  of  York,  or  other  places,  but 
that  they  should  be  observed  as  formerly. 

Although,  therefore,  by  subsequent  statutes,  mentioned  in  an 
earlier  part  of  this  Work  («),  the  restraint  on  testamentary'  dis- 
positions in  those  places  has  been  removed,  and  the  customs  may 
be  thereby  controlled  at  the  pleasure  of  a  testator :  yet  if  a  man 
died  intestate,  before  December  31st,  1856,  the  customs  remained 
in  the  same  force,  with  respect  to  the  distribution  of  his  personal 
estate,  as  if  no  statutes  had  ever  passed. 

But  by  Stat.  19  &  20  Vict.  c.  94,  the  4th  section  of  the 
Statute  of  Distributions  is  repealed,  save  only  wdth  respect  to 
the  distribution  of  the  personal  estate  of  persons  who  may  have 
died  on  or  before  December  31st,  1856,  "  and  the  special 
customs  respecting  the  distribution  of  the  personal  estates  of 
intestates  obsei-ved  in  the  city  of  London,  or  in  relation  to  the 
citizens  and  freemen  of  such  city,  and  in  the  province  of  York, 
and  certain  other  places,  shall,  witji  reference  to  all  pei-sons 
dying  on  or  after  Jnauary  1st,  1857,  wholly  cease  and  determine, 
and  the  distribution  of  the  personal  estates  of  all  persons  so 
dying  shall  take  place  as  if  such  customs  had  never  existed,  and 
as  if  the  rules  for  the  distribution  of  the  personal  estates  of 
intestates  generally  prevalent  in  the  province  of  Canterbury  had 
prevailed  throughout  England  and  Wales,  any  law  or  statute  to 
the  contrary  notwithstanding."     It  has  been  deemed  advisable 


(a)  Ante,  p.  2. 


Ch.  II.]         Customs  of  London  and  York,  ^c.  1269 

to  omit  in  the  present  Edition  of  this  Work  (as  in  the  9th  and 
10th  Editions)  any  discussion  in  detail  of  distribution  as  it 
existed  under  the  customs  of  London  and  York,  &c.,  which  were 
abolished  by  the  above  Act.  As,  however,  these  customs 
remain  in  force  and  affect  the  distribution  of  the  estates  of 
persons  who  have  died  before  January  1st,  1857,  the  reader  is 
referred  to  the  earlier  Editions  of  this  Work,  Pt.  III.  Bk.  IV. 
Ch.  2,  where  the  nature  and  incidents  of  the  customs  which! 
have  been  abolished  are  investigated  at  length. 
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PAET  THE   FOUETH. 

THE  LIABILITIES  OF  AN  EXECUTOR  OR 
ADMINISTRATOR. 


BOOK   THE   FIRST. 


ASSETS. 


JiLAVING  investigated  in  a  former  part  of  this  Work  (a)  the 
quantity  of  the  estate  whidh  devolves  to  an  executor  or  adminis- 
trator, it  remains,  1st,  to  consider  what  portion  of  that  property 
is  regarded  in  law  as  applicable  by  him  to  the  satisfaction  of  the 
different  claimants  on  the  estate,  as  well  upon  valuable  con- 
sideration as  volunteers:  and,  2ndly,  to  complete  the  examina- 
tion already  commenced  in  an  earlier  stage  of  this  Treatise  (6), 
of  the  order  in  which,  that  application  must  be  made,  wdth 
reference  to  the  priority  subsisting  among  the  claimants  (c). 

The  property  whidh  will  be  the  subject  of  these  two  inquiries, 
is  called  assets  in  the  hands  of  the  executor  or  administrator, 
that  is,  sufficient,  from  the  French  assez,  to  make  him  charge- 
able to  a  creditor,  and  a  legatee  or  party  in  distribution,  so  far 
as  such  property  extends. 

This  portion  of  the  estate  of  the  deceased  is  sometimes  desig- 
nated by  the  older  writers  by  the  term  "assets  enter  mmns," 
in  contradistinction  to  "assets  per  descent,"  by  which  last  ex- 
pression is  denoted  that  portion  which  descended  to  the  heir,  and 
which  was  sufficient  to  charge  him,  as  far  as  it  went,  with 
specialty  debts  of  his  ancestor. 

Important  changes  in  the  law  on  this  subject  have  been 
effected  by  Part  I.  of  the  Land  Transfer  Act,  1897,  which  will 
be  found  set  out  fully  with  notes  in  the  Appendix,  although  the 
several  sections  are  dealt  with  in  other  parts  of  this  work. 

(o)  Ante,  p.  494  et  seq.  (6)  Ante,  p.  762  et  seq. 

(c)  This  subject  is  of  less  importajice  than  formerly  by  reason  of 
the  priority  of  .specialty  debts  having  been  taken  away  by  32  &  33 
Vict.  c.  46. 
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CHAPTER  THE  FIRST. 

PERSONAL    ASSETS,    LEGAL    OR    EQUITABLE. 

1  HE  general  rule  with  respect  to  what  shall  be  said  to  be  What  shall  be 
assets  in  the  hands  of  an  executor  or  administrator  to  charge  assets^lnthe 
him  is  thus  laid  down  in  a  book  of  authoi'ity  («):   "All  those  hands  of  an 

GXGCutor ' 

goods  and  chattels,  actions  and  commodities,  which  were  of  the 
deceased  in  right  of  action  or  possession  as  his  own,  and  so  con- 
tinued to  the  time  of  his  death,  and  which  after  his  death  the 
executor  or  administrator  doth  get  into  his  hands  as  duly 
belonging  to  him  in  the  right  of  his  executorship  or  adminis- 
tratorship, and  all  such  things  as  do  come  to  the  executor  or 
administrator  in  Keu  or  by  reason  of  that,  and  nothing  else, 
shall  be  said  to  be  assets  in  the  hands  of  the  executor  or 
administrator  to  make  him  chargeable  to  a  creditor  or  legatee." 

There  are  many  instances  in  which  property  in  the  hands  of  a'^t^ets  which 
an  executor  is  regarded  as  assets,  although  it  was  never  in  the  Z.^^'i  °^^'5''  ^" 

.  °  '  o  tho  testator : 

testator:  Thus  if  an  executor  renew  a  lease,  he  shall  account  for 
the  new  lease,  as  well  as  the  old,  as  assets  (6);  and  this  even 
though  the  new  lease  to  the  executor  may  comprise  additional 
property  to  that  included  in  the  testator's  lease  and  at  aoi 
increased  rent  (c).  So  if  A.  covenants  with  B.  to  make  him  a  by  contract: 
lease  of  certain  land  by  such  a  day,  and  B.  dies  before  the  day, 
and  before  any  lease  made,  A.  is  bound  to  make  the  lease  to  the 
executor  of  B.,  and  the  lease  so  made  shall  be  assets  in  his 
hands;  or  if  A.  refuses  to  grant  the  lease,  ho  is  liable  to  make 
the  executor  a  compensation  in  damages,  which  are  also 
assets  {d).    So  if  A.  promises,  on  good  consideration,  to  deliver 


^?i 


Touchst.  496. 

Anon.,  2  Ch.  Gas.  208;  Bromfield  v.  Chichester,  2  Dick.  480; 
James  v.  Dean,  11  Ves.  392;  Randall  v.  Russell,  3  Meriv.  190.  Soo 
also  Fitzroy  v.  Howard,  3  Hu.ss.  C.  0.  225;  Oiddings  v.  Oiddings, 
ibid.  241;  Foshrookc  v.  Balgiiy,  1  M.  &  Iv.  226;  and  so  if  ho  purchasoa 
the  reversion:  Sevan  v.   Webb,  [1905]  1  Ch.  620. 

(c)  Re  Morgan,  18  C.  D.  93. 

(d)  Wontw.  Off.  Ex.    188,  14th  edit.;   Chapman  v.  Dalton,  Plowd. 
286;  Com.  Dig.  Asset*,  (C). 
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to  B.  by  such  a  day  certain  wares  or  merchandises,  and  this  is 
not  performed  in  the  life  of  B.,  but  delivery  is  made  to  his 
executor,  the  goods  will  be  assets  in  his  hands,  as  wall  as  the 
money  recovered  in  damages,  for  not  performing,  would  have 
been(e). 

by  remainder:  Again,  chattels  which  were  never  vested  in  the  testator  in 
possession,  but  accrue  to  the  executor  by  remainder,  wall  be 
assets  in  his  hands:  Thus,  if  a  lease  be  made  to  one  for  life, 
remainder  to  his  executor  for  years  (/),  such  remainder  will  be 
assets  in  the  hands  of  the  executor,  though  it  were  never  in  the 
testator  (g).  So  where  a  lease  for  years  is  bequeathed  to  A.  for 
life,  and  afterwards  to  B.,  who  dies  before  A.,  although  B. 
never  had  this  term  in  him,  it  shall  be  assets  in  the  hands  of  his 
executor  (^).  So  a  remainder  in  a  term  for  years,  though  it 
never  vested  in  the  testator's  possession,  and  though  it  still  con- 
tinue a  remainder,  shall  be  assets  in  the  hands  of  the  execator; 
for  it  bears  a  present  value,  and  is  vendible  (i) . 

by  increase :  So  goods  which  have  accrued  by  increase  since  the  testator's 
death  are  assets  in  the  hands  of  the  executor:  Thus,  if  the  sheep 
or  other  cattle  of  the  testator  bear  lambs,  &c.,  after  the  testator's 
death,  these,  although  never  the  property  of  the  testator,  will 
be  assets  (k).  So  if  the  executor  of  a  lessee  for  years  enter  into 
the  tenements,  the  profits,  over  and  above  the  rent,  shall  be 
assets  (Z).  Therefore,  if  an  executor  has  a  lease  for  years  of 
land  of  the  value  of  201.  a  year,  rendering  rent  of  10/.  a  year,  it 
is  assets  in  his  hands  only  for  10/ .  over  and  above  the  rent  (m). 
Again,  if  an  executor  employ  the  testator's  goods  in  trade,  the 
profits  shall  be  assets  (w) :  And  whether  the  executor  takes  upon 
himself  to  cany  on  the  testator's  trade,  or  does  so  in  pursuance 
of  a  provision  in  articles  of  partnership  entered  into  by  the 
deceased  (o),  or  by  direction  of  the  testator,  contained  in  his 

(e)  Wentw.  Off.  Ex.  188,  14th  edit.;  Com.  Dig.  Assets,  (C). 

(/)  See  ante,    p.   536. 

Ig)  Wentw.  Off.  Ex.  189,  14th  edit.;  Com.  Dig.  Assets,  (C). 

(/i)  Ibid.  CO  ibid. 

(k)  Wentw.  Off.  Ex.  190,  14th  edit. 

(l)  Buckley  v.  Pirk,  1  Salk.  79;  Wentw.  Off.  Ex.  190,  191,  14th 
edit.  But  the  profits,  as  far  as  the  amount  of  the  rent,  are  received 
by  the  executor  as  tertenant,  and  appropriated,  to  the  use  of  the  lessor: 
1  Salk.  79. 

(m)  Body  v.  Hargrove,  Cro.  Eliz.  712;  Godolph.  Pt.  2,  c.  24,  s.  1. 
A  leasehold  estate,  though  not  sold,  is  assets  ad  valorem:  Jury  v.  Wood- 
house,  Barnes,  333;   Vincent  v.  Sharpe,  2  Stark.  507. 

(n)  Godolph.  Pt.  2,  c.  24,  s.  4;   Com.  Dig.  Assets,  (C). 

(o)  Generally  speaking,  the  death  of  a  partner,  of  itself,  dissolves 
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Will,  or  under  the  direction  of  the  Court  of  Chancery,  the 
profits  of  such  trade  shall  be  assets,  for  which  he  shall  be 
ajooountable  (p) .  Thus  in  Gib'blett  v.  Read{q),  Lord  Hard- 
wicke  held,  that  a  share  in  a  newspaper  should  be  considered  as 
the  personal  property  of  the  deceased,  transmissible  to  his  repre- 
eentatives,  and  that  the  profits  of  printing  the  same  subsequent 
to  his  death  should  bo  distributed  accordingly.  And  his 
Lordship  said,  that  tJiere  were  many  cases  where  no  part  of 
the  property  of  a  testator  had  been  employed  or  made  usei 
of  in  carrying  on  the  business,  and  yet  the  executor  had 
been  held  accountable  for  the  profits  of  the  business  as  the 
testator's  personal  estate  (r);  as  in  the  instance  of  physical 
secrets  or  nostrums,  where  everything  was  carried  on  with 
materials  purchased  after  the  testator's  death,  and  yet  the 
nostrum  was  part  of  the  personal   estate  of  the  testator  (s). 

the  partnership:  Vidliamy  v.  Noble,  3  Meriv.  614.  And  even  where 
the  pajrtners  have  covenanted  that  they  and  their  respective  executors 
shall  continue  partners  for  a  certain  time  yet  unexpired,  the  executors 
of  the  late  partner  are  entitled  to  a  decree  for  a  dissolution,  subject  to 
their  liability  to  damages  recoverable  in  an  action  by  the  surviving 
partners,  for  19,  breach  of  the  covenant:  Downs  v.  Collins,  6  Hare,' 
418.  Sect.  33  (1)  of  the  Partnership  Act,  1890,  provides  that,  subject 
to  any  agreement  between  the  partners,  every  partnership  is  dissolved 
as  regards  all  the  partners  by  the  death  of  any  partner. 

(p)  As  to  the  duty  of  the  executor  or  administrator  with  regard 
to  the  business  of  the  deceased,  and  as  to  the  rights  and  liabihties  of 
the  executor  or  administrator  carrying  on  the  business  of  the  deceased, 
see  post,  Pt.  v.  Bk.  i.  Oh.  ii. 

(g)  9  Mod.  459. 

(r)  See  also  Moseley  v.  Rendell,  L.  B.  6  Q.  B.  338;  Abbott  v.  Parfitt, 
L.  E.  6  Q.  B.  346. 

(s)  His  Lordship  further  observed  that  if  the  house  of  the  testator 
were  a  house  of  great  trade,  the  executor  must  account  for  the  value 
of  what  is  called  the  goodwill  of  it.  See  also  Worral  v.  Hand,  Peake, 
N.  P.  C.  74,  accord.  So  an  assignment  by  deed  of  the  goodwill  of  a 
trade  has  been  held  to  be  a  conveyance  of  "  property  "  within  the 
Stamp  Act:  Potter  v.  Commissioners  of  Inland  Revenue,  10  Exch.  147. 
But  in  Spicer  v.  James,  Rolls,  M.  T.  1830,  cited  in  Collyer  on  Partner- 
ship, p.  82,  Sir  J.  Leach  hold  that  the  goodwill  of  a  trade  of  a  personal 
nature,  as  that  of  an  attorney,  was  not  a  subject  of  administration, 
and  was  not  assets  in  the  hands  of  the  administrator.  See,  however, 
contra,  Smule  v.  Graves,  3  De  G.  &  Sm.  706,  and  Hill  v.  Fearis,  [1905] 
1  Ch.  466.  With  respect  to  the  goodwill  of  a  business,  in  which 
several  are  partners,  it  vseoms  that,  as  to  a  partnership  between  pro- 
fessional persons,  on  the  death  of  one  the  goodwill  shall  survive  to  the 
other,  although  the  deceased  paid  a  large  premium  on  entering  into 
the  partnership:  Farr  v.  Pearce,  3  Madd.  78.  But  whether  this 
survivorship  of  the  goodwill  exists  in  the  case  of  commercial  partner- 
ships has  been  questioned.  In  Hammond  v.  Douglas,  5  Vos.  539, 
Lord  Loughborough  determined  that  the  poo;hvill  of  a  trade  crtrrie(l 
on  in  partnership  without  articles  survives,  and  is  not  partnersliip 
stock.  But  in  Crawshay  v.  Collins.  15  Ves.  227,  Lord  Eldon  doubted 
the  propriety  of  that  decision,  and  it  seems  to  be  no  longer  law.     Sro 
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So,  in  Pitt  V.  Pitt  (t),  the  administratrix  of  a  deceased  rope- 
maker  in  the  king's  yard  at  Woolwich  was  cited  in  the 
Prerogative  Court  of  Canterbury,  to  exhibit  an  Inventory  and 
account:  The  deceased  had  four  apprentices;  and  the  question 
was,  whether  tlie  administratrix  was  bound  to  insert  in  the 
Inventoiy  the  amount  of  the  wages  earned  by  them,  in  the  yard 
of  the  deceased,  since  his  death:  And  Sir  G.  Lee  was  clearly  of 
opinion,  that  she,  who  did  not  belong  to  the  yard,  could  have 
apprentices  there  only  as  administratrix  to  the  deceased ;  and  the 
learned  judge  accordingly  decreed  her  to  charge  herself  with 
the  profits  arising  from  the  apprentices. 
by  condition :  Qq  chattels,  real  or  personal,  to  which  the  executor  becomes 
entitled,  after  the  death  of  the  testator,  by  force  of  a  condition, 
will  be  assets:  As  where  a  lease  for  years,  or  cattle,  plate,  or 
other  chattel,  was  granted  by  the  testator,  upon  condition  that 
if  the  grantee  did  not  pay  such  a  sum  of  money,  or  do  other 
acts,  &c.,  and  this  condition  is  'broken  or  not  performed  after 
the  testator's  death,  the  chattel  will  be  brought  back  to  the 
executor,  and  be  assets  (w) .  The  law  is  the  same  where  the 
condition  is,  that  the  testator  shall  pay  money  or  do  any  other 
act  to  avoid  the  grant:  Accordingly,  it  has  been  decided,  that 
chattels,  whether  real  or  personal,  mortgaged  or  pledged  by  the 
testator,  and  redeemed  by  the  executor,  shall  be  assets  in  tbe 
hands  of  the  executor,  for  so  much  as  they  are  worth  beyond 
the  sum  paid  on  their  redemption  (x) .      And  it  was  held  at 

also  Feather stonhawgh  v.  Fennnck,  17  Ves.  298;  Wedderhurn  v. 
Wedderhurn,  22  Beav.  84,  104;  Smith  v.  Everett,  27  Beav.  446; 
Scott  V.  Scott,  89  L..  T.  582.  In  Lindley  on  Partnership,  8th  edit. 
p.  512,  it  is  stated  that  the  modern  authorities  are  wholly  opposed  to 
the  notion  that  the  value  of  the  goodwill,  as  such,  belongs  to  the 
survivor;  it  does  not:  Re  David  and  Matthews,  [1899]  1  Ch.  378.  It 
ma^  happen  that  the  survivor  may  obtain  the  benefit  of  the  goodwill 
without  paying  for  it;  for  he  is  at  liberty  (unless  restrained  by  agree- 
ment) to  carry  on  business  on  his  own  account;  but  he  does  not  acquire 
it  as  something  belonging  to  him  exclusively  and  with  which  the 
executors  of  the  deceased  have  nothing  to  do.  If  a  partnership  is 
dissolved  and  there  is  no  agreement  to  the  contrary,  the  goodwill  must 
be  sold  for  the  benefit  of  all  the  partners,  if  any  of  them  insist  on 
such  sale:  Hill  v.  Fearis,  [1905]  1  Ch.  466;  Be  David  and  Matthews, 
[1899]  1  Cli.   378. 

{t)  2  Cas.  temp.  Lee,  508. 

{u)  Wentw.  Off.  Ex.  181,  14th  edit. 

(x)  Wentw.  Off.  Ex.  182,  14th  edit.;  Hawkins  v.  Laiose,  1  Leon. 
155;  Harecourt  v.  Wrenham,  or  Harwood  v.  Wrayman,  Moore,  858; 
1  Eoll.  Eep.  56,  pi.  32;  1  Brownl.  76;  1  Eoll.  Abr.  920,  (G.)  pi.  5; 
Alexander  v.  Lady  Oresham,  1  Leon.  225.  A  testator  being  indebted 
to  E.,  deposited  with  him  a  policy  of  insurance  on  the  testator's  life, 
as  security  for  the  debt,  and  for  a  further  advance  then  made  by  E. ; 
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N,  P.  by  Abbot,  C.  J.  («/),  that  a  lease  whidi  belonged  to  an 
intestate,  upon  which  the  plaintiff  had  a  lien,  on  account  of 
which  he  retained  it  in  his  hands,  was  nevertheless  to  be  con- 
sidered as  assets  in  the  hands  of  the  administrator,  who  had  the 
power  to  redeem  it.  But  if  the  executor  redeem  with  his  own 
money  the  goods  pledged  by  the  testator,  he  shaU  be  indemnified 
in  respect  to  the  sum  he  has  disbursed  out  of  the  effects  of  the 
testator,  or,  if  necessary,  by  the  sale  of  the  chattel  itself;  and  in 
that  case  the  surplus  over  and  above  such  indemnity  shall  be 
assets  {z) . 

"Assets  in  any  part  of  the  world,"  says  the  author  of  the  property  of 
Touchstone  (a),  "shall  be  said  to  be  assets  in  every  part  of  the  shall* b^ea^ts 
world."    So  it  was  laid  down  by  Lord  Lyndhurst,  in  delivering  i"  whatever 
the  judgment  of  the  Barons  of  the  Exchequer  in  The  Attorney-  world  they  are 
Geneml  v.  Dimond  {h) ,  that  "the  effects  of  the  testator  are  "<^"a*«  = 
assets  wherever  situated,  whether  at  home  or  abroad;    and  such 
effects  as  are  in  a  foreign  country  at  the  time  of  the  testator's 
death,  although  they  remain  and  are  wholly  administered  there 
by  the  executor,  are  equally  assets."     Again,  it  was  laid  down, 
by  Bayley,  B.,  in  the  case  jKe  Eicin  (c),  that  if  the  testator  or 
intestate  dies  entitled  to  stock  in  the  French  or  other  foreign 
funds,  and  there  is  a  deficiency  of  assets  in  this  country  to  meet 
the  debts  of  the  deceased,  it  is  the  duty  of  the  executor  or 
administrator  to  sell  the  stock,  and  bring  the  proceeds  into  this         • 
country,  in  order  to  satisfy  the  creditors:   and  if  he  neglects  to 
do  so,  he  will  be  guilty  of  a  devastavit  {d) .     Accordingly,  as 

ajid  died,  leaving  B.  &  M.  his  executors:  R.,  still  holding  the  policy, 
applied  to  the  insurers  for  the  amount  duo  oa  it  (200L),  which  they 
refused  to  pay  unless  R.  &  M.  gave  a  receipt  for  it  as  executors:  They 
did  60,  E.  making  protest  that  he  signed  as  executor  merely  to  satisfy 
the  insurers:  In  an  action  by  a  judgment  creditor,  the  executors 
pleaded  plena  administraverimt  except  as  to  4L  (the  surplus  out  of 
the  200L  after  payment  to  R.):  And  the  Court  of  King's  IJench  hold, 
that  the  executors  were  not  chargeable  with  the  200i.  as  assets,  but 
only  with  the  surplus  after  payment  to  R.:  Olaholm  v.  Bowntree, 
6  Ad.  &  Ell.   710. 

(y)  Vincent  v.  Sharpe,  2  Stark.  N.  P.  0.  507. 

(z)  Wentw.  Off.  Ex.  182,  14th  edit. 


rompt.  &  Jerv.  .370.  (c)  Ibid.  151. 


(a)  Touchst.  p.  496. 

(b)  1  Cro  ^ 
(d)  So  it  has  been  laid  down  that  a  leasehold  estate  for  years  in. 

Ireland  is  personal  assets  in  England,  and  may  bo  sold  here  by  the 
executor:  Bligh  v.  Lord  Darnley,  2  P.  Wms.  622.  And  wlioro  there 
was  a  question  as  to  the  quality  of  an  cstato  in  land  situate  in  a 
foreign  country,  the  Court  of  Chancery  referred  it  to  a  Master,  to 
inquire  whether  the  testator's  interest  in  it  was  in  it.3  nature  real  or 
personal:  Oardiner  v.  Fell,  1  Jac.  &  Walk.  24. 

W.E. — VOL.    II.  30 
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early  as  the  reign  of  James  I.,  in  Doivdale's  Case  (e),  where  the 
jury  found  that  assets  within  the  kingdom  of  Ireland  came  to 
the  hands  of  the  executor,  it  was  resolved  that  the  finding  the 
assets  to  be  beyond  sea  was  surplusage;  for  that  if  exec(utx>r3 
have  goods  of  their  testators  in  any  ,piart  of  the  world,  they  shall 
be  charged  in  respect  of  them ;  since  many  merchants  and  other 
men,  who  have  goods  to  a  great  value  beyond  sea,  are  indebted 
here  in  England:  and  it  would  be  a  great  defect  in  the  law, 
that  those  goods  should  not  be  liable  to  their  debts. 

But  this  doctrine  has  been  questioned.  In  Story's  Conflict  of 
Laws  (/),  that  eminent  writer,  in  commenting  on  the  resolution 
in  Doivdales  Case,  says,  "  This  language,  in  its  broad  import,  is 
certainly  unmaintainable  in  our  day;  for  it  goes  to  the  extent 
of  making  a  domestic  executor  or  administrator  liable  for  all 
assets  of  the  testator  or  intestate  which  are  locally  situate 
abroad;  although  (as  it  has  appeared  in  an  earlier  part  of  this 
Work)  (g)  he  has  not,  in  virtue  of  the  domestic  letters  of 
administration,  any  authority  to  collect  them,  or  to  compel 
payment  or  delivery  thereof  to  himself." 

In  Doivdale's  Case,  it  will  be  observed,  the  foreign  assets  had 
actually  come  to  the  hands  of  the  executor;   so  that  the  more 
general  question,  embraced  by  the  terms  of  the  resolution,  did 
not,  in  truth,  arise.    But  Mr.  Justice  Story  doubts  the  authority 
•  of  the  case,  eVen  in  the  aspect  which  the  actual  facts  of  it 

present ;  observing  that  according  to  the  doctrine  maintained  in 
England  in  modern  times,  the  executor  was  not  at  all  liable  to 
be  sued  in  England  as  executor  under  letters  testamentary  taken 
out  in  Ireland;  and  a  fortiori  not  for  assets  i-eeeived  and 
administered  in  Ireland  under  that  appointment:  And  that 
learned  Cominentator  considers  it  as  at  least  a  doubtful  question, 
whether  if  an  executor  or  administrator,  appointed  in  the 
country  where  the  deceased  died,  should  collect  assets  in  a 
foreign  country  without  obtaining  a  grant  of  administration 
there,  the  assets  so  redoived  would  constitute  a  part  of  the  home 
assets  whic!h  he  would  be  bound  to  administer,  and  for  which  he 
would  be  liable  to  account  under  the  domestic  administration 
according  to  the  domestic  laws. 
AdrD)mstra^         It  has  certainly  been  established  (as  there  has  already  been 

(e)  6  Co.  47  b.;  ;S.  C,  Oro.  Jac.  55. 
(/)  Ch.  xni.  sect.  514,  a. 
(gr)  See  ante,  pp.  267,  339. 
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occasion  to  show)  (h),  that  althoiio-h  wlieie  different  administia-  i"  different 

1     •        1  •  pp  •  1  1      •    ■  •         countries : 

tions  are  granted   in  dinerent  oountrios,   that    administration  principal  ad- 
is  deemed  the  pi-incipal  or  primary  one  which  is  gi-anted  in  the  minittration 
<x)untry  of  the  domicil  of  the  deceased,  yet  each  portion  of  the  by  co'imtry  of 
estate  must  b©  administered  in  the  countiy  in  which  possession  domicil: 
of  it  is  taken  and  held  under  lawful  authority:  And  that  the  administered 

administrator  under  a  foreign  grant  has  a  right  to  hold  the  i°  the  country 

.        °  .     .  where  po8^e3- 

assets  received  under  it  against  the  home  administrator,  even  sion  is  taken. 

after  tliey  have  been  remitted  to  this  country  (i).     The  only 
mode,  it  seems,  of  reaching  such  assets  is  to  require  their  trans- 
mission or  distribution,  after  all  the  claims  against  the  foreign 
administration  have  been  duly  ascertained  or  settled  (Jc).  Again,  Relation  of 
though  the  right  of  tlie  home  executor  or  administrator  to  an  l^^nist^ation" 
ancillary  probate  or  grant  of  administi'ation  in  a  foreign  country  to  that 
is  usually  admitted,  by  the  comity  of  nations,  as  a  matter  of  foreign 
com-se  (Z),  yet  this  neav  administration  is  made  subservient  to  ^^ountry. 
the  rights  of  creditors  and  other  claimants  resident  within  the 
<30untiy  where  it  is  gi-anted;  and  the  residuum  is  transmissible 
to  the  country  of  the  home  administration  only  when  a  final 
account  has  been  settled  in  the  proper  tribunal  where  the  new 
administration  is  granted,  upon  the  equitable  principles  adopted 
by  its  own  law,  in  the  application  and  distribution  of  the  assets 
found  within  its  jurisdiction  (m). 

{h)  Ante,  p.  340. 

(i)  Ante,  pp.  341,  342,  1256;  Story's  Confl.  Ch.  xiil.  sect.  518.  See, 
however,  Sandilands  v.  Innes,  3  Sim.  263.  In  that  case  it  appeared, 
that  Erskine  Nimmo  died  intestate  at  Madras;  and  William  Fairlie,  a 
creditor  of  the  decea.sed,  took  out  letters  of  administration  to  him  in 
the  Supreme  Court  there:  Fairlie  afterwards  came  to  England,  and 
obtained  letters  from  the  Prerogative  Court  of  Canterbury:  Afterwards 
one  of  the  intestate's  next  of  kin  procured  the  lattor  administration  to 
be  revoked,  and  letters  to  be  granted  to  himself:  lie  then  filed  a  bill 
against  Fairlie,  praying  for  an  account  of  the  effects  of  the  intestate, 
both  in  India  and  in  this  country,  which  had  been  possessed  by 
Fairlie:  It  was  objected,  that  the  bill  being  filed  by  the  plaintiff  in, 
the  character  of  personal  representative  only  of  the  deceased,  and  not 
also  as  one  of  the  next  of  kin,  he  was  not  entitled  to  sue  for  an 
account  of  the  assets  of  the  deceased  possessed  by  Fairlie  in  India,  but 
only  of  the  assets  possessed  by  him  in  this  country:  Sir  L.  Shad  well, 
V.-C,  said,  that  if  Fairlie  had  brought  any  of  the  intestat<^'s  assets 
fi'om  India  to  this  country,  the  plaintiff  would  clearly  be  entitled  to 
have  an  account  taken  as  to  them;  and  that  the  taking  of  that  ac<;ount 
would,  incidentally,  make  it  necessary  to  have  an  account  taken  of 
all  the  assets  possessed  by  Fairlie  or  his  agents  in  India.  See  also 
Hervey  v.  Fitzpatrick,  Kay,  421,  ante,  p.  343;  Maclarcn  v.  Stainton, 
16  Beav.  279. 

(fc)  Stoi7's  Confl.  Ch.  xiii.  sect.  518;  ante,  p.  765. 

(0   See  ante,  pp.   267.  339. 

(m)  Fames  v.  Hacon,  18  C.  D.  347;  Story's  Confl.  Ch.  xill.  sect.  513; 
unte,  p.  765. 
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The  liability  of  an  exocubor  or  administrator  to  account  for 
assets  out  of  England  would  soom  to  depend  upon  his  relation 
to  the  foreign  assets.  It  would  seem  from  the  decision  in 
Eioingy.  Or?'-Ewing  (n),  that  where  the  same  person  has  vested 
in  him  English  and  foreign  assets,  then,  whether  the  English 
administration  bo  major  or  minor,  principal  or  ancillary,  the 
English  Courts  of  Equity,  if  called  upon  so  to  do  by  a  person 
entitled  to  claim  in  the  administration,  will,  if  the  administrator 
be  within  the  jurisdiction,  judicially  administer  the  whole  of 
the  assets  vested  in  him.  In  a  case  where  one  has  not  only 
identity  of  trustees  with  the  legal  personal  representatives  here 
and  abroad  and  miity  of  the  trust  which  they  have  to  perform, 
as  was  the  case  in  Ewing  v.  Orr-Ewing,  there  is  no  difficulty, 
and  the  whole  estate  can  be  administered,  as  regards  both 
English  and  foreign  assets,  in  the  English  Courts;  where,  how- 
ever, the  only  title  of  the  English  piersonal  representative  is 
under  an  English  probate  or  letters  of  administration  to  the 
English  assets  ,the  administration,  beyond  that  which  is  neces- 
sary for  the  payment  of  English  creditors,  may  not  conveniently 
be  conducted  by  the  English  Courts,  especially  if  the  deceased, 
is  of  foreign  domicil  and  those  entitled  to  the  sui'plus  of  his 
estate  after  the  payment  of  his  debts  are  foreignei-s ;  in  such  a 
case  the  sui^lus  of  English  assets  after  payment  of  all  debts 
proved  in  England,  might  properly  be  ordered  to  be  paid  over 
to  the  administrator  in  the  country  of  the  deceased's  domicil. 
Where,  however,  the  deceased  is  of  English  domicil,  the  English 
Courts  assume  the  power  to  make  a  general  decree  for  adminis- 
tration of  the  whole  estate  of  any  testator  or  intestate  who  may 
have  died  leaving  assets  in  several  countries  in  respect  of  which 
several  grants  of  probate  or  administration  (whether  principal  or 
ancillary),  might  have  been  obtained,  working  out  such  a  decree 
in  the  best  way  practicable  as  to  assets  not  within  the  local 
jurisdiction.  Lord  Selborne  in  deilivering  his  opinion  in  the 
House  of  Lords  in  Etvingv.  Orr-Eivmg  (o),  cited  with  approval 
the  589th  section  of  Story  on  Equity  Jurisprudence,  Chap.  IX.: 
"  Courts  of  Equity  of  the  country  where  the  ancillary  adminis- 
tration is  granted  (and  other  Com'ts,  exercising  a  like  juris- 
diction in  cases  of  administration),  are  not  incompetent  to  act 
upon  such  matters,  and  to  decix?ie  a  final  distribution  of  the  assets 
to  and  among  the  various  claimants  having  equities  or  rights 


(w)  9  A.  C.  34. 


(o)  10  A.  C.  at  p.  514  (H.  L.  Sc). 


Cli.  I.]  Personal  and  Legal.  1279 

in  the  funds,  whatever  may  be  their  domicil,  whether  it  be  that 
of  the  testator  or  intestate,  or  be  in  some  other  forei^  country. 
The  question  whether  the  Court,  entertaining  the  suit  for  such 
a  purpose,  ought  to  decree  such  a  distribution,  or  to  remit  the 
property  to  the  forum  of  the  domicil  of  the  party  deceased,  is 
treated,  not  so  much  as  a  matter  of  jurisdiction,  as  of  judicial 
discretion,  dependent  upon  the  particular  circumstances  of  ea-ch 
case.  There  can  bo,  and  ought  to  be,  no  universal  rule  on  the 
subject.  But  evei-y  nation  is  bound  to  lend  the  aid  of  its  own 
judicial  tribunals  for  the  purposo  of  enforcing  the  rights  of  all 
persons  having  a  title  to  the  fund,  when  such  interference  will 
not  be  productive  of  injustice,  or  inconvenience,  or  conflicting 
equities,  which  may  call  upon  such  tribunals  for  abstinence  in 
the  exercise  of  their  jui'isdiction."  But,  as  already  stated, 
wherever  there  are  two  sets  of  personal  representatives,  one 
(appointed  by  the  tribunal  of  the  country  where  the  testator 
was  domiciled,  and  another,  and  a  different  set  of  persons,  ap- 
pointed representatives  in  another  country  where  there  happens 
to  be  personal  estate,  questions  will  arise  as  to  what  arc  the 
rights  of  the  executoi*s  in  the  country  of  the  domicil  as  against 
the  ancillary  administrator,  and  when,  and  at  what  stage,  the 
trustees  and  executors  of  the  country  of  domicil  require  the 
ancillary  administrator  to  hand  over  to  them  the  assets  collected 
under  the  ancillary  administration  (p) .  It  would  seem  that 
wherever  you  have  assets  Avithin  the  jurisdiction,  and  a  person 
accountable  for  those  assets  also  within  the  jurisdiction,  a  Court 
of  Equity  wiU,  if  called  upon  so  to  do.  make  a  general  decree  for 
judicial  administration,  even  though  there  may  be  assets  abroad 
and  the  deceased  be  of  foreign  domicil,  but  that  the  English 
Courts  in  the  course  of  the  English  action  will  not  allow  pro- 
ceedings to  be  carried  fui'ther  than  is  convenient  according  to 
the  comity  of  Courts,  and  would  adopt  the  proceedings  of  the 
Courts  of  the  country  of  the  domicil  of  the  deceased  according 
to  the  necessities  and  exigencies  of  the  case  {q) .  The  English 
Court  could,  of  coui"se,  if  thei-e  was  pending  a  suit  in  the  Courts 
of  the  country  of  the  deceased's  domicil,  in  which  all  questions, 
which  could  arise  in  the  coui"se  of  the  administration,  could  be 
decided,  stay  the  English  action  and  prevent  it  gv>ing  on  hero 
vexatiously  and  unnecessarily  (r). 


s 


See  per  Cotton,  L.  J.,  in  Re  Orr-Ewing,  22  0.  D.  456,  467. 
Stirling  Maxwell  v.  Carttaright,  11  0.  D.  522. 
(rj  See  per  Cotton,  L.  J.,  in  i^e  Orr-Eimng,  22  0.  D.  456,  469. 
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By  whom 
assets  may  be 
recovered  by 
process  of 
law. 


It  has  sometimes  boon  asserted  that  the  duty  of  the  personal 
ropresontativc  of  a  deceased  of  foreig^n  domicil  acting  here 
under  a  subsidiaiy  grant  of  administration  is  to  pay  the  credi- 
tors and  duties  in  the  state  under  whose  authority  he  is  acting, 
and  to  remit  the  balance  to  the  personal  representative  in  the 
state  or  country  of  the  domicil  of  the  deceased,  and  an  argu- 
ment is  sought  to  be  based  on  this  assertion  that  the  Courts  of 
a  country  other  than  that  of  the  domicil  of  the  deceased  ought 
not  judicially  to  administer  assets  not  comprised  in  the  sub- 
sidiary grant,  even  though  the  administrator  or  trustee  of  these 
goods  happen  himself  to  be  within  the  jurisdiction  of  the  Courts 
of  the  country  from  which  the  subsidiary  grant  issues  and 
amenable  to  it.  The  case,  however,  of  Re  Kloebe  (s),  seems  to 
shew  that  the  assertion  on  which  the  argument  is  founded  is 
itself  without  foundation,  for  it  was  decided  in  that  case  by 
Pearson,  J.,  that  in  the  administration  of  the  English  estate  of 
a  deceased  domiciled  abroad,  foreign  creditors  are  entitled  to 
dividends  pari  pasm  with  English  creditors.  In  the  case  of  Re 
Boy 86  {t),i\.  was  held  by  Malins,  V.-C,  that  although  judgment 
has  been  given  for  the  administration  of  an  estate,  the  Court 
has  no  power  to  restrain  a  foreign  creditor  from  proceeding  in  a 
foreign  Court  against  the  administrator;  but  that  if  judgment 
were  obtained  in  the  foreign  Court  against  the  administrator  by 
default,  it  would  only  be  treated  in  the  administration  action  as 
prima  facie  evidence  of  the  debt. 

Generally  nothing  which  is  assets  can  be  recovered  by  process 
of  law  except  by  the  administrator  acting  under  the  authority 
issuing  out  of  the  Court  whose  process  is  sought  to  be  en- 
forced {u);  but  there  are  some  apparent  exceptions  to  that  rule: 
one  is  where  assets  have  come  into  the  jurisdiction  by  being 
remitted  to  the  agent  of  a  foreign  administrator:  in  such  a  case 
the  foreign  administrator  may  sue  his  agent  without  taking  out 
lettei-s  of  administration  in  the  country  to  the  forum  of  which 
he  is  resorting.  Thus,  in  Eames  v.  Haoon  (x),  where  an  in- 
testate died  domiciled  in  Ireland,  and  letters  of  administration 
were  granted  in  Ireland,  and  the  Irish  administratrix  instructed 
her  attorneys  to  procure  letters  of  administration  in  India  for 
her  use  and  benefit,  and  they  did  so,  and  having  received  the 


(s)  28  C.  D.  175. 

(t)  15  C.  D.  591. 

(i;)  Fernandes'  Exettdors'  Case.  L.  E.  5  Ch.  314. 

(cc)   18  C.  D.  347. 
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Indian  assets,  and  paid  the  Indian  debts,  and  remitted  the  net 
proceeds  to  their  ag-ents  in  England,  it  was  said  by  Jessel, 
M.  R.,  and  Baggallay,  L.  J.,  that  the  Irish  administratrix 
would  have  been  entitled  to  sue  the  agents  in  England  oven  if 
she  had  not  had  the  Irish  letters  of  administration  resealed. 
Again,  in  Re  Madmchol  («/),  it  was  held  that  where  judgment 
had  been  obtained  in  a  foreign  Court  by  the  foreign  adminis- 
trator of  a  creditor  against  an  English  debtor  who  had  since  died 
and  whose  estate  was  being  administered  in  England,  the 
foreign  administrator  could  prove  without  taking  out  English 
administration  to  his  intestate. 

If,  however,  the  English  Courts  do  undertake  the  judicial  Law  govem- 
administration  of  assets  of  a  deceased  person  of  foreign  domicil,  trftion  oT^" 
they  ^\-ill  administer  such  assets  g-enerally,  as  far  as  they  can  assets  of 
ascertain  the  law,  according  to  the  law  of  the  deceased's  donii-  person  with 
cil,  the  lex  domicilii,  but  the  priorities  of   creditors   will    be  *'°'^®\'^ 

,  '^  domicil. 

governed  by  the  lex  fori.  Thus,  in  Blaokioood  v.  The  Queen  (z), 
it  was  held  by  the  Privy  Council  that  although  the  law  of  the 
testator's  domicil  governs  the  foreign  pei^sonal  assets  of  his 
estate  for  the  puqDOse  of  succession  and  enjoyment,  yet  those 
assets  are  for  the  pui-pose  of  legal  representation,  of  collection 
and  administration,  as  distinguished  from  distribution  among 
the  successors,  governed  by  the  law  of  their  own  localit}^  and 
not  by  that  of  the  testator's  domicil. 

The  general  rule  has  long  been  established,  that  an  executor  what  assets 
or  administrator  shall  not  be  charged  with  any  goods  as  assets    •  /  J^®  °°°" 
other  than  those  tvhich  come  to  his  hand's  {a).    But  considerable  come  to  hand 
difiiculty  exists  in  ascertaining  what  is  to  be  esteemed  such  a  theexecu^r^ 
coming  to  the  hands  of  the  executor  or  administrator:      It  is 
said  in  Wentivorth's  Office  of  an  Executor  (b)  that  if  the  testator 
at  the  time  of  his  death  has  a  stock  of  sheep  in  Cumberland, 
buUocks  in  Wales,  fat  oxen  in  Bucks,  money,  household  stuff, 
and  plate  in  London,  and  his  executor  dwells  at  Coventry,  viz., 
far  from  all  these  places,  the  executor  has  such  an  actual  pos- 
session presently  upon  the  testator's  death,  that  he  may  maintain 
trespass  against   any  stranger  taking  them   away  or  bi>oilinir 
them;  and,  theixifore,  that  author  considei-s  it  doubtful  whrtlicr 
this  shall  not  be  such  a  possession  in  the  executor,  and  .such  a 

(v)  L.  R.  19  Eq.  81. 

(2)  8  A.  C.  82. 

(o)  Bead's  Case,  5  Co.  33,  b,  34,  a. 

(6)  P.  227,  14th  edit. 
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coming  of  these  goods  to  his  hands  as  to  charge  him  with 
payment  of  debts  and  legacies,  and  make  his  own  goods  liable 
instead  of  them.  However,  it  was  laid  down  by  Lord  Holt,  in 
Jenkins  v.  Plomhe  (c),  that  if  an  executor  live  at  London,  and 
the  goods  of  whieh  the  testator  died  possessed  are  at  Bristol, 
although  the  executor  has  such  an  immediate  possession  of 
them  that  he  may  maintain  trover  in  his  own  name  against  any 
converter  of  them,  and  the  damages  recovered  shall  be  assets  in 
his  hands,  yet  if  he  do  not  i^ecover  so  much  in  damages  as  really 
the  goods  were  worth,  and  that  happens  not  through  any  fault 
of  his,  he  shall  answer  for  no  more  than  he  recovers  (d) . 

Again,  a  question  arises  whether  goods  which  come  fully  into 
the  possession  and  hands  of  an  executor  or  administrator,  but 
are  afterwards  wrongfully  taken  from  him,  shall  be  considered 
assets  in  his  hands:  There  are  some  authorities  for  asserting 
that  things  taken  out  of  the  possession  of  the  executor  are  assets 
in  his  hands  (e),  unless  they  were  taken  by  the  Queen's 
enemies  (/) .  But  it  would  seem  that  an  executor  or  adminis- 
trator stands  in  the  condition  of  a  gratuitous  bailee,  with  respect 
to  whom  the  law  is,  that  he  is  not  to  be  charged  without  some 
default  in  him  (g) .  Therefore,  if  any  goods  of  the  testator  are 
stolen  from  the  possession  of  the  executor,  or  from  the  possession 
of  a  third  person,  to  whose  custody  they  have  been  delivered  by 
the  executor,  the  latter  shall  not  be  charged  with  these  as 
assets  {h) . 

Again,  if  a  trespasser  takes  goods  out  of  the  possession  of  an 
executor  or  administrator,  although  he  is  bound  to  sue  the  tres- 
passer, if  known,  yet  the  executor  or  administrator  shall  not  be 
answerable  in  assets  for  more  than  he  irecovers  in  the  suit: 
But  if  he  omits  to  sell  the  goods  at  a  good  price,  and  afterwards 
they  are  taken  from  him,  then  the  value  of  the  goods  shall  be 
assets  in  his  hands,  and  not  what  he  recovers;  for  there  was  a 

(c)  6  Mod.  181. 

(d)  See  also  Com.  Dig.  Assets  (D). 

(e)  Mead's  Case,  5  Co.  34,  a;  BethenU  v.  Stanhope,  Owen,  132. 
(/)  Wentw.  Off.  Ex.  234,  14th  edit. 

(g)  Wentw.  Off.  Ex.  235,  14th  edit.;  Com.  Dig.  Assets  (D). 

(h)  Jones  v.  Lewis,  2  Ves.  Sen.  240;  Job  v.  Job,  6  C.  D.  562; 
Wentw.  Off.  Ex.  236,  14th  edit.;  Com.  Dig.  Assets  (D).  A  contrary 
rule  was  said  to  prevail  at  law  prior  to  the  Judicature  Act.  See  Crosse 
V.  Smith,  7  East,  258,  259.  Now,  however,  the  rule  at  law  and  in 
equity  is  the  same  (Judic.  Act,  1873,  sect.  25,  sub-sect.  11),  and  an 
executor  is  not  chargeable  except  in  the  case  of  wilful  default:  Job  v. 
Job,  ubi  supra. 
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default  in  him(^).  Again,  if  the  goods  te  perishable  goods, 
and  before  any  default  in  the  executor  to  preserve  them,  or  sell 
them  at  due  value,  they  are  impaired,  he  shall  not  answer  for  the 
first  value,  but  shall  give  that  matter  in  evidence  to  discharge 
himself  {k).  So  if  the  testator's  sheep  or  other  beast  die,  or  if 
his  ships  perish  by  tempest,  the  executor  shall  not  be  charged 
with  them  as  assets  {I). 

With  respect  to  that  part  of  the  estate  of  an  executor  or  Choses  in 

administrator  which  consists  of  choses  in  action,  the  law  has  f^^^^^  ^°^ 

'  far  assets. 

long  been  settled,  that  although  debts  of  every  description  due 
to  the  testator  are  assets,  yet  the  executor  or  administrator  is  not 
to  be  charged  with  them  till  he  has  received  the  money  {m) :  So 
if  the  executor  or  administrator  recovers  any  damages  or  com- 
pensation for  any  injury  done  to  the  personal  estate  of  the 
testator  before  or  since  his  decease,  or  for  the  breach  of  any 
covenant  or  contract  made  with  the  testator  (n),  or  with  himself 
in  his  representative  character  (o),  all  such  damages  thus  re- 
covered shall  be  assets  in  his  hands,  'the  costs  and  charges  of 
recovering  them  being  deducted  (p):  but  ho  shall  not  bo 
charged  with  them  until  he  has  reduced  them  into  possession  (q) : 
Thus  in  Williams  v.  Innes  (r),  in  order  to  prove  assets  in  the 
hands  of  the  defendants,  who  were  executors,  an  account 
rendered  by  them  was  given  in  evidence,  in  which  they  stated 
that  1,000L  has  been  awarded  as  due  to  the  testator's  estate 
from  a  person  who  had  been  jointly  concerned  with  him  in 
underwriting  policies  of  insurance:  But  Lord  Ellenborough 
held,  that  this  was  not  sufficient  proof  of  assets,. as  it  did  not 

(i)  Jenkins  v.  Plombe,  6  Mod.  181,  182;  Wiffhtwick  v.  Lord,  6 
H.  L.  C.  234,  235,  per  Lord  Wensleydale. 

{k)  Jenkins  v.  Plombe,  6  Mod.  181. 

(Z)  Wontw.  Off.  Ex.  236,  14th  edit.;  Com.  Dig.  Assets  (D);  post, 
Pt.  IV.  Bk.  II.  Ch.  II.  §  n. 

(m)  Com.  Dig.  Assets  (D);  Bac.  Abr.  Exors.  (H)  2. 

(n)  Co.  Litt.  144,  a;  1  lloll.  Abr.  920,  Exor.s.  (G),  pi.  4,  5;  Godolph. 
Pt.  2,  c.  24,  ss.  1,  2;  Bac.  Abr.  E.\ors.  (II)  2;  Com.  Dig.  Assets  (O). 

(o)  See  ante,  p.  658  et  seq. 

(p)  Wentw.  Off.  Ex.  191,  14th  edit.  If  the  testator  recover  a 
judgment  for  debt  and  co.sts,  and  his  executor  sue  out  a  sci.  fa.  upon 
that  judgment,  the  debt  and  co&-ts  duo  to  the  testator  are  a.ssct.s  wliea 
received;  but  the  sum  duo  for  costs  to  the  executor  i.s  only  by  way  of 
indemnity  to  himself,  and  is  not  assets:  per  Parke,  B.,  in  SmccUcy  v. 
Philpot,  3  M.  &  W.  586.  The  present  practice  is  to  obtain  leave  to 
issue  execution  under  Ord.  XLII.  r.  23. 

{q)  Godolph.  Pt.  2,  c.  24,  s.  5;  Jenkins  v.  Plombe,  1  Salk.  207; 
11  Vin.  Abr.  239,  240.     See  also  Lowe  v.  Peskett,  16  C.  B.  500. 

(r)  1  Campb.  364. 


1284 


Assets. 


Pt.  IV.  Bk.  I. 


Next  avoid- 
ance of  a 
church. 


show    that  any  part  of    the  sum  awaixled  had  been    re<>eive>d: 
by  the  executors. 

But  such  debts  or  damages  will  be  regarded  as  assets, 
although  never,  in  point  of  fact,  i-eoeived,  if  they  be  released  by 
the  executor:  for  the  release,  in  contemplation  of  law,  shall 
amount  to  a  receipt  (s).  So  if  the  executor  take  an  obligation 
in  his  own  name  for  a  debt  due  to  the  testator,  he  shall  be 
equally  chargeable  as  if  he  had  received  the  money;  for  the 
new  secm-ity  has  extinguished  the  old  right,  and  is  a  quad 
payment  (t). 

And  it  has  been  laid  down,  that  where  an  executor  sues  for 
monej'-  had  and  received  to  his  use  as  executor,  the  debt  or 
daniages  is  assets  immediately:  for  if  the  money  was  had  and 
received  by  the  defendant,  by  the  consent  or  appointment  of  the 
executor,  it  was  assets  in  his  hands  forthwith;  and  if  without 
his  consent,  yet  the  bringing  the  action  is  such  a  consent,  that,, 
upon  judgment  obtained,  it  shall  be  assets  immediately,  with- 
out execution  (w) . 

This  subject  will  be  further  discussed  hereafter,  when  the 
nature  of  a  d&msiavit  by  an  executor  or  administrator  is  con- 
cerned {x) . 

There  may  be  personal  property  of  the  testator  or  intestate, 
to  which  his  personal  representative,  as  such,  is  entitled,  which 
is  not  assets  in  his  hands,  by  reason  of  not  being  vendible:  For 
example,  the  patron  of  a  church  grants  :to  the  testator  the  next 
avoidance,  and  the  church  becomes  void;  and  the  testator  dies 
before  he  presents:  After-  his  death  his  executor  presents,  and 
has  the  benefit  of  preferring  his  son  or  his  friend:  Yet  this 
shall  make  no  assets  in  his  hands;  because  he  could  not  lawfully 
take  money  to  present  {y).  But  if  a  stranger  presents,  and  gets 
his  clerk  admitted,  and  the  executor  recovers  damages  in  a 
quare  impeddt,  the  money  so  recovered  will  be  assets  (z) :  And 

(s)  Cocke  V.  Jenner,  Hob.  66;  Brightman  v.  Keighley,  Oro.  Eliz.  43. 

{t)  Norden  v.  Levit,  2  Lev.  189;  Hosier  v.  Arimdell,  3  Bos.  & 
Pull.  7;  Partridge  v.  Court,  5  Price,  419 — 421;  Sparkes  v.  Restal, 
22  Beav.  587. 

(«)  JenUns  v.  Plombe,  1  Salk.  207;  .S'.  C,  6  Mod.  181. 

(x)  Infra,  Pt.  IV.  Bk.  li.  Ch.  ii.  §  n. 

[y)  Wentw.  Off.  Ex.  173,  14th  edit.;  Godolph.  Pt.  2,  c.  24,  s.  8. 
See  also  Lord  Tenterden's  judgment  in  Rennell  v.  Bish-op  of  Lincoln, 
7  B.  &  C.   195. 

(z)  Went.  Off.  Ex.  173,  14th  edit.;  Godolph.  Pt.  2,  c.  24,  s.  8; 
Sale  V.  Bishop  of  Lichfield,  Owen.  99;  Small'vood  v.  Bishop  of  Lich- 
field, 1  Leon.  205. 
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if  the  testator  had  died  before  the  church  had  bocomc  void,  then, 
because  the  executor  might  lawfully  have  sold  it,  it  should  seem 
that  he  will  be  charged  with  the  value  as  assets,  if  he  has 
neglected  a  proper  opportunity  to  make  a  sale  (a) . 

A  grant  for  year's  of  an  office  is  assets  in  the  hands  of  the  Office  for 
executor  or  administrator  of  the  grantee  (6).  years. 

With  regard  to  estates  pwr  autre  vie  of  any  person  dying  Estates^}- 


autre  vie 

T-iT-  oi-     TT7-  Before  tL. 

found  m  the  earlier  Editions  of  this  Work.  "Wills  Act 


before  January  1st,  1838,  the  law  applicable  thereto  will  be 


With  regard  to  estates  pm  autre  vie  of  any  deceased  i>erson,  Since  the 
who  shall  have  died  on  or  since  January  1st,  1838,  the  statute 
1  Vict.  c.  26,  after  repealing  the  sections  of  the  statutes  of 
29  Car.  II.  c.  3,  and  14  Geo.  II.  c.  20,  dealing  with  such  estates, 
and  enacting,  by  sect.  3,  that  the  power  of  every  person  to 
devise  his  estate  shall  extend  to  estates  pwr  autre  vie,  whether 
there  shall  or  shall  not  be  any  special  occupant  thereof,  and 
whether  the  same  shall  be  a  corporeal  or  incorporeal  heixxiita- 
ment,  proceeds  to  enact,  by  sect.  6,  that  "if  no  disposition  by  i  Vict.  c.  26, 
Will  shall  be  made  of  any  estate  ^pur  autre  vie  of  a  freehold 
nature,  the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if 
it  shall  come  to  him  by  reason  of  special  occupancy,  as  assets 
by  descent,  as  in  the  case  of  freehold  land  in  fee  sinn3lc;  and  in 
case  there  shall  be  no  special  occupant  of  any  estate  pur  autre 
vie,  whether  freehold  or  customary  freehold,  tenant  right,  cus- 
tomary or  copyhold,  or  of  any  other  tenure,  and  whether  a 
corporeal  or  incoi-porcal  hereditament,  it  shall  go  to  the  executor 
or  administrator  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant,  and  if  the  same  shall  come  to  tlio  executor 
or  administrator  either  by  reason  of  a  special  occupancy  or  by 
virtue  of  this  Act,  it  shall  bo  assets  in  his  hands,  and  shall  go 
and  be  applied  and  distributed  in  the  same  manner  as  the 
pei^sonal  estate  of  the  testator  or  intoetato"  {c). 

(a)  Wentw.  Off.  Ex.  173,  14th  edit.  See  the  Benefices  Act,  1898 
(61  &  62  Vict.  c.  48),  as  to  the  amended  law  relating  to  restrictions 
on  transfer  of  patronage  rights. 

(6)  Sir  George  Reynel's  case,  9  Co.  97,  a;  ScJiellitiger  v.  Dlnckorbi/. 

1  Vo.s.  Sen.  347. 

(c)  This  section  applies  to  equitable  estates  in  land,  see  a)itc,  i).5'25; 
Reynolds  v.  Wright,  2  Do  G.  F.  &  J.  590;  25  Beav.  100;  Eurt  of 
Mountcashell  V.  More-Hmyth,  [189GJ  A.  C.   158;   lie  Hheppnrd,  [IHOT] 

2  Ch.  67;  ante,  p.  525,  note  (c). 
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The  terms  of  the  last  conveyance  of  p,n  estate  pur  autre  vie 
and  not  the  orig'iiial  grant  must  be  looked  to  in  order  to  ascertain 
whether  it  is  to  go  to  the  heir  as  spiecial  occupant  or  to  the 
legal  personal  i-epresentative  (d) .  Where  an  equitable  estate 
pur  autre  fie  limited  to  a  testator,  his  heirs  and  assigns,  was 
devised  to  trustees,  their  heirs  and  assigns,  for  the  use  of  A., 
it  was  held  by  Swinfen  Eady,  J.,  that,  though  the  entire  estate 
(passed  to  A.,  his  heir  was  not  entitled  to  claim  as  special 
occupant,  and  that  the  estate  passed  to  Jiis  administrator  under 
the  above  section  of  the  Wills  Act  (e) . 

An  estate  pur  autre  vie  in  real  estate  (ee)  vested  in  any  person 
dying  on  or  before  January  1st,  1838,  now  devolves  by  virtue  of 
sect.  1  of  the  Land  Transfer  Act,  .1897,  to  his  personal  repre- 
sentatives or  representative,  who,  subject  to  the  powers,  rights, 
duties  and  liabilities  mentioned  in  the  Act  shall,  under 
sect.  2  (1),  hold  the  real  estate, as  trustees  for  the  persons  by  law 
beneficially  entitled  thereto. 

The  effect  of  these  statutes  is  not  to  convert  estates  pur  autre 
lie  in  land  into  pure  personalty  or  moveables.  It  is  merely  that 
such  estates  are  in  some  cases  to  be  applied  in  the  same  manner 
as  personal  estate.  The  result  is  that  exemption  from  the  duties 
imposed  by  the  Legacy  Duty  Acts  cannot, be  claimed  in  respect 
of  such  estates  when  they  fonn  part  of  the  estate  of  a  person  hav- 
ing a  foreign  domicil  on  the  ground  that  "  mob  ilia  sequuntur 
personam:"  neither  can  exemption  be  claimed  on  the  ground 
that  such  estates  are  real  property  and  therefore  not  -within  the 
Legacy  Duty  Acts,  for  by  sect.  6  of  the  WiUs  Act,  1837,  it  is 
provided  that  such  estates  shall  be  assets  in  the  hands  of  the 
executor  or  administrator  and  shall  go  and  be  applied  and  dis- 
tributed in  the  same  manner  as  the  p^ei-sonal  estate  of  the  testator 
or  intestate;  and  by  36  Geo.  III.  c.  52,  s.  20,  estates  pur  autre 
me  applicable  by  law  in  the  same  manner  as  personal  estate  shall 
be  charged  with  the  duties  thereby  imposed  as  personal 
estate  (/).  Sect.  5  of  the  Land  Transfer  Act,  1897,  provides 
that  nothing  in  Part  I.  of  the  Act  shall  affect  any  duty  payable 
in  respect  of  real  estate,  or  impose  on  real  estate  any  other  duty 
than  is  now  payable  in  respect  thereof. 

(d)  Earl  of  Moimtcashell  v.   More-Smyth,  [1896]  A.  C.   158,   165. 

(e)  Re  Inman,  [1903]  1  Ch.  241. 
(ce)  But  see    s.   1  (4),  ante,  p.  43. 

(/)  See  Chatfield  v.  Berchtoldt,  L.  R.  7  Ch.  192. 
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The  absolute  property  of  goods  must  have  "been  vested  in  the  Property  in 
testator,  in  order  to  make  thom  assets  in  the  hands  of  the  IruSlT-*^ 
executor  {g) .    Therefore,  if  the  testator  takes  a  bond  for  another 
in  trust,  and  dies,  this  is  not  assets    in    the    hands    of    his 
executor  {h). 

So,  too,  all  property  vested  in  the  testator  as  sole  trustee  which 
devolves  to  and  becomes  vested  in  his  .executors  will  not  of 
course  be  assets  in  their  hands . 

In  the  case  of  the  death  of  a  sole  trustee  after  December  Slst, 
1882,  sect.  30  of  the  Conveyancing-  Act,  1881,  provides  that: —  Conveyancing 
"  Where  an  estate  or  interest  of  inheritance,  or  limited  to  the  ^^ll.  ^^^'' 

8.  30. 

heir  as  special  occupant,  in  any  tenements  or  hea-editaments, 
corporeal  or  incorporeal,  is  vested  on  any  trust  or  by  way  of 
mortgage,  in  any  person  solely,  the  same  shall  on  his  death 
notwithstanding  any  testamentary  disposition,  devolve  to  and 
become  vested  in  his  personal  representatives  or  representative 
from  time  to  time,  in  like  manner  as  if  the  same  were  a  chattel 
real  vesting  in  them  or  him;  and,  accordingly,  all  the  like 
powers,  for  one  only  of  several  joint  personal  representatives, 
as  well  as  for  a  single  personal  representative,  and  for  all  the 
personal  representatives  together,  to  dispose  of  and  otherwise 
deal  with  the  same,  shall  belong  to  the  deceased's  personal 
representatives  or  representative  from  time  to  time,  w-ith  aU 
the  like  incidents,  but  subject  to  all  the  like  rights,  equities, 
and  obligations,  as  if  the  same  were  a  chattel  real  vesting  in 
them  or  him;  and,  for  the  purposes  of  this  section,  the  per- 
sonal representatives  for  the  time  being  of  the  deceased  shall 
be  deemed  in  law  his  heirs  and  assigns  within  the  meaning  of 
all  trusts  and  powers"  {i). 

Sect.  88  of  the  Copyhold  Act,  1894  , (re-enacting  a  similar  Copyhold  Act, 
section  in  the  Act  of  1887),  provides  that  sect.  30  of  the  Convey-  ^^^*'  "•  '^'^• 
ancing  Act,  1881,  shall  not  apply  to  land  of  copjdiold  or  cus- 
tomary tenure  vested  in  the  tenant  on  the  Court  Rolls  on  trust 
or  by  way  of  mortgage.  And  sect.  ,1  (4)  of  the  Land  Transfer 
Act,  1897,  excludes  from  the  expression  "real  estate,"  as  used  in 
the  Act,  land  of  copyhold  tenuro  or  customary  freehold  in  any 
case  in  which  an  admission  or  any  act  by  the  lord  of  the  manor 

{g)  Bac.  Abr.  Exors.   (IT)   1.     Soo  Parker  v.  Baylis,  2  B.  &  V.  78. 

(A)  Deering  v.  Torringfon,  1  Salk.  79.  In  Jh/ni  v.  Qodfrey,  4  Ves. 
6,  it  was  hold  that  a  promissory  noto  given  to  tho  testator  waa  assets. 
notwithstanding  his  declaration  to  his  executor  that  he  never  meant 
to  call  for  payment  of  it. 

{i)  And  see  Conveyancing  Act,  1911,  s.  8,  ante,  p.  200. 
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is  necessary  to  perfect  the  title  of  3.  purchaser  from  the  cus-i 
tornary  tenant  (j) . 

Sect.  10  of  the  Trustee  Act,  1893  (replacing  sect.  31  of  the 
Conveyancing  Act,  1881),  does  not  enable  a  sole  surviving 
trustee  of  a  WiU  to  appoint  by  his  Will  special  executors  for 
the  purpose  of  executing  in  continuation  to  liimself  the  trusts  of 
the  Will  of  the  original  testator  (fc) . 

It  is  necessary  in  this  place  to  advert  to  the  nature  of  terms 
attendant  on  the  inheritance  (l) .  When  a  term  for  years  before 
Deeomber  31st,  1845,  was  created  for  a  particular  purpose,  as 
for  raising  money  for  payment  of  debts,  .or  portions  for  younger 
children,  and  the  purpose  for  which  the  term  was  created  was 
siatisfied,  the  termor  was  considered  in  equity  as  a  trustee  for 
the  owner  of  the  inheritance;  aijd  though  at  law  the  term  was 
deemed  a  term  in  gross  in  such  trustee,  yet  in  equity  it  followed 
the  fee,  and  was  looked  upon  as  jcompletely  consolidated  with 
it('m):  Hence  it  was  not  regarded  as  personal  assets  in  the 
hands  of  the  executor  of  the  person  entitled  to  the  fee,  but  as 
real  assets  which  went  to  his  heir  (n) .  Yet  this  must  not  be 
imdei-stood  of  every  term  which  attended  the  inheritance:  for 
where  a  termor  pui-chased  the  freehold  and  inheritance,  and  took 
a  conveyance  thereof  in  the  name  of  a  trustee,  although  the 
term  in  himself  was  attendant  on  his  equitable  fee  simple,  yet, 
at  his  death,  it  was  assets  in  the  hands  of  his  personal  repre- 
sentatives (0) . 

It  must  be  observed,  that  executors  or  administrators  cannot 
be  in  a  better  condition,  with  resp'ect  to  the  estate  of  the 
dea ceased,  than  he  himself  would  have  been  in;  and  therefore 
they  cannot  employ  as  general  assets  property  which  he  would 
have  been  bound  to  apply  to  a  particular  purpose  (p):  Thus,  in 

(/)  See  ante,    p.   494. 

(k)  Be  Parker's  Trusts,  [1894]  1  Ch.  707,  ante,  p.   171. 

(Z)  But  by  stat.  8  &  9  Vict.  c.  112,  after  December  31st.,  1845,  aU, 
terms  attendant  on  the  inheritance  shall  determine,  unless  for  the 
purpose  of  protection  in  certain  cases  against  incumbTances.  See 
Cottrell  V.  Hughes,  15  C.  B.  532;  Plant  v.  Taylor,  7  H.  &  N.  211; 
Owen  V.  Owen,  3  H.  &  C.  88. 

(m)  See  Walk.  Convey.  48,  note  by  Morley  and  Coote. 

(»)  Tifin  V.  Tiffin,  1  Vern.  1;  Thruxton  v.  Att.-Gen.,  1  Vern.  341. 

(0)  Dowse  V.  Percival,  1  Vern.  134;  Thruxton  v.  Att.-Gen.,  1  Vern. 
341;  Gumter  v.  Gunter,  23  Beav.  571.  See  also  Belaney  v.  Belaney, 
L.  E.  2  Eq.  210;   2  Ch.  138. 

(p)  See  per  Lord  Ellenborough  in  Taylor  v.  Plumer,  3  M.  &  S. 
578;  and  per  Littledale,  J.,  in  Ashby  v.  Ashby,  7  B.  &  C.  453. 
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Hassall  v.  Smithers  (q),  a  remittance  in  bills  and  notes  for  a 
specific  pui*pose,  viz.,  to  answer  acceptances,  was  received  by  an 
administrator,  in  consequence  of  the  death  of  the  party  to  whom 
the  remittance  was  made:  and  it  was  held,  that  the  special 
purpose  operated  as  a  lien,  and  that  the  sum  remitted  could  not 
bo  applied  by  the  administi-ator  as  general  assets. 

Other  instances  may  occur,  wiiere  personal  property  may  be 
in  the  hands  of  the  executor,  and  yet  not  applicable  to  any  but 
a  special  p'urpoee:  Thus,  in  Parry  v.  Ashley  (r),  the  testator 
charged  his  real  estate,  which  consisted  of  one  house  only,  with 
an  annuity  to  his  widow,  and  subject  to  that  annuity  he  devised 
it  to  Sarah  Ashley  in  fee,  and  appointed  her  his  executrix :  The 
testator  had  insured  the  house;  and  on  the  expiration  of  the 
policy  a  few  months  after  his  death,  it  was  renewed  by  Sarah 
Ashley:  The  house  was  afterwards  burnt  down:  And  Sir  L. 
Shadwell,  V.-C,  held,  that  as  she,  being  executrix,  renewed  the 
policy,  it  must  be  taken  that  she  did  so  in  the  character  of 
executrix  (s):  But  his  Honour  was  of  opinion,  that  the  proceeds 
of  the  policy  could  not  be  considered  as  part  of  the  testator's 
personal  estate,  but  that  they  were  affected  with  a  trust  for  the 
benefit  of  the  parties  interested  in  the  real  estate  (t). 

Where  a  deed  is  set  aside  as  .fraudulent  against  any  of  the  Property 
ereditore  of  the  deceased,  the  property  become©  assets,  and  subse-  fr^y^of 
quent  creditors  are  let  in  (w) .  An  assignment  within  the  statute  creditors, 
13  Eliz.  c.  5,  is  utterly  void  against  creditors,  and  the  property 
assigned  is  assets  in  the  hands  of  the  executor  (ti) .  The  question 
as  to  what  is,  and  what  is  not,  a  fraudulent  conveyance  against 
creditors,  does  not  fall  within  the  scope  of  this  Work. 

Hitherto  the  subject  has  been  confined  to  the  consideration  of  Equitable 
pci-sonal  assets,  such  as  may  be  reached  at  law,  and  such  as  a  ^"^j^'^f  ^i^ 
creditor,  suing  the  executor  in  an  action  at  law  for  a  debt,  duo  executor, 
from  the  testator,  might  bring  fonvard  in  evidence  on  an  issue 
joined  on  the  oxeeutor's  plea  of  plme  ndminhtravii :  But  there 

(q)  12  Ves.  119. 

[r]  3  Sim.  97. 

(s;  It  may  here  be  montioned  that  it  has  boen  held  that  an  cxocutor 
in  trust  has  a  sufficient  inteBost  to  enable  him  to  make  an  insuranco 
in  his  own  name  on  the  life  of  a  person  who  has  granted  an  annuity 
to  the  testator:  Tidswell  v.  Ankerstein,  Peako.  N.  P.  0.  151. 

{t)  See  also  Cruikshanh  v.  Roberts,  Madd.  &  Geld.  104;  Thackcr  v. 
Wilson,  3  A.  &  E.  142;  Bmedley  v.  Philpot,  3  M.  &  W.  573,  for  other 
instances  of  as.^t-s  in  the  hands  of  executors  not  IxMUg  regarded  as 
part  of  the  general  porsonal  estate. 

(u)  Richardson  v.  Smnlln'ood.  1  Jac.  552. 

(v)  Shears  v.  Rogers,  3  B.  &  Ad.  3(i2;  i^hc^  v.  French,  3  Drew.  71H. 
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are,  besides,  various  interests  fraquontly  forming  part  of  the 
estate  of  an  executor  or  administrator,  which  are  not  recognized 
as  assets  at  law;  and  which,  therefore,  if  administered  at  all, 
must  be  administered  in  equity:  This  latter  portion  of  the 
estate  in  the  hands  of  an  executor  or  administrator  is  called 
equitable  assets,  in  contradistinction  to  the  former,  which  is 
called  legal  assets.  In  other  words,  legal  assets  are  such  as  are 
liable  to  debts  in  the  Temporal  Courts,  ,and  were  formerly  liable 
to  legacies  in  the  Spiritual,  by  the  course  of  law:  equitable 
assets  are  such  as  are  liable  only  by  the  help  of  a  Court  of 
Equity  (x). 
Distinction  Until  quite  recently  a  most  important  distinction  existed  with 

between  legal  i-espect  to  the  administration  of  these  two  kinds  of  assets :   If 
assets.  the}^  were  legal,  they    must  have  been  administered    by    the 

executor  or  administrator  of  the  deceased  in  a  due  course  of 
administration,  having  regard  to  those  rules  of  priority 
among  creditors  which  have  already  been  investigated  in  this 
Treatise  (y) :  But  if  the  assets  in  the  hands  of  an  executor  are 
equitable,  then,  although  the  precedence  in  payment  of  debts  to 
legacies  must  be  respected,  yet,  as  among  creditors,  the  assets 
must  be  applied  in  satisfaction  of  all  .the  claimants  pari  passu, 
without  any  regaixi  to  the  priority  in  rank  of  one  debt  to 
another:  The  principle  of  this  distinction  is,  that  in  natural 
justice  and  conscience,  and  in  the  contemplation  of  a  Court  of 
Equity,  aU  debts  are  equal,  and  the  debtor  is  equally  bound  to 
satisfy'  them  all,  whether  by  specialty  or  by  simple  contract: 
Therefore,  since  a  claimant  upon  equitable  assets  is  under  the 
necessity  of  going  to  a  Court  of  Equity  in  order  to  reach  them, 
that  Court  will  act  only  according  to  the  rule  of  doing  justice  to 
all  creditors,  without  any  distinction  as  to  priority  (z) . 

(x)  See  Be  Lacey,  [1907]  1  Ch.  at  p.  347. 

{y)  Ante,  p.  762  et  seg. 

(z)  Plunket  v.  Penson,  2  Atk.  294.  It  was  decided  by  Hall,  V.-C, 
that  the  separate  estate  of  a  married  woman  in  earnings,  under  the 
Married  Women's  Property  Act,  1870,  which  "shall  be  deemed  and 
taken  to  be  property  held  and  settled  to  her  separate  use,"  beeajne 
upon  her  death  equitable  assets,  and  divisible  amongst  her  creditors 
pari  paxsu:  Be  Poole's  Estate,  6  C.  D.  739.  But  in  the  case  of 
Shattock  V.  Shattoch,  L.  R._  2  Eq.  182,  194,  Lord  Eomilly,  M.  E.,  had 
expressed  his  opinion  that,  in  the  administration  of  the  separate  estate 
of  a  married  woman  after  her  decease,  the  debts  are  to  be  paid  in 
order  of  priority,  and  not  pari  passu.  Now,  under  the  Act  of  1882, 
s.  1  (1),  she  is  capable  of  acquiring,  holding,  and  disposing,  by  Will 
or  otherwise,  of  any  real  or  personal  property  as  her  separate  property 
in  the  same  manner  as  if  she  were  a  feme-  so!e,  without  the  intervention 
of  any  trustee.     See  also  post,  p.  1294,  note  (o). 
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The  importance,  however,  of  the  distinction  between  legal  and  Distinction 
equitable  assets  has  been  greatly  diminished  by  two  statutes,  gince  1869. 

By  Hinde  Palmer's  Act,  1869  (32  &  33  Vict.  c.  46),  it  is  f^^^^'^'"'^- 
enacted   («),  that — 

"  In  the  administration  of  the  estate  of  every  person  who 
shall  die  on  or  after  January  1st,  1870,  no  debt  or  liability  of 
such  person  shall  be  entitled  to  any  priority  or  preference  by 
reason  merely  that  the  same  is  secured  'by  or  arises  under  a  bond, 
deed  or  other  instrument  under  seal  or  is  otherwise  made  or 
constituted  a  specialty  debt,  but  all  creditors  of  such  person  as 
well  specialty  as  simple  contract  shall  be  {treated  as  standing  in 
equal  degree  and  be  paid  accordingly  out  of  the  assets  of  such 
deceased  person  whether  such  assets  are  legal  or  personal,  any 
statute  or  other  law  to  the  contrary  notwithstanding:  Provided 
also  that  this  Act  shall  not  prejudice  or  affect  any  lien  or  charge 
or  other  security  which  any  ci-oditor  may  hold  or  be  entitled  to 
for  the  payment  of  his  debt." 

And  by  stat.  38  &  39  Vict.  c.  77,  sect.  10  (Judicature  Act,  .38  &  39  Vict. 
1875)  {h),  it  is  enacted  that—  '■  ">  «•  ^^• 

"  In  the  administration  by  the  Court  of  the  assets  of  any 
person  who  may  die  after  the  commencement  of  this  Act 
(November  1st,  1875)  and  whose  estate  may  prove  to  be  in- 
euihcient  for  the  payment  in  fuU  of  his  debts  and  liabilities 
....  the  same  rules  shall  prevail  and  be  observed  as  to  the 
respective  rights  of  secured  and  unsecured  creditors  and  as  to 
the  debts  and  liabilities  provable,  and  as  to  the  valuation  of  an- 
nuities and  future  and  contingent  liabilities  respectively  as  may 
be  in  force  for  the  time  being  undctr  the  law  of  bankruptcy  with 
respect  to  the  estates  of  persons  adjudged  bankrupt." 

It  should  be  noticed  that  with  regard  to  pereons  avIio  died 
before  January  1st,  1870,  the  old  rules  as  to  priority  in  ad- 
ministration remain  applicable,  and  as  to  persons  dying  after 
that  date  and  befoi'e  November  1st,  1875,  the  old  rul&j  would 
etill  apply  except  that  specialty  and  simple  contract  creditors 
stand  on  the  same  footing. 

It  must  be  observed  that    the    true  tost,  as  to  whether  the  Tost  whether 
assets  are  legal  or  equitable,   is  not  whether  the  executor  or  i^^^i^^*^ 

equitable. 


(a\  St 
\h)  Se 


Soo  ante,  p.  782,  as  to  the  efforrt  of  this  Act. 

Soil  ante,  pp.  770,  785,  as  to  the  effect  of  sect.  10  of  this  Act. 
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administrator,  but  whether  the  claimant  can  reach  them  with- 
out resorting  to  a  Court  of  Equity  (c). 

Whether  the  equity  of  redemption  of  a  term  of  years  is  equit- 
able or  legal  assets  in  the  hands  of  an  executor  or  administrator 
has  been  much  discussed,  and  the  reader  is  referred  to  the  cases 
in  the  note  below  (d). 

It  appears  to  be  the  better  opinion  ;that  equities  of  redemption 
are  not  necessarily  equitable  assets  (e).  And  in  the  view 
of  an  eminent  writer  (/),  the  more  accurate  statement  of  the 
doctrine  is,  that  legal  assets  are  such  as  come  into  the  hands 
and  power  of  an  executor  or  administrator,  or  such  as  ho:  is 
intrusted  with  by  law,  virtute  officii,  to  dispose  of  in  the  course 
of  administration;  or  in  other  words,  whatever  an  executor  or 
administrator  takes,  qua  executor  or  administrator,  or  in  respect 
to  his  office,  is  to  be  considered  as  legal  assets.  So,  in  the  case 
of  Cook  V.  Gregson  (g),  Kindersley,  V.-C.  (applying  the  test 
whether  tlie  executor  or  administrator  would  take  simply  virtute 
officii),  held  that  an  equity  of  redemption  on  a  mortgage  of  a 
sum  of  money  charged  on  a  real  estate  was  legal  assets:  And 
his  Honour  said,  that  he  thought  the  cases  above  cited  as  to  mort- 
gages for  terms  for  years  could  not  be  supported.  In  the  later 
case  of  Shee  v.  French  (h),  the  same  learned  judge  laid  down 
that  the  question  whether  assets  are  legal  or  equitable  depends 
on  this,  whether,  if  the  case  were  before  a  Court  of  Law,  on  an 
issue  of  plene  administrfivit,  that  Court  would  treat  the  property 
as  assets,  and  the  principle  on  which  a  Court  of  Law  proceeds  is 
to  inquire  whether  the  property  cam©  to  the  hands  of  the  execu- 
tors virtute  officii :  If  it  did,  the  Court  of  Law  regards  it  as 
assets,  applicable  to  the  payment  of  the  testator's  debts;  and 
then  a  Court  of  Equity  treats  it  as  legal  assets  (i) . 

With  respect  to  that  portion  of  the  property  in  the  hands  of 
an  executor  or  administrator,  which  consists  of  the  proceeds  of 

(c)  Ses,  however,  Be  Hadley,  [1909]  1  Ch.  20,  per  Oozens-Hardy, 
M.  E. 

{d)  The  Creditors  of  Sir  Charles  Cox,  3  P.  Wms.  342;  Harhvell  v. 
Chiftcrs,  Arab.  308;  Sharpe  v.  Scarhorough,  4  Ves.  541;  Clay  v.  Willis, 
1  B.  &  C.  364;  Wentw.  Off.  Ex.  14th  edit.  p.  186. 

{e)  See  2  Jarman  on  Wills,  6th  edit.  2022;  Story  on  Equity,  Ch.  ix. 
s.  551,  note  (1). 

(/)  Story  on  Equity,  Ch.  ix.  s.  551. 

(g)  20  Jur.  510;   3  Drewr.  547. 

{h)  3  Drewr.  716. 

(t)  See  Att.-Oen.  v.  Brtmning,  8  H.  L.  C.  243,  256,  264,  265; 
Christy  v.  Coiirtenay,  26  Beav.  140;  Mutlow  v.  Mutloio,  4  De  Gr.  & 
J.  539. 
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the  sale  of  real  estate,  it  was  long  ago  settled  that  such  proceeds 
were  equitable  and  not  legal  assets  (/). 

And  it  is  quite  cdear  that  the  testator  cannot  alter  the  leigal 
character  of  the  property,  by  directing  that  it  shall  be  considered 
as  part  of  his  personal  estate  (fc).  The  price,  however,  of  an 
estate  contracted  by  the  testator  to  be  sold  and  afterwards 
received  by  the  executor  was  legal  and  not  equitable  assets, 
since  the  executor  was  entitled  to  and  did  receive  the  jDurchase- 
money  as  executor  by  virtue  of  tho  probate  {l). 

Rights  of  legal  preference  are,  however,  controlled  by  a  rule  Marshalling 
which  formerly,  before  the  stat.  32  &  33  Vict.  c.  46,  put  plS^^/gai 
specialty  and  simple  contract  creditor  on  an  equality,  was  of  ''"'^  partly 

i  ■  ^  1      >  •   I,  •  •         n  1-      11       t'luitable. 

great  importance,  and  wiiich  is  even  now  occasionally  applicable, 
as  for  instance  where  a  creditor  executor  has  partly  paid  himself 
by  retainer.  The  rule  is  that  where  the  assets  are  partly  legal, 
a,nd  partly  equitable,  though  equity  cannot  take  away  the  legal 
preference  on  legal  assets,  yet  if  one  creditor  has  been  partly 
paid  out  of  such  legal  assets,  when  satisfjaction  comes  to  be  made 
out  of  equitable  assets,  the  Court  will  postpone  him  until  there 
is  an  equality  in  satisfaction  to  all  the  other  creditors  out  of  the 
equitable  assets,  proportionable  to  so  much  as  tho  legal  creditor 
has  been  satisfied  out  of  the  legal  assets  {m). 

Where  a  man  has  a  general  power  of  appointment  over  a  Bcueficial 
fund,  and  he  actually  exercises  his  power,  whether  by  deed  or  ^^erest  imdtr 
Will,  the  property  appointed  shall  form  part  of  his  assets,  so  as 
to  be  subject  to  the  demands  of  his  creditors  at  his  death,  in 
preference  to  the  claims  of  his  legatees  or  appointees  («),  and 

{j)  Clay  V.  Willis,  1  B.  &  0.  364;  Barker  v.  May,  9  B.  &  0.  4S9; 
Bain  v.  Sadler,  L.  R.  12  Eq.  570.  The  case  of  Lovcgrove  v.  Cooper, 
2  Sm.  &  G.  271,  is  not  law. 

{k)  Seo  per  Lord  Tenlordon,  in  Barker  v.  May,  9  B.  &  C.  489;  Re 
Walker,  [1908]  2  Ch.  705. 

(/)  Att.-Oen.  V.  Bru-nninff,  8  H.  L.  C.  243,  reversing  the  decision 
of  tho  Exchequer,  4  H.  &  N.  94.  Where  a  testator  dovi.sed  a  frt^ohold 
house  to  A.,  whom  h-c  appointed  ono  of  his  e.xccutors  chargod  with  a 
sum  of  money  payable  within  twelve  month.s,  this  was  held  equitable 
assets  in  the  hands  of  the  executors:   Lowe  v.  Peskett,  16  C.  B.  500. 

(m)  Morrice  v.  Bank  of  England,  Cas.  temp.  Talb.  220,  by  Lord 
Talbot;  Chapman  v.  Esgar,  1  Sm.  &  G.  575;  Bain  v.  Sadler,  L.  R. 
12  Eq.   570. 

(«)  Thompson  v.  Towne,  2  Vcrn.  319;  Hinton  v.  Toy^,  1  Atk.  465; 
Bainton  v.  Ward,  2  Atk.  172;  Toivufhend  v.  Windham,  2  Vos.  Sen. 
9;  Pock  V.  Bathurst,  3  Atk.  269;  Troiighlon  v.  Troughton,  3  Atk. 
656;  George  v.  Milbaiike.  9  Vc.-^.  190;  Jeani/  v.  Andretrs,  6  Mod. 
264;  WilUamR  v.  Lomas,  16  Boav.  1;  Plaff  v.  ^Bonth,  6  M.  &  W.  789; 
Re  Hadlcy,  [1909]  1  Ch.  20;  Re  Pryce,  [1911]  2  Ch.  286.  Moroovor. 
it  has  been  held  that  report  cannot  be  had,  in  any  case,  to  the  appointed 

31   (2) 
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having  regard  to  the  Married  Women's  Property  Acts,  1882  and 
1893,  the  law  seems  now  the  same  as  regards  married  women  (o). 

property,  till  all  the  testator's  own  property  has  been  exhausted: 
Fleming  v.  Buchanan,  3  Do  G.  M.  &  Or.  976,  explained  in  Be  Hadley, 
sup. 

(o)  The  cases  of  Vaughan  v.  Vanderstegen,  2  Drew.  165;    Blatch- 
jord  V.  Woolley,  2  Dr.  &  Sm.  204;  ShaUocIc  v.  ShattocJc,  L.  E.  2Eq. 
182,  go  to  show  that  where  a  married  woman  has  property  settled  upon 
her  for  her  separate  use,  she  is  capable  of  charging  and  making  it 
liable  to  her  general  debts  as  if  she  were  a  feme  sole;  but  if  she  has 
only  a  power  she  is  not  capable  of  charging  or  making  it  liable  to  her 
general  debts,  at  all  events,  if  the  power  is  one  which  can  be  exercised 
only  by  Will.      These    cases  seem   to  have  been   disapproved  in  the 
London  Chartered  Bank  of  Australia  v.  Lempriere,  L.  R.  4  P.  0.  572; 
in  Mayd  v.  Field,  ,3  C.  D.  587;  and  in  Be  Harvey's  Estate,  13  0.  D. 
216,  which  was  followed  in  Hodges  v.  Hodges,  20  0.  D.  749.    Kay,  J., 
however,  in  Be  Bo-per,  i39  C.  D.  482,  treated  them  as  good  law,  and 
held  that  an  appointment  by  a  married  woman  by  Will,  in  the  exercise 
of  a  general  power  of  appointment  by  deed  or  Will  or  by  Will  only, 
does  not  make  the  appointed  property  liable  to  engagements  entered 
into  by  her  on  the  credit  of  her  separate  estate  prior  to  the  commence- 
ment of  the  Mai-ried  Women's  Property  Act,  1882,  and  that  the  exercise 
of  the  power  did  not  make  the  appointed  property  liable  as  assets  of 
the   appointor.      The   learned   judge,   after   stating  that  there   is  no 
doubt  that  in  the  case  of  a  man  who  has  a  general  power  of  appoint- 
ment, and  exercises  it  by  Will  in  favour  of  volunteers,  the  px-operty 
so  appointed  will  be  considered  assets  for  the  payment  of  his  debts 
(as  to  which  statement,  see  per  Joyce,  J.,  in  Be  Lawley,  [1902]  2  Ch. 
at  p.  677),  goes  on  to  put  to  himself  the  question:  Does  this  law  apply 
to  the  case  of  a  married  woman?    And  says,  speaking  of  the  law  before 
the  Married  Women's  Property  Act,  1882:  "  It  would  be  strange  if  the 
law  was  that  only  the  separate  property  which  a  married  woman  had 
at  the  time  (of  her  engagement)  should  be  liable  to  the  exclusion  of 
sepai'ate  property  acquired  afterwards,  but  that  nevertheless  the  exer- 
cise by   Will   of   a  general   power  of   appointment  would  make   the 
appointed  fund,  which  never  was  her  separate  property,  liable.     Even 
if  it  could  be  said  to  become  her  separate  property  by  the  appointment, 
this  would  only  be  iso  at  her  death  long  after  the  engagement  entered 
into,  and  thei'efore,  according  to  Pike  v.  Fitzgibbon,  17  C.  D.  454,  the 
appointed  property  could  not  be  made  liable.    .   .   .  My  opinion  is  that 
in  cases  not  within  the  Married  Women's  Property  Act,  1882,  whether 
the  power  of  appointment  be  by  deed  or  Will,  or  by  Will  only,  an 
appointment  by   the   Will   of  a  married  woman  does  not  make  the 
property  appointed  liable  to  engagements  entered  into  with  her  on  the 
credit  of  her  separate  estate.     What  the  law  may  be  as  to  cases  falling 
within  that  Act,  I  express  no  opinion  save  this:  that  to  make  property 
appointed  by  the  Will  of  a  mai-ried  woman  liable  to  her  engagements 
under  that  Act,  it  seems  necessary  to  hold  that  the  appointment  by 
her  Will  makes  the  property  appointed  her  separate  property,  because 
it  is  only  '  all  separate  properly  which  she  may  thereafter  acquire  ' 
which  is  by   that  Act  rendered  liable."     In  Ex  parte  Gilchrist,  17 
Q.  B.  D.  521,  it  was  held  that  the  expression  "separate  property"  in 
the  Married  Women's  Pi'operty  Act,  1882,  does  not  include  a  general 
power  of  appointment  by  deed  or  Will  of  which  she  is  the  donee,  but 
which  she  has  not  exercised.    In  Be  Ann,  Wilsoji  v.  Ami,  [1894]  1  Ch. 
549,  Kekewich,   J.,    held   that  the  engagements  which  were   entered 
into  by  a  married  woman  during  the  coverture  and  which  might  have 
been  proved  against  her  separate  estate,  if,  at  the  time  of  entering 
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But  in  order  to  raise  this  equity,  the  power  must  be 
actually  executed;  for  equity  never  aids  the , non-execution  of 
a  power  {p).  And  although  creditors  in  these  cases  prevail  over 
volunteers,  yet  if  a  party  taking  under  voluntary  appointment 
sell  to  a  person  bond  fide,  and  for  a  valuable  consideration,  such 
person,  in  analogy  to  the  decisions  on  the  statute  of  voluntar}' 
conveyances,  will  be  preferred  to  the  creditors,  as  having  a 
pi-eferable  ecj[uity  to  them  {q). 

In  Re  Lawley  (/')  the  donee  of  a  general  testamentary  power  The  donee  of 
of  appointment  over  a  fund  borrowed  a  sum  of  money,  and  as  *gft*^entary 
security  for  the  loan .  covenanted  forthwith  to  make  a  Will  power  cannot 
exercising  the  power  so  that  the  loan  should  be  a  first  charge  o^g  creditor 
upon  the  fund;  and  he  made  a  Will  accordingly  and  died.     It  to  another, 
was  contended  that  the  rule  laid  down  by  Knight  Bruce,  L.  J., 
in  Fleming  v.  Biiohatum{s),  as  being  the  settled  law  of  the 
country,  that  "  if  a  man  having  a  power,  and  a  power  only,  over 
personal  estate  to  appoint  it  as  he  will,  and  exercises  the  power 
by  a  testamentary  appointment,  the  proiDcrty  becomes  subject  in 
a  certain  order  and  manner  to  the  payment  of  his  debts,  what- 

into  each  icontract  in  succession,  she  had  separate  estate,  may  be  proved 
against  the  property  appointed  by  her  Will  under  her  general  power: 
but  see  Be  Fieidwick,  {\^0d}  1  Ch.  1.  It  is  to  be  observed  that  the 
judgment  of  Kay,  J.,  was  dealing  with  a  case  not  within  the  Married 
Women's  Property  Act,  1882,  and  does  not,  therefore,  take  into  con- 
sideration the  effect  of  sect.  4  of  that  Act,  which  provides  that:  "  The 
execution  of  a  general  power  by  Will  by  a  Inarried  woman  shall  liave 
the  effect  of  making  the  property  appointed  liable  for  her  debts  and 
other  liabilities  in  the  same  manner  as  her  separate  estate  is  made 
liable  under  this  Act."  The  Married  Women's  Property  Act,  1893 
(56  &  57  Vict.  c.  63),  provides  that— "1.  Every  contract  hereafter 
entered  into  by  a  jnarried  woman,  otherwise  than  as  agent, 

"  (a)  shall  be  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  property,  whether  she  is  or  is  not 
possessed  of  or  entitled  to  any  separate  property  at  the  time  when 
she  enters  into  the  contract; 

"  (b)  shall  bind  all  separate  property  which  she  may  at  that  time 
or  thereafter  be  po.'^ses.sed  pf  or  entitled  to;  and 

"  (c)  shall  also  be  enforceable  by  process  of  law  against  all  property 
■which  she  may  thereafter  while  discovert  be  pos.sessed  of  or  entitled 
to:  Provided  that  notiiing  in  this  section  contained  shall  render  avail- 
able to  .satisfy  any  liability  or  obligation  arising  out  of  such  contract 
any  separate  property  which  at  that  time  or  thereafter  she  is  restrained 
from  anticipating." 

As  to  an  unexercised  power  to  bequeath  a  death  allowance  out  of 
funds  of  a  friendly  society  not  being  assets,  see  Ashby  v.  Contin,  21 
Q.  B.  D.  401. 

(jo)  Holmes  v.  Coghill,  7  Vea.  499;    12  Vos.  200. 

Iq)  George  v.  MUhanke,  9  Ves.  190;  Hart  v.  Middlchuri^t,  3  Atk. 
377;  Sugd.  Pow.  8th  edit^-477.  \    ^    /?  .         s-O^     7~ 

(r)   [1902]  2  Ch.   <)73.-(^fd)^^-  C^/ /    '    ^   X- 

(s)  3  De'G.  M.  &  G.  976,  980. 
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ever  may  be  the  intention  or  absence  of  intention  upon  his  part," 

only  applied  where  the  appointment  is  to  volunteers,  and  did 

not  apply  to  the  case  under  consideration.     But  it  Avas  held  by 

Joyce,  J.,  that  the  applicants  had  no  priority  as  ag-ainst  the 

appointed  fund  over  other  creditors.     This  decision  was  affirmed 

by  the  Court  of  Appeal  (t),  where  it  was  pointed  out  by  Vaughan 

Williams,  L.  J.,  that  the  position  of  the  lender,  in  whoso  favour 

the  power  was  exercised,  is  that  of  a  legatee  taking  by  the 

bounty  of  the  testator;    he  could  not  at  any  time  before  the 

death  of  the  testator  have  asserted  any  title  to  or  charge  on  this 

personal  estate.     In  truth,  every  one  taking  under  a  Will  is  a 

volunteer,  even  though  the  testator  may  have  been  under  some 

contractual  obligation  to  make  the  appointment.      The  decision 

of  the  Court  of  Appeal  was  affirmed  by  the  House  of  Lords  (u), 

where  Lord  Lindley  says  that  "it  cannot  now  be  denied  that 

property  appointed  by  Will  under  a  general  power  is  assets  for 

payment  of  the  debts  of  the  appointor,  and  is  not  regarded  as 

propert}'  of  the  donor  of  the  power  distributable  by  the  donee 

thereof.      The  property  appointed  is  in  such  a  case  treated  as 

assets  of  the  testator  exercising  the  power,  and  the  assets  so 

appointed  are  regarded  as  property  bequeathed  by  him.    ...   It 

is  settled  that,  except  by  making  a  creditor  an  executor,  a  person 

disposing  of  his  own  property  by  Will  cannot  by  his  Will  prefer 

one  creditor  to  another,  or  make  a  gift  by  Will  payable  before  a 

debt.    A  covenant  to  bequeath  property  by  Will  does  not  alter 

the  character  of  the  property  bequeathed  in  accordance  with  the 

covenant.     What  is  so  bequeathed  is  still  a  gift  by  Will  and 

not  a  preferential  debt.      The  attempt  to  confine  the  rule  to 

volunteers  cannot,  I  think,  now  be  supported  when  speaking  of 

powers  to  appoint  by  Will." 

A  fund  appointed  in  exercise  of  a  general  testamentary  power 

is  not  property  passing  to  the  executor  "as  such"  within  the 

general  power  meaning  of  seot.  9(1)  of  the  Finance  Act,  1894,  and  conse- 

becomes  legal  °  ^    '  '  ' 

assets.  quently  the  estate  duty  payable  in  respect  of  the  apjDointed 

fund  is  a  first  charg-e  upon  such  fund,  and  is  not  pa^-able  out 

of  the  residuary  estate  and  is  not  included  in  "testamentary 

expenses"  (x). 

(t)  [19021  2  Ch.  799. 
(u)  [1903]  A.  C.  411. 

(x)   0-Grady  v.  Wilmot,  [1916]  2  A.  0.  231,  overruling  Re  Hadley, 
[1909]  1  Ch.  20,  and  distinguishing  Re  Gnmthorpe,  [1908]  2  Oh.  675. 
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CHAPTER  THE  SECOND. 

EEAL  assets:  AND  THE  EXONERATION  OF  THE  KEAL  ESTATE  BY 
THE  personal:  and  HEREWITH  OF  THE  MARSHALLING  OF 
ASSETS. 

SECTION  I. 

Real  Assets,  and  the  Exoneration  of  the  Real  Estate  by 
the  Personal. 

1  HE  real  estate  of  any  person  dying  after  January  1st,  1898, 
by  \-irtue  of  the  Land  Transfer  Act,  1897,  s.  1,  sub-s.  (1),  now 
devolves  to  and  becomes  vested  in  his  personal  representatives  or 
representative  from  time  to  time  as  if  it  were  a  chattel  real 
vesting  in  them  or  him:  and  this  section  is  by  sub-sect.  (2) 
made  to  apply  to  any  real  estate  over  which  a  person  executcB 
by  Will  a  general  power  of  appointment,  as  if  it  were  real 
estate  vested  in  him  (a) .  Consequently  such  real  estate  devolves 
to  and  becomes  vested  in  the  personal  represeoitative  virtute 
officii  and  is  legal  assets. 

Sect.  2  (3)  of  the  Land  Transfer  Act,  1897,  provides  as 
follows:  "  In  the  administration  of  the  assets  of  a  person  dying 
after  the  oommencoment  of  this  Act,  his  real  estate  shall  bo 
administered  in  the  same  manner,  subject  to  the  same  liabilities 
for  debt,  costs,  and  expenses,  and  with  the  same  incidents,  as  if 
it  W'Ore  personal  estate;  provided  that  nothing  herein  contained 
shall  alter  or  affect  the  order  in  which  real  and  personal  assets 
respectively  are  now  applicable  in  or  towards  the  payment  of 
funeral  and  testamentary  expenses,  debts,  or  legacies,  or  the 
liability  of  real  estate  to  bo  charged  with  the  payment  of 
legacies"  (b). 

It  is  still  necessai-y,  however,  to  consider  the  subject  of  real 
assets  as  discussed  in  the  last  Edition  of  this  Work  ^n  relation  to 
the  estates  of  persons  dying  before  January  1st,   1898   (the 

(a)  Ante,  p.    494.  (b)  Aiilc,  p.    1195, 
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commencement  of  the  Land  Transfer  Act,  1897);  and  in  respect 
to  copyhold  property  excepted  by  sect.  1  (4)  from  the  expression 
"real  estate"  as  used  in  the  Act  (c),  and  also  in  rospect  to  the 
order  in  which  real  and  personal  assets  respectively  are  applic- 
able in  or  towards  the  pajanent  of  funeral  and  testamentary 
expenses,  debts,  and  legacies,  and  the  liability  of  real  estate  to 
be  charged  with  the  payment  of  legacies. 
Real  assets  in  Besides  the  liability  of  the  executor  or  administrator  in 
the  heir :  respect  of  the  personal  assets  in  his  hands,  the  heir  of  the  de- 

ceased i.s  liable,  at  the  common  law,  to  the  extent  of  the  real 
assets  descended,  for  the  payment  of  his  ancestor's  debts  of  a 
certain  quality;  viz.,  those  due  on  bonds,  covenants,  or  otlier 
specialties,  in  cases  where  the  deceased  bound  himself  and  his 
heirs  (^).  But  such  real  assets  were  not  liable  for  simple 
contract  debts,  nor  for  specialty  debts  where  the  heirs  were  not 
expressed  to  be  bound, 
of  the  devisee :  Creditors  by  specialties  Avhich  affected  the  heir,  provided  he 
had  assets  by  descent,  liad  not,  at  common  law,  the  same  remedy 
against  the  devisee  of  their  debtor.  To  obviate  this  mischief, 
the  statute  of  3  Will.  &  Mary,  c.  14,  passed:  which  has  been 
repealed  and  re-enacted  with  additional  provisions  calculated  to 
remedy  certain  omissions  in  the  former  statute.  By  the  Debts 
Recovery  Act,  1830  (1  Will.  IV.  c.  47),  after  reciting  that 
"it  is  not  reasonable  or  just  that  by  the  practice  or  conti'ivance 
of  any  debtors  their  creditors  should  be  defrauded  of  their  just 
debts,  and  nevertheless  it  hath  often  so  happened,  that  where 
several  persons  having,  by  bonds,  c'oveiimits  (e),  or  other  special- 

(c)  Ante,  p.   494. 

(d)  After  the  Statute  De  Donis  the  heir  expressed  to  be  bound  was 
bound  only  in  respect  of  lands  descending  to  him  from  the  ancestor 
in  fee  simple.  See  Hood  and  Challis  on  Conveyancing  and  other  Acts, 
6th  edit.,  p.  146.  The  heir  is  also  liable  on  a  judgment  I'ecovered 
against  his  ancestor,  or  a  recognizance  acknowledged  by  him:  but  he 
is  chargeable  only  as  tenant  of  the  land  and  not  as  heir:  and  therefore 
an  action  of  debt  does  not  lie  against  him  on  the  judgment  or  recog- 
nizance, as  it  does  on  the  bond  of  his  ancestor,  but  a  scii'e  facias  only 
to  have  execution  of  the  lands  in  his  hands:  2  Saund.  7,  note  (4)  to 
Jejffreson  v.  Morton.  Although  scire  facias  is  not  in  tei-ms  abolished 
by  the  Judicature  Act,  yet  Ord.  XLII.  r.  23  is  apparently  intended 
to  be  substituted  for  it. 

(e)  The  former  statute,  giving  the  specialty  creditor  a  remedy 
against  the  devisee  (3  Will.  &  Mary,  c.  14),  did  not  extend  to  damagea 
for  breaches  of  covenant  or  contracts  under  seal  made  by  the  testator; 
and  it  was  therefore  held,  that  an  action  of  covenant  did  not  lie  upon 
the  statute  against  the  heir  and  devisee  to  recover  damages  for  a 
breach  of  covenant  made  by  the  devisor,  but  the  remedy  thereby  given 
was  confined  to  cases  where  the  debt  lies:  Wilson  v.  Knubley,  7  East, 
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ties,  bound  themselves  and  their  heirs,  aud  have  afterwards  died  i  W.  IV. 
seised  in  fee-simple  of  and  in  manors,  messuages,  lands,  tene- 
ments, aud  hereditaments,  or  had  power  or  authority  to  dispose 
of  or  charge  the  same  by  their  Wills  or  testaments,  have,  to 
the  defrauding  of  such  their  creditors,  by  their  last  Wills  or 
testaments,  devised  the  same  or  disposed  thereof  in  such  manner 
as  such  creditors  have  lost  their  said  debts;  "  it  is,  by  soot.  2,  For  remedy- 
enacted,  "that  all  Wills  and  testamentary  limitations,  disposi-  J^mmitted  on 
tions,  or  appointments,  already  made  by  persons  now  in  being,  '  reditors  by 
or  hereafter  to  be  made  by  any  person  or  persons,  whomsoever, 
of  or  concerning  any  manors,  messuages,  lands,  tenements,  or 
iiereditaments,  or  any  rent,  proht,  term,  or  charge  out  of  the 
same,  whereof  any  person  or  persons,  at  the  time  of  his,  her  or 
their  decease,  shall  bo  seised  in  fee-simple,  in  possession,  rever- 
sion, or  remainder,  or  have  power  to  dispose  of  the  same  (/)  by 
his,  her  or  their  last  Wills  or  testaments,  shall  be  deemed  or 
taken  (only  as  against  such  person  or  persons,  bodies  politic 
or  corporate,  and  his  and  their  heir's,  successors,  exeeutors, 
administrators  and  assigns,  and  every  of  them,  with  whom  the 
pei'son  or  persons  making  any  such  Wills  or  testaments, 
limitations,  dispositions,  or  appointments,  shall  have  entered 
into  any  bond,  covenant  or  other  specialty,  binding  his,  her  or 
their  heirs),  to  be  fraudulent,  and  clearly,  absolutely  and  utterly 


128.  It  was  fui'ther  Iield,  in  the  construction  of  tlw  old  statute,  that 
it  applied  only  where  a  debt,  in  the  ordinary  sense  of  the  word,  existed 
between  the  parties  in  the  lifetime  of  both;  and  therefore  that  an 
action  of  debt  did  not  lie  against  the  devisee  of  a  surety  in  respect  of 
'breaches  of  covenant  which  did  not  occur  in  the  lifetime  of  tho 
testator,  even  though  the  damages  were  liquidated  so  that  in  form 
they  might  bo  sued  for  in  an  action  of  debt:  Farley  v.  Briant,  3  A.  & 
E.  839.  But  such  damages,  though  not  a  debt  within  this  statute, 
aa.'0  a  debt  payable  out  of  the  real  estate!  of  tho  testator,  under  achaa-ge 
of  debts  thereon  created  by  his  Will:  Morse  v.  Twcker,  5  Hare,  79. 
And  a  debt  due  on  a  covenant,  though  it  be  debltiim  in  prcesenti  sol- 
vendum  in  futuro,  was  held  to  be  witliinthe  statute:  Coop&v.  Cresswell^ 
L.  R.  2  Eq.  108,  coram  Kindersley,  V.-C,  L.  R.  2  Ch.  112. 

(/)  This  statute  extends  to  cases  of  devisees  not  only  where  the 
devisor  is  seised  in  fee,  but  where  he  has  the  power  to  dispose  of  the 
subject-matter  of  the  devise,  which  in  terms  includes  every  beneficial 
interest  which  he  may  possess.  Aud  the  devi-seo  of  an  equitable  estate 
seems  liable  to  an  action  of  debt  by  the  creditors  of  the  devisor  luidor 
the  3rd  section  of  the  Act,  where  the  words  "  such  devisee  and  dcviseoa  " 
can  only  refer  to  the  2nd  .si'ction,  which  applie^s  to  devises  of  every 
description  of  estate,  legal  or  equitable;  and  upon  a  judgment  obtained 
in  such  an  action,  execution  may  be  taken  out  against  the  ecjuitablo 
devisee  by  the  10th  section  of  the  statute  of  Frauds:  Coopr  v.  Cress- 
well,  L.  K.  2  Ch.  112,  121,  per  Eord  Chelmsford;  Re  At/cinson,  post, 
p.  1301. 
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1  W.  IV.         void,  frustrate,  and  of  none  effect  (^);    any  proteuoe,  colour, 
c   47 

feigned  or  presumed  consideration,  or  any  other  matter  or  thing 

to  the  contrary  notwithstanding." 
Euabling  Sect.  3.   "  For  the  means  that  such  creditors  nmy  be  enabled 

recover  on^  to  recover  upon  such  bonds,  covenants,  and  other  specialties,  be 
bonds,  &c.  it  further  enacted,  that  in  the  cases  before  mentioned  evei*y  such 
creditor  shall  and  may  have  and  maintain  his,  her  and  their 
action  and  actions  of  debt  or  covenant  upon  the  said  bonds, 
covenants  and  specialties  against  the  heir  and  heirs-at-law  of 
such  obligor  or  obligors,  covenantor  or  covenantors,  and  such 
devisee  and  devisees  (/«),  or  the  devisee  or  de\'isee8  of  such  first- 
mentioned  devisee  or  devisees  jointly  by  virtue  of  this  Act:  and 
such  devisee  and  devisees  shall  be  liable  and  chargeable  for  a 
false  plea  bj^  him  or  them  pleaded,  in  the  same  manner  as  any 
heir  should  have  been  for  any  false  plea  by  him  pleaded,  or  for 
not  confessing  the  lands  or  tenements  to  him  descended  "  {i). 

If  there  is  no        Sect.  4.   "If  in  any  case  there  shall  not  be  any  heir-at-law 
action  mav'be  against  whom,  jointly  with  the  devisee  or  devisees,  a  remedy  is 

maintained       hereby  given,  in  every  such  case,  every  creditor  to  whom  by  this 
aoruinst  the  ,  \?  ^  .    '    .  ,     „  '        ,  ,  .         •      ,  •       , 

devisee.  Act  reliei  is  given,  shall  and  may  have  and  maintain  his,  her 

and  their  action  and  actions  of  debt  or  covenant,  as  the  case  may 

be,  against  such  devisee  or  devisees  solely;   and  such  devisee  or 

devisees  shall  be  liable  for  false  plea  as  afoi'esaid"  (/<;). 

(gr)  It  is  not  necessai-y  to  make  the  devise  void  that  the  intent  of 
the  devise  was  to  defraud  or  hinder  or  delay  creditors:  Coope  v. 
Cresswell,  L.  E.  2  Eq.  106. 

(^h)  Equitable  estates  are  within  the  statute,  and  the  devisees,  who 
as  trustees  have  the  legal  estate,  must  be  made  defendants,  but  if 
there  has  been  no  alienation  by  them,  they,  personally,  will  not  be 
liable,  but  upon  a  judgment  obtained  against  them  execution  may 
be  had  against  the  whole  estate.  Alienation  by  the  person  having  the 
beneficial  interest  will  not  prevent  the  action,  but  upon  a  judgment 
obtained  against  the  legal  devisees  execution  may  be  had  against  the 
whole  estate,  but  if  any  beneficial  interest  in  it  has  been  bond  fide 
aliened  before  action  (or  rather  judgment),  equity  would  prevent  the 
interest  so  aliened  being  affected  by  the  execution:  Coope  v.  Cresswell, 
L.  E.  2  Ch.  112. 

The  right  of  a  specialty  creditor  under  1  V\'^ill.  IV.  c.  47,  seems  to 
be  a  legal  right.  But  his  right  is,  until  judgment,  liable  to  be  post- 
poned to  that  of  a  prior  alienee,  even  with  merely  an  equitable  title: 
British  Mutual  Investment  Co.  v.  Smart,  L.  E.  10  Ch.  567;  Be  Moon, 
[1907]  2  Ch.  304. 

(t)  The  mere  liability  of  the  devisee  to  be  sued  under  this  Act  does 
not  make  the  debt  his  debt:   Be  Taylor's  Estate,  8  Exch.  334. 

(A-)  Under  the  statute  of  Will.  &  Mary,  the  specialty  creditor  could 
not  maintain  an  action  against  the  devisee  alone,  there  being  no  heir: 
Hunting  v.  Sheldrake,  9  M.  &  W.  25G. 
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Sect.  6.   "In  all  cases  where  any  lioir-at-law  shall  be  liable  to  Heir-at-law. 

■  .  to  be  anawer- 

pay  the  debts  or  perform  the  covenants  ;oi  his  ancestors  in  regard  able  for  debt» 
of  any  lands,  tenements,  or  hereditaments  descended  to  him,  ^^l^jy^^^^J^t^^ 
and  shall  sell,  alien,  or  make  over  the  same,  before  any  action  estate  before 
brought  or  process  sued  out  against  him,  such  heir-at-law  shall  brouo-ht. 
be  answerable  for  sucli  debt  or  debts,  or  covenants,  in  an  action 
or  actions  of  debt  or  covenant  to  the  value  of  the  said  lands  so 
by  him  sold,  aliened,  or  made  over,  in  which  cases  all  creditors 
shall  be  preferred,  as  in  actions  against  executors  and  adminis- 
trators, and  such  execution  shall  be  taken  out  upon  any  judg- 
ment or  judgments  so  obtained  against  such  heir,  to  the  value 
of  tlie  said  land,  as  if  the  same  were  his  own  j^roper  debt  or 
debts;    saving  that   the   lands,   tenements   and  hereditaments, 
bond  fide  aliened  {l)  before  the  action  brought,  shall   not   be 
liable  to  such  execution." 

Sect.  8.   "All  and  every  the  devisee  and  devisees  made  liable  Devisees  to  be 
by  this  Act  shall  be  liable  and  chargeable  in  the  same  manner  as  l^^l^^  hem. 
the  heir-at-law  by  force  of  this  Act,  notwithstanding  the  lands,  at-law. 
tenements  and  hereditaments  to  him  or  them  devised,  shall  be 
aliened  before  the  action  brought"  (m). 

Sect.  9  made  the  real  property  of  a  deceased  trader  assets  to  Traders' 
be  administered  in  Courts  of  Equity  for  the  benefit  of  creditors  be^g^gtVto  be 
by  simple  contract  or  by  specialty  as  they  are  for  the  benefit  of  administered 

,.,  -1,  ,1-  1  1  ^  Courts  of 

creditors  by  specialty  where  the  heirs  were  bound.  Equity. 

The  principle  was   extended  further,   by   the  stat.   3  &   4  g  &  4  w.  IV. 
Will.  IV.  c.  104,  which  after  reciting  that  it  is  expedient  that  °"     *" 
"  the  payments  of  the  debts  of  all  persons  shall  be  secured  more 
effectually,"  it  is  enacted,  "that  from  and  after  the  passing  of 
this  Act  (August  29th,  1833),  when  any  person  shall  dies  seised  Freehold  aud 
of  or  entitled  to  any  estate  or  interest  in  lands,  tenements,  or  copyhold 

■^  _  estates  of 

hereditaments,  corporeal  or   incorporeal,  or  other  real  estate,  persons  dyiug 

{I)  A  conveyance  by  old  to  new  trustees  is  not  such  an  ahenation 
as  would  prevent  the  action:  nor  is  a  mortgage  'by  an  equitable  tenant 
for  life  sucli  an  alienation,  though  a  Court  of  Equity  would  protect 
the  mortgaged  interest.8  against  execution:  Coope  v.  CresswcU,  L.  11. 
2  Ch.   112. 

(m)  The  liability  under  this  Act  of  a  devisee  of  land,  who  aUonates 
the  land,  to  the  unpaid  debts  of  the  testator,  is  such  that  on  the 
alienation  the  debts  become  his  own  debts  to  the  ext^.Mit  of  the  land 
alienated:  Be  Hedgeley,  34  CD.  379.  An  equitable  tenant  for  lifo 
is  a  "  deviscMj "  within  this  .section,  and  consecjuently  a  bona  fide 
alienation  by  such  a  devisee  before  action  brought  will  be  protected, 
there  being  no  difference  for  this  purpose  Ix^twivn  the  alienee  of  au 
equitable  and  the  alienee  of  a  legal  interest:  Re  Atkinson.  [1908] 
2  Oh.  307. 
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after  29th  whether  freehold,  customary-hold,  or  copyhold,  which  he  shall 
in"fu  cases  to'  »ot  by  his  last  WiU  have  charged  with  or  devised  subject  to 
be  assets  for     ^\^q  payment  of  his  debts  (n),  the  same  shall  be  assets  to  be 

the  i):iymont  ^    ''  ^    ^  r»     j        • 

of  simple  con-  administered  in  Courts  of  Equity  for  the  payment  of  the  just 
a^?'ialt  debts  of  such  persons,  as  well  debts  due  on  simple  contract  as  on 

debts.  specialty  (o) ;    and  that  the  heir  or  hcirs-at-law,  customary  heir 

or  iheirs,  devisee  or  devisees  of  such  debtor,  shall  be  liable  to  all 
the  same  suits  in  equity,  at  the  suit  of  any  of  the  creditors 
of  such  debtor,    whether  creditors   by   simple  contract  or  by 
specialty,  as  the  heir  or  heir-at-law,  devisee  or  devisees  of  any 
person  or  persons  who  died  seised  of  freehold  estates  was  or  were 
before  the  passing  of  this  Kot  liable  to  in  respect  of  such  free- 
hold estates,  at  the  suit  of  creditors  by  specialty  in  which  the 
heirs  were  bound:    Provided  always,  that  in  the  administration 
of  assets  by  Courts  of  Equity,  under  and  by  virtue  of  this  Act, 
all  creditors  by  specialty  in  which  the  heirs  are  bound  shall  be 
paid  the  full  amount  of  the  debts  due  to  them  before  any  of  the 
creditors  by  simple  contract  or  by  specialty,  in  which  the  heirs 
are  not  bound,  shall  be  paid  any  part  of  their  demands  "  (p). 
It  was  held  by  Sir  L.   ShadweU,  V.-C,  in  Spackman  v. 
The  statutes     Ti/mbrell  (g),  that  the  repealed  statutes  (3  Will.  &  Mary,  c.  14, 
47  and  3  &  4    ^^^  47  Geo.  III.  sess.  2,  c.  74)  did  not  specifically  charge  the 
W.  iv.c  104,  j-eal  assets  descended  or  devised  with  the  debts  of  the  ancestor, 
cally  charge     but  made  the  heir  or  devisee  liable,  perscmaUy,  to  answer  for  the 

tile  real  assets,  y^lue  of  the  assets  descended  or  devised:  Therefore  where  H., 
but  make  the  _  ' 

heir  or  devisee  who  was  a  trader  at  his  death,  and  indebted  by  specialty  and 

Sable.     ^        simple  contract,  devised  freehold  estates  to  his  son  in  fee;    and 

the  son,  on  his  marriage,  settled  the  estates  on  his  wife  and 

children,  and  afterwards  died,  his  Honour  decided  that  the  son's 


{n)  See  Ball  v.  Harris,  4  My.  &  Or.  268. 

(o)  Pi-eeholds,  over  which,  a  testator  has  a  general  power  of  appoint- 
ment, and  which  he  appoints  by  a  last  Will,  are  within  this  Act  (but 
are  only  applicable  as  assets  after  all  the  testator's  own  property  haa 
been  previously  so  applied):  Fleming  v.  Buchanan,  3  De  Gr.  M.  & 
G.  976.      See  also  ante,  p.  1293,  post,  p.   1331. 

(p)  It  was  held  formerly  that  by  virtue  of  this  proviso  a  creditor 
by  bond,  in  which  the  heirs  are  named,  must  be  paid  before  a  creditor 
by  bond  in  which  they  are  not  named:  Bicliardson  v.  Jenkins,  1  Drewr. 
477;  Foster  v.  Handley,  1  Sim.  N.  S.  200;  Re  Burrell,  L.  E.  9  Bq. 
443;  but  this  proviso  would  seem  in  effect  to  be  repealed  by  Hinde 
Palmer's  Act,  32  &  33  Vict.  c.  46,  which,  however,  would  seem  to 
leave  untouched  the  rights  of  a  specialty  creditor  on  a  specialty  binding 
the  heir  who  has  obtained  judgment  pi'ior  to  the  commencement  of  the 
administration  action:  Re  Illidge,  27  C.  D.  478. 

(5)  8  Sim.   253. 
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widow  and  children  were  entitled  to  hold  the  estates  discharged 
from  the  debts  of  the  father.  So  in  Richardson  v.  Hortan  (r), 
a  settlement  by  the  heir,  upon  his  marriage,  of  the  ancestor's 
estates  was  supported  against  the  claims  of  the  specialty  creditors 
of  such  ancestor:  And  Lord  Langdale,  M.  R.,  laid  down  that, 
though  by  taking  proper  proceedings,  the  specialty  creditors  may 
obtain  payment  out  of  the  descended  or  devised  real  estate  in 
the  hands  of  the  heir  or  devisee,  yet  if  such  proceedings  are  not 
taken,  the  hoir  or  do\4soo  may  alienate,  and  in  the  liands  of  the 
alienee,  the  land  is  not  liable,  though  the  hoir  or  devisee  remains 
personally  liable,  to  the  extent  of  the  value  of  the  land  alienated. 
And  there  does  not  appear  to  be  any  reason  why  these  decisions 
should  not  be  applied  to  the  construction  of  the  statutes  novv-  in 
operation  (1  Will.  IV.  c.  47,  and  3  &  4  Will.  IV.  c.  104)  (s). 

(r)  7  Beav.  112. 

(s)  See  the  observations  of  Lord  Cotitenham  in  Pimm  v.  Insall, 
1  Mac.  &,  G.  449,  458;  of  Romilly,  M.  R.,  in  Kinderley  v.  Jervis, 
22  Beav.  21,  22.  See  also  Dilkes  v.  Broadmead,  2  Giff.  113;  and 
Price  V.  Price,  35  C.  D.  297,  305.  In  the  latter  case  it  was  held 
that  a  creditor's  action  for  general  administration  may  be  a  sufficient 
lis  pendens,  before  final  decree,  so  as  to  entitle  the  plaintiff  to  priority 
over  a  purchaser  or  mortgagee  taking,  subsequently  to  the  registration 
of  the  lis  'pendens,  from  a  specific  devisee  who  is  a  defendant,  if  the 
plaintiff,  previously  to  the  purchase  or  mortgage,  has  sufficiently  indi- 
cated the  real  estate  sought  to  be  charged  in  the  action;  but  that  a 
mere  general  claim  for  administration  of  the  real  and  personal  estate 
is  insufficient.  A  covenant  by  an  infant  heiress  and  her  intended 
husband,  in  marriage  articles,  to  settle  the  descended  estate  on  the 
issue  of  the  marriage,  is  not  an  alienation  such  as  to  withdraw  the 
estate  from  the  claim  of  the  ancestor's  creditors:  Pimm  v.  Insall,  1 
Mac.  &  G-.  449;  7  Hare,  193.  Nor  is  a  judgment  entered  up  against 
an  hoir  such  an  alienation:  Kinderley  v.  Jervis,  22  Beav.  1.  An  equit- 
able deposit  with  memorandum  of  charge  by  a  legal  devisee  is  an 
alienation,  which  pro  tanto  prevents  a  creditor  of  a  testator  from 
subsequently  obtaining  a  charge  on  the  estate  as  assct^s  under  3  &  4 
Will.  IV.  c.  104:  British  MiutitaX  Investment  Co.  v.  Smart,  L.  E.  10 
Ch.  567;  Be  Atkin-^on,  ante,  p.  ISiQl.  It  has  been  held  that  the  stat. 
3  &  4  Will.  IV.  c.  104,  makes  the  lands  themselves,  and  not  merely 
the  estate  or  interest  of  the  deceased,  assets  for  the  payment  of  his 
debts.  Therefore,  if  he  dies  without  heirs,  they  are  made  as.sots  against 
the  lord  claiming  by  escheat,  notwithstanding  his  right  is  by  title 
paramount:  Evans  v.  Broivn,  5  Beav.  114;  Downe  v.  Morris,  3  Hare, 
399;  Hughes  v.  Wells,  9  Hare.  749.  It  has  also  been  held  that  the 
Act  chai'gos  the  real  estate  of  the  dooea.sed  owner  (where  no  such 
charge  has  been  made  by  Will),  not  only  with  debt.s  of  overy  descrip- 
tion actually  due  at  his  death,  but  also  with  all  liabililies  which  may 
result  out  of  the  obligations  entered  into  by  him  during  his  life: 
Hamers  Devisees'  Case,  2  De  G.  M.  &  G.  306,  overruling  the  decision 
in  3  De  G.  &  Sm.  279.  See  also  B^ale  v.  Si/monds.  16  Beav.  406. 
The  widow's  right  to  dower  is  not  affected  by  the  .A.ct:  Spycr  v.  Ilj/aft, 
20  Beav.  621.  As  to  the  proceedings  and  proper  parties  for  obtiiining 
an  order  for  the  administration  of  the  real  estate  of  the  dececised,  see 
R.  S.  0.  Ord.  LV.  r.  4,  post,  Pt.  v.  Bk.  i.  Ch.  n. 
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Neither  at  law  nor  in  equity  is  any  charge  created  until 
judgment  is  obtained,  and,  the  claim  of  a  creditor  under  3  &  4 
Will.  IV.  c.  104,  being  a  claim  under  an  administration  in 
equity,  a  prior  equitable  alienee  will  take  precedence  over  the 
equitable  judgment  creditor  (i).  A  simple  contract  creditor 
cannot  get  a  judgment  under  3  &  4  Will.  IV.  o.  104,  giving  him 
a  priority;  he  can  only  get  a  judgment  as  against  the  heir-ajt- 
law,  which  will  put  the  Court  in  a  position  to  administer  the 
real  estate  for  the  benefit  of  all  the  creditors,  and  under  thait 
judgment  all  the  simple  contract  creditors  would  rank  'pari 
passu  amongst  themselves  {u) . 
Primary  It  is,  however,  a  well-known  rule,  that,  as  between  the  real 

liability  of       ^.nd  personal  representatives  of  all  deceased  persons,  the  personal 

personal  •         i        i         i         n     i  i      •    •  ■        i 

efstate  to  debts  estate  in  the  hands  of  the  exiecutor  or  administrator  is  the, 

descriTion-  primary  and  natural  fund,  which  must  be  resorted  to  in  the  first 
instance  for  the  paymtent  of  debts,  of  every  description, 
contracted  by  the  testator  or  intestate. 

But  it  is  clear  that  this  principle  can  oidy  regulate  the 
equitable  administration  of  assets,  and  does  not  extend  to  bhe 
legal  control  of  the  creditor  of  the  deceased;  for  in  respect  to 
persons  dying  before  the  commencement  of  the  Land  Transfer 
Act,  1897  (January  1st,  1898),  it  is  discretionary  with  the 
ci*editor,  if  his  debt  is  of  a  nature  to  bind  both  the  real  and  peir- 
sonal  estate,  whether  he  wiE  resort  to  the  personal  estate  in  the 
hands  of  the  executor,  or  to  the  real  estate  descended  or  devised : 
Hence,  if  the  obligee  of  a  bond  bring  an  action  of  debt  agains't 
the  heir,  the  latter  cannot  plead  that  there  is  an  executor  who, 
has  assets  (;r). 

In  order,  therefore,  to  support  and  enforce  the  primary 
liability  of  the  personal  estate,  as  between  the  representatives  of 
the  deceased  debtor,  it  is  an  established  rule  in  equity,  that  if 
the  creditor  proceeds   against   the  real   estate,   descended   or 

(i)  British  Mutual  Investment  Co.  v.  Smart,  L.  E.  10  Ch.  567;  Re 
Moon,  [1907]  2  Ch.  304. 

{u)   Walters  v.   Walters,  18  0.  D.  182. 

(x)  Bro.  Assets,  per  Descent,  33;  Davy  v.  Pepys,  Plowd.  439  6.; 
Quarles  v.  Capell,  Dyer,  204  b.;  Davies  v.  Churchman.  3  Lev.  189; 
Galton  V.  Hancock,  2  Atk.  426.  And  since  as  against  the  executor 
personal  estate  is  the  primary  fund  for  the  payment  of  debts,  it  follows 
that,  in  a  case  where  the  specialty  debts  exceed  the  personal  estate, 
the  executor  can  have  no  right  of  retainer  in  respect  of  a  simple  con- 
tract debt,  even  though  the  specialty  debts  may  in  fact  have  been  paid 
out  of  the  proceeds  of  real  estate  administered  under  3  &  4  Will.  IV. 
c.  104:  Walters  v.  Walters,  18  C.  D.  182.  But  see  now  Be  Harris, 
[1914]  2  Ch.  395. 
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devised,  the  heir  or  devisee,  who  has  sustained  the  loss,  shall  be 
allowed  to   stand   in   the   place   of  the   specialty   creditor,    to 
reimburse  himseK  out  of  the  personal  estate  in  the  hands  of  the  cousequent 
executors  {y):   Provided  such  reimbursement  will  not  prejudice  or^devisee^to 
any  of  the  creditors,  or  any  other  party  having  a  claim  equal  to  ^*^e  the  real 
or  more  javowred  than  the  heir  or  devisee  respectively.  rated  by  the 

Thus,  if  the  testator  enters  into  a  bond  for  himself  and  his  P®''«onal: 
heirs,  and  dies,  and  the  obligee  proceeds  against  the  heir,  and 
compels  him  to  pay  the  debt  out  of  the  real  assets,  the  heir  may 
recover  it  out  of  the  assets  in  the  hands  of  the  executor  (2). 
And  this  exoneration  is  extended  not  only  to  the  hceres  natus, 
the  heir-at-law,  but  also  to  the  hceres  faatus,  the  general 
devisee  (a),  or  a  particular  devisee  (h). 

Again,  it  is  discretionary  with  a  mortgagee,  whether  he  will 
proceed,  for  the  recoveiy  of  his  mortgage  debt,  against  the 
mortgaged  land  which  has  come  to  the  heir  or  devisee  of  the 
mortgagor,  or  against  the  executor:  But  if  the  mortgagee 
recovers  against  the  land,  the  heir  or  devisee  is  entitled  (unless 
the  case  is  within  the  operation  of  the  stat.  17  &  18  Vict, 
c.  113)  (c)  to  be  reimbursed  out  of  the  personal  estate  of  the 
mortgagor  {d) . 

{y)  Treat.  Eq.  B.  3,  c.  2,  s.  1.  Accordingly,  where  a  person  domi- 
ciled in  England,  who  was  indebted  in  money  upon  bond,  died  intestate 
leaving  real  estate  in  Scotland,  and  the  bond  debts  were  paid  by  the 
heir  out  of  the  produce  of  the  real  estate  in  Scotland;  Lord  Langdale, 
M.  R.,  held,  that  the  right  of  relief  or  demand  against  the  personal 
evstate,  which,  by  the  law  of  Scotland  is  given  to  the  heir  who  has 
paid  moveable  debts,  is  capable  of  being  made  available  in  England: 
Lord  Winchelsea  v.  Garetty,  2  Keen,  293.  And  in  all  cases,  where, 
in  the  course  of  administrations  in  different  countries,  the  question 
arises  whether  particular  debts  are  properly  and  ultimately  payable 
out  of  the  personal  estate,  or  are  chargeable  on  the  re^l  estate  of  the 
deceased,  the  law  of  his  domieil  will  govern,  in  cases  of  intestacy,  and, 
in  cases  of  testacy,  his  intention:   Story's  Confl.  Ch.  xiii.  s.  528. 

(z)  Armitage  v.  Metcalfe,  1  Chanc.  Gas.  74;  Anon.,  2  Chanc.  Cas. 
4;  Treat.  Eq.  B.  3,  c.  2,  s.  1. 

(a)  LutJcins  v.  Leigh,  Cas.  temp.  Talb.  54.  After  Luthins  v.  Leigh. 
and  before  Locke  Kings  Act,  it  became  a  settled  rule  in  equity  that 
the  pecuniaxy  legatee  had  priority  over  the  devisee,  although  the  devisee 
was,  under  the  Will,  entitled  as  against  a  residuary  leg.it'^e  io  have 
the  mortgage  paid  off  out  of  residue.  And  if  tlie  mortgagee,  by  virtue 
and  in  exercise  of  his  rights  as  creditor,  obtained  payment  of  his  debt 
out  of  residue,  it  was  held  that  on  the  doc-trine  of  mar-ihalling,  the 
legatee  was  entitled  to  stand  in  the  shoes  of  the  mortgagi^  creditor  as 
again.st  the  devised  realty:  Re  Smith,  [1899]  1  Cii.  371;  and  .S'MJ  post, 
p.    1328. 

(b)  Pocklcy  V.  Pochlcy,  2  Chanc.  Cas.  84;  Gallon  v.  Hancock,  2 
Atk.  436;   Fonbl.  Treat.  Eq.  B.  3,  c.  2,  s.  3.  not«  (e). 

(c)  Por.t,   p.    1312. 

{d)  Cope  V.  Cope,  2  Salk.  449.     Howell  v.  rricc,   1  P.  Wms.  292; 
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but  not  to 
prejudice  a 
per.«on  having 
prior  claim  to 
satisfaction. 


But  the  land  cannot  be  exonerated  out  of  the  personal  estate 
to  the  prejudice  of  any  person  having  a  prior  claim  to  be 
satisfied:  And  therefore  the  heir  or  devisee  shall  not  stand 
in  the  place  of  the  m-ortgageo  against  the  personal  assets,  if 
by  so  doing  he  would  disappoint  any  creditor  (e)  or  any 
legatee,  except  the  residuary  legatee  (/),  or  the  widow's  claim 
to  paraphenmlia  (g) . 

It  has,  indeed,  been  laid  do^vn,  as  a  general  proposition,  that 
the  equity,  to  have  the  personal  estate  applied  to  the  exoneration 
of  the  real,  subsists  only  between  the  heir  or  de^dsee,  and  the 
residuary  legatee,  and  not  against  specific  or  general  legatees  {Ji')- 

Johnson  V.  Milksopf,  2  Vern.  112;  Lutkins  v.  Leigh,  Cas.  temp.  Talb. 
54;  Galton  v.  Hancock,  2  Atk.  436.  And  it  will  make  no  difference, 
that  the  devise  is  of  the  lands  su-hject  to  the  incumbrances  thereon;  for 
such  a  qualification  is  no  more  than  what  is  implied,  since  the  testator 
could  not  devise  them  otherwise:  Serle  v.  St.  Eloy,  2  P.  Wms.  386; 
Bickham  v.  Cruttwell,  3  Mylne  &  Or.  769;  Hickling  v.  Boyer,  3  Mac. 
&  G.  643,  by  Lord  Truro.  Accordingly  where  a  testator  directed 
estates  to  be  sold,  and  the  produce  to  be  applied  in  payment  of  the 
mortgages  duo  from  him,  and  the  residue  of  the  produce  to  be  con- 
sidered and  applied  as  part  of  the  residue  of  his  personal  estate;  and 
ho  gave  and  devised  the  residue  of  his  real  and  personal  estate  upon 
trust,  after  payment  of  his  just  debts,  for  the  benefit  of  all  his  children; 
and  the  testator  afterwards,  by  a  codicil,  confined  the  residuary  gift 
of  the  produce  of  the  estates  directed  to  be  sold  to  his  younger  children ; 
it  was  held,  that  the  devisees  of  the  produce  of  the  real  estate  directed! 
to  be  sold  were  entitled  to  have  the  personal  estate  applied  in  pay- 
ment of  the  mortgages;  because  the  gift  was  in  effect  a  gift  of  the 
estates,  subject  to  the  mortgages;  and  the  gift  of  an  estate  subject  to 
a  mortgage,  does  not  deprive  the  devisee  of  the  right  to  satisfaction  of 
the  mortgage  out  of  the  personal  estate:  Wythe  v.  Henniker,  2  M.  & 
K.  635.  But  where  a  testator  having  an  estate  subject  to  a  mortgage 
of  4,460L  created  by  himself,  devised  it  to  A.  B.  in  fee,  "  he  paying 
the  mortgage  thereon;"  and  devised  his  residuary  real  and  personal 
estates  to  trustees  for  the  payment  of  his  debts,  &,nd  he  gave  to  the 
mortgagees,  through  the  medium  of  his  executors,  2,000Z.  to  ^exonerate 
the  estate;  it  was  held  that  the  words  "  he  paying  the  mortgage  there- 
on," imposed  a  duty  on  the  devisee  and  amounted  to  a  direction  or 
condition  that  he  should  pay  the  mortgage,  or  take  the  estate  subject 
to  the  burden  upon  it,  so  far  as  the  same  exceeded  2,000Z.:  Lockhart 
V.  Hardy,  9  Beav.  379.  See  also  Goodnrin  v.  Lee,  1  Kay  &  J.  377; 
Hatch  V.  Skelton,  20  Beav.  453. 

(e)  Bartholomew  v.  May,  1  Atk.  487. 

(/)  O'Neal  v.  Mead,  1  P.  Wms.  693;  Lutkins  v. .Leigh,  Cas.  temp. 
Talb.  53;  Davis  v.  Gardiner,  2  P.  Wms.  190;  'Bider  v.  Wager,  2  P. 
Wms.  335;  Me  Salt,  [1895]  2  Ch.  203;  Be  Smith,  [1899]  1  Ch.  365 
(ante,  p.  1305,  note  (a));  Be  Bobert-,  [1902]  2  Ch.  834.  A  fortiori, 
a  specific  legat-ee  of  a  mortgaged  leasehold  shall  not  have  contribution 
towards  his  mortgage  from  other  specific  legat-ees  of  leasehold:  Halli- 
well  V.  Tannei-,  1  Euss.  &  M.  633;  Wythe  v.  Henniker,  2  M.  &K.  635; 
Johnson  v.  Child,  4  Hare.  87;  Secus,  where  a  contrary  intention  is 
appai'ent:  Middleton  v.  Middleton,  15  Beav.  450. 

(g)  Tipping  v.  Tipping,  1  P.  Wms.  736;  ante,  p.  692,  note  (^). 

(h)  Hamilton  v.  Worley,  2  Ves.  Jun.  65;  Fonbl.  Treat.  Eq.  B.  3, 
c.  2,  s.  3,  note  (e). 
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And  this  is  unquestionably  true  with  respect  to  the  exoneration 
of  the  heir  (i) .  But  it  appears  to  be  clear  that  if  a  creditor, 
with  a  general  lien  on  the  land,  as  a  mere  bond  creditor,  recovers 
the  bond  debt  against  the  real  estate  devised,  the  devisee  will  be 
entitled  to  exoneration  out  of  the  personal  estate,  to  the  dis- 
appointment of  general  legacies  (/c).  Whether  he  would  also 
be  entitled  to  exoneration  to  the  disappointment  of  specific 
legacies,  is  a  question  which,  for  some  time,  was  doubtful  {I). 
But  it  seems  to  be  now  settled,  that  the  devisee  would  be  entitled 
to  compel  the  specific  legatees  to  contribute  to  the  payment  of 
the  debt,  but  not  wholly  to  exonerate  the  land  (m). 

Before  the  Wills  Act  a  residuary  devise  of  real  estate  Avas  Residuary- 
treated  as  specific.     It  was  at  one  time  supposed  that  the  effect    ^^^      '^^^^ 
of  sect.  24  of  that  Act,  in  making  Wills  speak  and  take  effect  specific 
with  reference  to  the  real  and  personal  estate  comprised  in  them 
as  if  executed  immediately  before  the  death  of  the  testator,  was 
to  alter  this  and  to  prevent  a  residuary  devise  of  real  estate 

(i)  LutJcins  V.  Leigh,  Cas.  temp.  Talb.  54;  Snelson  v.  Corbett, 
3  Atk.  369;  Re  Smith,  [1899]  1  Oh.  365. 

(/c)  It  is  cleax  that  general  legatees  cannot  marshal  the  assets  so 
as  to  stand  in  the  place  of  a  mere  bond  creditor  against  the  land 
devised.  See  -post,  p.  1326.  And  therefore  it  seems  to  follow,  that 
the  devisee  shall  be  exonerated  out  of  the  general  legacies;  besides,  it 
it  were  otherwise,  it  would  have  the  effect  of  making  a  devisee  of  land, 
who  in  every  case  is  as  much  a  specific  devisee  as  a  legatee  of  a 
specific  legacy,  bear  the  burden  of  the  debt  before  the  genei'al  pecuniary 
legatees. 

(l)  See  Cornewall  v.  Gornewall,  12  Sim.  298. 

{m)  Tombs  v.  Roch,  2  Coll.  490;  Oervis  v.  Qervis,  14  Sim.  654; 
and  see  fost,  p.  1327.  But  the  terms  of  the  Will  may  show  that  as 
between  the  devisee  and  a  specific  legatee  the  testator  intended  that 
legatee  to  have  priority.  Thus  in  Re  Saunders- Davies,  34  C.  D.  482, 
a  testator  devised  his  real  estate  to  the  use  of  his  wife  during  her  life 
or  widowhood,  with  remainder  to  the  use  of  trustees  for  a  term  of  five 
hundred  years,  on  trust  to  raise  by  mortgage  of  the  real  estate  or  out 
of  the  rents  and  profits,  portions  of  5,00UZ.  apiece  for  each  of  his 
younger  children,  with  remainder  in  strict  settlement,  the  testator's 
eldest  son  taking  the  first  life  estate.  The  testator's  general  personal 
estate  was  insufficient  for  the  payment  of  his  debts,  and  consequ-.^ntly 
the  specifically  bequeathed  personal  estate,  and  the  i*eal  estate  had  to 
contribute,  and  it  was  held  that  as  betwiM3n  the  portioners  and  the 
persons  entitled  to  the  real  estati^  on  which  they  were  charged,  the 
former  were  not  bound  to  contribute  to  make  good  the  deficiency. 
The  decision  in  this  case  seems  on  this  point  to  bo  inconsistent  with 
Long  V.  Short,  1  P.  Wms.  403,  but  North,  J.,  in  his  judgment  points 
out,  referring  to  the  judgment  of  Lord  Chanc>ellor  Brady  in  Jackson  v. 
Hamilton,  9  Ir.  Eq.  430,  that  the  report  of  Long  v.  Short  is  inaccurate; 
Me  Satmders-Dames  was  followed  by  Kekewich,  J.,  in  Re  Bawden, 
[1894J  1  Ch.  693.  See  post,  p.  1327,  uoto  (a);  and  cf.  Raifces  v. 
Boulton,  29  Beav.  43. 
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The  exonera- 
tion of  the 
real  estate 
confined  to 
oases  where 
the  claim  is 
the  proper 
debt  of  the 
deceased. 


being  treated  as  specific  (w),  but  it  is  now  established  that  there 
is  nothing  in  the  Act  to  alter  the  well  settled  rule  of  law  as  to 
the  effect  of  a  residuary  devise,  namely,  that  for  the  purpose 
of  payment  of  debts  it  is  to  rank  pari  passu  with  speoific 
devises  (o) . 

It  must  be  further  observed  that  the  exoneration  of  the  real 
estate  out  of  the  personal  is  confined  to  cases,  where  the  claim 
in  question  is  the  proper  debt  of  the  deceased;  for  if  it  be  not 
so,  his  heir  or  devisee  must  take  the  land  cum  0)iere :  Thus  if 
a  settlor  of  real  estate  in  contemplation  of  marriage  covenants 
for  payment  of  the  portions  of  children,  or  widow's  jointure  {p), 
or  if  a  person  makes  a  voluntary  gift,  by  way  of  charge,  and 
covenants  for  the  payment  of  the  money  (g),  the  land  will  be 
the  primary  fund  for  payment;  for  in  these  cases  the  charge  is 
in  its  nature  real  and  the  covenant  only  an  additional  security. 
Accordingly  in  Graves  v.  Hicks  (r),  a  father  having  agi'eed  to 
secure  a  marriage  portion  for  his  daughter,  mortgaged  part  of 
his  estates  for  that  purpose,  and  covenanted  to  pay  the  money : 
By  his  Will  he  directed  his  debts  to  be  paid,  first  out  of  the 
residue  of  his  personal  estate,  then,  out  of  his  money  in  the 
funds,  and  lastly,  out  of  his  residuary  real  estates:  And  Sir  L. 
Shadwell,  V.-C,  held,  that  the  mortgaged  estate  was  not  to  be 
exonerated  from  the  portion  out  of  the  personal  estate;  his 
Honour  being  of  opinion  that,  by  the  plain  intention  of  the 
parties,  the  covenant  of  the  father  was  meant  to  be  auxiliary 
only  to  the  charge  upon  his  land;  and  that  what  he  contracted 
to  do,  was  to  give  security  for  the  marriage  portion  (s). 

Again,  if  a  man  buys  an  estate,  subject  to  an  existing  mort- 
gage, the  land  remains  the  proper  fund  for  its  discharge,  and 
the  heir  or  devisee  of  the  purcha,ser  cannot  throw  the  debt  on 


(n)  Dady  v.  Hartridge,  1  Dr.  &  Sm.  236;  Barnwell  v.  Iremonger, 
ibid.  242;  Rotheram  v.  Rotheram,  26  Beav.  465;  Bethell  v.  Green, 
34  Beav.  302;   Rodhouse  v.  Mold,  35  L.  J.   Oh.  67. 

(o)  Hensman  v.  Fryer,  L.  R.  3  Ch.  420;  Lancefield  v.  Iggulden, 
L.  R.  10  Ch.  136;  Gibbins  v.  Eyden,  L.  E.  7  Eq.  371. 

(p)  Lanoy  v.  Aihol,  2  Atk.  444;  Edwards  v.  Freeman,  2  P.  Wms. 
438;  Coventry  v.  Coventry,  2  P.  Wms.  222;  Loosemore  v.  Knapman, 
Kay,  123.  But  see  Field  v.  Moore,  7  De  G-.  M.  &  G.  691,  where  the 
provision  was  first  secured  by  a  covenant  creating  a  debt  to  which 
the  covenant  for  securing  the  charge  was  manifestly  auxiliary. 

(q)   Wilson  v.  Darlington,  1  Cox,  172;  Ex  parte  Digby,  1  Jac.  253. 

(r)  6  Sim.   398. 

(s)  See  also  Ibbetson  v.  Ibbetson,  12  Sim.  206;  Jenkinson  v.  Har- 
cowrt,  Kay,  688;  Re  Anthony,  [1893]  3  Ch.  498. 
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the  personal  estate,  as  the  primary  fund  for  payment  (i).  So 
if  an  estate  descends  on  an  h'eir-at-law  (m),  or  is  devised  (a;), 
charged  with  a  mortgaged  debt,  and  the  heir  or  devisee  dies), 
leaving  the  debt  unpaid,  the  land  will  be  the  fund  for  its 
payment,  and  not  the  personal  estate  of  the  deceased  heir  or 
devisee  (?/):  In  other  words,  the  principle  only  extends  to  in- 
cumbrances created  by  the  testator  or  ancestor  himself. 

And  even  a  direct  and  original  mortgage  made  by  the  person 
to  whom  land  has  descended  or  been  devised,  w^ill  not  operate  to 
make  his  personal  estate  the  primary  fund  for  the  discharge  of 
the  mortgage  debt,  if  the  money  borrowed  was  for  the  purpose 
of  paying  off  the  debts  (2)  or  legacies  {a)  of  the  ancestor  or 
devisor;  and  the  law  ^\dll  be  the  same,  if  a  bond  (&)  or  noto  of 
band  {0)  is  given  by  the  heir  or  devisee  for  the  payment  of  debts 
or  legacies  charged  on  the  land.  However,  in  the  case  of 
Barhmn  v.  Lord  Thanet  {d),  a  mortgage  was  made  of  the  manor 
and  lands  of  Silsden  and  other  valuable  estates,  to  secure  a  debt 
of  80,000Z.  and  interest:  The  mortgagor  died  intestate,  leaving 
the  debt  wholly  unpaid;  and  his  heir,  being  pressed  to  pay  off 
30,000/.  part  of  the  80,000/.,  procured  a  person  to  advance  the 
sum  required  for  the  purpose,  and  the  original  mortgagee  there- 
upon joined  with  the  heir  of  the  mortgagor  in  a  deed  conveying" 
the  manor  and  lands  of  Silsden  to  the  person  making  the 
advance,  subject  to  a  proviso  for  redemption  at  the  end  of  five 
years,  being  an  equity  of  redemption,  altogether  different  from 
the  prior  equity  of  redemption,  ajid  the  interest  reserved  being 
five  per  cent,  instead  of  four  and  a  half  per  cent.,  which  was  the 

(t)  Coote,  Mortg.   786  et  seq.,  8th  edit. 

(lo)  Noel  V.  Lord  Henley,  7  Price,  241;  S.  C.  in  Dom.  Proc.  12 
Price,  213;   Be  Leeming,  3  Do  G.  F.  &  J.  43. 

(x)  Perldns  v.  Baynton,  2  P.  Wms.  664,  note  to  Evelyn  v.  Evelyn; 
Coot©,  Mortg.,  8th  ed.  788. 

{y)  Scott  V.  Beecher,  o  Madd.  96.  See  also  Lord  Ilchester  v.  Lord 
Carnarvon,  1  Beav.  209;  lyord  Clarendon  v.  Barham,  1  Y.  &  0.  Ch. 
C.  688;  Be  Taylor's  Estate,  1  Exch.  384;  Swainson  v.  Swainson, 
6  Do  G.  M.  &  G.  648;  Ilepivortk  v.  Hill,  30  Bcav.  484,  per  Eomilly, 
M.  E,.;   but  see  Bond  v.  England,  2  K.  »&  J.  44. 

(z)  Tankerville  v.  Fuwcett,  1  Cox,  237;  Perkins  v.  Baynton,  2  P. 
Wms.  664  (not©  to  Evelyn  v.  Evelyn);  Coot©,  Mortg.,  8th  od.  788. 

(a)  Basset  v.  Percival,  1  Cox,  268;  S.  C,  2  P.  Wms.  664.  not©; 
Cooto,  Mortg.,  8th  cd.  788. 

(?;)  BilUnghurst  v.  Walker,  2  Bro.  C.  C.  604;  Woods  v.  Hunting- 
ford.  3  Vcs.   131,  by  Ix)rd  Alvanley;  Coo(e.  Mortg.,  8tli  txl.  789. 

(r)   Maftheson  v.   Hardunrke.  2  P.  Wms.   665,  note. 

{d)  3  M.  &  K.  607.  This  ca-so  was  followed  by  llomilly,  M.  K..  in 
Bagot  V.  Bagot,  34  Beav.  134. 
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rate  reserved  in  the  original  mortgage:  And  it  was  held  by- 
Sir  J.  Leach,  M.  11.,  tliat  it  was  in  ell'cct  a  new  mortgage  by 
the  heir,  and  the  30,000Z.  was  thereby  constituted  his  personal 
debt.  In  Toionsend  v.  M.ostyn{e),  the  rule  was  laid  down  by 
Romilly,  M.  R.,  that  where  the  owner  of  property  adds  mort- 
gages of  his  own  to  other  mortgages  created  by  his  ancestor  and 
unites  them  together,  and  makes  himself  personally  liable  for 
the  payment  of  the  aggregate  sum,  the  whole  mortgage  debt 
then  becomes  his  debt. 

It  must  here  be  observed,  that  although  the  debt  is  nofc 
originally  the  debt  of  the  party,  yet  it  is  optional  in  him,  by 
sufficient  testimony  of  intention,  to  render  the  debt  his  oicn :  in 
which  case  his  personal  estate  will,  as  between  his  real  and 
personal  representatives,  become  primarily  liable  to  discharge 
the  debt  (/) . 

But  it  requires  clear  evidence  of  intention  to  make  the  debt 
his  own:  Thus  a  charge  by  Will  of  debts,  generally,  on  his  real 
and  personal  estate,  will  not  be  sufficient  of  itself  to  shift  the 
onus  from  land  which  came  to  him  already  mortgaged,  whether 
by  descent,  or  by  devise,  or  by  sale  (g).  So,  in  cases  where  the 
lands  came  to  the  deceased  by  deseent  or  devise,  his  concurrence 
in  the  deed,  and  his  personal  covenant  for  payment  of  the 
money,  on  assignment  or  transfer  of  the  mortgage,  being  only 
by  way  of  additional  security  to  the  mortgagee,  wiU  not  alter 
the  burthen,  as  between  his  real  and  personal  representatives  (h) . 
The  same  principle  applies,  if  other  estates  are  added  to  the 
security  on  a  further  sum  being  lent  (i),  or  if  there  bb  a 
covenant  on  his  part  for  increasing  the  rate  of  interest  (fc) .    And 

(e)  26  Beav.  76. 

(/)  See  Bruce  v.  Morice,  2  De  G.  &  Sm.  389. 

{g)  Lawson  v.  Hudson,  1  Bro.  Chanc.  Oas.  58;  Ancaster  v.  Mayer, 
1  Bro.  Chanc.  Oas.  454;  Hamilton  v.  Worley,  2  Ves.  62;  Butler  v. 
Butler,  5  Ves.  534;  Lord  Ilchester  v.  Lord  Carnarvon,  1  Beav.  290. 
See  post,   p.   1315  ct  seq. 

(h)  Bagot  v.  Oughton,  1  P.  Wms.  347;  Evelyn  v.  Evelyn,  2  P. 
Wms.  664;  Leman  v.  Newnham,  1  Ves.  Sen.  52;  Barham  v.  Loi-d 
Thanet,  3  M.  &  K.  607,  622;  Lord  Ucliester  v.  Lord  Carnarvon,  1  Beav. 
209;  Hedges  v.  Hedges,  5  De  G.  &  Sm.  330.  So  where  there  had 
been  a  mortgage  of  gavelkind  lands,  which,  upon  the  death  of  the 
mortgagee  intestate,,  descended  to  his  two  bix)thers  as  coparceners,  and 
the  elder  brother,  who  was  the  common  law  heir  of  the  mortgagor, 
purchased  of  the  other  brother  his  moiety  of  the  gavelkind  lands,  and 
covenanted  with  him  to  pay  the  whole  mortgage  money;  it  was  held 
that  he  did  not  thereby  ma,ke  the  mortgige  money  his  personal  debt: 
Barham  v.  Lord  Thanet,  3  M.  &  K.  607. 

{%)  Ancaster  v.  Mayer,  1  Bro.  Chanc.  Cas.  454,  464. 

{k)  Shafto  V.  Shafto.  1  Cox,  607;  2  P.  Wms.  664.  note. 
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it  seems  that  if  the  sums  borrowed  by  him,  and  added  to  the 
original  mortgage,  be  comparatively  small,  equity  will  not  con- 
sider that  he  had  different  intentions  as  to  the  different  sums, 
but  will  charge  the  real  estate  with  the  v/holc  (?).  In  case  the 
•deceased  was  a  purchaser  of  the  equity  of  redemption,  the  rule 
(apart  from  Locke  King's  Act,  17  &  18  Vict.  c.  113,  the  appli- 
cation of  which  may  be  negatived)  may,  perhaps,  bo  stated  to 
be,  that  unless  the  mortgagee  money  form  part  of  the  considera- 
tion money  for  the  estate,  or  the  purchaser,  by  communication 
with  the  mortgagee,  clearly  take  the  mortgage  debt  on  himself, 
it  will  be  considered,  as  between  his  real  and  personal  repre- 
sentatives, a  charge  on  the  land  (w):  And  the  mere  covenanting 
with  the  mortgagor  to  pay  the  debt  will  not  make  it  his  personal 
debt  {n).  If,  however,  the  purchaser  borrows  a  sum  of  money  to 
enable  him  to  complete  his  contract,  and  the  estate  is,  on  the 
purchase,  limited  to  the  lender  either  for  a  term  of  years,  or  in 
fee,  by  way  of  mortgage,  the  debt  is  the  proper  debt  of  the 
purchaser,  and  his  personal  estate  will  be  primarily  liable,  even 
although  part  of  the  money  borrowed  be  applied  in  discharge  of 
an  existing  mortgage  (o) . 

(Z)  Lewis  V.  Nanrjle,  Anibl.  15;0;  B.  C,  2  P.  Wms.  G64,  note.  This 
latter  doctrine  must,  it  should  seem,  be  received  with  much  caution: 
•Coote,  Mortg.,  8th  ed.  787. 

(m)  Sugd.  V.  &  P.  14th  edit.  195.  Where,  however,  the  deceased 
described  himself,  in  his  Will,  as  having  purchased  a  property,  subject 
to  a  mortgage,  but  it  appeared,  on  an  examination  of  the  history  of 
the  transaction,  that  ho  was  the  person  wlio  owed  the  money,  although, 
as  between  himself  and  the  mortgagee,  ho  did  not  appear  as  the  party 
who  contracted  the  debt,  Lord  Cottenham  held,  that  the  personal  estate 
was  primarily  liable:  For  that  if  a  man  borrows  money  in  the  name 
of  a  trustee,  the  debt  is,  in  one  way  or  other,  his  from  the  commcncon 
ment,  either  to  the  person  who  advances  the  money,  or  to  the  trustee 
in  whoso  name  it  is  borrowed:  BickJtam  v.  Cruttwell,  -i  My.  &  Cr.  763. 

{n)  Sugd.  V.  &  P.  14th  edit.  195.  "I  entirely  concur,"  said  Sir 
John  Leach,  M.  E.,  in  Barham  v.  Lord  Thanet,  3  M.  &  K.  G24,  "in 
the  opinions  expressed  by  Lord  Alvanley  and  Sir  William  Grant,  that 
the  purchaser  of  an  estate  subject  to  a  mortgage,  who  has  no  contract 
.or  communication  with  the  mortgagee,  and  who  merely  covenants 
with  the  vendor  to  pay  the  mortgage  debt,  does  uot  thereby  make  the 
mortgage-money  his  personal  debt;  and  that  his  covenant  is  to  bo 
considered  simply  as  an  indemnity  to  the  vendor,  wfio  has  pcrniiltpd 
the  amount  of  the  mortgage-money  to  be  deducted  from  the  price." 
A  distinction  has  been  made  between  the  case  of  a  man  contracting  to 
purchase  a  mere  equity  of  redemption,  and  a  contract  -for  tlie  purchase 
of  an  estate  for  a  given  sum,  of  wliich  the  mortgage  debt  forms  part, 
and  which,  on  tho  purcha.se,  is  discounted  out  of  the  consideration 
money;  in  which  latter  ca^  it  has  been  considered,  the  personal  estate 
of  the  pui'chaser  will  bo  tho  primary  fund:  Parsonn  v.  Frrrman,  2  P. 
Wms.  664,  note  (1);  Fori  of  Belvidere  v.  BorhfoH,  6  Bro.  P.  C.  299, 
Toml.  edit.;  see  Jarman  on  Wills,  6th  edit.  2043  el  aeq. 

(o)   Waring  v.  Ward,  5  Yes.  670;  S.  C,  7  Yes.  332;  Mills  v.  United 
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[Locke 
King's  Act.] 
17  &  18  Vict, 
c.  113:   After 
Dec.  31,  1854, 
heir  or  devisee 
of  real  estate 
not  to  claim 
payment  of 
mortgage  out 
of  personal 
assets. 


By  Stat.  17  &  18  Vict.  c.  113,  it  is  enacted  that  "when  any 
person  shall,  after  Ueoombcr  Slst,  1854,  die  seised  of  or  entitled 
to  any  estate  or  interest  in  any  land  or  other  hereditaments 
which  shall  at  the  time  of  his  death  be  charged  with  the  pay- 
ment of  any  sum  or  sums  of  money  by  way  of  mortgag-e,  and 
such  person  shall  not,  by  his  Will  or  Deed,  or  other  document, 
have  signified  any  contrary  or  other  intention  (p),  the  heir  or 

Counties  Bank,  [1912]  1  Oh.  231.  See  also  Marquis  of  Bute  v.  Cunynff- 
hame,  2  Euss.  Chanc.  Gas.  275.  So  where  A.  B.  purchased  an  estate 
in  consideration  of  an  annuity,  which  was  thereupon  charged  on  the 
purchase,  and  also  upon  another  estate,  and  A.  B.  covenanted  to  pay 
it,  his  personal  estate  was  held  primarily  liable  for  the  payment:. 
Yonge  v.  Furse,  20  Beav.  380. 

(p)  As  to  what  amounts  to  a  signification  of  a  "  contrary  or  other 
intention,"  there  were,  after  the  passing  of  the  Act,  a  series  of  cases 
in  which  it  was  held  that  directions  by  a  testator  that  his  debts 
should  be  paid  out  of  his  personal  estate  might  be  sufficient  indication 
of  intention  on  the  part  of  the  testator  that  land  should  not,  under  the 
Act,  be  primarily  liable  to  the  payment  of  the  mortgage  debt.  These 
decisions  led  to  the  passing  of  30  &  31  Vict.  c.  69  {i)ost,  p.  1314), 
expressly  enacting  that  such  direction  shall  not  be  a  sufficient  indica- 
tion, and  the  cases  are  therefore  of  no  importance  except  in  the  case  of 
testators  dying  prior  to  or  on  December  31st,  1867.  Moreover,  Locke 
King's  Act  Amendment  Act,  1877,  40  &  41  Vict.  c.  34  {lyost,  p.  1315), 
enacts  that  such  contrary  intention  shall  not  be  deemed  to  be  signified 
by  a  charge  of,  or  a  direction  for  payment  of,  debts  upon  or  out  of 
residuary  real  or  personal  estate  or  residuary  real  estate.  "Lord  Eomilly, 
in  Brownson  v.  Lawrance,  L.  E.  6  Bq.  1,  'decided  that  the  fact  that 
one  of  two  properties  comprised  in  the  same  mortgage  is  specifically 
devised  was  sufficient  to  exclude  the  principal  Act,  and  make  the 
estate  which  passed  under  the  residuary  devise  jyrimd  facie  liable  to 
the  whole  of  the  mortgage  debt;  but  this  case  "cannot,  it  seems,  now 
be  regarded  as  good  law,  and  Jessel,  M.  E.,  in  Sackville  v.  Smyth, 
L.  E.  17  Eq.  153,  refused  to  follow  it;  and  in  a  case  where  a  testator 
dying  after  30  &  31  Vict.  c.  69,  who  was  entitled  to  an  estate  subject 
to  a  mortgage,  devised  part  of  it  to  his  widow  for  life,  and  the  re- 
mainder to  his  residuary  devisee,  and  bequeathed  his  personal  estate 
subject  to  debts,  and  directed  that  the  deficiency  should  be  charged  on 
his  residuary  real  estate,  he  held  that  no  contrary  or  other  intention 
was  shown  within  the  meaning  of  Locke  King's  Act,  so  as  to  exonerate 
the  widow's  life  interest  from  keeping  down  a  proportionate  part  of 
the  interest  on  the  mortgage.  And  Malins,  V.-C.,  in  Oihhins  v. 
Eyden,  L.  E.  7  Bq.  371,  pointed  out  that  Lord  Eomilly,  in  Brownson 
V.  Lawrance,  had  probably  overlooked  the  fact  that  Hensman  v.  Fryer, 
L.  E.  3  Ch.  420,  had  decided  that  a  residuary  devise,  notwithstanding 
the  Wills  Act,  was  specific.  And  North,  J.,  in  Me  Smith.  33  0.  D. 
195,  dissented  from  Brownson  v.  Lawrance,  and  followed  Sackville  v. 
Smyth  and  Oihhins  v.  Eyden.  In  the  case  of  Be  Newm.arch,  9  C.  D. 
12,  Jessel,  M.  E.,  after  the  passing  of  30  &  31  Vict.  c.  69,  decided  that 
a  charge  of  debts  on  a  part  of  a  testator's  real  estate,  viz.,  his  residuary 
real  estate,  in  exoneration  of  the  rest,  without  specially  referring  to 
his  mortgage  debts,  is  not  an  expression  of  a  contrary  intention  suffi- 
cient to  exonerate  the  mortgaged  estate;  and  that,  as  Locke  King's 
Act  applies  to  a  mortgaged  estate,  different  portions  of  which  are 
devised  to  different  persons,  the  devisees,  in  the  absence  of  a  sufficient 
expression  of  a  contrary  intention,  must  conti'ibute  according  to  the 
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devisee  to  whom  such  land  or  hereditaments  sliall  descend  or  be 
devised  shall  not  be  entitled  to  have  the  mortgage  debt  dis- 

value  of  their  respective  portions.  And  where  a  testator  by  his  Will, 
dated  in  1877,  directed  his  executors  "  to  pay  all  my  just  debts,  funeral 
and  testamentary  expenses,  out  of  my  personal  estate  in  exoneration 
of  my  real  estate,"  it  was  held  that  a  debt  due  from  the  testator  at  • 
the  time  of  his  death  on  a  mortgage  of  part  of  his  real  estate  must 
be  borne  primarily  by  the  mortgaged  estate:  Re  Rossiter,  13  C.  D.  355. 
A  direction  that  a  mortgage  debt  on  Whiteacro  shall  be  paid  out  of  the 
proceeds  of  sale  of  Blackacre  exonerates  Whiteacre  to  the  extent  of 
those  proceeds,  but  does  not  indicate  a  general  contrary  intention  so 
as  to  enable  the  devisees  of  Whiteacre  to  come  on  the  general  personal 
estate  for  any  deficiency:  Re  Birch,  [1909]  1  Ch.  787.  It  is  to  be 
observed  that  where  real  and  personal  estate  are  comprised  in  the 
same  mortgage,  there  is  nothing  in  Locke  King's  Act  to  make  the  real 
estate  the  primary  fund  to  bear  the  whole  mortgage  debt:  this  musb 
depend  on  the  intention  of  the  mortgagor:  Trestrail  v.  Mason,  7  C.  D. 
655;  Leonino  v.  Leonino,  10  C.  D.  460.  See  also  Marquis  of  Bute  v. 
Cunynghame,  2  Kuss.  275;  Lipscomb  v.  Lipscomb,  L.  R.  7  Eq.  501; 
De  Rochefort  v.  Dawes,  L.  R.  12  Eq.  540.  Where  freehold  and  lease- 
hold lands  were  mortgaged  to  secure  the  same  advance  by  deeds  of 
even  date,  each  of  which  contained  a  covenant  for  payment  of  the 
mortgage  debt  and  interest,  the  leasehold  security  not  being  collateral 
in  the  sense  of  secondary  it  was  held  that  the  mortgage  debt  was 
payable  rateably  out  of  the  freeholds  and  leaseholds,  and  not  primarily 
out  of  the  freeholds.  But  otherwise,  if  on  the  construction  one  estate 
is  to  be  considered  as  the  primary  and  the  other  the  secondary  siK-urity. 
Re  Athill,  16  C.  D.  211.  The  principal  Act  was  held  to  apply  to 
equitable  mortgages :  Pembrooke  v.  Friend,  1  Johns.  &  H.  132;  Coleby 
V.  Coleby,  12  Jur.  N.  S.  496;  but  only  where  there  was  a  defined  and 
specified  charge  on  a  specified  estate:  Hepworth  v.  Hill,  30  Bc^v.  476. 
The  Act  was  also  held  to  apply  to  copyholds:  Piper  v.  Piper,  1  Johns. 
&  H.  91;  but  not  to  leaseholds:  Solomon  v.  Solomon,  33  L.  J.  Ch.  473; 
Re  Wormsleys  Estate,  4  0.  D.  665.  To  remedy  this  the  Act  of  1877 
(40  &  41  Vict.  c.  34),  pod,  p.  1315,  was  passed,  by  which  the  statutes 
17  &  18  Vict.  c.  113,  and  30  &  31  Vict.  c.  69,  wore  held  to  extend 
to  any  land  which  shall  bo  charged  with  the  payment  of  any  sum  or; 
sums  of  money  by  way  of  mortgage,  or  any  otlier  equitable  charge, 
including  any  lien  for  unpaid  purchase-money.  It  has  been  expressly 
decided  in  Re  Kershaw,  37  0.  D.  674,  that  the  effect  of  this  Act  is  to 
include  leaseholds  within  the  principal  Act,  and  render  them  subject 
to  a  lien  for  unpaid  purchase-money  in  exoneration  of  the  general 
personal  estate.  It  has  also  been  held  that  a  rent-charge  issuing  out 
of  leasehold  land  is  within  the  provisions  of  the  Act  of  1877:  Re  Frascr, 
[1904]  1  Ch.  Ill,  aff.  on  app.  [1904]  1  Ch.  726.  It  was  held  in 
Dacre  v.  Patrickson,  1  Dr.  &  Sin.  182,  in  a  case  where  personalty 
wont  to  the  Crown,  there  being  no  ne.xt  of  kin,  that  the  Act  applied, 
and  the  devisee  of  a  mortgaged  estate  was  not  'entitled  to  be  exonerated 
out  of  the  personalty  notwithstanding  the  words  of  the  statute  "  ob 
between  the  different  persons  claiming  through  or  under  the  decea-sed 
person."  See  further  as  to  what  is  an  "interest  in  land"  within  the 
meaning  of  the  statute,  Lewis  v.  Lewis,  L.  R.  13  Eq.  218,  in  which 
caseMalins,  V.-C,  decided  that  land  devised  upon  trusts  for  conversion, 
and  taken  in  its  converted  state,  is  not  an  interest  in  land.  It  is  to  bo 
observed,  however,  that  his  judgment  is  partly  based  on  the  words 
"  heir  or  devisee  "  being  inapplicable  to  such  a  subjix't-matter,  and 
that  now,  by  40  &  41  Vict.  c.  34,  the  words  "devisee  or  legatee  or 
heir  "  are  substituted.     But  the  Act  is  not  to  bo  extended  so  as  to 
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charged  or  satisfied  out  of  the  personal  estate  or  any  other  real 
estate  of  suoh  person,  but  the  land  or  hereditaments  so  charged 
shall,  as  between  the  different  persons  claiming  through  or 
under  the  deceased  person,  be  primarily  liable  to  the  payment  of 
all  mortgage  debts  with  which  the  same  shall  be  charged,  every 
•  part  thereof,  according  to  its  value,  bearing  a  proportionate 
part  of  the  mortgage  debts  charged  on  the  whole  thereof  (g) : 
Provided  always,  that  nothing  herein  contained  shall  affect 
or  diminish  any  right  of  the  mortgagee  on  such  lands  or  here- 
ditaments to  obtain  full  payment  or  satisfaction  of  his  mortgage 
debt  either  out  of  the  personal  estate  of  the  person  so  dying  as 
aforesaid,  or  otherwise  (r) :  Provided  also,  that  nothing  herein 
contained  shall  affect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  Will,  Deed  or  document  already  made,  or 
to  be  made  before  January  1st,  1855"  (s). 
30  &  31  Vict.        By  Stat.  30  &  31  Vict.  c.  69,  sect.  1  {t),  it  is  enacted  that  "  in 

include  every  interest  in  land,  tind.  therefore  a  debenture  giving  a  first 
charge  on  the  land  of  the  company  entitles  the  legatee  to  have  the 
charges  on  the  debenture  paid  off  out  of  the  personal  estate  of  the 
testator:  Be  Chantrell,  [1907]  W.  N.  213;  cf.  Re  Bowerman,  [19081 
2  Ch.  340.  Personal  estate  of  a  testator  may  •pj-o  tanto  be  converted, 
into  realty  by  a  contract  to  purchase  real  estate,  but  if  he  dies  without 
paying  the  purchase-money,  leaving  it  equitably  charged  by  way  of 
lien  on  the  land,  no  such  conversion  is  effected,  because  by  40  &  41 
Vict.  c.  34,  the  devisee  or  heir  is  not  '3ntitled  ix)  have  the  purchase- 
money  discharged  or  satisfied  out  of  any  other  estate  of  the  testator  or 
intestate:  Re  Gochcroft,  24  0.  D.  94.  In  the  icase  of  Hiulson  v.  Coolc, 
L.  E.  13  Eq.  417,  the  purchaser  had  died  intestate  in  1869,  and  the 
case  was  not  therefore  affected  by  40  &  41  Yict.  c.  34,  which  did  not 
apply  the  law  as  to  vendor's  lien  to  the  case  of  an  intestate  dying 
before  December  31st,  1877. 

(g-)  See  Evans  v.  Wyadt,  31  Beav.  217;  Trestrail  v.  Mason,  7  C.  D. 
655;  Leonino  v.  Leonino,  10  C.  D.  460;  and  see  last  note. 

(r)  Where  property  is  mortgaged  in  excess  of  its  value,  the  defi- 
ciency must  be  made  good  out  of  the  persona,l  estate  and  not  out  of 
the  other  real  estate:  Re  Holt,  85  L.  J.  Ch.  779. 

(s)  The  heir  of  an  intesta,te,  who  before  January  1st,  1855,  executed 
a  mortgage  reserving  the  equity  of  redemption  to  himself  and  his  heirs, 
is  not  within  this  saving  clause;  for  the  heir  claims  by  descent  and 
not  under  any  instrument:  Piper  v.  Piper,  1  Johns.  &  H.  91.  But  a 
Will  oxocuted  before  January  Ist,  1855,  is  a  Will  "  already  made  " 
within  the  meaning  of  the  clause,  notwithstanding  the  testator  died 
after  that  day.  Nor  does  a  mere  republication  by  codicil,  giving  no 
new  operation  to  the  material  dispositions  of  the' Will,  deprive  it  of 
that  chajracter:  Rolfe  v.  Perry,  32  L.  J.  Ch.  471.  This  proviso  only 
extends  to  a  devisee;  an  heir-at-law  taking  by  descent  from  an  in- 
testate is  not  within  the  proviso:  Nelson  v.  Page,  L.  E.  7  Eq.  25. 

(t)  "  The  meaning  of  sect.  1,  though  not  so  happily  expressed  as  it 
might  be,  appears  to  be  this,  that  if  a  testator  wishes  to  give  a  direction 
which  shall  be  deemed  a  declaration  of  an  intention,  contrary  to  the 
rule  laid  down  in  Locke  King's  Act,  it  must  be  a  direction  applying 
to  his  mortgage  debts  in  such  terms  as  distinctly  and  unmistakably  to 
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the  construction  of  the  Will  of  any  person  who  may  die  after  Jji  coustruing 

Wills  "eueral 

the  31st  Decemher,  1867,  a  general  direction  that  the  debts  or  direction  for 
that  all  the  debts  of  the  tefetator  shall  be  paid  out  of  his  personal  ^e^^o^\  ^^f 
estate  {u)  shall  not  be  deemed  to  be  a  declaration  of  an  intention  personalty  not 
contrary  to  or  other  than  the  rule  established  hy  the  said  Act  raortgage 
\i.e.,  Locke  Kind's  Act,  1854  i,  unless  such  contrary  or  other  debts  unless 

•  •  ,     1-1    1        P        ,  1      1         1    1  1  1  1.       •'-"^^  intention 

intention  /shall  be  further  declared  by  words  expressly  or  by  expressly 

necessary  implication  referring  to  all  or  some  of  the  testator's  ""P^e^- 

debts  or  debt,  charged  by  way  of  mortgage  (v)  on  any  part  of 

his  real  estate."     And  by  sect.  2  it  is  enacted  that  "in  the 

construction  of  this  Act  or  of  the  said  Act  [^.e.,  Locke  King's 

Act,  1854],  the  word  'mortgage'  shall  be  deemed  to  extend  to 

any  lien  for  unpaid  purchase-money  upon  any  lands  or  lieredita- 

ments  purchased  by  a  testator." 

By  Locke  King's  Act  Amendment  Act,  1877  (40  &  41  Vict.  40  &  4i  Vict. 

0.  34),  it  is  enacted  that  the  above-mentioned  statutes  shall  "  as    ' 

to  any  testator  or  intestate  dying  after  the  31st  of  December, 

1877,  be  held  to  extend  to  a  testator  or  intestate  dying  seised  or 

possessed  of  or  entitled  to  any  land  or  other  hereditament  of 

whatever   tenure,   which   shall   at   the   time  of  his  death   be 

charged  (x)  with  the  payment  of  any  sum  or  sums  of  money 

refer  to  or  describe  them":  'per  Giffard,  V.-C,  in  Nelson  v.  Page, 
L.  E.  7  Eq.  25. 

(m)  Although  the  Act  only  refers  to  a  direction  to  pay  debts  out  of 
personal  estate,  and  says  that  such  a  direction  shall  not  be  deemed  to 
be  a  declaration  of  an  intention  contrary  to  or  other  than  the  rule 
established  by  the  Act,  yet  Jessel,  M.  11.,  in  Re  Newmarch,  9  C.  D.  12, 
18,  said:  "It  is  impossible  consistently  with  the  Act  to  hold  that  a 
direction  to  pay  them  out  of  reaj.  estate,  or  out  of  a  mixed  estate  of 
realty  and  personalty,  does  evince  such  a  conti'ary  intention."  And 
this  view  seems  to  be  embodied  in  the  amending  Act,  40  &  41  Vict. 
c.  34.  See  also  Elliott  v.  Dearsley,  16  C.  D.  322.  But  a  direction 
to  pay  debts,  except  a.  mortgage  debt  on  a  particular  property,  shows 
that  other  mortga,ges  are  to  bo  paid  off:  Re  Valpy,  [1906J  1  Uh.  531. 

(v)  It  is  not  necessary  that  the  debt  or  debts  should  be  referred  to 
as  mortgage  debts:  all  that  is  required  is  that  the  debt  sliould  bo 
epecifically  described  and  identified  in  some  way.  Therefore  where  a 
testator  directed  his  private  debts  to  be  paid  out  of  the  proceeds  of 
certain  lifo  policies,  and  bequeathed  the  residue  of  his  personalty  sub- 
ject to  the  payment  of  his  trade  debts,  and  after  the  date  of  his  Will 
deposited  the  title  deeds  of  real  estate  with  his  banker  to  .secure  an 
overdrawn  trade  account,  it  was  held  that  the  direction  as  to  the 
payment  of  his  trade  debts  amounted  to  a  declaration  of  an  int^ontion 
contrary  to  or  other  than  the  rule  established  by  the  Act:  Re  Fleck i 
37  C.  D.  677. 

(x)  The  Act  applies  to  every  equitable  charge,  including  a  charge 
create<l  by  statute,  such  as  a  charge  for  estate  duty:  Re  Bowcnn<in. 
[1908]  2  Ch.  340;  and  to  land  which  has  be^'u  delivered  in  oxocution 
under  a  duly  registered  writ  of  elegit  to  the  judgment  creditors  of  a 
testator:  Re  Anthony,  [1892]  1  Ch.  450;  [189i3]  3  Ch.  498. 
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by  way  of  mortgage,  or  any  other  equitable  charge  includijQg 
any  lien  for  unpaid  purchase-money  {y) :  and  the  devisee  or 
legatee  or  heir  shall  not  be  entitled  to  have  such  sum  or  sums 
discharged  or  satisfied  out  of  any  other  estate  of  the  testator  or 
intestate  unless  (in  the  case  of  a  testator)  he  shall,  within  the 
meaning  of  the  said  Acts  [i.e.,  Locke  King's  Act,  1854,  and 
the  Act  of  1867  above  set  forth]  have  signified  a  contrary 
intention :  and  such  contrary  intention  shall  not  be  deemed  to 
be  signified  by  a  charge  of  or  direction  for  payment  of  debts 
upon  or  out  of  residuary  real  or  personal  estate  or  residuary  real 
estate." 

It  frequently  occurs  that  the  deceased  has  devised  his  real 
estate  for  the  payment  of  his  debts,  or  of  his  debts  and  legacies, 
or  has  charged  his  real  estate  with  their  payment  (0) .  With 
respect  to  the  exoneration  of  the  real  estate  from  legacies,  the 
general  rule  is  equally  clear  as  it  is  with  respect  to  debts,  that 
the  personal  estate  is  the  first  and  natural  fund  for  the  payment 
of  them;  and  the  real  estate  is  only  to  be  resorted  to  in  aid  o'f 
the  personal.  Therefore,  even  in  cases  where  there  is  no  doubt 
as  to  debts  and  legacies  being  effectually  charged  by  the  testator 
on  the  real  estate,  yet  the  personal  estate  remains  undisohaxged 
from  its  primary  liability  to  those  claims  (a) . 

Accordingly  it  has  long  been  the  settled  rule  of  Courts  of 
Equity,  that  the  direction  of  the  testator  to  sell  or  mortgage  his 
real  estate  for  the  payment  of  his  debts  and  legacies,  is  not  alone 
evidence  of  the  intention  of  the  testator  that  the  personal  estate 
should  be  exempt  from  those  charges,  and  amounts. only  to  a 


(y)  See  Be  Cocker  oft,  24  C.  D.  94;  Be  Eidd,  [1894]  3  Ch.  558. 

(2)  As  to  what  words  will  be  sufficient  to  charge  the  real  estate 
with  debts  and  legacies,  see  1  Eop.  Leg.  571  et  seq.,  3rd  edit.;  2  Pow. 
Dev.  644  et  9eq.,  Jarman's  edit.;  2  Jarman  on  Wills,  6th  edit.  ch.  xlvi. 
See  ante,  p.  503. 

(a)  Davies  v.  Ashford,  15  Sim.  42;  Boherts  v.  Boberts,  13  Sim. 
336;  Elliott  v.  Dearsley,  16  C.  D.  322,  which  case  must  be  taken  to 
have  overruled  the  dictum  of  Jessel,  M.  E.,  in  Gainsford  v.  Dunn, 
L.  E.  17  Eq.  405,  on  this  point:  per  'North,  J.,  in  Be  Boards,  [1895] 
1  Ch.  499.  Where,  however,  the  testator  directs  payment  of  legacies 
out  of  a  mixed  fund,  they  are  payable  rateably  out  of  realty  and 
personalty:  Be  Boards,  ubi  supra;  post,  p.  1322.  The  rule  that  a 
charge  of  debts  on  real  estate  does  not  of  itself  exonerate  the  personal 
estate,  applies  to  a  case  where  a  charge  for  payment  of  debts  is  created 
by  deed:  French  v.  Chichester,  2  Vern.  568.  But  no  such  rule  applies 
to  specific  personal  estate  similarly  charged,  and  therefore  the  charged 
personal  estate  must  be  applied  in  the  first  instance  to  the  payment  of 
the  debts  of  the  deceased  charger,  to  the  exoneration  of  his  general 
personal  estate  in  the  hands  of  his  personal  representative:  Trott  v, 
Buchanan,  28  C.  D.  446. 
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declaration  that  the  real  estate  shall  be  so  applied  to  the  extent 
in  which  the  personal  estate,  which  by  law  is  the  primary  fund, 
shall  be  insufficient  for  those  purposes  (6). 

Nevertheless,  it  is  clear,  that  a  testator  may,  if  he  pleases.  Testator  may 
give  the  personal  estate,  as  against  his  heir  or  any  other  i-eal  g'^onera^ 
representative,  discharged  from  the  payment  of  his  debts  and  personal 
legaci^  (c) :  And  in  such  case  the  rules  of  exoneration  in  favour 
of  the  heir  or  the  devisee,  wliich  have  hitherto  been  the  subject 
of  this  chapter,  altogether  fail  of  application. 

A  most  important  question,  therefore,  arises,  viz.,  what  is  the  What  expre*- 
mode  of  expression,  on  the  part  of  the  testator,  which  will  give  tor^suffid^^* 
the  personal  estate  exempt  from  such  payment,  in  contravention  to  exonerate 
of  the  ordinary  rule  that  such  estate  is  first  liable.  estate. 

In  the  earlier  oases,  it  was  laid  down,  that  express  words  of 
exemption  were  necessarj^  {d) :  But  this  rule  has  been  relaxed 
by  subsequent  decisions:  and  it  is  now  settled  that  the  personal 
fund  will  be  exempted,  if  the  intention  of  the  testator  in  its 
favour  can  be  collected  from  a  sound  interpretation  put  upon 
the  whole  Will;  in  other  words,  if  there  appears  from  the  whole 
testamentary  disposition,  taken  together,  an  intention  on  the 
part  of  the  testator  so  expressed,  as  to  convince  a  judicial  mind, 
that  it  was  meant,  not  merely  to  charge  the  real  esta.te,  but 
so  to  charge  it  as  to  exempt  the  personal  (e). 

It  is  obvious,  therefore,  that  it  is  impossible  to  lay  down  any 
general  rule  as  a  guide  upon  this  question;  since  the  construc- 
tion of  every  Will,  in  which  the  point  arises,  must  depend 
merely  upon  the  individual  circumstances  of  the  particular  case: 
and  in  these,  as  in  all  other  cases  of  inference  or  im'piica,tion, 
except  necessary  or  logical  implication,  there  may  be  adiffereaioe 
of  opinion  between  the  most  eminent  judges  who  are  called  on 
to  consider  the  circumstances.  The  difficulty  with  which  the 
whole  subject  is  surrounded  is  demonstrated  by  the  following 
observations  of  Lord  Eldon,  in  Booth  v.  Blimd'ell{f):    ''  On  a 

(6)  JRJiodes  V.  Budge,  1  Sim.  84,  85;  Walker  v.  Ilardwickc.  1  M.  & 
K.  39(5;  Forrest  v.  Prescott,  L.  R.  10  Eq.  515.  See  also  Re  Ovey, 
31  C.  D.   113;   Heron  v.   Poole,  42  L.   J.  Oh.  348. 

(c)  Ancaster  v.  Mayer,  1  Bro.  0.  0.  402. 

(rf)  Fereyes  v.  Jlobcrtson,  Bunb.  302;  Dolman  v.  Smith.  Pnx*. 
Chanc.  458. 

(e)  By  Lord  Eldon,  in  Bootle  v.  Blundell,  1  Meriv.  230;  Darren  v. 
Scott,  5  Euss.  32. 

(/)  1  Meriv.  219. 
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comparison  of  all  the  cases  which  have  arisen,  it  is  scarcely 
possible  to  find  any  two  in  which  the  Court  altogether  agrees, 
with  itself;  there  being  scarcely  a  single  circumstance  that  is 
considered  in  one  case  as  a  ground  of  inference  in  favour  of  the 
intention,  but  it  is  considered  in  other  cases  as  against  the  same 
inference;  and  I  can  find  no  rule  dcducible  from  all  that  has 
been  said  on  the  subject,  but  this  (which  appears  to  bs  a  rule 
supported  by  all  the  cases  taken  together),  namely,  that  since  it 
has  been  laid  down  that  express  words  are  not  necessary  to 
exempt  the  personal  estate,  there  must  be  in  the  Will  that  which 
is  sometimes  denominated  '  evident  demonstration,'  sometimes 
'  plain  intention '  and  '  necessaiy  implication,'  to  operate  that 
exemption"  {g). 

In  some  of  the  earlier  oases,  evidence  dehors  the  Will  was 
received,  to  show  the  testator's  intention:  But  on  this  point. 
Lord  Eldon  expressed  his  clear  opinion,  in  Booth  v.  Bhui- 
^eZZ  (^),  that  with  regard  to  circumstances  dehors  the  Will, 
which  liave  been  sometimes  called  in  to  assist  in  explaining  it, 
such  as  the  respective  amount  of  tiie  real  and  personal  estate,  the 
greater  or  less  degree  of  personal  favour  which  the  testator  may 
be  presumed  to  have  entertained  towards  this  or  that  objeot  of 
his  bounty,  and  others  of  that  nature,  they  ought  all  to  be  set 
aside  in  the  consideration  of  a  question  depending  on  a  Will*, 
such  question  being  fit  to  be  decided  only  by  an  examination 
of  the  whole  Will  taken  together  {i). 

The  principal  which  has  the  greatest  influence  on  tiie  deter- 
mination of  tliis  question,  and  which  has  been  uniformly 
supported  by  all  the  cases,  is,  that  it  is  not  enough  for  the 
testator  to  have  charged  his  real  estate  with,  or  in  any  maimer 
devoted  it  to,  the  payment  of  his  debts  and  legacies:  The  rule 
of  construction  is  such  as  aims  at  finding,  not  that  the  real 
estate  is  charged,  but  that  the  personal  estate  is  discharged  (k). 

{cf)  See  the  observations  made  on  this  passage  by  Knight  Bruce, 
V.-C,  in  Collis  V.  Robins,  1  De  Gr.  &  Sm.  141,  and  by  Lord  Halsbury, 
L.  C,  in  Kilford  v.  Blaney,  31  0.  D.  56,  61.  And  see  as  to  the 
meaning  of  "  necessary  implication,"  per  Lord  Eldon  in  Wilkinson  v. 
Adam,  1  V.  &  B.  422,  466. 

(A)  1  Meriv.   216. 

(i)  See  also  Inchiqudn  v.  French,  1  Gox,  9;  Stephenson  v.  Heath- 
cote,  1  Eden,  39;  Andretvs  v.  Emmot,  2  Bro.  C.  C.  297;  Standen  v. 
Standen,  2  Ves.  589;  Coote  v.  Coote,  3  J.  &  Lat.  175.  And  see  per 
Eigby,  L.  J.,  in  Be  Grainger,  [1900]  2  Ch.  756;  and  per  Lord  Davey 
in  S.  C,  sub  nom.  Higgins  v.  Dawson,  [1902]  A.C.  at  p.  9. 

{h)  Bootle  V.  Blimdell,  1  Meriv.  220. 
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In  other  words,  it  is  not  by  an  intention  to  cliarge  the  real,  but 
by  a  plain  intention  to  discharge  the  personal  estate,  that  the 
question  is  to  be  decided  {I) . 

Thus  it  has  been  held,  that  a  mere  bequest  of  residuaiy  Causes  where 
personal  estate  by  the  term  "  residue"  (m),  or  "  all  my  pereonal  exp^ression^by 
estate"  {n),  or  a  like  bequest,  after  preWous  sums  or  articles  testator  of 

„   .     /    ,  p  ,  ij  ,  .        intention  to 

given  out  oi  it  \p),  or  as  oi  personal  propert)^  not  otherwise  exonerate- 
disposed  of"  (p),  is  not  singly  sufficient  to  exempt  the  pereonal  personal 
fund  from  its  natural  primary  obligation  to  pay  debts  and 
legacies,  although  the  real  estate  be  also  subjected  to  their  pay- 
ment by  the  Will.  Again,  charging  the  real  estate  ever  so 
anxiously  for  the  discharge  of  debts  will  not  of  itself  exempt 
the  personal  (g) :  And  whether  the  whole  real  estate  be  charged 
with  debts  and  legacies  (r),  or  a  sufficient  part  of  it  (s),  or  a 
specific  part  of  it  (t),  or  it  be  given  in  trust  to  pay  debts  and 
legacies  by  sale  of  it  (z*),  or  a  term  of  years  be  created  out  of  it 
for  those  purposes  (y),  still  the  personal  estate  must  be  first 
applied.  Again,  neither  a  devise  for  payment  of  debts  and 
legacies  out  of  the  rents  of  real  estates  (x),  nor  a  devise  on  con- 
dition of  the  devisee  paying  the  debts  (?/),  nor  a  specific  bequest 
of  all  the  testator's  personal  estate  to  A.  followed  by  a  devise 
of  real  estate  to  B.  subject  to  the  payment  of  debts  (2),  nor  a 
mere  charge  of  funeral  and  testamentary  expenses,  as  well  as 
debts,  on  the  land  (a),  nor  an  express  charge  of  only  some  of 

{I)  Ibid.  230;  Bickham  v.  Cruttwell,  3  My.  &  Or.  763;  Collis  v. 
Bohins,  1  De  G.  &  Sm.  131,  141;  Trott  v.  Buchanan,  28  0.  D.  446,  453. 

(m)  Samwell  v.  Wake,  1  Bro.  C.  0.  144;  Tait  v.  Lord  Northwick, 
4  Ves.  824. 

(w)  Harewood  v.  Child,  cited  Oas.  temp.  Talb.  204;  Haslewood  v. 
Pope,  3  P.  Wms.  324;  BrummeL  v.  Prothero,  3  Ves.  Ill;  Aldridge  v. 
WalUcnurt.   1    Ball.    &  Boat.   312.     But  see  jwst,   p.   1321. 

(o)  Brydges  v.  Phillips,  6  Ves.  567. 

(p)  Hartley  v.   Hurle,  5  Ves.  540. 

{q)  By  Lord  Loughborough,  in  Tait  v.  Lord  Northwick,  4  Ves.  824. 

(?•)  Dolman  v.   Smith,  Prec.   Chanc.  456. 

(s)  Inchiqudn  v.  French,  Ambl.  33,  37;  S.  C,  1  Cox,  1;  Ehodes  v. 
Rudge,  1  Sim.  79. 

{t)  White  V.  White,  2  Vern.  43;  Bridgman  v.  Dove,  3  Atk.  201; 
Fitzgerald  v.  Field,  1  Euss.  Ohanc.  Oas.  428. 

{u)  Lnchiquin  v.  French,  1  Cox,  1;  Hancox  v.  Abbey,  11  Vos.  186. 

(v)  Tower  v.  Rous,  18  Ves.  132. 

(x)  Hartley  v.  Hiorle,  5  Ves.  540. 

ly)  Bridgmav  v.  Dovr,  3  Atk.  201. 

(z)  Re  Banks,  [1905]  1  Ch.  547. 

(a)  Walker  v.  Jackson,  2  Atk.  626;  Stephenson  v.  Heuthcoie,  1 
Eden,  38;  Brydges  v.  Phillips,  6  Vo.s.  570.  Soo  also  Oran/  v.  Minne- 
thorpe,  3  Vos.  103;  Hartley  v.  Harle,  5  Ves.  540;  MCleUnd  v.  Shmc. 
2  Scho.  &  Lef.  538;  Bootle  v.  Blwndell.  1  Moriv.  228.  229.  But  «>> 
post,  p.   1320. 
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the  debts  upon  the  personalty  (h),  will  exenrpt  the  personal 
fund  from  its  legal  primary  liability  (o). 

A  very  strong  inference  against  the  claim  of  exemption  of 
the  personal  estate  appears  to  be  the  circumstance  of  its  falling 
to  the  executor  for  his  benefit  virtute  officii  {d),  prior  to  tho 
statute  1  Will.  IV.  a.  40  (e),  or  in  an  instance  of  the  gift  of  the 
personal  estate  to  the  executor  as  ^  legacy,  and  the  appointment 
of  him  to  be  executor,  being  in  one  and  the  same  sentence  (/) : 
but  the  converse  of  the  proposition  above  stated,  i.e.,  the  gift  of 
the  legacy,  and  the  appointment  of  tlie  legatee  to  be  executor, 
being  in  distinct  sentences,  will  not  ,of  itself  afford  an  inference 
for  the  exemption  of  the  personal  estate.  Cases  are,  however, 
to  be  found,  in  which  the  executor  has  been  held  to  take  the 
personal  estate,  or  residue  of  a  personal  estate,  as  a  specific 
legacy,  exempt  from  the  payment  of  debts  (g). 

Again,  the  circumstance  of  the  same  persons  being  appointed 
trustees  and  executors  has  had  considerable  weight  in  inducing 
Judges  to  draw  an  inference,  that  ^the  personal  estate  is  not  tq 
be  exempted  (h):  and  Lord  Alvanley  has  I'emarked  (^),  that  the 
circumstance  of  the  trustees  tiot  being  ^the  executors  affords 
a  strong  inference  as  to  the  f cal  intention,  and  is  always  favour- 
able to  the  exemption  of  the  personal  estate  (k). 

It  has  been  already  stated,  that  ,3,  mere  charge  of  funeral 
expenses  upon  the  real  estate  will  niot  exempt  the  personal  fund 
from  its  primary  liability  to  debts,  &c.  However',  such  a  charge, 
in  concurrence  icith  other  circumstanaes,  has,  in  some  cases,  had 
importance  attached  to  it,  in  exempting  the  personal  estate  from 
debts,  &c.,  upon  the  reasoning,  that,  as  funeral  expenses  primarily 
attach  themselves  to  the  personal  fund  ^n  the  hands  of  executors, 
the  testator,  by  transferring  that  duty  from  them  to  the  trustees 
of  tho  real  estate,  must  have  intended  to  give  the  whole  of  the 
personalty  to  the  legatee,  specifically  discharged  from  every 
obligation  to  which  it  was  naturally  liable  (l).     On  the  other 

(&)  Watson  V.  Brichwood,  9  Ves.  447. 

(c)  1  Eop.  Leg.  609,  3rd  edit. 

(d)  Gray  v.  Minnethorpe,  3  Ves.  106. 

(e)  See  ante,   p.   1216. 

(/)  Bromhallv.  Wilbraham.  Cas.  temp.  Talb.  274;  Rhodes  y.  Budge, 
1  Sim.  79. 

{g)  Hall  V.  Brooker,  Gilb.  Eq.  Rep.  73. 

{h)  Dolmany.  Smith,  Prec.  Chanc.  456;  CJoote,  Mortg.  784,  8th edit. 

(i)  Bttrton  v.  Knoidton.   3  Ves.   108. 

(A-)  Coote,  Mortg.   784,  8th  edit. 

{I)  Burton  v.  Enovdton,  3  Ves.  108.  See  also  Greene  v.  Greene, 
4  Madd.  157;  Michel:  v.  Michell,  5  Madd.  69. 
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hand,  in  some  instances,  the  omission  ,to  charge  funeral  expenses 
on  the  real  estate  has  been  considered  a  circumstance  of  some 
weight,  to  show  that  the  personal  ^statc  is  not  to  bo  exempt, 
l)ecause  it  shows  that  the  testator  ^ntonds  the  pci-sonal  estate  to 
be  charged  beyond  the  particular  legacies  or  charges  mentioned 
in  the  Will,  and  being  once  broken  in  upon,  the  argument  of 
its  being  specific  is  destroyed  (m). 

Again  there  has  been  occasion  to  state  that  the  personalty  is 
not  exempted  by  the  fact  of  .the  debts,  &c.,  being  charged  upon 
the  real  estate,  and  a  mere  concomitant  bequest  of  all  tha  per- 
sonal estate  (ji).  However,  in  several  instances,  the  circumstance 
of  such  a  bequest,  as  distinguished  from  a  gift  of  the  residue, 
has  been  treated  as  having  weight  (o) . 

The  limits  of  this  Treatise  will  not  allow  that  the  different 
instances,  in  which  the  intention  of  the  testator  in  favour  of  the 
exemption  of  the  personal  estate  has  been  established,  should  be 
stated  at  large.  The  attention  of  the  reader  is  particularly 
directed  to  the  case  of  Booth  v.  Blundell{p),  in  which  almost 
every  circumstance  occurred  which  had  been  the  subject  of 
judicial  observations  in  preceding  cases,  and  upon  which  diffe- 
rent Judges  had  formed  different  opinions  as  to  their  effect 
singly  to  exonerate  the  personal  estate:  and  Lord  Eldon, 
after  going  through  a  review  of  those  cases,  and  making  full 
observations  upon  every  part  of  the  Will,  determined  that  the 
personal  estate  was  exonerated  from  the  primary  liability  to  pay 
debts. 

It  is  a  general  rule,  in  the  absence  of  any  expression  of  inten-  Where  the 
tion  to  the  contrary,  that  if  a  testator  charges  real  estate  with  person  in- 
payment of  debts  in  exoneration  of  his  jiersonal  estate,  and  temUHi  to  bo 

;  •      1         ■     T    ■  1       1        1        •     beiiehted  by 

Dequeaths  the  personal  estate  to  particular  individuals,  he  is  tho  exonera- 

held  to  have  intended  to  exonerate  his  pei-sonal  estate  for  tho  *'""  '"T;'!  ^ 

i  exoneration 

benefit  only  of  those  legatees,  and  therefore  if  the  bequest  of  the  iuolf  fail«. 
personal  estate  fails,  whether  by  the  death  of  the  legatees  in  (he 
lifetime  of  the  testator  or  by  reason  of  the  Statute  of  Mortmain, 
so  that  tho  personal  estate  goes  to   other  persons  than   those 
intended  by  the  tesUitor,  those  persons  are  not  ontithxl  tf)  tlio 

(m)  Brydges  v.   Phillips,  6  Ves.  570. 

(n)  Ante,   p.    1319. 

(o)  Totoerv.  Bous,  18  Ves.  139;  Bootle  v.  Blumlvll.  1  \Un\\.  228; 
Oreene  v.  Greene,  4  Madd.  148;  Michell  v.  Mirhcll,  5  Mndd.  69; 
CHlhertson  v.  Gilhcrtson,  34  B  av.  351;  Trott  v.  Biuhinan.  28  C.  I).  44(). 

(p)  1  Meriv.  193. 
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benefit  of  the  exoneration  (r).     In  other  words,  where  the  gift  to 
the  person  intended  to  he  benefited  by  the  exoneration  fails,  the 
exoneration  itself  fails.     And  this  principle  applies  whether  the 
•property  dealt  with  he  realty  or  .personalty  (s) . 
Legacies  It  is  necessary,  before  leaving  this  subject,  to  advert  to  a 

given  out  of  a  distinction  which  exists  with  respect  to  it,  between  debts  and 

particular  '■ 

fund:  legacies.     It  has  already  appeared,  that  a  pecuniary  legacy, 

given  generally,  without  specification  of  a  particular  fund  for  its 

payment,   is  primarily  chargeable   upon  the  personal   estate, 

although  in  other  parts  of  the  Will,  the  real  estate  is  made 

expressly  liable  to  it;  the  rule  of  law  considering  the  personal 

estate  as  the  natural  fund  to  bear  such  a  charge  (t):  But  if  the 

pecuniary  legacy  be  not  given  generally,  but  only  out  of  a 

particular  fund,  there  the  legatee  can  have  recourse  only  to  the 

particular  fund  (m)  :  and  in  this,  there  is  an  essential  difference 

between  debts  and  legacies  (x). 

exoneration  of      Further,  it  may  be  stated  as  a  rule  that  where  a  testator  gives 

ersonal  ^  certain  portion  of  his  2>ersonal  estate  and  expressly  directs  that 

estate.  it  shall  be  liable  and  applicable  to  the  payment  of  his  debts,  it 

is  an  exoneration  of  the  general  personal  estate  (y). 

Mixed  fund  of      Where  the  testator  directs  a  sale  of  his  real  estate,  and  the 

sonal  estatTiu  proceeds  and  the  personal  estate  are  thrown  into  one  mass,  which 

one  mass         j^e  subjects  to  the  payment  of  debts  and  legacies,  the  real,  and 

applied  to        the  personal  estate    must  contribute,  in   proportion   to   their 

debts  anV*      relative  amounts,  to  the  payment  of  the  debts  and  legacies  (z) : 

legacies : 

(r)  Dacre  v.  Patrickson,  1  Dr.  &  Sm.  182. 

(s)  Kilford  V.  Blaney,  31  0.  D.  55,  56.     See  also  Fisher  v.  Fisher, 

2  Keen,  610. 

{t)  Ante,    pp.     1316,    1318. 

{u)  Kirke  v.  Kirke,  4  Euss.  Chanc.  Oas.  435,  449.  See  Spurway 
V.  Glynn,  9  Ves.  483;  Hancox  v.  Abbey,  11  Ves.  179;  Gittinis  v.  Steele, 
1  Swanst.  24;  Rickets  v.  Ladley,  3  Euss.  Chanc.  Oas.  418;  Roberts 
V.  Roberts,  13  Sim.  336;  Dickin  v.  Edwards,  4  Hare,  273,  276;  Fream 
V.  Bowling,  20  Beav.  624;  Ion  v.  Ashton,  28  Beav.  379;  Sinnett  v. 
Herbert,  L.  E.  12  Eq.  201.  But  see  also  Mann  v.  Copeland,  and  the 
other   cases    cited,   ante,  p.   926.      See   fui'ther   Colvile   v.   Middleton, 

3  Beav.  570. 

(x)  Kirke  v.  Kirke,  4  Euss.  Chanc.  Oas.  449.  See  Noel  v.  Lord 
Henley,  7  Price,  241;  S.  0.  in  Dom.  Proc.  12  Price,  213,  nomine 
Noel  v.  Noel. 

(y)  Webb  v.  Be  Beauvoisin,  31  Beav.  576;  Vernon  v.  Manvers, 
31  Beav.  623;  Coventry  v.  Coventry,  2  Dr.  &  Sm.  470;  Trott  v. 
Buchanan,  28  0.  D.  446. 

(z)  Roberts  v.  Walker,  1  Euss.  &  M.  572;  Dunk  v.  Fenner,  2  Euss. 
&  M.  557;  Fowrdnn  v.  Gowdey,  3  M.  &  EI.  383;  Stacker  v.  Harbin, 
3  Beav.  479;  Salt  v.  Chattaway,  3  Beav.  576;  West  v.  Cole,  4  Y.  & 
Coll.  460;  Young  v.  Hassard,  1  Jones  &  Lat.  466;  Barry  v.  Harding, 
ibid.  475;  Att.-Oen.  v.  Southgate,  12  Sim.  77;  Shallcrosa  v.  Wright, 
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But  this  rule  is  not  applicable  .where  the  real  and  personal 

estate  are  not  thrown  into  one  mass,  notwithstanding  they  are 

both  given  to  the  same  persons,  in  trust  therewith  to  pay  debts 

and  legacies;   for  in  such  case  each  fund  retains  its  original 

character  and  its  original  liabilities  (a).     In  order  that  the  rule 

should  apply  it  is  not  necessary  that  the  testator  should  have 

directed  an  absolute  conversion  of  the  real  estate;  it  is  sufficient 

that  he  has  sho^\'n  an  intention  of  creating  a  mixed  fund  of 

realty  and   personalty  out    of   which   the   legacies   are   to    bo 

paid  (&).     The  fact,  however,  that  a  mixed  fund  of  personalty 

and  proceeds  of  sale  of  realty  is  created  will  not  exonerate  the 

personalty  from  its  primary  liability  in  the  absence  of  a  direction 

to  pay  the  debts  and  legacies  out  of  the  mixed  fund  (c) . 

It  may  here  be  mentioned  that  where  there  is  a  specific  devis;^  Specific 

or  a  specific  legacy,  the  presumption  is  that  the  testator  intended  Requests  not 
1  ,         -,      •  1  ,        ,1    1  ....  .  affected  by  a 

that  the  devisee  or  legatee  should  have  it  in  its  integrity:   general 

Therefore  a  general  charge  of  particular  legacies  on  the  whole  f^^^^^  °' 

°  .  legacies  on 

real  and  personal  estate  will  not   be  allowed  to  operate  as  a  real  and  per- 

1  -J  -•  £  \  'jDj-  1  /j\  sonal  estate. 

charge  in  derogation  oi  such  specinc  devise  or  legacy  (a). 

The  expression  in  a  Will  "aU  my  just  debts"  includes  all  the  "All  my  just 
testator's  debts  whenever  and  wherever  contracted,  and  therefori'  'j,''  *'^i'   ™^°* 
includes  a  debt  contracted  by  him  .after  the  making  of  the  Will, 
and  contracted  in  a  country  other  than  that  of  his  doniicil,  and 
secured  upon  property  in  that  country  (e). 

12  Beav.  505;  Robinson  v.  Governors  of  London  Hospital,  10  Hare, 
19.  Seo  also  Falkner  v.  Grace,  9  Hare,  282;  Lord  v.  Wightwich, 
1  Drewr.  576;  Tatlock  v.  Jenkins,  Kay,  654;  Bentley  v.  Oldfield. 
19  Beav.  225,  228;  Simmons  v.  Rose,  21  Boav.  37;  6  Do  G.  M.  & 
Or.  411;  Allan  v.  Gott,  L.  R.  7  Ch.  439;  Re  Spencer  Cooper,  [1908, 
1  Ch.  130;  Re  Smith,  [1913]  2  Ch.  216. 

(a)  Boughton  v.  Bouqhton,  1  II.  L.  C.  406;  Blann  v.  Bell,  5  Do 
G.  &  Sm.  658;  Tidd  v.  Lister,  3  Do  G.  M.  &  G.  857;  Tench  v.  Cheese, 
6  De  G.  M.  &  G.  453. 

(6)  Allan  v.  Gott,  L.  E.  7  Ch.  439. 

(c)  Elliott  V.  Dearsley,  16  C.  D.  322;  Re  Boards,  [1895]  1  Ch.  499. 

{d)  Sponq  v.  Spong,  1  Dow.  &  C.  365;  ante,  p.  928,  note  (y). 
Conron  v.  Conron,  7  H.  L.  0.  168.  See  also  Mannox  v.  Greener,  L.  R. 
14  Eq.  456.  "But,  after  all,  it  is  a  question  of  intention,  and  if  thero 
is  something  more  or  something  other  than  the  mere  fact  of  a  <"hargo 
upon  all  his  lands,  then  wo  have  to  consider  from  the  wholf  Will  what, 
is  the  intention  which  wo  are  to  attribute  to  the  testator":  per  Lord 
Herschell  in  Bank  of  Ireland  v.  McCarthy,  [1898]  A.  C.  181,  185. 

(e)  Maxwell  v.    Maxwell,  L.  R.  4  H.   L.  506. 
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SECTION  II. 

Marshalling  Assets  in  favour  of  Creditors  and 
Legatees. 

It  is  a  general  principle  of  equity,  that  if  a  claimant  has  two 
funds  to  which  he  may  resort,  a  person,  having-  an  interest  in 
one  only,  has  a  right  to  compel  the  former  to  resort  to  the  other; 
if  that  is  necessary  for  the  satisfaction  of  both  (/).  This  prin- 
ciple is  not  confined  to  the  administration  of  the  estate  of  a 
person  deceased,  but  applies  wherever  the  election  of  a  party 
having  two  funds  will  disappoint  the  claimant  having  the  single 
fund:  And  accordingly,  a  Court  of  Equity  will,  if  necessary, 
control  that  election,  and  compel  the  one  to  resort  to  that  fund, 
which  the  other  cannot  reach  (g).  But  the  more  general  practice 
is,  to  protect  the  claimant  on  the  single  fund  by  marshalling  the 
assets. 

In  favour  of         Thus  if  the  deceased  died  before  the  passing  of  the  stat. 
creditors.         3  ^  ^  ^.^j    jy    ^    jq^  ^-^^^^  -^^  ^^^^^^  ^^^  29th  of  August, 

1833,  and  there  were  creditors  of  the  deceased  by  specialty, 
and  creditors  by  simple  contract,  and  the  specialty  creditors, 
instead  of  resorting  to  the  real  assets,  which  they  alone  could 
reach,  proceeded  against  the  personal  estate,  to  the  exclusion  of 
the  simple  contract  creditors,  who  had  no  other  fund,  a  Court  of 
Equity  would  marshal  the  assets  by  permitting  the  simple 
contract  creditors  to  stand  in  the  place  of  the  specialty  creditors 
against  the  real  assets,  so  far  ;as  the  latter  should  have  exhausted 
the  personal  (i) :  And  the  rule  was  the  same  with  respect  to  real 
assets  devised,  as  those  descended  (k). 

(/)  Aldrich  v.  Cooper,  8  Ves.  388;  Tidd  v.  Lister,  3  De  G.  M.  & 
G.  857,  872;  Haynes  v.  Forshaw,  11  Hare,  93;  Legh  v.  Legh,  15  Sim. 
135;  Finch  v.  Shaw,  19  Beav.  500;  Gibson  v.  ^Seagrim,  20  Beav.  614; 
South  V.  Bloxham,  2  Hemm.  &  M.  457. 

{g)  See  Fonbl.  Treat.  Eq.  B.  3,  c.  2,  s.  6,  note  {i). 

[h]  See  ante,    p.    1301. 

(i)  But  they  shall  not  stand  in  the  place  of  the  specialty  creditors 
as  to  the  interest  which  would  have  accrued  on  the  specialty  debts  if 
they  had  remained  unsatisfied:    Cradock  v.   Piper,  15  Sim.    301. 

(A-)  Sclhy  V.  Selhy,  4  Russ.  Ch.  0.  341.  So  covenantees,  who  claim 
under  a  merely  voluntary  covenant,  have  been  held  entitled,  as  against 
devisees,  to  stand  in  the  place  of  mortgagees,  who  have  exhausted  the 
fund  provided  by  the  testator  for  the  payment  of  debts:  Lamas  v. 
Wright,  2  M.  &  K.  769;  Hales  v.  Cox,  32  Beav.  118.  But  the  assets 
will  not  be  marshalled  against  judgment  creditors:  Sharpe  v.  Lord 
Scarborough,  4  Ves.  538.  Now,  however,  it  would  seem  that  the 
Courts  would  not  give  any  priority  to  a  judgment  creditor  until  a 
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So  in  the  case  of  Aldrich  v.  Cooper  Q),  the  testator  died  seised 
of  freehold  and  copyhold  estate,  both  of  which  were  subject  to 
jnortgage;  The  personal  estate  was  exhausted  in  payment  of  the 
mortg-age  and  of  two  bonds  upon  which  the  testator  was  indebted 
to  the  mortgagee:  And  Lord  Eldon  held,  that  the  simple 
contract  creditors  were  entitled  to  stand  in  the  place  of  the 
mortgagee  pro  tanto,  against  both  the  freehold  and  copyhold 
estate.  So  in  another  case  (m),  the  specialty  creditors  of  a 
deceased  mortgagor  of  copyhold  and  freehold  estate  were  allowed 
to  stand  in  the  place  of  the  mortgagee  against  the  copyholds,  to 
the  extent  of  the  sum  which  the  mortgagee  had  received  from 
the  freehold  estate  (w). 

Again,  if  the  vendor  of  an  estate,  the  contract  for  which 
was  not  completed  in  the  lifetime  of  the  testator,  who  was  the 
jDurchaser,  is  afterwards  paid  his  purchase-money  out  of  the 
personal  assets,  the  simple  contract  creditors  of  the  testator  shall 
stand  in  the  place  of  the  vendor,  with  respect  to  his  lien  on  the 
estate  sold,  against  the  devisee  of  that  estate  (o). 

Formerly  there  was  a  doubt  (p)  as  to  how  far  this  principle 
of  equity  could  be  applied  to  prevent  a  secured  creditor  .from 
proving  under  a  decree  in  a  creditor's  suit  for  the  full,  amount 
-of  his  debt,  but  now  this  question  cannot  arise,  since  by 
the  Judicature  Act,  1875,  s.  10,  the  rules  of  bankruptcy  on 
this  point  are  imported  into  the  administration  by  the  Court  of 
insolvent  estates  {q). 

A  similar  equity  will  be  extended  in  favour  of  legatees:  In  favour  of 
Thus  where  a  specialty  creditor,  who  has  a  general  lien  on 
the  real  estate,  as  a  creditor  by  bond  in  which  the  deceased 
TDOund  himself  and  his  heirs,  receives  satisfaction  out  of  the 
personal  estate,  and  thereby  exhausts  it  so  as  to  leave  nothing 

writ  or  order  for  the  purpose  of  enforcing  it  'has  been  registered  under 
the  Liand  Charges  Registration  and  Searches  Act,  1888.  tSee  Land 
Charges  Act,  1900. 

(/)  8  Vos.  381..  overruling  Robinson  v.  Tonge,  1  P.  Wms.  679,  note. 

(to)   O'wynne  v.  Edwards,  2  Russ.  Ch.  C.  289,  in  -notis. 

(n)  The  specialty  creditors  could  not  otherwise  have  reached  the 
copyhold;  for  copyhold  estates  previous  to  the  passing  of  the  etat. 
3  &  4  Will.  IV.  c.  104  (soo  ante,  p.  1301),  were  not  liable  either  at 
law  or  equity  to  the  testator's  debts,  further  than  ho  had  subjected 
them  thereto. 

(o)  Selby  V.  Selby,  4  Russ.  Ch.  0.  33G. 

(p)  Greenwood  v.  Taylor,  1  Russ.  &  M.  185;  Mason  v.  Bogg,  2 
M.  &  Cr.  443. 

{q)  Sco  ante,   p.  773. 
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for  the  payment  of  legacies,  a  legatee  shall  stand  in  the  place 
of  such  specialty  creditor  as  against  the  real  assets  which  have 
descended  to  the  heir  (r).  "  In  the  case  of  legatees,"  said  Lord 
Eldon,  in  Aldrich  v.  Cooper  (s),  "against  assets  descended,  a 
legatee  has  not  so  strong  a  claim  to  this  species  of  equity  as  a 
creditor:  but  the  mere  bounty  of  the  testator  enables  the 
legatees  to  call  for  this  species  of  marshalling;  that  if  those 
creditors,  having  a  right  to  go  to  the  real  estate  desocnded, 
will  go  to  the  personal  estate,  the  choice  of  the  creditors 
shall  not  determine  whethei-  the  legatees  shall  be  paid  or 
not." 

And  on  the  same  principle  it  seems  to  be  clear,  that  if, 
since  the  passing  of  the  stat.  3  &  4  Will.  IV.  c.  104  (f),  by 
which  the  real  estate  is  made  liable  to  simple  contract  debts^  a 
simple  contract  creditor  should  receive  satisfaction  out  of  the 
personal  estate  and  thereby  exhaust  it,  the  legatees  would  be 
allowed  to  stand  in  his  place  against  the  read  assets  which  have 
descended. 

But  where  the  real  estate  does  not  descend  to  the  heir,  but  is 
devised  to  a  stranger,  or  to  the  heir  taking  as  devisee  (w),  the 

(r)  Bowaman  v.  Beeve,  Prec.  Chanc.  578;  LwtMns  v.  Leigh,  Cas. 
temp.  Talb.  54;  Hanhy  v.  Roberts,  Ambl.  128;  cf.  Re  Smith,  [1899] 
1  Ch.  365,  disapproving  Smith  v.  Smith,  10  Ir.  Ch.  Eep.  89,  461. 
Therefore  where  the  executor  of  a  testator  is  a  mortgagee  of  the  real 
©state,  as  to  which  there  was  an  intestacy,  and  also  a  legatee  under 
his  Will,  he  is  not  bound  to  satisfy  the  mortgage  debt  out  of  the  first 
sufficient  sum  of  personal  assets  that  comes  to  his  hands,  the  reason, 
being,  that  if  he  were  compelled  to  do  so,  and  thus  to  exhaust  the 
personal  estate,  he  would  be  entitled  to  come  against  the  real  estate  to 
the  extent  to  which  the  legacy  remained  unsatisfied:  Binns  v.  Nicholls, 
L.  E.  2  Eq.  256. 
(s)  8  Ves.  396. 
(0  Ante,  p.    1301. 

(tt)  See  the  MS.  note  of  Serjeant  Hill,  in  Blunt's  edition  of  Ambler, 
p.  383,  on  the  question  whether  a  devise  of  land  to  the  heir,  which 
is  void  as  to  passing  the  estate,  shall  not  exempt  the  lands  from  the 
legatees'  right  to  stand  in  the  place  of  specialty  creditors.  It  has 
been  held  by  Sir  L.  Shadwell,  V.-C,  that  since  the  stat.  3  «&  4  Will.  IV. 
c.  106  (Act  for  the  Amendment  of  the  Law  of  Inheritance),  wherever 
there  is  a  devise  to  the  heir,  he  must  be  considered  to  all  intents  and 
purposes  as  taking  by  devise  and  not  by  descent ;  for  the  third  section 
of  that  statute  is  not  to  be  considered  as  relating  exclusively  to  the 
law  of  inheritance,  but  has  also  application  with  regard  to  assets: 
Strickland  v.  Strickland,  10  Sim.  374.  And  even  in  cases  where  the 
testator  died  before  December  31st,  1833,  so  as  not  to  be  within  the 
operation  of  this  Act,  the  estates  devised  to  the  heir  are  not  in  equity 
to  be  applied  to  the  payment  of  the  testator's  debts  in  priority  to  other 
parts  of  his  estate  devised  to  other  persons:  Biederman  v.  Seymour, 
3  Beav.  368.  As  to  having  the  personal  estate  applied  in  exoneration 
of  the  real,  see  ante,  p.  1304  et  seq. 
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assets  are  not  marshalled  in  favour  of  general  letgatees,  so  as  to 
throw  the  creditors  on  the  real  assets  devised  (y).  And  this  rule 
is  not  confined  to  specific  devises  of  land,  but  extends  to  lands 
which  pass  under  a  residuary  devise  (a?).  If,  indeed,  the  lands 
devised  are  charged  with  debts,  the  assets  wdll  be  marshalled;  for 
lands  so  charged  are  applicable  to  the  payment  of  debts  before 
general  pecuniary  legacies  (?/). 

The  Land  Transfer  Act,  1897,  has  not  affected  the  application 
of  the  doctrine  of  marshalling  in  favour  of  pecuniary  legatees 
where  land  is  devised  subject  to  an  express  charge  of  debts  and 
the  personalty  is  exhausted  in  paying  the  debts  {z). 

With  respect  to  specific  legatees,  the  assets  shall  be  so  far 
marshalled  against  the  specific  devisees  of  real  estate,  upon 
failure  of  the  general  personal  estate,  that  the  devisee  and 
specific  legatee  shall  each,  in  proportion  to  their  respective  gifts, 
contribute  to  the  payment  of  the  specialty  debt  {a). 

(v)  Clifton  v.  Bitrt,  1  P.  Wms.  678;  Scott  v.  Scott,  Ambl.  383; 
Hanhy  v.  Fisher,  Ambl.  128;  Keeling  v.  Brown,  5  Vos.  359;  Aldrich 
V.  Cooper,  8  Ves.  397. 

(«)  Mirehouse  v.  Scaife,  2  M.  &\  Cr.  695.  But  it  must  be  remem- 
bered that,  notwithstanding  sect.  24  of  the  Wills  Act,  a  residuary  devise 
is  still  specific,  and  therefore  a  general  pocuniaiy  legatee  has  no  right 
to  have  the  assets  marshalled  as  against  the  residuary  devisee:  Hens- 
man  v.  Fryer,  L.  R.  3  Ch.  420;  (jhibbins  v.  Eyden,  L.  R.  7  Eq.  371; 
Lancefield  v.  Iggulden,  L.  R.  10  Ch.  136;  the  effect  of  which  would! 
be  to  throw  the  whole  deficiency  of  the  pecuniary  legacy  on  the 
devised  estate.  It  will  be  seen,  however,  that  Lord  Chelmsford,  in 
Sensman  v.  Fryer,  whilst  deciding  that  the  pecuniary  legatee  had  no 
right,  by  marshalling  in  the  sense  above  mentioned,  to  throw  upon 
the  devisee  the  whole  deficiency,  yet  decided  that  the  residuary  real 
estate  devised  and  the  pecuniary  legacies  wore  respectively  liable  to 
contribute  to  the  debts  of  the  testator,  which  his  general  personal 
estate  was  insufficient  to  satisfy,  pro  rata.  But  this  decision  is  con- 
trary to  the  settled  rule  that  personal  estate  not  specifically  bequeathed 
must  be  first  applied  in  payment  of  debts  before  the  real  estate  which 
passes  under  a  residuary  devise  can  be  resorted  to,  and  accordingly 
has  not  been  followed:  Collins  v.  LeuHs,  L.  II.  8  Eq.  708;  Dugdalc  v. 
Dugdale,  L.  It.  14  Eq.  234;  Tomldns  v.  Colthurst,  1  C.  D.  626; 
Farquharson  v.  Floyer,  3  C.  D.  109. 

(y)  Foster  v.  Cook,  3  Bro.  0.  C.  347;  Paterson  v.  Scott,  1  Do  G. 
M.  &  G.  531;  Surtees  v.  Parkin,  19  Beav.  406;  Re  Stakes  (1892), 
67  L.  T.  223;  Be  Salt,  [1895]  2  Ch.  203;  Re  Roberts,  [1902]  2  Ch. 
834.  The  law  on  this  subject  is  not  affected  by  the  stat.  3  &  4 
Will.  IV.  c.  104:  Rickard  v.  Barrett,  3  Kay  &  J.  289;  Re  Qraingcr, 
Datoson  v.  Iliggins,  [1900]  2  Ch.  756.  But  general  legatees  cannot 
marshal  the  assets  so  as  to  stand  in  the  place  of  a  mere  bond  icn^litor 
against  the   land  devised:  Ante,  p.  l.'J07,  note  (A;). 

(z)  Re  Kempster,  [1906]   1  Ch.  446;    Re  Balls,  [1909]    1  Ch.   791. 

(n)  AiUe,  p.  1307;  Long  v.  Short,  1  P.  Wms.  403;  Tombs  v.  Uoch, 
2  Coll.  490;  Oervis  v.  Oervis,  14  Sim.  654.  But  a  testator  may  by 
the  terms  of  his  Will  exclude  this  rule  if  his  intention  be  clear.  Thu^ 
in  Bateman  v.  Iloichkin,  10  Beav.  426,  where  a  testator  diroctt>d  all 
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Before  the  passing  of  Locke  King's  Act  and  the  Acts  amend- 
ing it,  much  discussion  occurred  as  to  the  rights  of  general 
legatees  in  cases,  where  a  creditor  having  a  specific  lien  on  the 
real  estate  resorted  to  the  personalty,  to  have  the  assets  ma.r- 
shalled  against  real  assets,  and  also  as  to  the  law  in  the  case  of 
a  vendor  having  an  equitable  lien  for  unpaid  purchase-money. 
The  general  result  of  the  authorities  was  in  favour  of  the  right 
of  pecuniary  legatees;  but  it  is  apprehended  that  no  such  dis- 
cussion can  arise  hereafter  in  cases  falling  witliin  the  operation 
of  the  above  Acts,  since  by  them  the  real  estate  subject;  to  tha 
lien  is  made  the  primary  fund  for  the  payment  of  the  debts 
secured  by  the  lien;  and  the  right  of  the  pecuniary  legatee,  aa 
well  as  that  of  residuary  legatees  and  the  next  of  kin,  to  marshal, 
can  no  longer  be  questioned  (&).  In  Re  Smith  (c),  the  testator 
had  under  the  doctrine  of  Greville  v.  Browne  {d)  charged  pecu- 
niary legacies  on  his  residuary  estate,  and  also  directed  certain 
mortgage  debts  on  specifically  devised  real  estate  to  be  paid  out 
of  the  residuary  estate,  and  the  Court  had  to  consider  what  was 
the  right  of  a  devisee  of  real  estate  cliarged  with  a  mortgage 
debt  of  the  testator  to  have  that  debt  paid  out  of  residue  as 
against  the  pecuniary  legatees,  and  the  learned  judge  said: 
"After  Lutkins  v.  Leigh  (e),  and  before  Locke  King's  Act,  it 
became  a  settled  rule  in  equity  that  the  pecuniary  legatee  had 
priority  over  the  devisee,  although  the  devisee  was  under  the 
Will  entitled,  as  against  a  residuary  legatee,  to  have  the  mort- 
gage debt  paid  off  out  of  residue.  And  if  the  mortgagee,  by 
virtue  and  in  exercise  of  his  rights  as  creditor,  obtained  payment 
of  his  debt  out  of  residue,  it  was  held  that  on  the  doctrine  fif 


his  debts  in  the  first  place  to  be  paid  out  of  his  personal  estate,  except 
his  leaseholds,  if  sufficient,  and  if  not  he  charged  his  real  estate  there-) 
with,  it  was  held  by  Lord  Langdale  that  the  specific  legacies  were 
liable  to  the  payment  of  the  debts  in  priority  to  the  real  estate.  And 
in  Raikes  v.  Boneton,  29  Beav.  41,  Eomilly,  M.  E.,  held  that  aa 
between  a  portion  charged  on  real  estate  and  the  person  to  whom  the 
real  estate  was  devised  subject  to  the  portion,  the  latter  alone  was 
liable  to  make  good  the  deficiency  of  the  testator's  general  personal 
estate.  See  also  Be  Saunders-Davies,  34  C.  D.  482;  and  Be  Bawden, 
[1894]  1  Ch.  693. 

(6)  Por  the  cases  in  which  these  questions  were  discussed,  see  the 
earlier  Editions  of  this  Work. 

(c)  [1899]  1  Ch.  365. 

(rf)  7  H.  L.  C.  689;  Greville  v.  Browne  finally  decided  that  where 
legacies  are  given  generally,  and  there  is  a  gift  of  the  residue  of  tha 
real  and  personal  estate,  the  legacies  are  charged  upon  the  entire 
residue. 

(e)  Cas.  t.    Tal.  53;  ante,  p.  1305. 
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marshalling  the  legatee  was  entitled  to  stand  in  the  shoes  of  the 
mortgage  creditor  as  against  the  devised  realty."  ....  "The 
effect  of  the  Real  Estate  Charges  Act,  1854,  commonly  known 
as  Locke  King's  Act,  was  to  benefit  the  pecuniary  legatee,  and 
not  to  prejudice  any  rights  he  previously  had  in  equity.  So 
that  if  a  testator  by  his  Will  negatived  the  application  of  the 
Act,  without  directing  that  the  rule  should  not  apply,  then  of 
course  the  rule  had  to  be  applied."  An  order  was  accordingly 
made  giving  priority  to  the  pecuniary  legacies  over  the  mort- 
gage debts  (/). 

Another  instance  of  marshalling  the  assets  in  favour  of 
legatees  eccurs  where  one  or  more  legacies  are  charged  on 
the  real  estate,  and  there  is  another  legacy  which  is  not  so 
charged.  There  the  legatee,  whose  legacy  is  not  so  charged, 
shall  stand  in  the  place  of  the  former  legatees,  to  be  satisfied 
out  of  the  real  assets  (g) . 

It  is  clearly  established  that  the  Court  will  not  marshal  assets 
in  favour  of  a  charitable  bequest,  so  as  to  give  it  effect  out  of 
the  personal  assets,  when  it  would  be  void  by  touching  an 
interest  in  land  {h). 

(/)  As  to  marshalling  assets  in  favour  of  rent-charges  of  mortgaged 
land  as  against  the  general  personal  estate,  see  Be  Fry,  [1912]  2  Ch.  66. 

(g)  Bligh  v.  Lord  Darnley,  2  P.  Wms.  620;  Bonner  v.  Bonner, 
13  Vos.  379;  2  M.  &,  Or.  700.  There  is  no  distinction  between  the 
case  of  a  class  of  legacies  and  a  case  of  individual  legacies;  for  the 
Court  presumes  that  the  testator's  intention  in  charging  the  land  is 
that  all  the  legacies  shall  be  paid  in  full:  Scales  v.  Collins,  9  Hai'o,  656. 

(h)  Robinson  v.  Geldard,  3  Mac.  &  G.  735,  744,  by  Lord  Truro. 
But  where  the  testator  (so  to  speak)  marshals  his  own  assets  bj 
directing  that  a  charitable  legacy  .^hall  be  paid  out  of  pure  personalty, 
the  result  of  such  a  direction  is  that  such  legacy  is  payable  in  full  out 
of  pure  personalty,  in  priority  to  other  legacies:  Robinson  v.  Geldard. 
3  Mac.  &  G.  735.  In  this  case  Lord  Ti'uro  said  that  he  considered 
the  charitable  legacies  so  directed  to  bo  paid  as  being  analogous  to,  if 
not  strictly  identical  with,  demonstrative  k^gacies.  This  direction, 
however,  does  not  exempt  the  charitable  legacy  from  bearing  its  pro- 
portion of  debts,  funeral  and  testamentary  expenses,  as  it  "would  do 
if  it  made  the  legacy  strictly  demonstrativa:  Tempest  v.  Tempest ,  7  Do 
G.  M.  &  G.  470;  Beaumont  v.  Oliveira,  L.  R.  4  Ch.  309.  affirming 
the  decision  of  Stuart,  V.-C,  L.  R.  6  Eq.  534.  See  also  Re  Somera- 
Cochs,  [1895]  2  Ch.  449.  But  it  should  bo  noted  that  in  tlie  ca.se  of 
testators  dying  after  August  5th,  1891,  attempts  to  marsluil  for  tlvc 
benefit  of  a  charity  are  it^ndorod  unnecessary,  for  by  sect.  3  of  the 
Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Vict.  c.  73).  impure 
personalty  has  been  exempted  from  the  provisions  of  the  Mortmain 
and  Charitable  Uses  Act,  1888  (the  statute  now  in  force):  and  by 
sect.  3  land  may  be  assured  by  Will  for  any  cluiritable  use,  but  must 
be,  except  as  otherwise  provided  by  the  Act,  sold  within  a  year  of  the 
testator's  death.  Leaseholds  apparently  fall  within  the  definition  of 
land  in  sect.   3.     See  Re  Kershaw,  37"  C.  D.  674,  where  the  similar 
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Order  in  It  soems  Convenient  in  reference  to  marshalling  to  set  forth 

are' applied ^in  the  Order  in  which,  in  the  absence  of  a  contrary  intention  suffi- 
payment  of      cicntlj  expressed,  assets  are  applied  in  the  payment  of  debts: 

(1.)  The  general  or  residuary  personalty,   not   specifically 

bequeathed  or  exonerated  or  exempted  (i),  including 

personalty  subject  to  a  general  power  of  appointment 

and  which  passes  under  a  residuary  gift  by  virtue 

of  sect.  27  of  the  Wills  Act  (;). 
(2.)  Real  estates  appropriated  to,  and  not  merely  charged 

with,  the  payment  of  debts  {k). 
(3.)  Real  estates  descended,  whether  acquired  before  or  after 

the  making  of  tlie  Will  (l). 
(4.)  Real  estates  devised,  charged    with    the    payment    of 

debts  (m). 
(5.)  General  pecuniary  legacies  pro  rata  (n). 

words  "  any  laxid  or  other  hereditaments  of  whatever  tenure,"  in  40  & 
41  Vict.  c.  34,  were  construed  to  include  leaseholds. 

(t)  Manning  v.  Spooner,  3  Ves.  117;  Harmood  v.  Oglander,  8  Ves. 
124.  A  share  of  residue  which  is  subject  to  a  secret  trust  is  in  the 
same  position  as  a  specific  legacy:  Re  Maddoch,  [1902]  2  Ch.  220.  As 
to  the  primary  liability  of  mortgaged  or  chai-ged  lands  to  bear  their 
own  chai'ges    by  Locke  King's  Acts,  see  ante,  p.   1312  et  seq. 

As  to  the  exoneration  of  personal  estate  as  against  the  heirs  or 
devisees  of  real  estate,  see  ante,  p.  1316  et  seq.  The  principle  was 
laid  down  in  Fisher  v.  Fisher,  2  Keen,  610,  and  followed  by  Wood  v. 
Ordish,  3  Sm.  &  Gr.  125,  that  as  between  the  heir-at-law,  the  next  of 
kin,  and  the  residuary  devisees  and  legatees,  a  lapsed  share  of  real 
and  personal  estate  ought  to  be  applied  in  the  same  order  as  if  the 
legatee  had  survived:  Byves  v.  Byves,  L.  E.  11  Eq.  539.  See  also 
Stead  V.  Hardaker,  L.  E.  15  Eq.  175;  Blann  v.  Bell,  7  0.  D.  382; 
Trethewy  v.  Helyar,  4  C.  D.  53,  and  Fenton  v.   Wills,  7  0.  D.  33. 

(;•)  Re  Hartley,  [1900]  1  Ch.  152. 

{k)  Manning  v.  Spooner,  3  Ves.  117;  Harmood  v.  Oglander,  8  Ves. 
124;  Phillips  v.  Parry,  22  Beav.  279. 

(Z)  Wride  v.  Clarke,  2  Bro.  0.  0.  261,  note;  Harmood  v.  Ogla.nder, 
ubi  supra;  Row  v.  Row,  L».  E.  7  Eq.  414.  Where  the  residuaiy 
personal  estate  is  insufficient,  the  estate  duty  payable  by  the  executor 
is  payable  out  of  undisposed-of  realty  in  priority  to  specifically  be- 
queathed personalty:  Re  Pullen,  [1910]  1  Ch.  564.  See  as  to  real 
estate  descended,  not  as  undisposed  of,  but  through  forfeiture  by  the 
devisee  under  a  Will,  note  (o),  infra.  Freeholds  escheating  to  the 
lord  are  assets  for  the  payment  of  debts,  but  whether  in  priority  to 
or  pari  passu  with  lands  specifically  devised  is  doubtful:  Evans  v. 
Brown,  5  Beav.  114;  Hwghes  v.  Wells,  9  Ha.  749;  cf.  also  PrescoU 
V.  Tyler,  1  Jur.  470;  Maffit  v.  Johnson,  2  Doug.  542. 

(?«)  Harmood  v.  Oglander,  uhi  supra;  Davis  v.  Topp,  1  Bro.  C.  C. 
524.  A  lapsed  share  so  charged  is  applied  in  the  same  order:  Ryves  v. 
Ryves,  L.  E.  11  Eq.  539. 

(n)  Clifton  v.  Burt,  1  P.  W.  680;  Lord  Chelmsford,  in  Hensman  v. 
Fryer,  L.  E.  3  Ch.  420,  decided  that  pecuniary  legatees  and  residuary 
devisees  must  contribute  pro  rata;  but  this  decision  has  not  been 
followed.     See  ante,  p.  1327  (x).     Kay,  J.,  in  Re  Bate,  43  C.  D.  600, 
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(6.)  Specific  and  residuary  devises  and  specific  legacies  pro 

rata  (o). 
(7.)  Real  and  personal  property  which  the  testator  has  power 

to   appoint,    and  which   he    has    ajjpointed,    by   his 

Will(p). 
(8.)  The   wife's  paraphernalia  are  assets  for  her  deceased 

husband's  debts  {q). 

seems  to  have  held  that  the  classification  of  general  pecuniary  legacies 
after  real  property  devised  charged  with  debts  is  wrong,  but  this  case 
has  not  been  followed:  Be  Stokes,  67  L.  T.  223;  Re  Bidler,  [1894] 
3  Ch.  250;  Be  Salt,  [1895]  2  Oh.  203;  Be  Boberts,  [1902]  2  Ch.  834; 
Be  Kempster,  [1906]  1  Ch.  446. 

(o)  Manning  v.  Spooner,  uhi  supra;  Lancefield  v.  Iggulden,  L.  R. 
10  Ch.  136;  Farquharson  v.  Floyer,  3  0.  D.  109;  Tombs  v.  Bach,  2  Coll. 
490;  Jackson  v.  Pease,  L.  R.  19  Eq.  96.  Demonstrative  legacies  are 
specific  only  so  far  as  the  funds  appropriated  to  them  by  the  testator 
are  sufiicient  to  meet  them:  Sellon  v.  Watts,  9  W.  R.  847.  Real  estate 
which  had  descended  to  a  testator's  heir-at-law,  not  because  it  was 
not  originally  disposed  of  by  the  Will,  but  by  reason  of  a  subsequent 
forfeiture  by  the  devisee  under  the  provisions  of  the  Will,  was  held 
not  liable  to  pay  the  costs  of  an  action  to  administer  the  testator's  estate 
in  priority  to  specifically  devised  and  bequeathed  freehold  and  lease- 
hold estates:  Hurst  v.  Hurst,  28  C.  D.  159.  It  is  the  settled  practice 
of  the  Chancery  Division  that  the  costs  of  an  administration  action. 
60  far  as  they  have  been  inci-eased  by  the  administration  of  the  real 
estate  are  to  be  borne  by  that  estate:  Be  Middleton,  19  C.  D.  552; 
and  this  practice  has  not  been  altered  or  affected  by  the  Land  Transfer 
Act  of  1897:  Be  Jones,  [1902]  1  Ch.  92;  Be  Betts,  [1907]  2  Ch.  149. 
As  between  real  estate  devised  charged  with  portions  and  specifically 
bequeathed  personalty  the  real  estate  must  contribute  in  proportion 
to  its  full  value  and  not  iji  proportion  to  its  value  less  the  amount  of 
the  portions:   Be  Saionders-Davies,  34  C.  D.  482. 

(p)  Fleming  v.  Buchanan,  3  D.  M.  &  G.  976;  Holmes  v.  Vogkill, 
7  Ves.  499;  ^2  Vcs.  208;  but  see  Be  Hartley,  [1900]  1  Ch.  152.  As 
to  property  over  which  married  women  have  a  testamentary  power,  see 
ante,  p.    1294  (o). 

(q)  Parker  v.  Harvey,  4  Bro.  P.  C.  609;  Bidovut  v.  Earl  Plymouth, 
2  Atk.  104;  but  see  now  Masson,  Templier  &  Co.  v.  De  Fries,  [19091 
2  K.  B.  831,  ante,  p.  593. 
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BOOK   THE   SECOND. 

THE  LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR,  IN  RESPECT 
OF  THE  ACTS  OF  THE  DECEASED:.  AND  THE  LIABIPITY  OF 
AN  EXECUTOR  OR  ADMINISTRATOR,  IN  RESPECT  OF  HIS  OWN 
ACTS. 

CHAPTER  THE  FIEST. 

THE  LIABILITY  OF  THE  EXECUTOR  OR  ADMINISTRATOR  IN  RESPECT 
OF  THE  ACTS  OF  THE  DECEASED. 

SECTION  I. 

The  general  question  as  to  what  Claims  upon  the  Deceased  sur- 
vive against  the  Executor  or  Administrator. 

In  matters  of  J[HE  general  rule  has  been  established  from  very  early  times, 
with  respect  to  such  personal  claims  as  are  founded  upon  any 
obligation,  contract,  debt,  covenant,  or  other  duti/,  that  the  right 
of  action,  on  which  the  testator  or  intestate  might  have  been 
sued  in  his  lifetime,  survives  his  death,  and  is  enforceable  against 
his  executor  or  administrator  (a) .     Therefore,  it  is  clear  that  the 

(a)  Touchst.  482;  1  Saund.  216  (a),  note  (1)  to  Wheatley  v.  Lane. 
It  was  said  by  Willes,  C.  J.,  in  Sollers  v.  Lawrence,  Willes,  421,  that 
"  actions  on  the  case  for  all  sorts  of  debts  and  duties  are  now  daily 
brought  against  executors,  though  this  was  formerly  doubted.  But 
the  law  has  been  now  so  settled  at  least  150  years."  And  therefore, 
notwithstanding  the  rule  actio  'personalis  moritur  cum  persona,  if  an 
injury  has  been  done  to  personal  property  of  the  plaintiff  for  relief 
arising  out  of  which  assumpsit  could  have  been  brought  as  in  the  case 
of  actions  against  carriers  and  bailees,  the  executors  of  the  deceased 
may  be  sued;  that  is  to  say,  the  executor  may  be  sued  on  the  obligation 
implied  by  law  on  which  assumpsit  would  have  lain  against  his  testator: 
Phillips  v.  Horn  fray,  24  0.  D.  439;  Batthyany  v.  Walford,  36  0.  D. 
269;  Peebles  v.  The  Oswaldtwistle  Urban  District  Council,  [1896]  2 
Q.  B.  159  (where  the  alleged  cause  of  action  arose  out  of  a  statutory 
duty);  Blachmore  v.  White,  [1899]  1  Q.  B.  293  (where  the  cause  of 
action  arose  from  a  breach  of  an  implied  contract  to  discharge  the 
customary  obligation  to  repair  a  tenement  according  to  the  custom  of 
the  manor).  And  see  further,  as  to  the  rule  actio  personalis  moritur 
cum  persona,    ante,  p.  608   et  seq.,  and  post,  p.   1338. 
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executors  or  administrators  are  answerable,  as  far  as  they  have 
assets,  for  debts  of  every  description  due  from  the  deceased, 
either  debts  of  record,  as  judgments,  statutes,  or  recognizances: 
or  debts  due  on  special  contract,  as  for  rent,  or  on  bonds,  cove-- 
nants,  and  the  like,  under  seal;  or  debts  on  simple  contract,  as 
notes  .unsealed,  and  promises  not  in  writing,  either  expressed 
or  implied  (6).  So  an  executor  may  be  sued  by  the  lord  of  a 
manor  for  a  relief  due  from  the  testator  (c) . 

In  the  case  of  l^ton  College  v.  Bemichamp  {d),  there  was  a 
rent  issuing  out  of  lands,  and  the  tertenant  died,  leaving  arrears 
due  to  Eton  College:  And  it  was  decreed  that  though  the 
person  of  the  tertenant  was  not  chargeable  with  the  rent  at  law, 
but  only  the  land  by  way  of  distress,  yet  his  executor  should 
pay  the  arrears  as  far  as  lie  had  assets.  So  it  is  said,  that  where 
a  man  binds  himself  and  his  heirs,  and  leaves  real  assets,  the 
heir,  taking  the  profit,  becomes  so  far  a  debtor,  that  his  executor 
shall  be  charged  (e). 

In  the  case  of  Wilson  v.  Tucker  (/),  an  action  was  sustained 
against  the  executor  of  an  attorney  for  negligence  by  the 
deceased,  in  transacting  the  business  of  the  plaintiff.  Such 
claim  may  be  regarded  as  arising  ex  contractu,  and  as  founded 
on  an  implied  promise  to  exercise  reasonable  care  and  skill  in 
the  performance  of  his  duty  as  solicitor  of  the  plaintiff  {g). 

And  there  is  no  difference  between  a  promise  to  pay  a  debt 
certain,  and  a  promise  to  do  a  collateral  act,  which  is  micertain, 
and  rests  only  in  damages,  as  a  promise  by  the  testator  to  give* 
such  a  fortune  with  his  daughter,  to  deliver  up  such  a  bond,  &c. : 
For,  wherever  in  those  cases  the  testator  himself  is  liable  to  an 
action,  his  executors  shall  be  liable  also  {h). 

It  must  be  observed,  however,  that  certain  forms  of  action  do 
not,  at  the  common  law,  surA'ivc  against  the  executor  or  adminis- 

(6)  Bac.  Abr.  Exors.  (P.)   1  C!om.  Dig.  Admon.  (B.  14). 

(c)  St.  John  V.  Bawdrvpp,  Noy,  43;  Com.  Dig.  Admou.  (B.  14). 

{d)  1  Chanc.  Oas.  121. 

(e)  Wentw.  Off.  Ex.  249,  256,  14th  edit.;  Henninffham's  Case,  Dyer, 
344,  6.  As  to  the  power  of  an  executor  or  administrator,  liable  as 
such,  to  the  rent,  covenants,  or  agroemcnt-s  contained  in  any  con- 
veyance on  chief  rent,  or  rent-charge  granted  or  as^iigntNl  to  or  mado 
and  entered  into  with  the  testator  or  intestate,  to  escape  future  liability 
thereunder,  see  the  provisions  of  Lord  St.  Leonards'  Act,  22  &  2."} 
Vict.   c.    35,  s.  28;    ante,  p.    1081. 

(/)  3  Stark.  N.  P.  C.  154.  See  also  DiUton  v.  Tayley,  18  ILill, 
MS.  285. 

{g)  Blyth  v.  Fladgate,  [1891]  1  Ch.  at  p.  366  ^-per  Stirling,  J.). 

{h)  Bac.  Abr.  Exors.  (P.)  2. 
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trator,  as  will  hereafter  be  shown  in  the  investigation  of  the 
subject  of  remedies  generally  (^):  But  other  actions  were  sub- 
stituted in  their  room  upon  the  very  same  cause  which  do 
survive  and  lie  against  the  executor  or  administrator  (fc). 

The  executors  or  administrators  so  completely  represent  their 
testator  or  intestate,  with  respect  to  the  liabilities  above 
mentioned,  that  every  bond,  or  covenant,  or  contract  of  the 
deceased  includes  them,  although  they  are  not  named  in  the 
terms  of  it(^):  for  the  executors  or  administrators  of  every 
person  are  implied  in  himself  (m). 

In  Haru'ood  v.  HilUord  (n),  a  sale  was  to  be  made  of  a  parcel 
of  land,  and  it  was  agreed,  between  the  plaintiflfs  and  the 
defendant's  testator,  that  if  it  should  not  produce  a  certain  sum, 
then  they  should  repay  each  other  proportionately  to  the  abate- 
ment; and  the  defendant's  testator  covenanted  for  himself  and 
his  executors,  to  pay  his  proportion  to  the  plaintifPs,  so  aa  the 
plaintiffs  gave  him  notice  in  writing  of  the  said  sale,  by  the 
space  of  ten  days;  but  it  was  not  said,  that  such,  notice  was  to 
be  given  to  his  executors  or  administrators:  And  the  whole 
Court  agreed,  that,  as  the  covenant  ran  in  interest  and  charge, 
the  executor  waslbound  to  pay  the  testator's  proportion,  although 
the  notice  was  given  to  the  executor  and  not  to  the  testator. 

It  is  clear,  also,  that  in  many  cases  a  liability  may  accrue 
against  the  executor  or  administrator,  after  the  death  of  the 
testator  or  intestate,  upon  a  contract  made  in  his  lifetirue, 
although  the  executor  or  administrator  be  not  named  therein: 
iThus  the  executor  is  liable  upon  a  bond  which  becomes  due,  or 
a  note  payable,  subsequently  to  the  death  of  the  testator  (o).  So 
where  a  man  covenanted  that  A.  should  serve  B.  as  an  appren- 
tice for  seven  years,  and  died,  it  was  held,  that  if  A.  departed 
within  the  term,  a  writ  of  covenant  lay  against  the  executor  of 
the  covenantor,  without  naming  him  (p).  So  if  A.  is 'bound  to 
build  a  house  for  B.  before  such  a  time,  and  A.  dies  before  the 
time,  his  executors  are  bound  to  perform  this  contract  (q).     And 

(t)  Post,  Pt.  v.  Bk.  n.  Ch.  i. 

{k)  Hamhly  v.  Trott,  Coxvp.   375,  by  Lord  Mansfield. 

{I)  Wentw.  Off.  Ex.  c.  11,  pp.  239,  243,  14th  edit.;  Bradhmy  v. 
Morgan,  1  H.  &  0.  249,  255. 

(to)  By  Lord  Macclesfield  in  Jlyde  v.  SMnner,  2  P.  Wms.  197. 

(«)  2  Mod.  268. 

(o)  Toller,  463. 

(23)  Bro.  Covenant,  12  Bac.  Abr.  Exors.  (P.)  1. 

Ig)  Quick  v.  Ludborrow,  3  Bulstr.  30,  by  Coke,  C.  J.  In  the  case 
of  Gordon  v.   Calvert,  2  Sim.   253;   4  Euss.   Ghanc.  Oas.  581,  it  was 
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in  cases  of  this  kind  the  ^executors  will  be  liable  even  where 
the  heir  is  named,  ajad  the  lexecutors  are  not  named,  in  the 
contract  (r) . 

Hence  it  appears  that  executors  or  administrators  more 
actually  represent  their  testator  or  intestate,  than  the  heir  does 
the  ancestor:  for  if  a  man  binds  himself,  his  executors  or 
administrators  are  bound,  though  not  named;  but  it  is  not  so  of 
the  heir  by  the  conunon  law,  however  large  an  amount  of  real 
assets  may  have  descended  to  him  (s):  but  by  3  &  4  Will.  IV. 
c.  104,  real  estate  of  a  deceased  OAviicr  is  chargeable  with  all 
liabilities  which  may  arise  out  of  obligations  entered  into  by  him 
during  his  life  (t) .  And  now  sect.  59  of  the  Conveyancing  Act, 
1881,  provides  that  "A  covenant  and  a  contract  under  seal, 
and  a  bond  or  obligation  under  seal,  though  not  expressed  to 
bind  the  heirs  and  real  estate,  shall  operate  in  law  to  bind 
the  heirs  and  real  estate  as  well  as  the  executors  and  adminis- 
trators and  personal  estate  of  the  person  making  the  same,  as 
if  the  heirs  were  expressed." 

The  proposition,  however,  that  executors  or  administrators  if  contract  i» 
are  liable  upon  every  contract  of  the  deceased,  although  they  be  P^il'^J^^^  ^ 
not  named,  must  be  understood  as  not  extending  to  cases  where  imbiiity  of 
the  contract  is  personal  to  the  testator  or  intestate :  for  in  such  ®^^°"  °^' 
instances  no  liability  attaches  upon  the  executors  or  adminis- 
trators, unless  a  breach  was  incurred  in  the  lifetime  of    the 
deceased  (u).     Thus,  if  an  author  undertakes  to  compose  a  work, 
and  dies  before  completing  it,  his  executors  are  discharged  from 
this  contract:   for  the  undertaking  is  merely  personal  in  its 
nature,  and,  by  the  intervention  of  the  contractor's  death,  haa 
become  impossible  to  be  performed  (x).     So  a  covenant  by  a 

held  that  the  executrix  of  a  surety  had  no  equity  to  support  an 
injunction  to  restrain  an  action  on  the  bond. 

(r)   Williams  v.   Burrell,   1   C.  B.  402. 

(s)  Co.  Lit.  209,  a;  Wentw.  Off.  Ex.  c.  11,  239,  240,  14th  edit. 

(0  Jiamer's  Devisees'  Case,  2  Do  G.  M.  &  G.  366;  ante,  p.  1303, 
note  (s). 

(w)  Hyde  v.  The  Dean  of  Windsor,  Cro.  Eliz.  533;  Siboni  v.  Kirk- 
man,  1  M.  &  W.  418,  423,  per  Parke,  B.  An  action  for  breach  of 
promise  of  marriage,  whore  no  special  damiigo  is  alleged,  docs  not 
survive  against  the  personal  representatives  of  the  promisor:  Chamber- 
lain V.  Williamson,  2  M.  &  S.  408.  Tho  special  damage  which  wouhl 
cause  the  right  of  action  to  survive  must  be  damage  to  tho  pi-opcrly, 
and  not  to  tho  person,  of  tlie  promiaoe,  and  must  l>e  within  the  con- 
templation of  both  parties  at  tho  date  of  tho  promise,  and  tho  action 
can  bo  brought  against  tho  executors  for  such  spt>cial  damage  only, 
and  not  for  general  damages:  Finl-ay  v.  Chirney,  20  Q.  B.  D.  494; 
Quirhe  v.  Thomas,  [1915]  1  K.  B.  798,  ante,  p.  619,  n.   (q). 

(x)  Marshall   v.    Broadhwrst,    1    Tyrwh.    349,  , by   Lord   Lyndhurst. 
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master  for  the  instruction  of  his  apprentice  is  personal  to  tho 
master,  and  his  executors  are  not  liable  upon  it  (?/). 

On  a  covenant  that  in  consideration  of  a  weekly  payment  to 
A.  and  his  executors  for  a  term  certain  A.  shall  not  exercise  a 
particular  trade,  the  executors  of  A.  are  not  bound  to  abstain 
from  exercising-  it  after  his  death  {z). 

So  it  has  been  said,  that  if  a  lessee  for  ycara  covenanted  for 
himself  to  repair  the  houses  demised,  omitting  other  words,  he 
is  bound  to  repair  only  during-  his  life,  and  the  executors  or 
administrators  are  not  bound  (a).  And  it  has  also  been  said, 
that  if  a  lessor  covenants  for  himself  only,  to  discharge  the  lessee 
of  all  quit-rents  out  of  the  land,  this  covenant  is  only  personal, 
and  will  bind  the  covenantor  only  during-  his  life  {h).  But  if  in 
these  cases  the  words  "  during-  the  term "  be  added  in  the 
covenant,  as  on  a  covenant  by  a  lessee  for  himself  to  repair  the 
houses  during  the  term,  or  on  a  covenant  by  a  lessor  for  himself 
to  discharge  the  lessee  of  all  quit-rents  d'uring  the  term :  in  these 
cases,  it  appears,  the  executors  and  administrators  also  \\dll  be 
charged  after  his  death  (c). 

In  Wentwwth  v.  Cock  (d),  the  plaintiffs  had  entered  into  an 
agreement  with  one  Cock  to  supply  him  with  a  certain  quantity 
of  slate  immediately;  and  with  a  certain  other  quantity, 
monthly,  at  a  fixed  price;  and  with  any  further  quantity, 
monthly,  that  he  might  require:  He  engaged  to  receive  the 
slate,  not  exceeding  200  tons  per  month,  and  the  agreement  was 
to  be  in  force  till  January  1st,  1838:  An  action  haWng  been 
brought  against  his  administrator,  for  refusing  to  receive  slate 
sent,  in  pursuance  of  the  contract,  after  his  death,  and  before 
January  1st,  1838,  it  was  contended  that  ,  the  contract  w^as 
personal  to  the  deceased,  and  was  not  obligatory  on  his  repre- 

In  Wentworth  v.  Cock,  10  A.  &  E.  45,  Patteson,  J.,  said  that  there 
was  a  case  at  X«iverpool  where  a  contract  to  build  a  lighthouse  was 
held  to  be  personal,  on  the  ground  of  its  being  a  matter  of  personal 
skill  and  science.  So  a  contract  to  play  a  piano  at  a  concert  has  been 
held  to  be  one  requiring  personal  skill,  and  to  be  conditional  on  tho 
contractor  being  well  enough  to  perform:  Robinson  v.  Davison,  L,.  E.. 
6  Exch.  269,  274. 

{y)  Baxter  V.  Burfield,  Bott.  P.  L.  pi.  696,  6th  edit.;  8.  C,  2  Stra. 
1266;  ante,  p.  627. 

(z)  Oooke  V.   Colcraft,  2  W.  Bl.   856;   3  Wils.   380. 

(o)  Touchst.  178.  But  see  Wentw.  Off.  Ex.  p.  250,  14th  edit. 
contra.     And  see  now  Conveyancing  Act,  1881,  s.  10. 

(&)  Touchst.  178;  Ingery  v.  Hyde,  Dyer,  114,  a.  But  see  Wentw. 
Off.  Ex.  uhi  supra.     And  see  now  Conveyancing  Act,  1881,  s.  11. 

(c)  Touchst.  178,  482.     Se«  also  Williams  v.  Burrell,  1  C.  B.  402. 

Id)  10  A.  &  E.  42. 
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fientatives:  But  the  Court  of  Queen's  Bench  held  that  the 
plaintiff  might  well  sue  the  administrator:  And  Lord  Denman 
said,  it  was  like  any  ordinary  case  of  goods  ordered  by  a. 
testator,  which  the  executor  must  receive  and  pay  for:  And 
Littledale,  J.,  observed,  that  the  administrator  was  bound  to 
pay  damages,  out  of  the  assets,  if  he  did  not  take  the  contract 
upon  himself.  In  Cooper  v.  Jarman  (e),  where  a  person  con- 
tracted with  a  builder  to  erect  a  house  on  a  piece  of  freehold 
land  belonging  to  him,  and  died  intestate  before  the  house  was 
finished,  it  was  held  by  Lord  Romilly,  M.  R.,  that  the  heir-at- 
law  was  entitled  to  have  the  house  finished  at  the  expense  of 
the  personal  estate  of  the  intestate. 

An  underwriting  contract  by  which  A.  agrees  to  place  the 
share  capital  of  a  company  is  not  a  contract  personal  to  A.  but 
is  one  which  can  be  enforced  against  his  executors  (/) . 

But  it  must  be  borne  in  mind  that  the  authority  of  an  agent 
is  revoked  by  the  death  of  his  principal:  consequently  the  agent 
cannot,  generally  speaking,  sue  the  executor  of  the  principal  in 
respect  of  services  as  agent  after  his  death,  though  performed  in 
pursuance  of  a  contract  made  with  him  in  his  lifetime  (g). 
Thus,  in  Campanariv.  Woodburn  (g),  where  A.  had  agreed  with 
B.  that  he  would  endeavour  to  sell  a  picture  belonging  to  B., 
and  that  if  he  succeeded  in  selling  the  same,  B.  should  pay  him 
100/.;  and  B.  died  before  his  picture  was  sold;  it  was  held 
that  A.  could  not  recover  the  lOOZ.  from  B.'s  executor. 

It  must  here  be  observed,  tliat  in  the  case  of  Perrof  v. 
Austin  {i),  it  is  said  to  have  been  resolved  by  the  Court  that  if 
one  covenants  that  his  executors  shall  pay  101.,  no  action  lies 
for  this  against  them.  But  Lord  Mansfield,  in  Plumcr  v. 
Marchant  (;),  said  that  Pcrrot  v.  Austin  was  an  extraordinary 
case,  and  there  is  a  query  in  the  very  report  (fc).     And  in  Poiccll 

(e)  L.  R.  3  Eq.  98,  followed  in  Re  Day,  [1898]  2  Ch.  510;  Re 
Hughes,  [1913]  2  Ch.  491.  In  Re  Day,  however,  it  was  also  hold  that 
whore  a  testator  contracted  to  build  upon  land  belonging  to  the  dcvi.seo 
by  an  independent  title,  tho  latter  could  not,  in  the  absence  of  con- 
sideration for  the  contract,  have  tho  buildings  completo<l  at  tho  cost 
of  tho  personal  estate. 

(/)  Re  Worthingfon,  [1914]  2  K.  B.  299. 

(g)  As  to  persons  acting  under  powers  of  attorney,  see  ante,  p.  677. 

(h)   15  C.  B.  400.     Of.   Wilson  v.  Harper,  [1908]  '2  Oh.  370. 

(t)  Cro.  Eliz.  382. 

0)  3  Burr.   1383. 

(k)  In  fact  it  appears  from  tho  statement  of  tho  nu'^e  in  Wentw. 
Off.  Ex.  p.  250,  14th  edit.,  that  the  decision  of  Perrot  v.  Austin  was 
merely  as  to  the  form  of  action.  "In  some  ca-see,"  says  that  nnthor, 
"no  action  of  debt  lieth  upon  a  covenant  to  pay  money;    as  if  A. 
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V.  Graham  (I),  it  was  held  that  an  action  mig-ht  be  sustained 
against  an  executor,  upon  a  promise  by  the  testator,  that  his 
executor  should  pay  to  the  plaintiff  the  sum  of  201.  in  con- 
sideration that  the  plaintiff  would  continue  in  the  service  of  the 
testator  till  his  deatli ;  and  that  it  was  not  necessary  to  aver  any 
promise  by  the  executor  to  pay  it. 
In  matters  of  With  regard  to  the  liability  of  an  executor  in  respect  of  the 
tortious  acts  of  the  deceased,  it  was  a  principle  of  the  common 
law,  that  if  an  injury  was  done  eitlier  to  the  person  or  propertj' 
of  another,  for  which  damages  only  could  be  recovered  in  satis- 
faction, the  action  died  with  the.  person  by  whom  the  wTong  was 
committed  (m):  and  at  this  day  (unless  the  case  falls  within  the 
statute  3  &  4  Will.  IV.  c.  42,  s.  2,  hereafter  to  be  mentioned)  (n), 
where  the  cause  of  action  is  founded  upon  any  malfeasance  or 
misjeasance,  is  a  tort,  or  arises  ex  delicto,  such  as  trespass  for 
taking  goods,  &c.,  trover,  false  imprisonment,  assault  and 
battery,  slander,  deceit,  diverting  a  watercourse,  obstructing- 
lights,  and  in  many  other  oases  of  the  like  kind,  where  the 
declaration  imputes  a  tort  done  either  to  the  person  or  property 
of  another,  and  the  plea  must  be  not  guilty,  the  rule  is  actio 
personalis  moritur  cum  persona ;  and  if  the  person  by  whom  the 
injury  was  committed  does,  no  action  of  that  kind  can  be  brought 
against  his   executor  or  administrator  (o).     But  the  case    is 

covenant  that  his  executor  shall  within  a  year,  or  such  a  time  after 
his  death,  pay  10?.  to  B.;  now  for  that  no  action  of  debt  was  main- 
tainable against  A.  himself,  it  lieth  not  against  his  executor,  but  only 
an  action  of  covenant;  as  was  held  in  the  late  Queen's  time."  See 
Randall  v.  Righy,  4  M.  &  W.  132,  per  Pai'ke,  B. ;  and  Ex  parte  'Tindal, 
8  Bing.  402;  S.  C,  1  U.  &  Scott,  607,  where  Tindal,  0.  J.,  and 
l/ittledale,  J.,  expressed  their  opinion,  in  which  Lord  Brougham  con- 
curred, that  if  a  man  covenants  that  his  executors  shall  pay  a  sum 
of  money  after  his  death,  this  creates  a  debt  just  as  much  as  if  he 
himself  had  covenanted  to  pay  it. 

(l)  7  Taunt.  580. 

(m)  1  Saund.  216,  a,  note  (1)  to  Wheatley  v.  Lane;  Kirk  v.  Todd, 
21  C.  D.  484,  489;  Re  Dwican,  [1899]  1  Oh.  387. 

(n)  Post,   p.    1346. 

(o)  1  Saund.  216,  a,  note  (1).  An  action  for  compensation  for  losses 
occasioned  by  misrepresentations  contained  in  a  prospectus  of  a  com- 
pany is  like  an  action  at  law  for  deceit,  and  is  therefore  of  a  per- 
sonal character,  and  the  estate  of  a  deceased  director  not  being  alleged 
and  proved  to  have  received  benefit  from  the  deceit,  his  executors  can- 
not be  made  liable  to  compensate  the  person  who  asserts  that  he  has 
been  injured  by  it:  Peek  v.  Ourney,  L.  E.  ^  H.  L.  377.  And  though 
there  is  a  decree  against  the  deceased  defendant  for  damages,  yet 
if  he  die  before  they  have  been  ascertained,  the  action,  being  one  of 
tort,  dies  at  the  moment  of  his  death,  and  the  proceedings  cannot 
be  continued  against  the  personal  representatives  of  the  deceased: 
Davoren  v.  Wootton,  [1900]  1  I.  R.  273.     Similarly,    where   certain 
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different  where  the  act  is  not  a  mere  tort,  but  is  a  breach  of  a 
quasi  contract,  where  the  claim  is  founded  on  breach  of  a  fidu- 
ciary relation,  or  on  failure  to  perform  a  duty  (p). 

Accordingly,  no  action  lies  against  an  executor  or  adminis- 
trator on  a  penal  statute  (q).  So  if  a  man,  served  with  a 
subpoena,  and  having  had  his  expenses  tendered  to  him,  neglects 
to  appear  as  a  witness,  and  dies,  no  action  lies  against  his 
executor  or  administrator  (r).  Again,  if  a  sheriff,  gaoler,  or 
keeper  of  a  prison,  suffered  one  in  execution  for  debt  or  damages 
to  escape,  though  hereby  the  party,  at  whose  suit  the  execution 
was,  was  entitled  not  only  to  an  action  upon  the  case  against 
such  officer  by  the  common  law,  but  also  to  an  action  of  debt 
by  the  statutes  Westm.  2,  and  1  Rich.  II.  c.  12;  yet  if  the 
officer  died,  no  action  lay  against  his  executor  for  the  same; 
beeause  the  suffering  the  escape  was  a  wrong  of  the  nature  of  a 

worthle^is  shares  wei'e  bought  from  a  testator,  the  purchaser  was  held 
not  entitled  to  prove  against  his  estate  in  an  administration  action 
for  damage<3  for  the  testator's  misrepresentation,  the  claim  being  for 
unliquidated  damages,  and  not  tor  the  recovery  of  any  asset  which  the 
plaintiff  could  claim:  Be  Duncan,  [1899]  1  Oh.  387.  In  the  case  of 
New  Sombrero  Phosphate  Co.  v.  Erlanger,  5  0.  D.  73  (affd.  3  App. 
Gas.  1218),  the  estate  of  a  deceased  member  of  a  syndicate  was  held 
liable  on  the  ground  that  he  was  a  partner,  and  that  the  action  there- 
fore did  not  die  with  him.  See  as  to  form  of  defence  in  actions 
against  a  partnership,  where  one  of  the  partners  has  died  after  writ 
and  appearance,  Ellis  v.  Wadeson,  [1899]  1  Q.  B.  714;  and  cf .  Phillips 
V.  Ilomjray,  24  C.  D.  439,  and  Re  Shephard,  43  0.  D.  131,  with  regard 
to  the  case  of  the  death  of  a  partner  after  judgment  has  been  obtained 
against  the  partnership.  Nor  can  the  executors  of  a  deceased  director 
be  made  liable  in  any  proceeding  which  is  of  the  nature  of  an  action 
of  negligence  {e.g.,  where  it  is  sought  to  charge  them  for  loss  beyond 
tho  amount  of  the  money  placed  in  the  directors'  hands):  Overend, 
Gurney  &  Co.  v.  Gurney,  L.  E.  4  Oh.  701;  L.  E.  5  H.  L.  480.  It 
has  been  held  that  the  e.KCCutors  of  a  deceased  director  cannot  be  pro- 
ceeded against  by  summons  under  sect.  165  of  tho  Companies  Act, 
1862:  lie  British  Guardian  Life  Assurance  Co.,  14  0.  D.  335.  Tho 
maxim,  "  Actio  personalis,"  &.C.,  applies  in  tho  case  of  a  deceased 
director  who  may  have  incurred  liability  under  sect.  84  of  tho  0;>ra- 
panies  (Consolidation)  Act,  1908,  and  in  the  absence  of  proof  tliat 
tho  estate  of  the  director  has  benefited  by  his  tortious  act  no  right  of 
action  will  survive:  Geipel  v.  Peach,  [1917]  2  Ch.  108.  But  tho 
right  of  a  director  to  recover  contribution  from  the  reprcsontalive  of 
a  decrascHl  director  does  survive:  Shepheard  v.  Bray,  [1906]  2  Cli.  235; 
[1907]  2  Ch.  571. 

(p)  Concha  v.  Murrieta,  40  0.  D.  at  p.  553  {per  Cotton.  L.  J.); 
Peebles  v.  The  Oswaldtwistle  Urban  District  Council.  [18!K)]  2  Q.  B.  159 
(where  tho  alleged  cause  of  action  aro^  out  of  a  statutory  duty  to  tho 
deccasod);  Blyth  v.  Fladgate,  [1891]  1  Oh.  366  (where  tho  claim 
arose  out  of  negligence  of  a  solicitor). 

{q)  Wentw.  Off.  Ex.  255,  14th  otlit. 

(r)  Ibid. 
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trespass  (s).  So  at  the  common  law,  if  a  man  was  appointed 
executor,  and  committed  a  devastavit  and  died,  the  executor  of 
such  executor  was  not  liable  for  the  devastavit,  upon  the 
principle  that  it  was  a  personal  tort  in  his  testator,  which  died 
with  the  person  {t).  But  now,  by  the  statute  30  Car.  II.  c.  7, 
explained  and  made  perpetual  by  4  &  5  Will.  &  Mary,  c.  24, 
s.  12,  the  executors  or  administrators  of  any  executor  or  ad- 
ministrator, whether  rightful  or  of  his  own  wrong,  w^ho  shall 
waste  or  convert  to  his  own  use  the  estate  of  his  testator  or 
intestate,  shall  be  liable  and  chargeable  in  the  same  manner 
as  their  testator  or  intestate  would  have  been  if  he  had  been 
living  {u). 
in  some  cases  In  some,  however,  of  the  cases  above  mentioned,  a  remedy 
be  had  in  might  be  had  against  the  executor  or  administrator  in  another 
another  form:  form:  Thus,  although,  at  the  common  law,  an  action  of 
trover  upon  a  conversion  of  the  testator  dies  with  him,  yet 
if  the  goods,  &c.,  taken  away,  continue  still  in  specie,  in  the 
hands  of  the  executor  or  administrator  of  the  wrong-doer, 
replevin  or  detinue  will  lie  against  such  executor  or  adminis- 
trator to  recover  them  back  (x) :  or  trover,  laying  the  conver- 
sion to  have  been  by  the  executor  (y):  or,  in  case  they  are  sold, 
an  action  for  money  had  and  received  to  recover  their  value  {z). 
Again,  an  action  on  the  custom  of  the  realm  against  a  common 
carrier  is  for  a  tort  and  supposed  crime;  and  the  plea  is  not 
guilty;  therefore,  at  the  common  law,  it  will  not  lie  against  the 
carrier's  executors:  But  an  action  of  assumpsit  will  lie  against 

(s)  A7ion.  Dyer,  271,  a;  Whitacres  v.  Onsley,  Dyer,  322,  a;  Per- 
kinson  v.  Gilford,  Cro.  Car.  540;  Bro.  Escape,.  28  Exors.  100;  Execu- 
tion, 86  Parliament,  80;  Wentw.  Off.  Ex.  254,  14th  edit.;  Berwick 
V.  Andreivs,  Lord  Eaym.  973,  by  Lord  Holt;  Hamhly  v.  Trott,  1 
Oowp.  375;  1  Saund.  216,  a,  note  (1).  But  debt  lies  against  the 
executors  of  a  sheriff,  &c.,  upon  a  judgment  obtained  against  the 
testator  for  an  escape.     See  -post,  p.  1352. 

{t)  Sir  Brian  Tuckcs  Case,  3  Leon.  241;  Browne  v.  Collins,  1 
Ventr.  292.  But  he  was  liable  in  equity:  Price  v.  Morgan,  2  Chanc. 
Cas.  217. 

(w)  1  Saund.  219,  d,  note  to  Wheatley  v.  Lane;  Coward  v.  Gregory, 
L.  K.  2  C  P.  153.  In  the  case  of  Hammond  v.  Gatlife,  Andr.  254. 
the  Court  ware  strongly  inclined  to  be  of  opinion  that  an  executor 
de  son  tort  of  an  executor  de  son  tort  is  not  liable  at  common  law 
for  a  devastavit  committed  by  the  first;  and  that  such  an  executor  is 
not  within  the  statuta  of  Car.  II.;  because  (as  Probyn,  J.,  said)  in 
the  first  part  of  the  Act  executors  de  son  tort  are  not  named,  though, 
afterwards   they  are  expressly   mantioned. 

(.t)  Ze  Mason  v.  Dixon,  W."  Jones,  173,  174;  1  Saund.  217,  note  (1). 

(?/)  Hamhly  v.  Trott,  1  Cowp.  373. 

(z)  Ihid.  377;   1  Saund.  217,  note  (1). 
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them,  upon  the  very  same  cause  {a).  So  if  a  man  take  a  horse 
of  another,  and  bring  him  back  again,  an  action  of  trespass  will 
not  lie,  at  the  common  law,  against  his  executor,  though  it 
would  against  him:  but  an  action  for  the  use  and  hire  of  the 
horse  will  lie  against  the  executor  (6).  So  if  a  man  deals  as 
agent  for  another  without  authority,  his  executor,  though  he 
cannot  be  sued  for  the  tort,  may  be  made  liable  for  breach  of  an 
implied  warranty  of  authority  (c). 

So  in  the  case  of  Ferkinson  v.  Gilford  (d),  debt  was  brought 
against  the  executors  of  a. sheriff,  for  money  Avhich  he  had  levied 
under  a  fi.  fa.  and  had  not  paid  over:  the  not  paying  over  the 
money  was  a  misfeasance  as  well  as  a  nonfeasance,  yet  it  was 
determined,  that  by  the  receipt  of  the  money,  the  sheriff  became 
debtor,  and  that  debt  might  be  maintained  for  it;  that  is  to  say, 
though  he  was  guilty  of  a  breach  of  his  duty  as  sheriff,  and 
though  no  action  could  be  maintained  for  that  breach  of  duty 
after  his  death,  yet  for  the  money  so  recovered  his  executors 
were  chargeable. 

Again,  at  the  common  law,  an  action  of  trespass  for  mesne  actiou  for 
prohts  cannot  be  maintained  against  an  executor  or  adminis-  '"^^^P"' 
trator(e):  yet  he  is,  perhaps,  liable  in  an  action  for  use  and 
occupation  for  the  rent  up  to  the  day  of  the  demise  in  the 
action  of  ejectment  (/).     But  if  there  has  been  a  recovery  in 

(a)  Cowp.  375,  by  Lord  Mansfield;  S.  P.  by  Sir  J.  Mansfield, 
C.  J.,  in  Powell  v.  Layton,  2  New  Eop.  370. 

(6)  Tlamhly  v.  Trott,  1   Cowp.    375,  by  Ix)rd  Mansfield. 

(c)  Coll&n  V.  Wright,  7  E.  &  B.  301;  S.  0.  in  Error,  8  E.  &B.647. 
Of.  Halhol  V.  Lms,  [1901]  1  Ch.  344,  and  Yoncj^  v.  Toynbee,  [1910]  1 
K.  B.  215.  A  public  servant  acting  on  behalf  of  the  Crown  is  aot. 
however,  liable  in  such  a  case  for  a  breach  of  implied  warranty  of 
authority:  Dunn  v.  Macdonald.  [1897]  1  Q.  B.  401,  555;  nor  theroforo 
could  his  executor  be  sued  for  such  breach.  Though  the  executor 
of  an  innkeeper  cannot  be  sued  in  tort  for  the  loss  of  a  guest's  goods 
(unless  under  stat.  3  &  4  Will.  IV.  c.  42,  s.  2,  post,  p.  134a),  he  may 
bo  sued  on  an  implied  assumpsit:  Morgan  v.  Ravey,  2  Fost.  &  F.  283; 
6  H.  &  N.  265.     Of.  Rohb  v.  Oreen,  [1895]  2  Q.  B.  1,  315. 

{(1)  Cro.  Car.  539.  Where  an  under-sheriff  (since  dcccuscd)  acting 
as  sheriff  during  the  vacancy  of  the  shrievalty,  under  3  Geo.  I.  c.  !•'>. 
s.  8  (see  50  &  51  Vict.  c.  55,  s.  25),  wrongfully  retained  the  proceeds  of 
an  execution,  it  was  held  by  the  Court  of  Appeal,  alfirming  the 
Divisional  Court,  that  an  action  for  money  had  and  recoivotl  was  main- 
tainablo  against  the  executor  of  the  under-sheriff  by  the  execution 
creditors  to  recover  the  sum  so  wrongfully  recovered:  Gloucester- 
shire Banking  Co.  v.  Edwards,  20  Q.  B.  D.  107.  Sec  also  Packington 
V.  Culliford,  1  Eoll.  Abr.  921,  tit.  Exors.  II.  pi.  2. 

(e)  Pulteneii  v.  Warren,  6  Ve^.  72,  86.  See  per  Bowen  and  Fry, 
L.  JJ.,  in  Phillips  V.  Ilwnfraij.  24  0.  D.  439.  Am. 

(/)  6  Ves.  86;   Turner  v.   Cameron's  Coalbronk  Co.,  5  K.vch.  932. 
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ejectment,  it  is  clear  that  no  action  will  lie  against  the  executor 
for  use  and  occupation  for  the  rent  subsequent  to  the  day  of 
demise  laid  in  the  declaration;  because,  having  treated  the 
holding  as  founded  on  trespass,  the  plaintiff  cannot  afterwards 
treat  it  as  founded  on  contract  (^) :  And  in  such  instances  the 
simple  case  of  the  death  of  the  occupier  will  not  sustain  a  bill  in 
equity  for  an  account  of  mesne  profits  under  the  head  o£  acci- 
dent (Jfi):  However,  an  account  of  mesne  profits,  since  the  title 
accrued,  was  decreed  against  executors,  upon  a  special  ground, 
that  the  plaintiff  was  prevented  from  recovering  in  ejectment 
l)y  a  rule  of  the  Court  of  Law,  and  by  ari  injunction  at  the 
instance  of  the  occupier;  who  ultimately  failed  both  at  law  and 
in  equity  (^) :  And  in  the  case  of  Monypenny  v.  Bristoiv  (fc),  the 
widow  of  a  testator,  with  the  acquiescence  of  his  heir,  was  let 
into  possession  of  certain  freehold  houses,  under  an  erroneous 
supposition  that  they  passed  by  the  Will  along  with  other 
property,  in  which  a  life  interest  was  devised  to  her;  and  before 
the  error  was  discovered  or  her  right  disputed,  she  died:  On  a 
bill  filed  by  the  heir  against  her  personal  representative,  praying 
the  delivery  of  title  deeds  and  an  account,  it  was  held  by  Sir 
J.  Leach,  M.  B,.,  and  afterwards  by  Lord  Brougham  on  appeal, 
that  the  suit  was  maintainable  for  the  rents  received  during  her 
continuance  in  possession  (I). 
action  ior  go  an  action  of  waste  does  not  lie,  at  the  common  law,  against 

an  executor,  for  waste  committed  by  his  testator;   it  being  a 
tort  which  dies  with  the  person  (m):  Nor  shall  an  executor  be 

(gr)  Birch  V.  Wright,  1  TermEep.  378.  See  also  PuUenei/ v .  Warren, 
6  Ves.  72,  87;  and  Bridges  v.  Smyth,  5  Bing.  410;  S.  C,  2  Moo.  &P. 
740.  However,  the  mere  bringing  of  an  ejectment  ajid  laying  the 
demise  before  the  time  of  the  rent  accruing,  is  no  bar  to  an  action  for 
use  and  occupation:  Cobb  v.  Carpenter,  2  Oampb.  14,  note  to  Balls 
V.  Westwood.  Secus,  semble,  if  the  ejectment  has  been  served  on  the 
lessee:   Jones  v.  Carter,  15  M.  &  W.  718. 

(A)  Pulteney  v.   Warren,  6  Ves.   88. 

(0  lb.   72. 

{k)  2  Euss.   &  M.   117. 

{I)  See  also  Caton  v.  Coles,  L.  E.  1  Eq.  581. 

(m)  2  Inst.  302;  2  EoU.  Abr.  828,  pi.  7;  2  Saund.  252,  note  to 
Oreen  v.  Cole.  A  bill  was  brought  against  the  executors  of  a  jointress, 
to  have  satisfaction  out  of  assets  for  permissive  waste  upon  the  jointure 
of  the  testatrix:  But  by  Oowper,  C,  "  The  bill  must  be  dismissed;  for 
here  is  no  covenant  that  the  jointress  shall  keep  the  jointure  in  good 
repair,  and  in  the  common  case,  without  some  particular  circumstances, 
there  is  not  remedy  in  law  or  equity  for  permissive  waste  after  the 
death  of  the  particular  tenant  ":  Twner  v.  Buck,  22  Vin.  Abr.  p.'  523, 
pi.  9,  tit.  Waste  (s.  a.).  The  produce,  proceeds,  or  value  of  waste, 
equitable  or  legal,  committed  by  a  tenant  for  life,  can  be  followed 
into  the  hands  of  his  executors,  and  retaken  from  them.     If  he  haa 
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chargeable  for  the  injury  done  bj  his  testator  in  cutting  down 
another  man's  trees:  But  for  the  benefit  arising  to  his  testator 

wrongly  cut  timber,  the  timber  or  its  proceeds  or  value  can  be  fol- 
lowed. But  no  action  for  waste — permissive  or  voluntary — as  such 
lie^  against  the  executors  of  a  tenant  for  life.  By  non-repairing  a 
house,  or  by  ploughing  up  ancient  moadow,  the  tenant  tor  lite  may 
have  indirectly  benefited  liimself  or  saved  his  own  pocket.  But  neither 
law  nor  equity  recognizes  in  this  indirect  benefit  wliich  he  may  have 
receivetl  any  ground  lor  proceedings  against  his  executors:  Phillips 
v.  Homfray,  24  C.  D.  439,  455.  The  liability  of  a  tenant  for  Hfe 
for  permissive  waste  seems  to  have  been  for  a  long  time  an  open  ques- 
tion. It  was  supposed  that  there  was  a  passage  by  Lord  Coke,  2  Inst. 
145,  affii'ming  the  liability,  and  Parke,  B.,  in  Yellowly  v.  Oower,  11 
Exch.  274,  294,  says,  speaking  of  permissive  waste:  "  We  conceive 
that  there  is  no  doubt  of  the  liability  of  tenants  for  term  of  years, 
for  they  are  clearly  put  on  the  same  footing  as  tenants  for  life,  both 
as  to  voluntary  and  permissive  waste,  by  Lord  Ck)ke,  1  Inst.  53." 
But  Kay,  J.,  in  Be  Cartwright,  41  0.  D.  532,  points  out  that  Gokle's 
words,  2  Inst.  145,  only  include  permissive  waste  where  there  is 
an  obligation  to  repair;  and  that  in  effect  he  says  that  where  the 
gi-antor  imposes  the  obligation  to  repair,  it  is  waste  to  allow  the 
property  to  go  out  of  repair.  And  the  learned  judge  further  refers 
to  the  case  of  Powys  v.  Blagrave,  4  De  G.  M.  &  G.  448,  where  Lprd 
Cranworth,  L.  C,  said  that  in  the  case  of  a  tenant  for  life  even  legal 
Liability  for  permissive  waste  was  very  doubtful,  and  decided  most 
certainlj'  that  in  equity  no  interference  whatever  would  be  made  on  the 
ground  of  permissive  waste  by  a  tenant  for  life.  This  view  was 
followed  by  Kay,  J.,  in  the  above-mentioned  case,  who  expressly  held 
that  the  estate  of  a  legal  tenant  for  life  is  not  liable  for  permissive 
waste,  after  having  had  cited  to  him  Davies  v.  Davies,  38  C.  D.  499, 
in  which  Kekewich,  J.,  held  that  a  tenant  for  years  is  liable  for  per- 
missive waste,  and  apparently  would  have  held  that  a  tenant  for  life 
was  in  the  same  position. 

The  liability  of  a  tenant  for  life  for  permissive  waste  where  there 
is  an  obligation  to  repair  has  never  been  doubted:  Woodhouse  v. 
Walher,  5  Q.  B.  D.  404;  and  see  BaUhyamj  v.  Walford,  3(3  C.  D.  269; 
Blackmore  v.  White,  [1899]  1  Q.  B.  293.  As  to  leaseholds  held  upon 
trust  to  be  enjoyed  in  .specie,  in  Be  Courtier,  34  C.  D.  136,  where 
the  widow  tenant  for  life  had  kept  the  property  in  the  state  in  which 
it  came  to  her,  but  denied  that  she  was  liable  to  do  the  repairs  which 
had  become  necessary  during  the  lifetime  of  the  testator,  it  Wiis  decided 
that  as  between  tenant  for  life  and  remainderman  thea-e  was  no  obliga- 
tion on  the  tenant  for  life  to  put  the  premises  in  such  a  sUite  of 
repair  as  to  comply  with  the  terms  of  the  leases,  and  that  it  was  the 
duty  of  the  trustees  to  repair  the  houses  in  accordance  with  'the 
covenants  in  the  leases  out  of  the  corpus  of  the  estate  (per  Ootton, 
L.  J.,  at  p.  139).  In  Be  Tomlimon,  [1898]  1  Oh.  232,  where  a  ies- 
tator,  who  died  possessetl  of  a  leasehold  house  held  by  him  on  a 
repairing  lease,  bequeathed  it  directly  (without  tlio  inttn-vention  of 
trustees)  to  his  niece  for  life,  and  after  her  death  to  other  {xn-sons 
absolutely,  Kekewich,  J.,  held,  as  l>etweon  tenant  lor  life  and  remain- 
dermen, that  the  tenant  for  life  was  not  bound  to  perform  luiy  of  the 
covenants  in  the  lease.  North,  J.,  in  Be  Bcltj/.  [1899]  1  Ch.  821,  dif- 
fered from  Kekewich,  J.,  in  Be  Tomlinson.  and  h<^I(i  tliat  an  Cijuit- 
ablo  tenant  for  life  of  leaseholds  und<'r  a  Will  is  bound  during  the 
continuance  of  his  interest  as  between  him.self  and  his  testator's  osUit*' 
to  perform  the  tenant's  continuing  obligations  umler  the  lease;  but 
that  he  is  not  liable  for  repairs  necessary  at  the  commencement  of 
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from  the  sale  or  value  of  the  trees,  he  shall  {n).  Accordingly, 
in  Powell  V.  Rees  (o),  it  was  held  that  aji  executor  ia  liable  to 
an  action  for  money  had  and  received  by  his  testator,  fop  coal 
tortiously  taken  by  him  from  the  plaintiff's  land,  if  the  testator 
had  sold  it,  and  received  the  money:  And  this  although  no 
direct  evidence  be  given  of  the  actual  sum  received  on  tho  sale, 
if  the  jui-y  believe  the  fact  of  the  sale.  So  Lord  Chancellor 
Cowper  held,  in  the  case  of  The  Bishop  of  Winchester  v. 
Knight  (p),  that  the  lord  of  a  manor  might  bring  a  bill  for  an 
account  of  ore  dug,  or  timber  cut  by  the  defendant's  testator: 
And  his  Lordship  obsen'ed,  that  it  would  be  a  reproach  to 
equity,  to  say,  where  a  man  has  taken  my  property,  as  my  ore 
or  timber,  and  disposed  of  it  in  his  lifetime,  and  dies,  that  in 
this  case  I  must  be  without  remedy:  And  his  Lordship  further 
remarked  that  it  was  true,  as  to  the  trespass  of  breaking  up 
meadow,  or  ancient  pasture  ground,  it  died  with  the  person: 
but  as  to  the  property  of  the  ore  or  timber,  it  would  be  clear, 
even  at  law,  if  it  came  to  the  executor's  hands,  that  trover  would 
lie  for  it;  and  if  it  had  been  disposed  of  in  the  testator's  life- 
time, the  executor,  if  assets  are  left,  ought  to  answer  for  it. 
So  if  a  man  commits  equitable  waste,  and  dies,  as  where  tenant 
for  life  without  impeachment  of  waste,  and  as  such  having  a 
right  at  law  to  cut  timber  on  the  ©state,  and  a  property  in  the 
trees,  abuses  that  power,  by  cutting  ornamental  trees,  or  trees 
not  ripe  for  cutting,  a  Court  of  Equity  has  jurisdiction  to  make 
the  personal  representatives  of  the  party,  who  has  committed 
such  waste,  accountable  for  the  produce  of  it  (q).     But  a  Court 

his  interest,  or  in  respect  of  breaches  of  covenant  which  had  arisen 
before  the  testator's  death.  The  question  again  came  before  Kekewich, 
J.,  in  Be  Gjers,  [1899]  2  Ch.  54,  and  in  deference  to  the  opinion  of 
Stirling,  J.,  in  Re  Redding,  [1897]  1  Oh.  876,  the  considered  judg- 
ment of  North,  J.,  in  Re  Betty,  and  the  opinion  of  the  Vice-Chancellor 
of  Ireland  in  Kingham  v.  Kingham,  [1897]  1  I.  E.  170,  "  that  a  tenant 
for  life,  whether  legal  or  equitable,  is  within  the  maxim,  qui  sentit 
commodum  sentire  debet  et  onus,"  he  decided  that  a  tenant  for  life  of 
leaseholds,  specifically  bequeathed  by  the  Will  of  a  testator  who  was 
assignee  of  the  lease  under  which  the  property  is  held,  is  bound, 
during  the  continuance  of  her  interest,  as  between  herself  and  the 
testator's  estate,  to  pay  the  rent  reserved  by  the  lease,  and  perform 
the  covenants  and  conditions  contained  in  it.  The  estate  of  a  tenant 
for  life  of  leaseholds  is  not,  however,  liable  to  the  remainderman  for 
repairs  made  necessary  by  the  non-fulfilment  during  the  life  tenancy 
of  covenants  to  repair:  Re  Parry  and  Hopkins,  [1900]  1  Ch.  160. 

(n)  Hamhly  v.  Trott.  1  Cowp.  376,  by  Lord  Mansfield. 

(o)  7  A.  &  E.  426. 

(p)  1  P.  Wm^.  405.  See  Powell  v.  Aiken,  4  Z.  &  J.  3-52,  per 
Wood,  V.-C.  (g)  Lansdowne  v.  Lansdowne,  1  Madd.   116. 
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of  Equity  will  not  direct  an  account,  against  the  executor  or 
administrator  of  tenant  for  life  without  impeachment  of  waste, 
of  dilapidations  permitted  by  him  in  and  about  the  mansion- 
house  (r). 

Again,  an  action  would  not  lie  against  the  executor  of  a 
parishioner,  by  whom  tithes  were  subtracted,  to  recover  the 
treble  value  under  the  statute  of  Edward  the  Sixth,  even 
although  the  testator  were  a  lessee  for  years  so  that  hia  estate 
came  to  his  executor;  for,  being  founded  on  a  personal  tort,  it 
died  with  the  person  (s).  But  the  executor  would  have  been 
liable  in  another  form  of  proceeding;  for  the  tithes,  when 
severed,  belonged  to  the  tithe-owner;  and  the  case,  therefore, 
fell  within  the  principle  that  where  property  is  acquired  which 
benerits  the  testator,  an  action  for  the  value  of  the  property 
shall  survive  against  the  executor  {t). 

The  liability  under  a  bastardy  order  is  purely  personal,  and 
if  the  father  dies  the  mother  camiot  claim  against  his  estate 
for  arrears  or  for  future  payments  (i/).  On  the  other  hand 
the  personal  representative  of  the  mother  of  a  bastard  child 
is  not  liable  for  necessaries  supplied  to  the  child  after  her 
death  (r) . 

The  only  cases  outside  the  statute  3  &  4  Will.   IV.  c.  42,  Profits  arising 
presently  referred  to,  in  which,  apart  from  questions  of  breach  ^^^^  cau'^be*'' 
of  contract,  express  or  implied,  a  remedy  for  a  wrongful  act  can  followed 
be  pursued  against  the  estate  of  a  deceased  person  who  has  done  estate  of  the 
the  act,  appear  to  be  those  in  which  property,  or  the  proceeds  or  wrong-doer, 
value  of  property,  belonging  to  another,  have  been  appropriated 
by  the  deceased  person  and  added  to  his  own  estate  or  moneys. 
Where  there  is  nothing  among  the  assets  of  the  dec^osed  that 
in  law  or  in  equity  belongs  to  the  plaintiff,  and  the  damages 
which  have  been  done  to  him  are  unliquidated  and  uncertain, 
the  executors  of  a  wrong-doer  cannot  be  sued  merel}-  because  it 
was  worth  the  ^^Tong-doer's  while  to  commit  the  act  which  i.« 
complained  of,  and  an  indirect  benefit  may  have  been  reaped 
thereby.     The  profits,  arising  from  a  wrong  done  by  a  deceased 

{)•)  Lansdowne  v.  Lansdowne,  1  J.  &  W.  522;  Re  Cartwright,  41 
C.   D.    532;    ante,  p.   1342,  note  (m). 

(s)  Wentw.  Off.  Ex.  254,  14th  edit.;  Holl  v.  Bradford,  1  Sid.  88; 
Weeke.f^  v.  Trussell,  1  Sid.  181;  Moreton  v.  Hopkins.  2  Kol).  502; 
Com.  Dig.  Admon.  (B.)   15. 

(0  By  Lord  Eldon,  in  Pultimry  v.    Warren,  6  Vcs.  89,  90. 

(«)  Be  Harrington,  [1908]  2  Ch.  687. 

(v)  Ruttinger  v.  Temple,  4  Best  &  Sm.   491. 
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3&4wm.iv. 

c.  42 : 


actions  may 
be  brought 
against  exe- 
cutors for  an 
injury  to 
property  real 
or  personal, 
by  the  tes- 
tator, com- 
mitted six 
months  before 
his  death : 
within  what 
time  to  be 
brought. 


man,  which  can  be  followed  against  his  estate,  are  only  such 
profits  as  take  the  shape  of  property,  or  the  proceeds  or  value 
of  property,  withdrawn  from  the  rightful  owner  and  acquired 
by  the  wrong-doer  {x) . 

By  Stat.  3  &  4  Will.  IV.  c.  42,  s.  2,  after  reciting  that  there 
is  no  remedy  provided  by  law  for  certain  wrongs  done  by  a 
person  deceased  in  his  lifetime  to  another,  in  respect  of  his 
property,  real  or  personal;  for  remedy  thereof  it  is  enacted, 
"that  an  action  of  trespass,  or  trespass  on  the  case,  as  the  case 
may  be,  may  be  maintained  against  the  executors  or  adminis- 
trators of  any  person  deceased  for  any  wrong  committed  by  him 
in  his  lifetime  to  another  in  respect  of  his  property,  real  or 
personal,  so  as  such  injury  sliall  have  been  committed  within  six 
calendar  months  before  such  person's  death  (y),  and  so  as  such 
action  shall  be  brought  within  six  calendar  months  after  such 
executors  or  administrators  shall  have  taken  upon  themselves 
the  administration  of  the  estate  and  effects  of  such  person;  and 
the  damages  to  be  recovered  in  such  action  shall  be  payable  in 
like  order  of  administration  as  the  simple  contract  debts  of  such 
person." 

It  was  held  in  the  case  of  Powell  v.  Eees  {z),  where  coal  had 
been  tortiously  taken  from  the  plaintiff's  land  by  an  intestate, 


(x)  See  the  judgment  of  Bowen,  L.  J.,  and  Cotton,  L.  J.,  in  Phillips 
V.  Homfray,  24  0.  D.  439,  in  which  case  Baggallay,  L.  J.,  dissented 
from  the  other  members  of  the  Court,  expressing  his  opinion  thus: 
"  The  general  result  of  these  cases,  and  of  others  to  the  like  effect,  may 
be  thus  stated,  that  a  Court  of  Equity  will  give  effect  to  a  demand 
against  the  estate  of  a  deceased  person  in  respect  of  a  wrongful  act 
done  by  him,  if  the  wrongful  act  has  resulted  in  a  benefit  capable  of 
being  measured  pecuniarily,  and  if  the  demand  is  of  such  a  nature  as 
can  be  properly  entertained  by  the  Court."  Ibid.  p.  476;  and  see  Be 
Swan,  [1915]  1  Ch.  829,  post,  p.  1351.  In  Re  Duncan,  [1899]  1 
Ch.  387,  it  was  held  that,  where  there  was  nothing  among  the  assets 
of  the  deceased  that  at  law  or  in  equity  belonged  to  the  claimant, 
and  the  damages  which  had  been  done  to  him  were  unliquidated  and 
uncertain,  the  executors  of  the  wrong-doer  could  not  be  sued  merely 
because  his  estate  might  have  benefited  by  the  wrong  complained  of. 

{y)  Where  the  plaintiff  brought  his  action  for  damages  and  an  in- 
junction against  the  firm  of  T.  &  Co.  for  fouling  a  stream  which 
caused  no  benefit  to  the  defendants,  and  the  firm  consisted  of  T.  alone 
who  died  more  than  six  months  after  the  commencement  of  action, 
and  the  action  was  continued  against  his  executors,  it  was  held  that, 
T.  having  died  more  than  six  months  after  the  commission  of  the  ftcts 
complained  of,  no  action  either  for  damages  or  injunction  could  be 
maintained  against  his  executors  although  the  action  had  been  com- 
menced in  the  lifetime  of  the  testator  and  although  the  executors 
continued  the  business  in  the  name  of  the  firm:  Kirk  v.  Todd,  21 
C.   D.   484. 

(z)   7  A.    &  E.  426,  ante,  p.  1344. 
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who  had  sold  it  and  received  the  money,  and  part  had  been 
raised  more  than  six  months  before  his  death,  and  part  within 
six  months,  that  the  plaintiff  might  bring  trespass,  under  this 
statute,  against  the  administrator,  for  so  much  as  was  raisiod 
within  the  six  months,  and  also  money  had  and  received  for  so 
much  as  was  raised  before  (a);  the  acts  being  distinct,  and 
therefore  the  two  actions  not  incompatible. 

In  Richmond  v.  JSHcholson  (6),  which  Avas  an  action  of  trover 
for  a  watch  against  the  defendant,  as  the  executor  of  one 
Harriet  Reeves,  the  declaration  stated  that  Harriet  Reeves  died 
on  March  27th,  1839,  and  alleged  a  conversion  by  her  within 
six  calendar  months  next  before  her  decease:  The  defendant 
pleaded,  that  Harriet  Reeves  was  not  guilty  within  six  calendar 
months  before  the  time  of  her  death:  It  appeared  on  the  trial 
that  the  watch  had  been  given  by  Harriet  Reeves  to  one 
Spencer,  in  September,  1837;  that  Spencer  redelivered  it  to  her 
in  Alarch,  1838,  for  the  purpose  of  its  being  pawned  by  her; 
that,  on  its  being  demanded  by  the  plaintiff  in  December,  1838, 
Harriet  Reeves  said,  "  I  shall  not  talk  to  you  any  more,  but 
shall  see  my  solicitor:  "  She  died  in  March,  1839:  And  the 
Court  of  Common  Pleas  held,  that  this  was  sufficient  CAadence 
of  a  conversion  within   six  months  before  her  death. 

In    conclusion    of    this    branch    of  the  subject,  it  may  bo  Liability  of 
mentioned,  that  an  action  on  the  case  lies,  by  the  custom  of  [j^p^'u^bent* 
England,  as   it   is    sometimes    expressed,  but   to   speak    more  *^'fo'". 
-correctly,  by  the  common  law,  against  the  executors  of  a  parson, 
vicar,  or  other  ecclesiastical  person,  at  the  suit  of  his  successor, 
for  dilapidations  of  the  houses  or  buildings  upon  his  spiritual 
benefice  (c).   So  an  action  for  dilapidations  of  a  prcbendal  house 
may  be  maintained  by   a  succeeding  prebendary  against   the 
executor  of  his  predecessor  (<?).     The  law  is  the  same  as  to  a 
perpetual  curate  (e).     And  such  an  action  is  maintainable  whore 
the  hedges  and  fences  belonging  to  the  glebe  are  left  in  a  stato 
of  decay,  or  where  there  has  been  a  felling  of  timber  growing 
thereon,  otherwise  than  for  repairs  or  fuel  (/).   I5nt  il  will  not  lie 

(a)  Ante,  p.    1344.  (h)  8  Scott,  134. 

(c)  Wcntw.  Off.  E.\.  255,  14th  edit.  And  by  .^tat.  13  Eliz.  c.  10, 
s.  2,  if  any  spiritual  i>erson  fraudulently  grants  away  hi.^  good.*!.  &c., 
so  as  nothing  be.  left  to  his  executors,  sueli  grantee  shall  bo  liable 
to  tho  successor's  suit  in  any  Court  Ecclesiastical,  as  he  might  have 
been,  if  the  grantee  was  I'.xocutor  of  the  grant«r. 

Id)  Baddiffe  v.   Z>'0.y/(/,  2  T.    K.  {530,  (i37. 

(p)  Ma:<on  V.  Lambert,  12  Q.   B.   795. 

(/)  Bird  V.  Belph,  4  B.  &  Adol.  826,  830. 
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in  respect  of  pulling  down  a  building  on  the  rectory  and  substi- 
tuting another  in  a  different  part,  unless  the  value  of  the  estate 
be  impaired,  tlic  burthens  on  it  increased,  or  the  evidence  of  title 
impaired  {g).  Moreover,  neglect  to  cultivate  the  glebe  land  in 
a  husbandlikc  manner  is  not  a  dilapidation  for  which  the 
executors  of  an  incumbent  arc  liable  {h).  Nor  will  an  action  lie 
for  digging  gravel  in  the  glebe  {i).  Formerly,  indeed,  it  was 
doubted  whether  any  action  at  law,  or  elsewhere  than  in  the 
Spiritual  Court,  would  lie  for  dilapidations,  even  by  a  succeeding 
rector,  &c.,  against  his  predecessor  who  had  vacated  by  cession 
or  otherwise  {k):  but  that  point  was  determined  in  Jones  v.  Kill, 
2  Will.  &  Mai-y  {I):  And  the  Temporal  Courts  having  once 
taken  cognizance  of  such  matters,  it  would  seem  that  the  action 
was  considered  to  lie  against  the  executors  of  a  deceased  rector. 
&c.,  from  the  necessity  of  the  thing;  and  such  actions  have  not 
infrequently  been  brought  (m).  If  the  successor  dies,  without 
having  enforced  the  right  of  action,  it  survives  to  his  executor, 
who  being  himseK  liable  to  the  third  incumbent  for  the  whole 
of  the  dilapidations  existing  at  the  death  of  his  own  testator, 
may  recover  from  the  executor  of  the  first  incumbent  for  so  much 
of  them  as  occurred  during  the  first  incumbency  (w). 

The  reason  for  the  liability  of  the  executor  or  administrator 
for  such  dilapidations  was  thus  stated  by  Lord  Chief  Justice 
Willes,  in  Sollers  v.  Lmcr.ence  (o),  "Because  it  is  not  considered 
as  a  tort  in  the  testator,  but  as  a  duty  which  he  ought  to  have 
performed;  and  therefore  his  representatives,  so  far  as  he  left 
assets,  shall  be  equally  liable  as  himself:  And,  for  this  reason,  it 
is  not  contrary  to  the  rule,  that  actio  personalis  (which  is  always 
understood  of  a  tort)  moritur  cum  persona.''  It  is  observable, 
however,  that  this  action  is  in  form  an  action  on  the  case  in  tort ; 
and  that  it  could  not  possibly  be  framed  in  assumpsit,  as  on  a 
contract;  for  the  plaintiff  must  be  the  succeeding  rector,  &c., 

{g)  Huntley  v.  Russell,  13  Q.  B.  572.  See  further  S.  C,  as  to  what 
were  acts  of  Waste,  for  which  this  action  lies. 

(h)  Bird  V.  Relph,  4  B.  &  Adol.  8.26. 

(j)  Boss  V.  Adcock,  L.  E.   3  C.  P.  655. 

(A;)  See  the  observation  of  Buller,  J.,  in  Badclife  v.  D'Oyly,  2 
T.  R.  637.  It  is  said  in  Wentw.  Off.  Ex.  p.  255,  14th  edit,  that  the 
executors  are  liable,  by  the  spirittcal  or  ecclesiastical  law. 

[l)  3  Lev.  268. 

(to)  See  the  judgment  of  Buller,  J.,  in  Radclife  v.  D'Oyly,  uhx 
supra. 

{n)  Bunbury   v.    Heivson.   3   Exch.    558. 

(o)  Willes,  421. 
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who  camiot  be  kiiowu  until  after  tlie  death  of  the  predecessor, 
and  of  course  could  not  contract  with  him:  It  is  clearly  an 
exception  to  the  general  rule  that  no  action  will  lie  against  an 
executor  to  which  his  testator  was  not  liable,  for  the  testator 
never  can  be  liable,  inasmuch  as  during  his  life  there  is  no  person 
who  can  sue.  For  the  same  reason  this  action,  however  anoma- 
lous in  other  respects,  is  not  contrary  to  the  rule,  that  actio 
persomilis  moritur  cum  persona;  an  action  cannot  be  said  to  die, 
which  never  had  nor  could  have  had  existence.  It  seems,  there- 
fore, not  to  be  quite  correctly  stated,  that  "  the  executor  shall 
be  equally  liable  as  the  testator." 

The  liability  of  the  representatives  of  a  deceased  incumbent  34  &  34  Vict, 
to  answer  for  dilapidations  is  now  governed  by  stat .  34  &  30  siastical'^*^  ^" 
Vict.  c.  43  [Ecclesiastical  Dilapidations  Act,  187i:.  By  this  Dilapidationt 
Act  the  bishop  within  three  calendar  months  directs  the  diocesan 
surv'eyor  to  inspect  the  premises  and  report  what  sum,  if  an}',  is 
required  to  make  good  the  dilapidations  (p)  (sect.  29).  The 
surveyor  sends  a  copy  of  his  report  to  the  bishop,  new  incum- 
bent and  the  representatives  of  the  late  incumbent  (sect.  30),  to 
which  report  opportunity  to  object  is  given  (sects.  32 — 33). 
The  bishop  makes  an  order  stating  the  repairs  and  their  cost, 
for  which  such  representatives  are  liable,  and  a  copy  of  such 
order  is  delivered  to  them  (sects.  34  and  35).  The  sum  stated 
in  the  order  as  to  the  cost  of  repairs  is  a  debt  due  from  the 
representatives  of  the  late  incumbent  and  is  recoverable  in  lav, 
or  in  equity  (p)  (sect.  36).  No  sum  is  recoverable  for  dilapida- 
tions in  respect  of  any  benefice  unless  the  claim  for  such  sum  is 
founded  on  an  order  made  under  the  provisions  of  the  Act 
(sect.  53). 

An  allotment  made  to  a  vicar  in  lieu  of  tithes,  under  an 
Inclosure  Act,  is  subject  to  the  law  and  custom  of  England, 
as  to  dilapidations,  equally  with  the  ancient  glebe;  and  if,  whi-n 
he  comes  into  it,  there  are  fences  upon  it  which  he  ought  to 
repair,  but  he  dies  leaving  them  unrepaired,  his  executors  are 
liable  at  the  suit  of  his  successor  (^). 

It  may  be  convenient  to  investigate,  in  this  place,  the  cxteut  Extent  to 
to  which  the  executor  or  administrator  of  a  rector,  &c.,  is  liable  '^  "^ 


cutiir  of 
administrator 


(yt)  Tho  sum  stated  in  the  bishop's  order  as  tho  cost  of  repairs  is, 
under  sect.  36,  a  doM  payable  to  the  now  incumbent  out  of  the  assets 
of  the  late  incumbent  pari  paisit  with  tho  debts  of  his  other  creditors: 
He  Monk,  lio  C.  D.  583.     See  ante,  p.  788. 

(q)  Bird  V.  Relpli.  :'.  Adol.  &  Eli.  773;   1  Nev.  &  M-  41.5. 
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of  rector  is 
liable  for 
dilapidations. 


for  dilapidations.  In  Percival  v.  Cooke  (r), Best,C.  J.,  expressedl 
an  opinion  at  nisi  priiis,  tliat  the  representatives  of  a  prioi^  in- 
cumbent are  only  liable  for  such  repairs  as  an  outgoing  tenant 
would  be  bound  to  perform,  and  not  for  complete  and  finished 
repairs  (s).  In  Wise  v.  Metcalfe  {t),  the  subject  was  fully  con- 
sidered by  the  Court  of  King's  Bench:  and  the  Judges  of  that 
Court  were  of  opinion  that  the  incumbent  is  bound  to  maintain 
the  parsonage  (which  must  be  assumed  to  be  suitable  in  point  of 
size,  and  other  respects,  to  the  benefice)  and  also  the  chanoel, 
and  to  keep  them  in  good  and  substantial  repair,  restoring  and 
rebuilding,  when  necessary,  according  to  the  original  form, 
without  addition  or  modern  improvement  (w) ;  and  that  he  is 
not  bound  to  supply  or  maintain  anything  in  the  nature  of 
ornament,  to  which  painting  (unless  necessaiy  to  preserve 
exposed  timbers  from  decay)  and  whitewashing  and  papering 
belong:  And  that  on  this  principle  the  damages  must  be  calcu- 
lated in  an  action  for  dilapidations  against  the  executor  or 
administrator  of  a  deceased  rector  by  the  successor. 

The  successor  may  have  separate  actions  against  the  executor 
or  administrator  of  the  late  rector,  for  dilapidations  to  different 
parts  of  the  rectory  (v) . 


Liability  of 
executor  for 
breaches  of 
trust  by 
testator. 


It  has  been  the  constant  habit  of  Courts  of  Equity  to  charge 
persons  in  the  character  of  trustees  with  the  consequence  of  a 
breach  of  trust,  and  to  charge  their  representatives  also,  whether 
they  derive  benefit  from  the  breach  of  trust  or  not  (x) .     So 


(r)  2  Car.  &  P.  460. 

(s)  And  his  Lordship  in  that  case  expressed  his  further  opinion,  that 
the  executors  were  entitled  to  be  allowed,  in  such  estimate,  for  timber 
which  the  late  incumbent  might  have  cut  and  used  in  such  repairs,  and 
which  his  successor  had  used  for  that  purpose.  See  also  as  to  stone  and 
timber,  which  could  be  got  from  the  glebe:  Bunhury  v.  Heivs&n,  3 
Exch.  558. 

{t)  10  B.  &  0.  299. 

{u)  In  North  v.  Baker,  3  Phillim.  309,  Sir  John  Nicholl  intimates 
that,  in  some  cases,  the  thorough  repair  of  old  building  is  not  all  to 
fall  on  one  incumbent.  As  to  when  the  incumbent  may  remove  hot- 
houses, see  Martin  v.  Roe,  7  E.  &  B.  237. 

(-y)  Young  v.  Munhy,  4  M.  &  S.  183. 

(a?)  Adair  v.  Shaw,  1  Sch.  &  Lef.  272;  Montford  v.  Cadogan,  17 
Ves.  489;  Walsham  v.  Stainton,  1  De  G.  J.  &  S.  678;  1  H.  &  M. 
322.  In  Ramskill  v.  Edwa/rds,  31  0.  D.  100,  directors  were  held  liable 
for  breach  of  trust  in  advancing  money  of  the  company  upon  an  un- 
authorised security.  A  defendant  died  after  the  commencement  of 
the  action,  and  it  was  held  that  the  liability  to  contribute  survived 
against  his  estate:  Shepheard  v.  Bray,  [1906]  2  Oh.  235.  If  a  trustee 
commit  a  breach  of  trust,  and  the  consequences  of  it  do  not  occur  until 
after  his  death,  his  estate  is  liable,  though  if  redress  had  been  sought 


Ch.  I.  §  II.]      Ufon  the  Ads  of  the  Deceased.  l-3ol 

"whero  a  tenant  for  life  of  chattels  lost  or  injured  them  it  was 
held  that  she  was  in  the  position  of  trustee  for  the  remainder- 
man, who  was  therefore  entitled  to  recover  from  her  executor 
the  amount  necessary  to  replace  or  restore  the  chattels  (y). 

It  may  here  be  observed,  that  if  an  action  is  brought  against  It  is  no  bar  to 
an  administrator  for  a   breach   of   a   covenant   made   bv  tho  *"  action 

af^Hinst  an 

deceased,  it  cannot  be  pleaded  in  bar  that  the  defendant  took  administrator 
out  administration  at  the  request  of  the  plaintiff,  and  on  his  made  by  the 
promise,  not  under  seal,  that  ho  would  not  charge,  or  seek  to  "ieceased  that 

1  iifi  T      ■    ■  1  ^^^  defendant 

charge,  the  defendant  as  administrator  or  otherwise  with  any  took  out  ad- 
breaches  of  the  covenant  in  question  (z).  SJTpSol"' 

promise  of  the 

Elaintiff  that 
e  would  not 


SECTION  II. 

Particular  instances  u'her>e  the  Executor  or  Administrator  is 
liable  u-ith  respect  to  the  Acts  of  the  Deceased. 

In  the  preceding  section,  it  has  been  attempted  to  collect  the 
principal  cases  illustrative  of  the  general  principle  as  to  the 
liability  of  executors  and  administrators  with  respect  to  claims 
which  might  be  enforced  against  the  deceased  himself,  if  he 
were  living:  It  remains  to  advert  to  some  particular  instances 
in  which  such  liability  has  been  established. 

in  respect  of  that  breach  of  trust  it  was  reparable  in  his  lifetime. 
And  this  is  true  as  well  in  the  case  of  wilful  default  as  of  au  active 
breach  of  trust:  Devai/nes  v.  Robinson,  24  Beav.  8G,  95.  A  testator 
entitled  to  shares  in  a  company  with  unlimited  liability,  drected  his 
executors  to  convert  his  estate  with  all  convenient  speed.  P.,  one  of 
theee  executors,  died  a  year  and  five  weeks  after  tho  tostator.  Tlie 
shares  were  not  converted,  and  about  fifteen  years  afterwards  the 
company  was  wound  up,  and  the  surviving  executors  being  placed 
on  the  list  of  contributories,  paid  a  large  sum  out  of  the  estate  for 
calls.  A  bill  wa,s  filed  against  the  sui'viving  executors  and  the  executors 
of  P.  to  make  them  liable  for  the  loss.  P.'s  executors  did  not  answer, 
nor  did  they  in  evidence  give  any  reason  why  conversion  had  not 
taken  place  within  a  year  from  the  testator's  decease;  luul  it  was 
held  (affirming  Stuart,  V.-C),  that  P.'s  estate  was  liable  for  all  loss 
occa.«ion<xl  to  the  testator's  estate  by  the  omission  to  sell  llio  shiu-es 
within  a  year;  and  that  as  P.'s  executors  had  not  suggested  by  answer 
or  evidence  any  rea-on  for  the  delay,  no  inquiry  could  be  directed, 
on  tho  subject:   Orai/lnrrn  v.  Clarkson,  L.  Iv.  .3  Oh.  605. 

(y)  Be  Swan,  [1915]  1  Oh.  829. 

(2)  Harris  v.  Ooodioyn,  2  M.  &  Or.  405.  Perhaps  tho  defendant 
might  have  been  relieved  bv  application  to  the  Court  t^)  restrain  the 
action:  Per  Tindal,  0.  J.,  ibid.  418.  Since  the  Judicature  Act,  1873 
(s.  24  (5)),  any  such  relief  must  be  sought  by  raising  any  etjuity  aa  a 
defence  in  the  action. 


Bue. 
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Debts  of  First,  as  to  debts  of  record.     The  executor  or  administrator 

is  bound,  as  far  as  he  has  assets,  to  satisfy  all  judgments 
recovered  against  the  testator  or  intestate,  without  regard  to 
the  circumstance  whether  a  judgment  was  founded  on  a  cause 
of  action  which  would  not  have  survived  his  death:  Thus, 
although  the  executor  of  a  sheriff  is  not  liable  to  be  sued  for 
an  escape  permitted  by  his  testator  {a),  yet,  if  judgment  was 
recovered  for  such  escape  against  him  in  his  lifetime,  his  execu- 
tor is  liable  upon  the  judgment  (6). 
Statutes  An  executor  or  administrator  is  also  liable  upon  all  statutes 

nkance8*f "  ^"^^  recognizances  entered  into  by  the  deceased  (c) ;  and  upon  all 
the  inferior  debts  of  record  of  the  deceased,  as  fines  imposed  by 
the  Justices  at  Westminster,  or  at  assizes,  or  quarter  sessions,  or 
by  commissioners  of  sewers  or  of  bankrupts,  by  stcAvards  in 
leets,  or  the  like  {d) . 

liability  of  In  the  case  of  a  joint  contract,  where  several  contract  on  the 

executor  on      game  part,  if  one  of  the  parties  die,  his  executor  or  adminis- 

joint  contracts  r        ?  i 

of  testator :  trator  is  at  law  discharged  from  all  liability,  and  the  survivor  or 
survivors  alone  can  be  sued  (e):  And  if  all  the  parties  are  dead, 
the  executor  of  the  survivor  is  alone  liable:  Thus,  if  two  retain 
an  attorney,  and  both  die,  the  executor  or  administrator  of  the 
survivor  only  shall  be  charged,  and  not  the  executors  of  both: 
for  a  personal  contract  survives  of  both  parties;  otherwise  of 
real  contracts,  as  warranty:  and  therefore,  where,  in  an  action 

(a)  See  ante,   p.  1339. 

(&)   WhUacres  v.   Onsley,  Dyer,  322,  a.  b. 

(c)  It  seems  to  have  been  once  doubted  whether  the  executor  of 
the  conusor  of  a  statute  merchant  was  liable:  See  Wentw.  Off.  Ex. 
c.  11,  p.  243,  14th  edit. 

{d)  Wentw.  Off.  Ex.  c.  11,  p.  240;  but  see  Anon.  Cro.  Jac.  219. 

(e)  Godson  V.  Good,  2  Marsh.  300,  by  Gibbs,  Ch.  J.  S.  0.  6  Taunt. 
594.  No  particular  words  are  necessary  to  constitute  a  covenant  of  either 
kind  (that  is  to  say,  either  joint  or  several).  If  two  covenant  generally 
for  themselves  without  any  words  of  severance,  or  that  they  or  one  of 
them  shall  do  such  a  thing,  a  joint  charge  is  created:  White  v.  Tyndall, 
13  A.  C.  263,  269;  L^^y  v.  Sale,  37  L.  T.  709;  Clarke  v.  Bickers,  14 
Sim.  639.  And  this  is  so  even  though  the  covenant  be  contained 
in  a  demise  to  two  as  tenants  in  common:  White  v.  Tyndall,  uhi 
supra.  But  where,  in  an  agreement  for  the  sale  of  letters  patent,  it 
was  agreed  that  the  assignment  should  contain  a  covenant  by  the 
vendors  that  all  the  letters  patent  were  valid,  and  in  nowise  void  or 
voidable,  it  was  held  by  the  Court  of  Appeal  that  the  assignment 
should  contain  joint  and  several  covenants  by  the  vendors  that  the 
letters  patent  were  valid  and  in  nowise  void  or  voidable,  and  that, 
one  of  the  vendors  having  died,  the  relief  against  his  personal  repre- 
sentative was  rightly  claimed  on  that  footing:  National  Society,  &c.  v. 
Gibhs,  [1900]  2  Ch.  280.  As  to  whether  the  interest  in  a  joint  conti-act 
passes  to  the  executor,  see  pos^,  Pt.  v.  Bk.  i.  Ch.  i. 
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against  the  executors  of  both,  they  pleaded  jointlj-,  and  judg- 
ment was  given  for  the  attorney,  it  was  stayed  on  motion,  because 
the  executor  of  the  survivor  only  was  chargeable,  notwith- 
standing the  pleading  and  admission  of  the  parties  (/). 

So  in  debt  upon  bond,  it  appeared  upon  oyer  that  A.,  B., 
and  C.  were  bound  jointly,  and  that  A.  was  dead;  whereas  the 
action  was  brought  against  his  executor  and  the  other  two: 
Upon  demurrer,  the  Court  were  of  opinion,  that  the  action  was 
not  well  brought:  for  by  the  death  of  one  of  the  obligors,  his 
executor  is  wholly  discharged  (^). 

If  a  testator  being  a  sole  defendant  dies  before  judgment  by  Where  te>- 
Ord.  XVII.  r.  1  (R.  S.  C.  1883),  if  the  cause  of  action  survive  dSant'' 
or  continue,  that  is  to  say,  if  it  does  not  fall  within  the  rule  ^'^s  before 
actio  personalis  moritur  cum  persona,  the  action  shall  not  abate,  ■""  ^'"®°^- 
but  the  plaintiff  may,  under  Rule  4  of  the  same  order,  obtain 
an  order  that  the  personal  representative  of  the  deceased  be 
added  as  a  party.     This  order,  it  seems,  may  be  obtained  ex 
parte.     Further,  by  Ord.  XVII.  r.   1,  whether  the  cause  of  Where  tes- 
action  survives  or  not,  there  shall  be  no  abatement  by  reason  of  defendant 
the  death  of  either  party  between  the  verdict  or  finding  of  the  dies  between 

the  VPT'filpt'.  OI* 

issues  of  fact  and  the  judgment,  but  judgment  may  in  such  finding  of  the 
case  be  entered  notwithstanding  the  death  (^).  issues  of  fact 

,  .         ,         .  and  the  judg- 

If  a  testator,  sole  defendant,  die  after  judgment,  then  by  the  ment. 
common  law  the  plaintiff   could  issue   execution  against   the  Where  tes- 

,.„,.-  tator  a  solt- 

goods  of  the  testator  without  any  order,  if  the  judgment  were  defendant 
recovered  within  a  year  before  his  death  (i).     But  now,   bv  '^^^^ '^^^^ 
Ord.  XLII.  r.  23,  if  any  change  has  taken  place  by  death  in 
the  parties  liable  to  execution,  leave  must  be  obtained  to  issue 
execution  (k)   against   the  goods   of  the   testator.     This  order 
must,  it  would  seem,  be  obtained  on  notice  to  the  executor  (/). 

(/)  Ilamiond  v.  Jethrc.  2  Brownl.  &  Gold.  99.  See  also  Colder  v. 
Rutherford,  2  Brod.  &  Bing.  302;  Slater  v.  Wheeler,  9  Sim.  15(j. 

{g)  Osborne  v.  Ci'osbern,  1  Sid.  2:58 .  Seo  also  Towers  v.  Moor,  2 
Vcrn.  99;   Richardson  v.  Horton,  6  Beav.  185. 

(A)  See  fost,   p.   1355. 

{%)   Wheatley  v.  Lane,  1   Saund.   285. 

(Jc)  Equitable  e.xecution  is  not  "  execution "  within  t!ie  in^aninfr 
of  this  rule.  What  is  commonly  called  e<iuitable  execution  is  not  in 
fact  execution,  but  equitable  relief,  which  is  granted  bc^cau-ic  there  is  a 
hindranco  in  the  way  of  execution  at  law,  and  it  is  sul)jeet  to  the 
ordinary  rule  that,  equitable  relief  can  be  granted  only  when  proper 
parties  are  before  the  Court.  Assuming,  therefore,  that  <^xe<utii)n 
at  law  can  be  issued  against  the  estate  of  a  deceased  person  without 


(I)  Re  Shephard.  43  C.  D.  131;  sec  Thompson  v.  Gill,  [1903]  1  K.  M. 
760. 
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Where  one  of 
several  defen- 
dants dies 
before  judg- 
ment. 


Where  one  of 
several  defen- 
dants dies 
after  judg- 
ment. 


An  order  giving  leave  to  issue  execution  is  not  equivalent  to 
a  judgment  against  the  executor.  It  dispenses  with  the  neces- 
sity of  a  judgment  against  him,  and  enables  the  person  alleging 
himself  to  be  entitled  to  execution  to  issue  execution  against 
the  executor  without  it.  Consequently  such  an  order  does  not 
satisfy  the  requirements  of  sub-sects.  14  and  15  of  1  &  2  Vict, 
c.  110,  so  as  to  enable  a  charging  order  to  be  made  against  tlie 
executor  of  a  deceased  judgment  debtor,  but  the  creditor  must 
bring  an  administi'ation  action  (m). 

If  one  of  several  defendants  on  a  joint  cause  of  action  die 
before  judgment,  then  it  would  seem  that  in  a  personal  action 
the  estate  of  the  dead  man  is  discharged  from  liability  (ii),  for 
if  two  enter  into  a  joint  bond,  and  one  die  at  any  time  before 
judgment,  the  survivor  shall  be  charged  alone  (o).  And  if  one 
of  two  defendants  dies  after  judgment,  and  the  plaintiff  elects 
to  take  execution  against  the  personalty,  the  execution  must  be 
against  the  survivor  alone  (p) :  So  a  release  given  by  the  obligee 
to  the  representatives  of  the  deceased  obligor  is  no  answer  to  an 
action  against  the  survivor  (q). 

And  if  one  of  s&veral  defendants  on  a  joint  cause  of  action 
die  after  judgment,  it  would  seem  that  Ord.  XLII.  r.  23 
(R.  S.  C.  1883),  will  not,  except  as  against  the  land  of  the 
deceased  (r),  apply,  because,  as  we  have  seen,  if  one  of  two 


any  leave  of  the  Cburt  (as  to  which  qucere)  a  receiver  by  way  of  equit- 
able execution  cannot  be  appointed  of  the  estate  in  the  absence  of  the 
persons  on  whom  the  estate  has  devolved:  Norburn  v.  Norhurn,  [1894] 
1  Q.  B.  448.  Ord.  XVII.  r.  1,  doe«  not  keep  an  action  alive  as 
against  the  estate  of  a  deceased  party  unless  the  estate  has  devolved 
on  some  one  who  is  a  party  to  the  action:  Re  ShepJiard,  43  0.  D.  131. 

(m)  Stewart  v.  Rhodes,  [1900]  1  Oh.  386,  and  see  ante,  p.  662,  n.  (to). 

(«)  By  sect.  136  of  the  Common  Law  Procedure  Act,  1852,  it  was 
enacted  that:  "  If  there  be  two  or  more  plaintiffs  or  defendants,  and 
one  or  more  of  them  should  die,  if  the  cause  of  such  action  shall  sur- 
vive to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  surviving 
defendant  or  defendants,  the  writ  or  action  shall  not  be  thereby  abated, 
but  such  death  being  suggested  upon  the  record,  the  action  shall 
proceed  at  the  suit  of  the  surviving  plaintiff  or  plaintiffs  against 
the  surviving  defendant  or  defendants."  And  now  it  would  seem 
that  in  such  a  case  the  action  would  by  virtue  of  Ord.  XVII.  r.  1,  pro- 
ceed, as  against  the  defendant  on  whom  the  whole  liability  had  devolved 
by  survivorship  without  the  necessity  of  obtaining  any  order. 

(o)  Lampton  v.  Collingwood,  4  Mod.  315. 

{p)  If  he  takes  out  execution  upon  the  real  lien,  the  charge  must 
be  equally  against  the  survivor  and  the  real  representative  of  the 
deceased;  for  though  a  personal  execution  survives,  a  real  does  not: 
Sir  W.  Herbert's  Case,  3  Oo.  14,  a;  2  Saund.  51,  note  (4)  to  Tretheivy 
v.   Ackland. 

(q)  Ashbee  v.  Pidduck,  1  M.    &  W.   564. 

(r)  If  it  is  sought  to  have  execution  against  the  land  of  a  deceased 
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defendants  die  after  judgment  and  the  plaintiff  elects  to  take 
execution  against  the  personalty,  the  execution  must  be  against 
the  survivor  alone. 

And  in  the  same  way,  although  it  is  provided  by  Ord.  XVII.  Where  one  of 
r.  1  (R.  S.  C.  1883),  that  whether  the  cause  of  action  survive  dantsdies 
or  not,  there  shall  be  no  abatement  by  reason  of  tho  death  of  between 

V6rdjct  or 

either  party  between  the  verdict  or  finding  of  tho  issues  of  fact  findiup  of  the 

and  the  judgment,  but  that  the  judgment  may  in  such  a  case  '-^^^^  ent 

be  entered  notwithstanding  the  death,  so  that  if  one  of  two  or 

more  defendants  dies  between  verdict  and  judgment,  judgment 

may  be  entered  on  taking  the  proper  steps  under  Ord.  XVII. 

r.  2  and  r.  4,  against  the  deceased  defendant,  even  though  the 

cause  of  action  fall  within  the  rule  actio  personalis  moritur  cum 

persona,  yet  it  would  seem  that,  if  the  cause  of  action  be  joint, 

there  is  nothing  in  this  Order  to  enable  the  action  to  contin.u.e 

against  any  other  than  the  surviving  defendant. 

If  the  contract  be  several,  or  joint  and  several,  the  executor 
of  the  deceased  contractor  may  be  sued  at  law  in  a  separate 
jaction(s):  and,  before  the  Judicature  Acts,  he  could  not  be 
sued  jointly  with  the  survivor,  because  one  is  to  be  charged 
de  bonis  testatoris  the  other  de  bonis  propriis  {t).  It  has,  how- 
ever, been  suggested,  that  the  rule  is  different  since  the  Judi- 
cature Acts(M).  The  following  statement  is  to  be  found  in 
Lindley  on  Partnership,  6tli  edit.,  at  pp.  297,  298:  "  Before  the 
Judicature  Acts,  when  a  partner  died  in  the  lifetime  of  any  one 
or  more  of  his  co-partners,  all  actions  brought  in  respect  of  any 
contract  entered  into  by  or  on  behalf  of  the  firm  before  his  death, 

judgment  debtor  on  a  joint  cause  of  action,  leave  to  issue  an  elegit  must 
bo  obtained,  it  would  seem,  on  notice  to  tho  heir.  See  Ord.  XLII. 
r.   23. 

(s)  May  V.  Woodwcurd,  1  Freem.  248.  As  to  what  words  will  con- 
stitute a  joint  and  several  bond,  see  Tipping  v.  Coates,  18  Beav.  401; 
White  v.  Tyiidall,  13  A.  0.  263.  There  is  in  the  case  of  joint  con- 
tract and  joint  debt,  as  distinguished  from  tho  case^  of  joint  and 
several  contract  and  joint  and  several  debt,  only  one  cause  of  action. 
In  order  to  protecit  each  of  tho  joint  debtors,  tlie  law  treats  tho 
causo  of  action  as  being  a  joint  one,  and  as  capable  of  being  merged 
whenever  it  is  pursued  to  judgment.  It  is  absorbeil  and  merged  in 
tho  judgment  which  is  recovered  against  one  of  the  dol)t*)r3  not  only 
as  against  him,  but  as  against  all  tho  rest.  See  per  Bowen,  L.  J.,  in 
Be  Ilodq  on,  31  0.  D.  177,  188.  Sec  also  Kendall  v.  Hamilton,  4  A.  0. 
504;  McLcod  v.  Power,  [1898]  2  Oh.  295. 

(0  Ha'l  v.  Huffam,  2  Lev.  228. 

(«)  See  Lindley  on  Partnership,  (Hh  od'it.  p.  297;  Fmnkenhurg  v. 
Oreat  Horseless  Carriai/e  Co.,  [1900]  1  Q.  B.  504;  and  in  this  raspoct 
Hall  V.  Huffam,  2  Lev.  188  and  228,  alias  Hall  v.  Roughain,  3  Koble, 
798,  would  seem  to  bo  no  longer  law. 
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must  have  boon  broug-ht  by  or  against  tho  surviving  members  of 
the  firm,  and  by  or  against  tliem  alone;  for  the  representatives 
of  the  deceased  partner  could  neither  sue  nor  be  sued  at  law  in 
respect  of  such  a  contract.  So  an  action  for  the  conversion  of 
partnership  goods  must  have  been  brought  by  the  surviving 
partners.  It  followed,  from  the  above  rule,  that  the  last  survi- 
ving partner,  or  if  he  was  dead  his  legal  personal  representative, 
was  the  proper  person  to  sue  and  be  sued  at  law  in  respect  of 
tho  debts  and  engagenaents  of  the  firm.  These  rules,  however, 
can  be  no  longer  relied  upon,  except  where  the  obligation  sought 
to  be  enforced  is  purely  joint  in  equity  as  well  asj  at  law.  In 
other  cases  {x)  an  action  may,  it  is  apprehended,  be  brought  by 
or  against  the  surviving  partners  and  the  executors  or  adminis- 
trators of  the  deceased  partner"  [if). 

No  change  has  been  made  in  the  law  which  forbade  the 
joinder  of  distinct  claims  by  or  against  several  persons,  and 
which  required  each  such  separate  claim  to  be  made  the  subject 
of  a  separate  action  (0).  Ord.  XVI.  and  the  rules  under  it  do 
not  alter  the  liabilities  of  defendants,  and  therefore  no  one 
defendant  can  now  be  made  "jointly,  severally,  or  in  the  alter- 
native," liable  for  any  damages  to  which  he  would  not  have 
been  previously  liable,  and  the  only  judgment  which  previously 
could  have  been  recovered  against  joint  wrongdoers  was  for  the 
amount  to  which  each  and  every  defendant  was  liable  with  the 
others  («).  But  there  are  cases  where  the  connecting  link  and 
common  source  of  grievance  have  been  held  to  justify  the 
joinder  of  several  defendants  in  what  is  regarded  as  in  substance 
a  single  cause  of  action  (6). 

(x)  As  to  which,  see  Partnership  Act,  1890,  sects.  9  and  12. 

\y^  In  support  of  this  last  ssntence  reference  is  made  to  E.  S.  C. 
Ord.  XVI.  rr.  1,  4,  6,  8.  Ord.  XVI.  r.  4,  provides  that,  "  All  persons 
may  be  joined  as  defendants  aguinst  whom  the  right  to  any  relief  is 
alleged  to  exist,  whether  jointly,  severally,  or  in  the  alternative.  And 
judgment  may  be  given  against  such  one  or  more  of  the  defendants  as 
may  be  found  to  be  liable,  according  to  their  respective  liabilities, 
without  any  amendment." 

{z)  Smurthwcdte  v.  Hannay,  [1894]  A.  C  494;  Sadler  v.  Great 
Western  Bail.  Co.,  [1896]  A.  0.  450. 

(a)  Per  FitzGibbon,  L.  J.,  in  Dawson  v.  McClelland,  [1899]  2 
I.  R.  486,  498. 

(6)  Frankenhurg  v.  The  Great  Horseless  Carriage  Co.,  [1900]  1 
Q.  B.  504,  where  it  was  contended  for  the  executors  of  the  deceased 
director  that  the  cause  of  action  against  them  was  different  from  the 
causes  of  action  against  the  other  defendants,  and  that  they  were 
liable  only  to  the  extent  to  which  their  testator's  estate  had  benefil>ed 
by  tho  fraud.     But  the   Court  of  Appeal  held  that  the   substantial 
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In  a  joint  action  where  joint  liability  is  established  the 
liability  of  the  parties  may  be  differentiated  in  point  of  time  (<?). 
This  was  the  established  Chancery  practice.  So  in  an  action 
against  partners  for  encroachment  on  a  mine,  the  cause  of 
action  continuing,  if  one  of  the  partners  died,  his  estate  would 
only  be  accountable  for  the  actual  profits  received  up  to  his 
death,  while  the  liability  of  the  surviving  partners  would  be 
quite  different,  and  might  continue  till  a  later  date  ((7). 

With  regard  to  the  liability  in  equity  of  the  executor  of  the  Liability  in 
deceased  joint  contractor,  it  is  completely  settled  that  in  the  case  g^^^*^"^  f 
of  a  partnership  debt,  although  at  law,  upon  the  death  of  a  deceased  joint 
partner,  the  remedy  against  his  executors  is  extinguished  (inas- 
much as  a  partnership  contract  is  joint),  yet  they  may  be  sued 
in  equity  (e).     And  after  much  contention  it  is  now  settled  that 
the  joint  creditor  may,  in  the  first  instance,  resort  to  the  assets 
of  the  deceased  partner,  leaving  it  to  the  personal  representa- 
tives  of   the   deceased   partner   to    take    proper  measures   Jor 
recovering  what,  if  anything,  shall  appear  upon  the  partnership 
accounts  to  be  due  from  the  surviving  partner  to   the  estate 
of  the  deceased  partner  (/).       Thus,   in   Kendall  v.    Hamil- 

cauio  of  action  was  the  issuing  of  the  prospectus,  and  that  there  was 
no  ground  for  striking  out  any  of  the  defendants.  See,  furthor,  the 
observations  of  Kenny,  J.,  in  O'Keeffe  v.  Walsh,  [1903]  2  Ir.  H. 
681,   728. 

(c)  O'Keeffe  v.  Walsh,  ubi  supra. 

(d)  Per  Gibson,  J.,  ibid.,  p.  717.  Under  Ord.  XXXVI.  r.  58,  where 
damages  are  to  be  assessed  in  respect  of  any  continuing  cause  of  action, 
they  shall  be  assessed  down  to  the  time  of  assessment.  See  Jones  v. 
Simes,  43  0.  D.  607. 

(e)  Vulliamy  v.  Noble,  3  Meriv.  619;  Winter  v.  Innes,  4  My.  &  Or. 
109.  See  Holme  v.  Hammond,  L.  R.  7  Ex.  218.  This  rule  is  applicable 
to  the  case  of  the  death  of  one  of  two  executors  carrying  on  their 
testator's  trade,  in  that  character,  and  in  the  ordinary  course  of  the 
business  accepting  a  bill  of  exchange  describing  themselves  simply 
as  executors  of  their  testator:  Liverpool  Borough  Bank  v.  Walker,  4 
Do  G.  »&  J.  24,  in  which  case  the  estate  of  the  deceased  executor  wae 
held  liable.  It  is  to  bo  observed  that  in  cases  of  joint  contracts  there 
is  no  difference  between  law  and  equity,  except  in  the  single  case  of 
the  de^th  of  one  of  the  parties  to  a  joint  contract,  where  the  contract 
was  such  that  the  maxim  inter  mercato^-es  jus  accrescendi  locum  -non 
habet  applied:  per  Lord  Blackburn,  Kendall  v.  Hamilton,  4  A.  C. 
504,  545. 

(/)  Devaynes  v.  Noble,  1  Meriv.  530;  Wilkinson  v.  Henderson,  1  M. 
&  K.  582.  The  surviving  partners  axe  necessary  parties  to  a  creditor's 
suit  against  the  assets  of  tlic  deceased:  Hills  v.  McRae,  9  Hare,  297. 
In  Broivn  v.  Gordon,  16  Beav.  310,  Romilly,  M.  R.,  said,  that  the  debt 
though  gone  at  law,  remains  due  in  equity,  because  equity  considers  it 
to  bo  unjust  that  where  two  or  more  persons  are  jointly  liable,  tiio  death 
of  one  should  throw  tlie  whole  debt  on  the  others,  and  exonerate  his 

35  .(2) 


1358  Liability  of  Executor      [Pt.  iv.  Bk.  ii. 

^ton{g),  Cotton,  L.  J.,  in  pronouncing-  the  judgment  of  the 
Court,  says:  "  It  is  now  well  established  that  a  Court  of  Equity 
does  treat  the  estate  of  a  deceased  partner  as  still  liable  to  tlic 
partnership  creditors,  though  at  law  the  survivor  has  become 
solely  liable.  And  it  must  now  be  considered  as  established 
that  the  partnership  creditor  may  obtain  relief  against  the  estate 
of  the  deceased  partner  without  having  exhausted  his  remedy 
against  the  survivor." 

Again,  in  Re  Hodgson  (h),  it  was  held  that  a  creditor  of  a 
partnership  firm,  although  not  strictly  a  joint  and  several 
creditor,  has  concurrent  remedies  against  the  estate  of  a  deceased 
partner  and  the  surviving  partner,  and  that  it  makes  no  differ- 
ence which  remedy  he  pursues  first. 

Nor  will  the  first  creditor  be  precluded  from  resorting  to  the 
assets  of  the  deceased  partner  by  having  in  the  first  instance 
obtained  judgment  against  the  surviving  partners  (i). 

LiabUifcy  of         Now  by  sect.  9  of  the  Partnership  Act,  1890  (53  &  54  Vict. 

pa  ners.  ^^  gg^^  ^^  ^^  provided  that: — "  Every  partner  in  a  firm  ia  liable 

estate.  In  Bidgway  v.  Clare,  19  Beav.  Ill,  the  same  learned  judge' 
took  occasion  to  express  his  opinion  as  to  the  mode  in  which  the  Court 
administers  assets  in  cases  of  this  description  as  follows,  viz.:  Where 
both  partners  are  solvent,  there  is  no  distinction  made  between  joint 
and  several  creditors;  they  are  all  paid,  and  in  taking  the  partner- 
ship accounts,  the  joint  debts  thus  paid  will  be  allowed  in   account 

by   the  surviving  partner: If  the   estate  of   the  deceased  partner 

be  insolvent,  and  that  of  the  surviving  partner  solvent,  the  joint 
creditors  will  naturally  go  against  the  surviving  partner,  who  will 
then  be  a  creditor  against  the  separate  estate  of  the  insolvent  partner 

for  the  amount  paid  by  him  to  the  joint  creditors  beyond  his  share: 

If  both  the  deceased  and  surviving  partners  are  insolvent,  then  the 
joint  creditors  must  resort,  in  the  first  instance,  to  the  joint  estate, 
and  can  only  go  against  the  separate  estate  of  each  partner  after  the 

claims  of  his  separate  creditors  have  been  satisfied: If  both  parties 

die  before  administration  takes  place,  the  rule  is  the  same.  See 
also  Lodge  v.  Pritchard,  4  Giff.  294;  1  De  Q.  J.  &  S.  610.  The 
Court  of  Chancery  enforces  the  remedies  against  the  estate  of  a  deceased 
partner  subject  to  two  conditions.  In  the  first  place  it  requires  that 
partnership  debts  shall  be  postponed  to  the  separate  debts,  and  that 
upon  a  very  apparent  ground;  for  it  is  obvious  that  inasmuch  as  the 
partnership  debts  are  paid  first  from  the  partnership  estate  before 
anything  can  flow  from  the  partnership  estate  to  the  separate  estate 
of  the  deceased  partner,  it  is  not  unreasonable  by  contrast  that  the 
partnership  debts  should  be  postponed  to  the  separate  debts.  The 
second  condition  is  that  the  Court  requires  the  presence  of  the  sur- 
viving partner  in  some  method,  shape  or  manner  at  the  taking  of  the 
accounts  of  the  partnership:  per  Fry,  L.  J.,  He  Hodgson,  31  C.  D. 
177,  192. 

(g)  3  C.  P.  D.  403,  407.     See  infra,  n.  (m). 

(h)  31   C.  D.   177,   supra. 

(i)  Livei'pool  Borough  Bank  v.  WalJcer,  4  De  Q.  &  J.  24;  Jacomh 
V.  Harwood,  2  Ves.  Sen.  265. 
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jointly  with  the  other  partners,  and  in  Scotland  severally  also, 
for  all  debts  and  obligations  of  the  firm  incurred  while  he  is  a 
partner;  and  after  his  death  his  estate  is  also  severally  liable 
in  a  due  course  of  administration  for  such  debts  and  obligations 
so  far  as  they  remain  unsatisfied,  but  subject  in  England  or 
Ireland  to  the  prior  payment  of  his  separate  debts"  (;*). 

The  equitable  remedy  extends  to  every  joint  contract  for  a 
loan  of  money  giving  to  the  creditor  the  benefit  of  the  security 
of  several  persons,  without  any  distinction  that  the  debt  must  be 
a  mercantile  debt  incurred  by  joint  traders:  Thus,  in  Thorpe  v. 
Jackson  (/<:),  where  four  persons  had  opened  a  joint  account  with 
certain  bankers,  who  advanced  them  money  on  such  joint 
account,  Alderson,  B.,  held,  that  upon  the  decease  of  one  of  the 
joint  contractors,  the  bankers  had  a  right  in  equity  to  immediate 
relief  out  of  his  assets,  without  claiming  any  relief  against  the 
surviving  joint  contractors,  or  showing  that  the  latter  were 
unable  to  pay  by  reason  of  their  insolvency  (Z). 

Although  this  interposition  of  Courts  of  Equity  with  regard 
to  partnership  debts  on  the  death  of  a  member  of  a  partnership 
has  led  to  the  expression  that  partnership  debts  in  the  eye  cf  a 
Court  of  Equity  are  joint  and  several,  this  does  not  mean  that 
a  Court  of  Equity  altered  or  changed  a  legal  contract,  but 
merely  that  the  Court,  in  order,  before  distributing  assets,  to 
administer  all  the  equities  existing  with  regard  to  them,  would 
go  behind  the  legal  doctrine  that  a  partnership  debt  survived  as 
a  claim  against  the  surviving  partners  only,  and  would  give  the 
creditor  the  benefit  of  the  equity  which  the  surviving  partners 
might  have  insisted  on(w).  • 

At  one  time  there  seems  to  have  been  a  tendency  in  Courts 
of  Equity  to  treat  partnership  debts  as  being  joint  and  several 
irrespective  of  death  and  the  necessity  for  the  purpose  of 
administration  of  excluding  the  doctrine  of  survivorship.  Thus, 
Sir  William  Grant,  after  stating  that  it  has  never  been  deter- 
mined that  every  joint  covenant  is  in  equity  to  be  considered 
as  the  several  covenant  of  each  of  the  covenantors,  and  that 
when  the  obligation  exists  only  by  virtue  of  the  covenant  the 
extent  of  the  obligation  can  be  measured  only  by  the  words  in 

(/)  A  limit<^d  partner  is  not  liable  beyond  the  amount  contributed  by 
him.     See  Limited  Partnership  Act,  1907,  s.  4  (2). 

{h)  2  Y.  &  Coll.  553. 

{I)  But  ROC  Slater  v.  Wheeler,  9  Sim.  157;  Other  v.  Iveson,  3  Drew. 
177,  181,  182. 

(w)  Kendall  v.  JIamilton,  4  A.  C.  504,  517,  per  Lord  Cairns,  L.  C. 
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which  it  is  conceived,  goes  on  to  say  that  in  the  case  of  a  part- 
nership debt  all  the  partners  have  had  a  benefit  from  the  money 
advanced  or  the  credit  given,  and  the  obligation  to  pay  exista 
independently  of  any  instrument  by  which  the  debt  may  have 

been  secured  {n). 

But  although  a  partnership  liability  will  not  generally  be 
treated  as  joint  and  several  in  equity,  apart  from  administra- 
tion, yet  there  are  cases  in  which  a  Court  of  Equity  will  treat  a 
joint  obligation  as  several,  and  the  true  doctrine  on  the  subject 
of  obtaining  relief  in  equity  by  considering  joint  contracts  ias 
several,  appears  to  be,  that  wdierever  a  Court  of  Equity  sees  that 
in  a  contract  joint  in  form,  the  real  intention  of  the  parties  was, 
that  it  should  be  joint  and  several,  it  will  give  effect  to  such 
intention.  Accordingly,  in  certain  cases,  a  joint  bond  has,  in 
equity,  been  considered  as  several  (o).  Thus  a  joint  bond  has, 
in  equity,  been  considered  as  several,  where  there  has  been  a 
credit  previously  given  to  the  different  persons  who  have  entered 
into  the  obligation,  and  it  was  not  the  bond  which  first,  created 
the  liability  to  pay.  But  where  the  obligation  exists  only  by 
virtue  of  a  joint  covenant  or  bond,  the  extent  of  its  operation 
can  be  measured  only  by  the  words  in  which  it  is  conceived; 
land  a  Court  of  Equity  cannot  give  the  instrument  any  other 
than  its  legal  effect  (p).  Accordingly,  where  a  joint  promissory 
note,  signed  "J.  and  J.  Ewing — James  Parr,  surety,''  was 
given  to  a  creditor  of  the  firm  of  John  and  James  Ewing,  and 
James  Parr  died,  John  and  James  Ewing  being  both  alive,  one 
of  whom  afterwards  became  bankrupt,  and  the  other  insolvent; 
it  was  held  that  the  promissory  note  could  not  be  considered  as 
several,  against  James  Parr  the  surety  (^).  So  where  A.  and 
B.  were  obligors  in  a  joint  bond,  and  A.,  who  was  alleged  to  be 
the  principal  debtor,  died;  it  was  held  that  his  assets  were  not, 
in  equity,  liable  upon  the  bond,  but  that  the  liability  survived 
to  B.  (/•).     Again,  where  premises  had  been  demised  to  A.  and 

(n)  Sumner   v.   Powell,   2   Meriv.    37;    1    Turn.    &    E.    423. 

(o)  Primrose  v.  BroTnley,  1  Atk.  90;  Bishop  v.  Church,  2  Yes.  Sen. 
100,  371;  Hoare  v.  Contencm,  1  Bro.  Oh.  C.  27;  Thomas  v.  Frazer^ 
3  Ves.  399;  Burn  v.  Burn,  3  Ves.  573;  Ex  parte  Kendall,  17  Ves. 
525;  Liverpool  Borough  Bank  v.  Walker,  4  De  Gr.  &  J.  24;  and  cf. 
National  Society,  &c.  v.  Gibbs,  [19O0]  2  Ch.  280. 

(p)  Sumner  v.  Powell,  2  Meriv.  30;  S.  C,  affirmed,  1  Turn.  &  E. 
423;  Eichardsan  v.  Norton,  6  Beav.  185;  Wilmer  v.  Currey,  2  De  G. 
&  Sm.  347.     See  also  White  r.  Tyndall,  13  A.  C.  263. 

{q)  Rawstone  v.  Parr,  3  Euss.  424,  539;  Other  v.  Iveson,  3  Drew. 
177. 

(r)  Bichardson  v.  Orion,  6  Beav.  185. 
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B.,  who  were  co-partners,  upon  which  they  carried  on  their 
partnership  business,  and  A.  died  during  the  lease,  and,  after 
his  death,  his  executors  carried  on  the  business  in  co-partnership 
with  B.  on  the  premises:  it  was  held,  nevertheless,  that  the 
covenants  in  the  lease,  which  were  joint  only,  were  not  to  be 
considered  in  equity  as  several  as  well  as  joint,  so  as  to  make 
A.'s  estate  liable  for  breaches  of  the  covenant  which  occurred 
after  his  death  (s).  On  the  other  hand,  the  Court  of  Appeal,  in 
the  case  of  Beresford  v.  Browning  {t),  construed  a  contract, 
relating  to  payment  and  indemnity  to  a  retiring  partner,  which 
was  joint  in  form,  as  several,  on  the  ground  that  the  circum- 
stances under  which  the  contract  was  entered  into,  showed  that 
there  was  a  joint  and  several  liability  independently  of  the 
contract,  and,  therefore,  an  intention  that  the  continuing 
partners  should  be  severally  liable. 

It  being  now  settled,  beyond  dispute,  that  the  estate  of  a 
deceased  partner  is  liable  in  equity  to  the  creditors  of  the  firm, 
although  the  legal  remedy  exists  only  against  the  survivors,  a 
further  question  remains  to  be  considered,  viz.,  when  and  by 
what  means  that  liability  is  to  terminate.  It  seems  clear  that 
the  deceased  partner's  estate  must  continue  liable  until  the 
debts,  which  affected  liim  at  the  time  of  his  death,  are,  in  some 
way,  fully  discharged  (w) .  The  discharge,  however,  may  take 
place  in  various  ways;  not  only  by  direct  payment,  but  also  by 
dealings  with  the  continuing  partners  operating  as  a  payment 
of  the  joint  debt,  or  from  the  creditors  having  agreed  to  take 
and  taking  the  security  of  the  surviving  partners  in  discharge 
of  the  joint  debt  (x):  Or  there  may  be  an  equitable  bar  to  the  * 

remedy;  for  as  the  right  stands  only  upon  equitable  grounds, 
if  the  dealing  of  the  creditor  with  the  surviving  partners  has 
b-een  such  as  to  make  it  inequitable  that  he  should  go  against 
the  assets  of  the  deceased  partner,  he  Avill  not,  upon  general 

(s)  Clarke  v.  Bickers,  14  Sim.  639.  See  also  White  v.  Tyndnll, 
ubi  supra. 

(t)  1  0.  D.  30;  cf.  Wilmer  v.  Currey,  2  De  G.  &  Sm.  347,  where 
it  was  hold  on  the  facts  that  the  deed  imported  a  new  liability. 

(«)   Vulliamy  v.  Noble,  3  Meriv.  (319. 

(a)  Thompson  v.  Percival,  5  B.  &  Ad.  925;  Winter  v.  Innes,  4 
My.  &  Cr.  110;  Brottm  v.  Oordon,  16  Beav.  302.  Sec  also  Lee  v. 
Flood,  2  Sm.  &  O.  250;  Blair  v.  Bromley,  5  Ilaro,  555,  per  Wigram, 
V.-C,  Lyth  V.  Ault,  7  Exch.  669;  Bilborough  v.  Holmes,  5  0.  D.  255. 
As  to  discharge  by  proof,  where  there  is  no  locus  posnitentioe,  against 
the  estate  of  the  continuing  partie-i  in  bankruptcy,  see  Scarf  v.  Jardine, 
7  A.  C.  345.  See  also  Simpson  v.  Henning,  L.  R.  10  Q.  B.  406,  as  to 
the  effect  of  the  receipt  of  a  composition  on  the  joint  debt. 
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rules  and  principles,  be  entitled  to  the  benefit  of  the  demand  (?/). 
But  the  estate  of  the  deceased  partner  is  not  discharged  by  the 
mere  circumstance  that  the  creditor,  knowing  of  the  deatli,  con- 
tinues his  transactions  with  the  surviving  partners,  and  forbears 
for  several  years,  at  their  request,  to  take  any  steps  to  enforce 
payment  of  his  debt  (2):  nor  by.  his  receipt  of  interest  from 
them  and  a  new  partner  (a). 

With  respect  to  the  right  of  a  surviving  co-contractor  to 
enforce  contribution  from  the  personal  representatives  of  his 
deceased  companion:  although  it  cannot  be  stated  as  a  universal 
proposition  that  in  all  cases  where  two  or  more  jointly  employ  a 
third  person,  there  is  an  implied  undertaking  in  all  to  contribute 
rateably  inter  se,  so  as  to  bind  the  executors  of  a  deceased  co- 
contractor;  yet  if  several  persons  jointly  contract  for  a  chattel, 
to  be  made  or  procured  for  the  commooi  benefit  of  all  (for 
instance  the  building  of  a  ship  or  the  furnishing  of  a  house), 
and  as  to  ivhich  the  executors  of  any  part?/,  dying  before  the 
work  is  completed,  are  by  agreement  to  stand  in  the  placet  of 
the  "party  dying;  in  such  a  case,  though  the  legal  remedy  of 
the  party  employed  would  be  solely  against  the  survivors,  yet 
the  law  would  certainly  imply  a  contract  on  the  part  of  the 
deceased  co-contractor,  that  his  executors  should  contribute  his 
proportion  of  the  price  of  the  article  to  be  furnished  (&■). 


Provisions  of 
the  Partner- 
ship Act, 
1890  (53  &  54 
Vict.  c.  39). 
Dissolution  by 
death  or  bank- 
ruptcy. 


Besides  the  sections  already  cited  the  following  sections  of  the 
Partnership  Act,  1890  (  53  &  54  Vict.  c.  39),  seem  to  be  those 
which  affect  the  duties  and  liabilities  of  executors: 

Sect.  33  (1).  "Subject  to  any  agreement  between  the  part- 
ners, every  partnership  is  dissolved  as  regards  all  the  partners 
by  the  death  or  bankruptcy  of  any  partner"  (c). 


(y)  Ex  'parte  Kend-all,  17  Ves.  526,  by  Lord  Eldon. 

(2)  Winter  v.  Innes,  4  My.   &  Or.   101. 

(o)  Harris  v.  Farwell,  13  Beav.  403.  By  sect.  14  (2)  of  the  Partner- 
ship Act,  1890  (53  &  54  Vict.  c.  39),  it  is  provided  that  "  Where  after  a 
partner's  death,  the  partnership  business  is  continued  in  the  old  firm- 
name,  the  continued  use  of  that  name  or  of  the  deceased  partner's 
name  as  part  thereof  shall  not  of  itself  make  his  executor's  or  adminis- 
trator's estate  or  effects  liable  for  any  partnership  debts  contracted 
after  his  death."  And  see  Webster  v.  Webster,  3  Swanst.  490.  For 
other  cases  relating  to  these  doctrines,  see  Ldndley  on  Partnership,  6th 
edit.  pp.  74,  621. 

(6)  Prior  V.  Heribrow,  8  M.  &  W.  873.  See  also  Batard  v.  Haives,  2 
E.  &  B.  287,  298,  where  the  Court  seemed  to  think  tbe  executors  liable 
without  any  special  agreement. 

(c)  A  limited  partnership  is  not  dissolved  by  the  death  or  bank- 
ruptcy of  a  limited  partner:  7  Edw.  VII.  c.  24. 
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Sect.  36   (3).   "The  estate  of  a  partner  who  dies,  or  who  Liability  of 
becomes  bankrupt,  or  of  a  partner  who,  not  having  been  known  partner  for 
to  the  person  dealing  with  the  firm  to  be  a  partner,  retires  from  partnership 
the  firm,  is  not  liable  for  partnership  debts  contracted  after  the  tracted  after 
date  of  the  death,  bankruptcy,  or  retirement  respectively."         partner* 

Sect,  39.   "On  the  dissolution  of  a  partnership  every  partner  Rights  of 
is  entitled,  as  as-ainst  the  other  partners  in  the  firm,  and  all  partners  as  to 

.      .  .  .      .  application  of 

persons  claiming  through  them  in  respect  of  their  interests  as  partnership 
partners,  to  have  the  property  of  the  partnership  applied  in  pay-  P'^"?^^  y- 
ment  of  the  debts  and  liabilities  of  the  firm,  and  to  have  the 
surplus  assets  after  such  payment  applied  in  payment  of  what 
may  be  due  to  the  partners  respectively  after  deducting  what 
may  be  due  from  them  as  partners  to  the  firm;  and  for  that 
purpose  any  partner  or  his  representatives  may  on  the  termina- 
tion of  the  partnership  apply  to  the  Court  to  wind  up  the 
business  and  affairs  of  the  firm." 

Sect.  42  (1).   "Where  any  member  of  a  firm  has  died  or  Right  of 
otherwise  ceased  to  be  a  partner,  and  the  surviving  or  con-  "^rtoer  m 
tinuing  partners  carry  on  the  business  of  the  firm  with  its  capital  certain  cases 
or  assets  without  any  final  settlement  of  accounts  as  between  the  profits  made 
firm  and  the  outgoing  partner  or  his  estate,  then,  in  the  absence  ^^'^'^  dissolu- 
of  any  agreement  to  the  contrary,  tbe  outgoing  partner  or  his 
estate  is  entitled  at  the  option  of  himself  or  his  representatives 
to  such  share  of  the  profits  made  since  the  dissolution  as  the 
Court  may  find  to  be  attributable  to  the  use  of  his  share  of  the 
partnership  assets,  or  to  interest  at  the  rate  of  5  per  cent,  per 
annum  on  the  amount  of  his  share  of  the  partnership  assets." 

(2).  "Provided  that  where  by  the  partnership  contract  an 
option  is  given  to  surviving  or  continuing  partners  to  purchase 
the  interest  of  a  deceased  or  outgoing  partner,  and  that  option 
is  duly  exercised,  the  estate  of  the  deceased  partner,  or  the  out- 
going partner  or  his  estate,  as  tlie  case  may  be,  is  not  entitled 
to  any  further  or  other  share  of  profits;  but  if  any  partner 
assuming  to  act  in  exercise  of  the  option  does  not  in  all  material 
respects  comply  with  the  terms  thereof,  he  is  liable  to  account 
under  the  foregoing  provisions  of  this  section." 

Sect.  43.   "Subject  to  any  agivDement  between  the  partners.  Retiring "f 
the  amount  due  from  sun-iving  or  continuing  partners  to  an  '^«'^*^<^ 

f^  D    I         .  partner  s 

outgoing  partner  or  the  representatives  of  a  dwoasi'd  partner  in  (-hare  to  be  a 
respect  of  the  outgoing  or  deceased  partner's  share  is  a  debt 
aocruinff  at  the  date  of  the  dissolution  or  death." 
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With  respect  to  tlic  liabilities  of  the  executors  of  shareholders 
in  public  companies,  it  is  important  to  notice  the  provisions  of 
the  Companies  Act,  1908.  The  following  are  the  chief  sections 
of  that  Act  which  are  material  in  this  connection:  — 

Sect,  14  (2).  "All  moneys  payable  by  any  member  to  the 
company  under  the  memorandum  or  articles  shall  be  a  debt 
due  from  him  to  the  company,  and  in  England  and  Ireland 
be  in  the  nature  of  a  specialty  debt"  {d). 

Sect,  125.  "The  liability  of  a  contributor)^  shall  create  a 
debt  (in  England  and  Ireland)  of  the  nature  of  a  specialty, 
accruing  duo  from  him  at  the  time  when  his  liability  com- 
menced (e),  but  payable  at  the  times  when  calls  are  made  for 
enforcing  such  liability. 

Sect.  126.  "If  any  contributory  dies,  either  before  or  after 
he  has  been  placed  on  the  list  of  oontributories,  his  personal 
representatives  and  his  heirs  and  devisees  (/)  shall  be  liable 
in  a  due  course  of  administration  to  contribute  to  the  assets  of 
the  company  in  discharge  of  his  liability,  and  shall  be  oontri- 
butories accordingly"  {g). 

Sect.  163  (2).  "In  settling  the  list  of  oontributories  the 
Court  shall  distinguish  between  persons  who  are  oontributories 
in  their  own  right  and  persons  who  are  oontributories  aa  being 
representatives  of  or  being  liable  to  the  debts  of  others." 

Sect.  126.  "Where  the  personal  representatives  are  placed 
on  the  list,  the  heirs  or  devisees  need  not  be  added,  but,  except 
in  the  case  of  heirs  or  devisees  of  any  real  estate  in  England, 
they  may  be  added  as  and  when  the  Court  thinks  fit." 


(rf)  See  Buck  v.  Bohson,  L.  R.  10  Eq.  629;  Be  Muggeridge,  ibid. 
443,  (e)  See  Be  Muggeridge,  L.   E.   10  Eq.  443. 

(/)  It  follows  that  under  3  &  4  Will.  IV.  c.  104,  the  reul  estate  of 
the  deceased  is  chargeable  with  calls  made  as  well  aftsr  as  before  the 
deceased's  death:  Turqucond  v.  Kirhy,  L.  E.  4  Eq.  123;  Hamefs 
Devisees  Case,  2  De  G.  M.  &  G.  366.  There  is  no  distinction  between 
the  dead  shareholder's  estate  and  the  living  shareholders'  as  to  the 
extent  and  measure  of  liability:  Baird's  Case.  L.  E.  5  Oh.   725. 

(gr)  Although  the  liability  is  prima  facie  a  liability  of  the  deceased's 
estate  and  not  of  his  personal  representatives  personally,  unless  they 
have  by  their  acts  made  themselves  liable  as  shareholders;  yet  where 
executors  paid  a  legacy  without  providing  for  any  contingent  liability 
in  respect  of  shares  which  they  retained  unsold,  and  the  company  was 
subsequently  wound  up  and  the  executors  placed  on  the  list  of  oon- 
tributories, it  was  held  that  they  were  liable  to  pay  the  amount  of  the 
legacy'  in  satisfaction  of  calls:  Taylor  v.  Taylor,  L.  E.  10  Eq.  477.  But 
there  is  no  such  liability  where  the  distribution  Is  made  under  the 
order  of  the  Court:  Be  King,  [1907]  1  Oh.  72.  As  to  the  right  of  the 
executors  to  be  indemnified  by  the  legatees,  see  Jervis  v.  Wolferstan, 
L.  E.  18  Eq.  18;  and  WhiUaker  v.  Kershaw,  45  0.  D.  320. 
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Sect.  126.   "If  the  personal  representatives  make  default  in  Pi-ovision  in 
paying  any  money  ordered  to  be  paid  by  them,  proceedings  may  sentative  cou- 
be  taken  for  administering  the  personal  and  real  estates  of  t^ibutory 
such  deceased  contributory  or  either  of  them,  and  of  compelling  moneys 
payment  thereout  of  the  money  due."  ordered. 

Unless  by  the  Articles  of  Association  the  regulations  of 
Table  A.  are  excluded  articles  21-23  relating  to  the  transmission 
of  shares  on  death  and  the  liabilities  thereon  will  apply  (/i). 

Besides  the  liability  of  the  estate  of  a  deceased  shareholder  Personal 

in  respect  of  shares,  the  executor  or  administrator  may  make  ^^^^^^  o* 
^  \  ^  -^  executor 

himself  personally  liable  in  respect  of  the  same.  An  executor  besides  lia- 
whose  testator  has  held  shares  in  a  joint -stock  company  has  estate."  ^ 
generally  one  of  two  courses  open  to  him.  He  may  have  the 
shares  transferred  into  his  own  name,  without  any  statement 
that  he  holds  the  shares  in  a  representative  capacity  (i^),  and 
become  to  all  intents  and  purposes  a  member  of  the  company  (;'). 
He  may,  on  the  other  hand,  not  wish  to  have  the  shares  trans- 
ferred into  his  own  name,  and  he  ought  in  that  case  to  have  a 
reasonable  time  allowed  him  to  sell  tlie  shares  and  to  produce  a 
purchaser  who  will  take  a  transfer  of  them  (/f). 

It  is  quite  open  to  an  executor,  as  appears  from  Lord  Sel- 
iborne's  language  in  Buchcms  Case  (l),  to  notify  simply  to  the 
company,  in  which  the  testator  was  a  shareholder,  that  he  is  the 
executor,  and  that  alone  would  not  authorize  the  company  to 
put  the  name  of  the  executor  upon  the  register  of  shareholder^ 
in  such  a  way  as  to  make  him  personally  liable:  But  where, 

(h)  The  death  of  a  shareholder  makes  not  the  slightest  difference 
cither  in  right  or  liability;  the  executor  of  a  decea.'^ed  shareholder 
who  succeeds  in  point  of  property  takes  it  (of  course  in  his  chai'acter 
as  executor)  on  exactly  the  same  terms  and  conditions  as  every  other 
owner  of  the  share,  with  equal  Uenefits  and  equal  liability.  The  dead 
shareholder  remains,  that  is,  his  estate  remains,  a  member  of  the 
association:  Baird's  Case,  L.  11.  5  Ch.  725.  "Member,"  in  sect.  192, 
includes  the  representatives  of  a  deceased  member,  though  not  regis- 
tered as  members:  Llewellyn  v.  Kasintoe  Estates,  84  L.  J.  Ch.  70.  As 
to  executors'  right  to  vote  at  meetings,  see  Marks  v.  Financial  News, 
[1919]  VV.  N.  237;  and  as  to  their  being  qualificxi  to  be  directors,  soe 
Grundy  v.  Briggs,  [1910J  1  Ch.  444. 

(t)  Be  Saunders  &  Co.,  [1908]  1  Ch.  415. 

(j)  In  Spence's  Case,  17  Beav.  203,  it  was  hold  that  executors, 
who,  after  the  death  of  their  testator,  had  purchased  further  shares, 
were  contributorie,s  without  qualification  in  re.spoct  of  them,  tliough 
they  had  bcwn  trojitod  as  e.\ccutors  in  regard  to  such  further  shares. 
See  also  Re  Leeds  Banking  Co.,  L.  11.  1  Ch.  231;  Jackson  v.  Tnr- 
quand,  L.  E.  4  H.   L.  305. 

(k)  Buchan's  Case,  4  A.  C.  549,  588,  per  Lord  Cairns.  L.   C. 

(0  4  A.  C.  549. 
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upon  the  amalgamation  of  two  banking  companies,  a  share- 
lioldcr  had  the  option  of  exchanging  his  shares  in  the  one  bank 
for  shares  in  the  other,  which  was  taking  over  the  business  of 
the  former,  and  did  not  exercise  the  option  but  his  executors  did, 
and  a  certificate  was  made  out  to  them  individually  but  describ- 
ing them  as  executors,  they  were  held  liable  although  the  bank 
subsequently  at  their  request  cancelled  the  certificate  in  their 
names  and  made  out  one  in  the  name  of  the  testator.  For  if 
shares  are  onoe  put  into  the  names  of  executors  individually, 
although  offered  to  and  accepted  by  them  in  a  representative 
capacity,  they  cannot  say  that  their  liability  is  to  be  only  a 
liability  to  the  extent  of  tlie  assets  of  the  testator  (m) . 

The  case  of  trustees  who  take  a  transfer  of  shares  in  their 
names  differs,  in  principle,  from  that  of  executors,  who  merely 
intimate  their  title  as  executors  to  a  company,  in  order  to  claim 
and  exercise  the  rights  which  belong  to  them  as  the  legal  repre- 
sentatives of  their  testator.  Trustees  have  not,  in  any  proper 
sense  of  the  word,  a  representative  character,  but  executors 
have;  and  it  is  impossible  that  they  should  not  be  entitled  to 
produce  legal  evidence  of  their  representative  rights  to  the 
company,  for  the  purpose  of  having  their  title  in  some  way 
recorded  and  recognized,  without  making  themselves  personally 
liable  {n) . 

Sect.  27  of  the  Companies  (Consolidation)  Act,  1908,  which 

provides  that  no  notice  of  any  trust  shall  be  entered  on  the 

register,  does  not  protect  a    company  which   in   the  face  of 

notice  that  a  shareholder  is  not  the  beneficial  o^vner  makes 

advances  or  gives  credit  to  him  (o) . 

Companies  The  Companies  Clauses  Consolidation  Act,  1845,  contains 

solidation         different  provisions  from  those  of  the  Companies  Act,  1862, 

(8V"\^^^i6^    with  regard  to  the  procedure  in  the  case  of  the  decease  of  a 

shareholder  in  a  company  governed  by  the  former  Act.     Upon 

sect.  18,  the  secretary,  on  receipt  of  the  declaration  required  by 

that  section,  is  obliged  to  enter  in  the  register  the  name  of  the 

(m)  Re  Cheshire  Banking  Co.,  Duff's  Executors'  Case,  32  C.  D. 
301.  ' 

(n)  Buchan's  Case,  4  A.  C.  549,  595,  per  Lord  Selborne;  but  see  the 
obsers'ations  of  Lord  Esher,  M.  E.,  in  Barton  v.  London  &  North- 
western Bail.  Co.,  uhi  supra,  as  to  the  meaning  of  Lord  Selborne  being 
restricted  to  recording  the  title  of  the  executors  with  a  view  to  regis- 
tering a  purchaser  from  them  of  the  shares,  without  being  registered 
as  shareholders  themselves. 

(o)  31  acker eth  v.  Wigan  Coal  Co.,  [1916]  2  Ch.  293. 
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person  entitled  by  transmission  to  the  shares  of  the  deceased 
Imember.  When  an  executor  finds  that  his  testator  has  died 
entitled  to  shares  in  such  a  company,  he  may  do  one  of  two 
things.  He  may  leave  the  shares  alone  outstanding  in  the  name 
of  the  testator:  the  consequence  would  be  that  he  could  neither 
transfer  the  shares,  nor  vote  in  respect  of  them,  nor  receive  divi- 
dends on  them,  and,  though  he  might  be  liable  for  calls,  it 
would  only  be  in  his  representative  capacity.  On  the  other 
hand,  the  executor  may  wanit  to  deal  with  the  shares,  or  to 
receive  dividends  in  respect  of  them.  If  so,  he  must  avail  him- 
self of  the  machinery  given  by  the  18th  section,  and  procure 
himself  to  be  registered  as  a  shareholder.  Once  registered 
under  it,  executors  clearly  become  shareholders,  the  company 
having  nothing  to  do  with  the  character  in  which  they  hold 
the  shares,  whether  as  executors  or  trustees  {ip) . 

The  liability  of  an  executor,  so  long  as  he  has  not  himself 
become  a  shareholder,  is  limited  to  the  extent  of  the  assets  in 
his  hands  properly  administered.  If,  however,  he  is  guilty  of  a 
devastavit,  he  will  be  held  liable  to  the  extent  of  the  devastavit 
to  pay  moneys  due  either  before  or  after  the  death  of  tha 
testator  on  the  shares  of  the  testator  still  standing  in  the 
testator's  name  {q). 

There  is  no  obligation  on  executors  of  a  debenture  holder 
to  register  the  probate  with  the  company  as  soon  as  they  obtain 
it,  and  delay  in  registration  beyond  the  date  fixed  for  payment 
off  does  not  disentitle  them  to  interest  (r) . 

In  every  case,  where  the  testator  is  bound  by  a  covenant,  Covenants 

the  executor  shall  be  bound  by  it,  if  it  be  not  determined  concerning 

tuG  rGaltv 
by  the  death  of  the  testator  (s);    that  is,   unless  it  is    such 

a    covenant   as    was    to    be    performed    by    the  person  of  the 

testator  (^).     Thus,  in  Thursden  v.  Warthen  (u),  a  lord  of  a 

manor  covenanted  for  himself,  his  heirs,  and  executors,  within 

sovea  yearo  to  convey,  upon  request,  a  copyhold  to  tho  plaintiff 

(p)  Per  Lindley,  L.  J.,  in  Barton  v.  London  &  North-Western  Bail. 
Co.,  24  0.  D.  77,  88.  Under  sect.  27  of  the  Act  of  1908,  the  company  is 
not  bound  to  regard  trusts;  but  see  supra. 

(q)  Taylor  v.  Taylor,  L.  R.  10  Eq.  477.  As  to  tho  liability  of  an 
executor  where  a  release  given  to  a  testator  by  a  company  had  boon 
set  aside,  see  Re  Bcwley,  24  L.  T.  177;  19  W.  R.  464. 

(r)  Fowler  v.  Midland  Electric  Corp.,  [1917]  1  Oh.  656. 

(.s)  Bro.   Covenant,  pi.   12;   Com.   Dig.  Covenant  (0.   1). 

{t)  Hyde  v.  Dean  of  Windsor,  Cro.  Eliz.  553;  Bally  v.  Wells,  3 
Wils.   29. 

(«)  2  Bulstr.  158. 
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for  life,  secundum  consuetudinem  manerii:  The  covenantor 
died,  and  the  plaintiff  requested  his  executor  to  convey  the  copy- 
hold, which  he  refused;  and  thereupon,  the  plaintiff  brouj^ht  an 
action  of  covenant  against  the  executor:  It  was  objected,  that 
the  declaration  did  not  show  what  estate  the  covenantor  had  in 
the  manor,  and  therefore  it  should  be  intended  to  be  a  fee- 
simple,  and  if  so,  then  the  request  ought  to  have  been  made  to 
him  who  was  to  make  the  estate,  and  this  was  the  heir;  for  the 
executor  could  not  possibly  perform  the  covenant,  and  so  no 
breach  by  him:  But  Coke,  C.  J.,  said,  that  the  request  made  to 
the  executor  was  good;  because  executors  represent  the  person 
of  the  testator  as  to  the  performance  of  covenants  to  be  in 
covenant  performed:  And  to  this  the  whole  Court  (except 
Houghton,  J.)  agreed;  and  judgment  was  given  for  the 
plaintiff'. 

So  in  the  case  of  Macartney  v.  Blundell{x),  in  Dom.  Proc, 
the  appellant  claimed  the  renewal  of  a  lease,  pursuant  to  a 
covenant,  against  the  heirs  of  the  covenantor:  They  refused, 
alleging  that  the  covenantor  was  bare  tenant  for  life:  And 
it  was  holden,  that  this  refusal  was  a  breach  of  the  covenant, 
for  which  an  action  could  be  maintained  at  law  against  his 
representatives . 

The  executor  is  not  only  liable  upon  all  covenants  by  the 
testator  which  have  been  broken  in  his  lifetime  (y),  but,  more- 
over, he  is  answerable  for  all  breaches  in  his  own  time,  as  far  as 
he  has  assets:  For  the  privity  of  contract  of  the  testator  is  not 
determined  by  his  death  (2;).  Thus,  if  a  tenant  in  tail  leases 
for  years,  and  dies,  and  the  issue  in  tails  ousts  the  termor,  he 
shall  have  covenanted  against  the  executors,  upon  an  express 
covenant  for  quiet  enjoyment  {a). 

The  benefit  of  restrictive  covenants  annexed  to  land  passes 
to  the  assign  of  the  covenantee,  and  an  executor,  being  an 
assign  in  law,  can  enforce  such  covenants  though  the  benefit 
of  them  may  not  be  so  definitely  attached  to  the  land  as  to  pass 
by  a  mere  conveyance  (6'). 

Although  a  covenant  in  a  lease  should  be  of  a  nature  such  as 
to  run  with  the  land,  so  as  to  make  the  assignee  of  the  termi 

{x)  2  Eidgw.  P.  C.  113. 
ly)  Wentw.  Off.  Ex.  251,  Hth  edit, 
(z)  Coghill  V.  Freelove,  3  Mod.   326. 

(o)  F.  N.  B.  145  (E.),  note  (o).    As  to  powers  now  of  tenant  in  tail 
to  lease,  see  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38,  s.  58). 
(&)  Ives  V.    Brown,   88  L.  J.   Ch.   373,  ante,  p.  607,  n.    {i). 
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liable  for  a  breach  of  it  after  the  assignment,  yet  this  will  not 
discharge  the  executor  of  the  original  lessee  from  a  concurrent 
liability  on  the  covenant,  as  far  as  he  has  assets,  even  although  in  covenant: 
the  lessor  shall  have  accepted  the  assignee  as  his  tenant. 

So  the  assignee  of  the  reversion,  by  virtue  of  tlie  stat.  32 
Hen.  VIII.  c.  34,  may  maintain  an  action  of  covenant  against 
the  executor  of  the  lessee  upon  an  express  covenant  (c). 

So  if  the  executor  himself  assigns  the  term,  the  lessor  may 
afterwards  bring  covenant  against  the  executor,  notwith- 
standing any  acceptance  of  the  assignee  as  tenant:  And  so 
also  may  the  assignee  of  the  reversion  {d) . 

Hence  an  executor,  when  he  carries  a  lease  to  market,  has 
a  right  to  require  that  the  purchaser  shall  covenant  for  in- 
demnity against  the  payment  of  rent  and  performance  of 
covenants,  notwithstanding  the  executor  himself  is  not  bound 
to  enter  into  a  covenant  for  the  title,  but  only  that  lie  has  done 
no  act  to  incumber  (e) . 

(c)  Brett  V.  Cumberland,  iGro.  Jac.  521,  522;  1  Saund.  241,  a, 
note  (5),  to  Thursby  v.  Plant.  But  although  the  executor  of  the 
original  lessee  will  be  liable  for  breaches  of  covenant,  incurred  after 
an  assignment  by  the  testator  or  by  himself,  it  is  otherwise  where  the 
testator  was  the  assignee  of  the  lease;  for  no  action  will  lie  against  liim 
except  in  respect  of  breaches  in  his  own  time:  and  therefore,  all  future 
liability  may  bo  discharged  by  assignment  over,  even  to  a  pauper: 
Taylor  v.  Shum,  1  B.  &  P.  21.  And  since  such  a  course  is  quite  justi- 
fiable, morally  as  well  as  legally,  after  an  offer  to  surrender  the  lease 
to  the  landlord,  the  executor  may  be  guilty  of  a  devastavit  in  neglect- 
ing to  adopt  it:  Rowley  v.  Adams,  4  My.  &  Cr.  534;  and  see  White- 
head V.  Palmer,  [1908.]  1  K.  B.  151. 

(rf)  Hellier  v.  Casbard,  1  Sid.  266;  Coghill  v.  Freelove,  3  Mod. 
325.  But  see  stat.  22  &  23  Vict.  c.  35,  s.  27,  ante,  p.  1079,  by 
which  an  executor  or  administrator  liable  to  a  covenant  in  a  lease 
or  agreement  for  a  lea<e  graut^^d  or  assigned  to  the  testator  or  intes- 
tate, after  satisfying  all  liabilities  already  accrued  due,  and  setting 
apart  a  sufficient  fund  to  answer  any  future  claims  that  may  bo 
made  in  respect  of  any  fixed  or  ascertained  sum  covenanted  by  the 
lessee  to  be  laid  out  on  the  property,  may  assign  the  lease  to  a 
purchaser  and  distribut-e  the  residuai-y  personal  estate  of  the  deceased 
without  appropriating  any  part  to  meet  any  future  liability  under  the 
lease.  When  the  executor  has  done  this  he  has  freed  himself  from  all 
personal  liability  in  respect  of  any  subsequent  claim.  This  is,  how- 
ever, without  prejudice  to  the  lessor's  right  to  follow  the  assets  of  the 
deceased . 

(e)  Staines  v.  Morris,  1  Ves.  &  B.  S;  Willcins  v.  Fry.  1  Meriv.  265, 
266.  Even  if  there  be  no  such  covenant,  yet,  if  the  lessor  proceeds 
against  the  executor,  and  recovers  damages  for  a  breach  of  the  covenant 
after  the  assignment,  the  executor  may  have  an  action  on  the  case,  or 
assumpsit,  against  the  assignee  for  having  neglected  to  perform  the 
covenant,  whereby  the  executor  sustained  damage:  Burnett  v.  Lynch, 
5  B.  &  C.  589;  Marzetti  v.  Williams,  1  B.  &  Ad.  424,  by  Lord  Ten- 
terden;  Moule  v.  Qarrett,  L.  R.  5  Exch.  132;  affd.  in  Exch.  Cli.  L.  K. 
7  Exch.  101.    But  this  liability  in  the  assignee  continues  no  longer  than 
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It  must  bo  observed,  however,  that  there  is  a  distinction,  with 
respect  to  this  liability,  between  an  express  covenant  and  a 
mere  covenant  in  law:  For  no  action  lies  against  an  executor 
or  administrator  upon  a  covenant  in  law,  which  is  nob  broken 
till  after  the  death  of  the  testator.  Accordingly,  in  the  case  of 
Adams  v,  Gibney  (/),  a  tenant  for  life,  remainder  over,  de- 
mised to  the  lessee,  his  executors,  &c.,  for  the  term  of  fifteen 
years,  mthout  any  express  oovenant  jar  quiet  enjoyment :  The 
lessee  was  evicted  by  the  remainderman,  after  the  death  of  the 
tenant  for  life,  but  before  the  expiration  of  the  fifteen  years: 
And  the  Court  of  Common  Pleas  held,  that  the  lessee  could  not 
maintain  an  action  of  covenant  against  the  executor  of  the 
tenant  for  life,  in  respect  of  such  eviction,  although  it  was 
admitted  that  the  word  "demise"  in  the  lease  imported  and 
made  a  oovenant  z?i  law  for  quiet  enjoyment  by  the  lessee  during 
the  oontinuance  of  the  estate  out  of  which  the  lease  was  granted. 

With  regard  to  leases  made  after  the  31st  day  of  December, 
1881,  the  Conveyancing  Act,  1881,  provides  as  follows:  — 

Sect.  10  (1).  "Rent  reserved  by  a  lease,  and  the  benefit  of 
every  covenant  or  provision  therein  contained,  having  reference 
to  the  subject-matter  tliereof,  and  on  the  lessee's  part  to  be 
observed  or  performed,  and  every  condition  of  re-entry  and 
other  condition  therein  contained,  shall  be  annexed  and  incident 
to  and  shall  go  with  the  reversionary  estate  in  the  land,  or  in 
any  part  thereof  immediately  expectant  on  the  term  granted  by 
the  lease,  notwithstanding  severance  of  that  reversionary  estate, 
and  shall  be  capable  of  being  recovered,  received,  enforced,  and 
taken  advantage  of  by  the  person  from  time  to  timo  entitled, 
subject  to  the  term,  to  the  income  of  the  whole  or  any  part,  as 
the  case  may  require,  of  the  land  leased." 

Sect.  11  (1).  "  The  obligation  of  a  covenant  entered  into  by 
a  lessor  with  reference  to  the  subject-matter  of  the  lease  shall,  if 
and  as  far  as  the  lessor  has  power  to  bind  the  reversionary 
estate  immediately  expectant  on  the  term  granted  by  the  lease, 

his  interest  as  such:  Wolveridge  v.  Steward,  1  Cr.  &  M.  644;  Humble 
V.  Langston,  7  M.  &  W.  530;  Rowley  v.  Ad-ams,  4  My.  &  Or.  540; 
though,  perhaps,  the  executor  has  the  same  remedy  against  eaclx  sub- 
sequent assignee  in  respect  of  the  breaches  committed  during  the 
continuance  of  the  interest  of  each:  Wolveridge  v.  Steward,  1  Cr.  &  M. 
660.  As  to  the  construction  of  the  covenant  entered  into  by  the  assignee 
of  leaseholds,  see  Re  Poole  and  Clarke's  Contract,  [1904]  2  Ch.  173. 
(/)  6  Bing.  656.  See  also  Williams  v.  Burrell,  1  C.  B.  402,  as  to. 
what  shall  constitute  an  implied  or  an  express  covenant  within  the 
meaning  of  this  rule. 
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be  annexed  and  incident  to  and  shall  go  with  that  reversionary 
estate,  or  the  several  parts  thereof,  notwithstanding  severance  of 
that  reversionary  estate,  and  may  be  taken  advantage  of  and 
enforced  by  the  person  in  whom  the  term  is  frorri  time  to  time 
vested  by  conveyance,  devolution  in  law,  or  otherwise;  and,  if 
and  as  far  as  the  lessor  has  power  to  bind  the  person  from  timo 
to  time  entitled  to  that  reversionary  estate,  the  obligation  afore- 
said may  be  taken  advantage  of  and  enforced  against  any  person 
so  entitled." 

With  respect  to  the  liability  of  the  executor  of  the  lessee  to  in  debt: 
an  action  of  Aeht  for  rent  accrued  after  the  death  of  the  testator, 
it  is  fully  established,  that  the  executor  wiM  be  liable  as  long  as 
the  lease  continues,  and  as  far  as  he  has  assets,  as  well  in  thart, 
form  of  action  as  in  covenant,  notwithstanding  the  lessee 
(assigned  the  term  before  his  death,  or  the  executor  has  done  so 
since  (^) .  But  if  the  lessor  has  accepted  the  assignee  as  his 
tenant,  then  no  action  of  debt  will  lie  against  the  executor  for 
rent  accrued  since  the  assignment,  altliough,  as  it  just  appeared, 
an  action  of  covenant  may  be  maintained  on  an  express 
covenant  for  its  payment  during  the  continuance  of  the  lease. 

This  may  be  the  proper  place  to  consider  more  fully  a  subject  personal 
which  has  been  already  partially  discussed  (h),  viz.,  the  personal  executor  for 

xeeponsibility  of  the  executor  for  the  rent  incurred  under  a  ^^"*  accrued 
•^     ^  _  /  after  tes- 

demise  to  his  testator  (^) .  tator  s  death  • 

If  the  whole  rent  accrued  in  the  lifetime  of  the  testator,  tho 

(g)  It  is  true  that  Lord  Ooke,  in  Walker's  Case,  3  Oo.  24,  a,  says, 
that  "  it  was  adjudged  in  Overton  v.  Sydhall,  that  if  the  executor  of 
a  lessee  for  years  assigns  over  his  interest,  an  action  of  debt  does  not 
lie  against  him  for  rent  due  after  the  assignment;  and  that  if  lessee 
for  yeai's  assigns  over  his  interest,  an  action  of  debt  does  not  lie  against 
him  for  rent  due  after  the  assignment;  and  that  if  lessee  for  years 
assigns  over  his  interest  and  dies,  tho  executor  shall  not  be  charged  for 
rent  duo  after  his  death;  for  by  tho  death  of  tho  lessee  the  personal 
privity  of  contract  as  to  tho  action  of  debt  in  both  cases  was  deter- 
mined." But  this  is  contrary  to  all  the  subsequent  authorities.  See 
Coghill  V.  Freelove,  3  Mod.  325;  Pitcher  v.  Tovey,  4  Mod.  76;  1 
Saund.  241,  b,  note  (5). 

(h)  Ante,  p.  1333.  It  has  been  thought  better  to  leave  the  discus- 
sion in  the  following  pages  as  it  appeared  in  the  earlier  ICditions 
unalterwl  except  by  the  addition  of  new  cases,  notwithstanding  the 
constiint  reference  to  ancient  pleading.  It  seemed  imixDssilih^  to  adapt 
the  io\i  to  tho  system  of  pleading  since  the  Judicature  Act  without 
diminishing  the  authority  wliich  the  text  derives  from  Sir  I>lward 
Vaughan   Williams. 

(i)  As  to  tho  prot'.x'tion  affordofl  to  an  executor  by  an  order  for  tho 
administration  of  the  testator's  estate,  seo  Minford  v.  Carsc,  [19121  2 
Ir.  K.  245,  0.  A. 
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action  to  recover  it  from  the  executor  must  be  brought  against 
him  in  his  representative  character:  and  therefore,  if  the  form 
of  action  be  in  debt,  it  must  be  in  the  detinet  only,  and  not  in 
the  debet  and  detinet;  and  the  judgment  must  be  de  bonis 
testatoris  {k) . 

But  in  an  action  of  debt  for  rent  incurred  after  the  death  of 
the  lessee,  if  the  executor  enters  upon  the  demised  premises,  the 
lessor  has  his  election,  either  to  sue  him  as  executor,  or  to  charge 
him  personally  as  assignee  in  respect  of  the  perception  of  the 
profits  (?).  Therefore,  if  the  action  be  brought  in  debt,  the 
lessor  may  either  sue  the  defendant  as  executor  in  the 
detinet  (m),  or  in  the  debet  and  detinet  (n),  as  assignee  of  the 
term  (o).  So,  in  covenant,  the  lessor  has  his  election,  either  to 
charge  the  executor  as  executor  (p),  or  as  assignee,  without 
naming  him  executor,  stating  generally  in  the  declaration  that 
the  estate  of  the  lessee  in  the  premises  lawfully  came  to  the 
defendant  (q). 

(k)  1  EoU.  Abr.  603  (S),  pi.  9;  Fru-n  v.  Porter,  1  Sid.  379. 

(Z)  Boidton  V.  Canon,  1  Fream.  337;  S.  C,  Pollexf.  125;  1  Saund. 
1,  note  (1)  to  J  evens  v.  Harridge. 

(m)  Royston  v.  Cordrye,  Aleyn,  42;  Hope  v.  Bague,  3  East,  2. 

(n)  Hm'grave's  Case,  5  Oo.  31;  Bich  v.  Frank,  Cro.  Jac.  238; 
Caly  V.  Joslin,  Aleyn,  34;  1  Saund.  1,  note  (1).  So  if  the  executor 
enters,  he  may  be  charged  in  the  debet  and  detinet  for  the  current 
half-year's  rent  which  commenced  before  the  testator  died:  The 
Bailiffs  of  Ipswich  v.  Martin,  Oro.  Jac.  411;  J  evens  v.  Harridge,  1 
Saund.  1.  Formerly,  if  one  sum  of  money  was  due  for  arrears  of 
rent  which  became  due  in  the  lifetime  of  the  testator,  and  another 
sum  for  arrears  due  in  the  executor's  own  time,  the  lessor  could  not 
in  one  action  charge  the  executor  in  the  detinet  for  the  one  pai't,  and 
in  the  debet  and  detinet  for  the  other;  for  then  two  different  judgments 
would  be  necessary:  Salter  v.  Codbold,  3  Lev.  74;  but  one  action  might 
be  brought  for  both  sums  in  the  detinet  only:  Aylmer  v.  Hide,  13 
Geo.  II.;  B.  E.  M.  S.  Selw.  N.  P.  610,  6th  edit.  But  now,  under 
Ord.  XVIII.  r.  5,  "  claims  by  or  against  an  executor  or  adminis- 
trator as  such  may  be  joined  with  claims  by  or  against  him  personally, 
provided  the  last-mentioned  claims  are  alleged  to  arise  with  reference 
to  the  estate  in  respect  of  which  the  plaintiff  or  defendant  sues  or  is 
su"d  as  executor  or  administrator."     See  post,  Pt.  v.  Bk.  ii.  Ch.  i. 

(o)  In  such  cases  it  appears  to  have  been  the  practice  to  name  the 
defendant  executor,  and  to  state  in  the  declaration,  in  the  debet  and 
detinet,  the  demise  to  the  deceased,  his  death,  the  grant  of  administra- 
tion to  the  defendant,  his  entry  into  the  demised  premises,  and  the 
subsequent  accruing  of  rent;  see  the  entry  in  J  evens  v.  Harridge,  1 
Saund.  1,  and  the  ca:ve  of  Caly  v.  Joslin,  Aleyn,  34.  But  it  is  sufficient 
to  charge  the  defendant  in  the  debet  and  detinet  as  assignee  generally, 
without  naming  him  executor.  Sec  Lyddall  v.  Dunlapp,  1  Wils.  4,  5; 
Wollaston  v.    Hakewill,  3  M.   &  Gr.   297;   infra,  note  (r). 

ip)  Buckley  v.  Pirk,  1  Salk.  317. 

(g)  Tilney  v.  Norris,  1  Ld.  Eaym.  553;  8.  C,  LSalk.  309;  Carth. 
519;  Buckley  v.  Pirk,  1  Salk.  317;  1  Saund.  1,  note  (1). 
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If  tho  executor  does  not  enter  (r),  he  is  still  chargeable  as 
executor  in  the  detinet,  because  he  cannot  so  waive  the  term  as 
not  to  be  liable  for  the  rent  as  far  as  he  has  assots  (s). 

Where  the  executor,  having  entered,  is  sued  in  the  debet  and 
detinet,  as  assignee,  for  rent  incurred  after  his  entry,  he  cannot 
plead  plene  administravit  (t),  even  although  he  be  named  exe- 

(r)  Before  entry  and  taking  possession,  the  executor  of  a  lessee 
cannot  be  made  liable  as  assignee  of  the  term,  but  if  ho  does  enter 
and  take  possession  he  may  bo  made  liable  as  assignee;  yet  he  may  then 
by  proper  pleading  limit  his  liability  for  rent  to  the  yearly  value  the 
premises  might  have  yielded,  though  it  would  seem  he  cannot  so  limit 
his  liability  in  respect  of  breach  of  contract  to  repair:  Rendall  v. 
Andreas,  61  L.  J.  Q.  B.  630,  633;  Whitehead  v.  Palmer,  [1908]  1  K.  B. 
151;  Minford  v.  Carse,  [1912]  2  Ir.  R.  245.  In  Rendall  v.  Andrew, 
Mr.  Justice  A.  L.  Smith  adopted  the  view  indicated  by  Sir  Edward 
Vaughan  Williams  in  the  earlier  Editions  of  tliis  Work,  in  which  the 
note  on  this  point  ran  as  follows:  There  seems  to  be  some  doubt 
■whether  this  distinction  as  to  the  entry  of  the  executor  has  not,  in  a 
great  measure,  ceased  to  exist  since  the  decision  of  Williams  v.  Bosan- 
quet,  1  Brod.  &  B.  238.  That  case  decided  (overruling  Eaton  v. 
Jacques,  Dougl.  455),  that  the  assignee,  in  fact,  of  a  lease  may  be 
charged  as  assignee  on  a  covenant  contained  in  it  for  the  payment  of 
rent,  though  he  has  never  occupied  or  actually  become  possessed.  And 
it  does  not  appear  altogether  clear  whether  it  is  not  a  consequence 
that  an  executor  may  likewise  be  charged,  as  assignee  in  law,  with- 
out entry.  See  the  observation  of  Parke,  B.,  at  the  conclusion  of  his 
judgment  in  Nation  v.  Tozer,  1  Crompt.  M.  &  E.  176;  4  Tyrwh. 
665.  The  point  above  .-aiggostcd  was  much  discussed  in  tlie  C.  P., 
in  the  case  of  Wollaston  x[  flakewill,  3  M.  &  Gr.  297;  S.  C.  3  Scott, 
N.  11.  593.  In  that  ca-e  TindaL  C.  J.,  in  delivering  the  judgment 
of  the  Court,  said  that,  a-^  to  the  argument  that  the  executor,  by  being 
charged  generally  as  assignee,  becomes  thereby  liable  de  bonis  pro- 
frii',  the  answer  is  that  ho  may,  by  proper  pleading,  discharge  him- 
self from  pergonal  liability,  by  alleging  that  he  is  not  otherwis:^  assignee 
than  by  being  executor  of  the  lessee,  and  that  he  has  never  entered 
or  taken  possession  of  the  demised  premises;  and  from  all  liability 
as  executor  by  alleging  that  the  term  is  of  no  value,  and  that  he  has 
no  assets.  But  that,  if  instead  of  relieving  himself  bj^  pleading,  he 
takes  issue  on  the  fact,  whether  he  is  assignee  or  not,  the  evidence 
that  he  is  executor  proves  the  affirmative  of  the  issue  that  he  takes 
the  term  by  assignment.  And  his  Lordship  referred  to  the  case  of 
Green  v.  Lord  Listoivell,  2  Ir.  L.  11.  38'4,  as  having  determined  this 
precise  point.  See  also  Acklaad  v.  Pring,  2  M.  &  Gr.  937.  And  as 
to  an  executor  de  son  tort,  .see  Paull  v.  Simpson,  9  Q.  B.  365.  Tliis 
subject  was  again  considered  in  the  case  of  Kearsley  v.  0.rlei/.  2  Hurl. 
&  C.  896.  In  that  case  the  declaration  charged  the  defendant  as 
assignee  of  a  lease,  and  alleged  the  non-payment  of  rent.  The  defen- 
dant pleaded  that  administration  dc  bonis  non  of  the  lessi>c  wa,s  granted 
to  a  woman  wliom  ho  al'terwards  married,  and  that  neither  he  nor  his 
wife  ever  entered  into  or  took  pos'^ession  of  the  demised  premise.s,  nor 
did  thoy  vest  in  the  d(^ fondant  otherwise  than  as  in  and  l\v  tlio  plea 
appeared.  And  it  was  h(>ld  that  this  plea  afforded  a  good  answer 
to  the  action  as  an  argumont'itive  trav(u-se  that  the  defendant  was 
assignee. 

(.s)  Hawse  v.  Webster.  Yelv.  103;  Ilelier  v.  Cashert.  1  Lev.  127. 

(t)  Call/  V.  Josli)),  Aloyn,  34;    IlcUer  v.  Casbert.  1  Lev.  127,  128; 
Sackvill  v.  Evans,  Freem.  171;   liuckleij  v.  Pirk,  1  Salk.  317. 
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cutor  in  the  declaration  (w) :  for  if  the  rent  be  of  less  value  than 
the  land,  as  the  law  prima  jade  supposes,  so  much  of  the  profits 
as  suffices  to  make  up  the  rent  is  appropriated  to  the  lessor,  and 
cannot  be  applied  to  anything  else;  and  therefore  the  plea  of 
plena  administravit  confesses  a  misapplication,  since  no  other 
payment  out  of  the  profits  can  bo  justified  till  thef  rent  is 
answered  (x).  And  if  judgment  be  given  against  the  executor, 
it  is  de  bonis  propriis  ((/).  But  if  the  land  be  of  less  value  than 
the  rent,  the  executor  may  plead  the  special  matter,  viz.,  that  he 
has  no  assets,  and  that  the  land  is  of  Icsa  value  than  the  rent, 
and  pray  judgment  whether  he  shall  be  charged  otherwise  than 
in  the  detvnet  only  {z).  If,  however,  such  a  plea  be  pleaded  to 
the  whole  rent  in  the  declaration,  jt  will  not  be  a  good  bar 
unless  it  shows  tliat  there  were  no  profits  at  all;  because  the 
executor  is  chargeable  personally  for  so  much  of  the  rent  as  the 
premises  are  worth:  If,  therefore,  the  profits  have  been  less 
than  the  rent,  and  therefore  cover  a  part  only,  that  part  should 
be  confessed  and  the  plea  pleaded  to  the  remainder  {a) .     In 

{u)  See  ante,    p.   1372,  note   (»). 

[x)  Buckley  v.  Pirk,  1  Salk.   317. 

(y)  Wentw.  Off.  Ex.  285,  286,  14th  edit.;  1  Saund.  1,  note  (1). 
So  if  the  executor  be  .sued  in  assumpsit  for  use  and  occupation  in  his 
own  time,  he  shall  be  liable  de  bonis  propriis,  though  it  be  laid  that 
the  defendant  occupied  as  executor:  Wigley  v.  Ashton,  3  B.  &  A.  101. 
See  Atkins  v.  Humphrey,  2  0.  B.   654. 

(z)  Billinghurst  v.  Spearman,  1  Salk.  297;  Buckley  v.  Pirk,  1  Salk. 
317;  1  Saund.  1,  note  (1).  In  many  instances  the  profits  of  the 
land  may  be  insufficient  for  a  given  period,  although  the  lease  may,  on 
the  whole,  be  beneficial;  as  in  respect  to  the  rent  for  the  occupa- 
tion of  premises  from  Michaelmas  to  Lady-day,  especially  where  almost 
the  whole  profit  is  taken  in  the  summer;  as,  formerly,  in  the  case  of 
a  lease  of  tithes  or  of  meadow  grounds  which  are  usually  flooded 
in  the  winter:  Wentw.  Off.  Ex.  289,  14th  edit.  So  the  profits  for  a 
series  of  years  may  be  less  than  the  amount  of  the  rent,  although 
the  lease  for  the  whole  term  may  be  of  no  small  value;  as  in  the  case 
of  a  lease  of  woods,  which  are  fellable  only  once  in  eight  or  nine  yeare, 
and  the  felling  has  been  very  recent:  ibid.  290.  In  these  and  the 
like  instances,  the  executor  is  personally  liable  only  to  the  extent  of 
the  profits,  and  for  such  proportion  of  the  rent  as  shall  exceed  the 
profits  is  chargeable  merely  in  the  capacity  of  executor,  or,  in  other 
words,  as  far  only  as  he  has  assets;  and  in  such  case,  to  an  action 
brought  bj'  the  lessor  against  him  in  the  debet  and  detinefj  he  must 
disclose  the  matter  by  special  pleading:  Buckley  v.  Pirk,  1  Salk.  317; 
Toller,  28.0. 

(fl)  Rubery  v.  Stephens,  4  B.  &  Adol.  241,  247.  See  also  Hopwooi 
v.  Whaley,  6  0.  B.  744,  where  an  averment  that  the  defendant  "  did 
not  "  was  held,  after  verdict,  to  mean  that  he  "  could  not "  derive  any 
profit  from  the  demised  premises;  and  it  was  further  held  that  the  plea 
might  be  taken  distributively,  and  the  plaintiff  should  recover  to  the 
extent  to  which  defendant  might,  by  the  exercise  of  reasonable  dili- 
gence, have  derived  profit. 
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''HeTYinant  v.  Bremridge  (b),  which  was  an  action  for  use  and 
occupation  generally,  where  it  appeared  that  the  defendant, 
who  was  the  administrator  of  the  original  tenant  under  an 
agreement  for  a  lease,  had  taken  possession  after  the  intestate's 
death,  jet,  it  having  been  proved  by  the  defendant,  unden  the 
general  issue,  that  the  premises  had  been  productive  of  no 
profit  to  him,  and  that  eight  months  after  the  death  of  the 
intestate,  he  had  offered  to  surrender  them  to  the  plaintiff,  it 
was  held  that  this  constituted  a  good  defence  to  the  action. 
This  case  if  it  purports  to  be  an  authority  for  the  proposition 
that  an  administrator  is  only  liable  to  the  extent  of  what  he 
received  is  no  longer  an  authority  (c). 

In  Re  Boices  {d)  it  was  decided  that  an  executor  who  takea 
possession  of  a  leasehold  of  his  testator  is  liable  personally,  as 
assign  of  the  lease,  for  subsequent  rent  up  to  the  letting  value 
of  the  holding.  And  North,  J.,  in  delivering  judgment  says: 
"  The  law  is,  as  the  cases  cited  and  several  others  clearly 
establish,  that  if  an  executor  is  sued  as  assign  of  the  lease  for 
rent  accrued  during  the  time  in  which  he  was  in  possession  he 
is  entitled  to  set  up,  by  way  of  defence,  that  he  is  only  assign 
as  executor,  and  that  the  profits  or  yearly  value  of  the  property 
amount  only  to  a  sum  less  than  tlie  rent.  Then  hei  must  pay 
into  Court  the  amount  that  he  admits  to  be  the  full  value,  and 
if  his  plea  is  proved  and  that  is  the  full  value,  he  will  be  undca* 
no  further  liability  in  respect  of  tlie  matter."  The  learned 
Judge  goes  on  to  point  out  that  the  full  value  is  not  the  actual 
jamount  received  by  the  executor,  but  tlie  amount  which  he 
might  have  received  by  the  exercise  of  reasonable  diligence. 

And  on  the  same  principle,  although,  as  it  has  already 
appeared  (e),  an  executor,  generally  speaking,  cannot  waive  the 
term,  for  he  must  renounce  the  executorship  in  toto,  or  not  at 
all;  yet,  if  the  value  of  the  land  is  of  less  amount  than  the  rent; 
and  there  is  a  deficiency  of  assets,  he  may  waive  such  a  lease  (/). 

(6)  8  Taunt.  191. 

(cj   Whitehead  v.   Palmer,  infra. 

id)  37  C.  D.  128;  and  soe  Minford  v.  Carse,  [1912  |  2  Ir.  JR.  245<; 
Whitehead  v.  Palmer,  [1908]  1  K.  B.   1-51. 

(e)  See  ante,  p.   524. 

(/J  Wentw.  Off.  Ex.  c.  11,  p.  244,  c.  12,  p.  290,  14th  odit.;  Wilkinson 
V.  Cawood,  3  Anstr.  9i09,  by  Mecdonald,  0.  B.  (cited  by  Wood,  V.-C, 
1  K.  &  J.  575).  He  must,  it  would  seem,  promptly  offor  to  surrender 
the  lease,  and  this  will  help  him  as  to  subsequent  breaches  of  cove- 
nant. Sec  Eeid  v.  Lord  Tenterden,  4  Tyrwh.  118,  120;  and  see 
Whitehead  v.  Palmer,  supra. 
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And  if  there  arc  assets  to  bear  tlie  yearly  los*'  for  some  years, 
but  not  during-  the  whole  term,  then,  it  seems,  the  executor 
must  pay  the  rent  as  long  as  the  assets  will  hold  out,  and  must 
then  waive  the  possession,  giving  notice  to  the  reversioner  {g) . 

.But  if  the  executor  be  sued  as  executor,  in  debt  in  the  detinet, 
for  rent  incurred  after  the  death  of  the  testator  he  may  plead 
plene  adminish'avit :  for  that  is  a  good  plea,  wherever  no  other 
judgment  can  be  given  but  only  against  the  defendant  as 
executor  (h). 

So,  where  the  executor  is  charge^d  as  executor,  in  an  action  of 
covenant,  for  non-payment  of  rent  incurred  in  the  defendants 
own  time,  plene  adaninistravit  is  a  good  plea,  although  the 
defendant  might  have  been  charged  as  assignee  of  the  term  (^) . 

liability  of  It  remains  to  consider  how  these  points  are  affected  by  the 

as^mment  of  assignment  of  the  lease.     If  the  term  was  assigned   by  the 
lease:  testator,  it  seems  clear  that  the  executor  cannot  be  charged  as 

assignee,  because  the  lease  did  not  pass  to  him:  but  still  he  v.ill 
be  liable  as  executor  in  debt  in  the  detinet  for  the  rent,  unless 
the  lessor  has  accepted  the  assignee  as  his  tenant  (/v);  and  even 
in  that  case,  the  executor  will  be  liable  as  executor,  in 
■covenant  (1).  If  the  executor  enters,  and  afterAvards  himself 
assigns  the  lease,  then  he  is  chargeable  as  assignee,  for  that  time 
only  during  which  he  occupied  (m).  And  if  he  is  sued  for  rent 
incurred  since  the  assignment  by  himself,  he  is  liable  in  his 
representative  character  only:  Therefore,  if  the  lessor  brings  an 
action  of  covenant  against  the  executor,  and  charges  that  after 
the  testator's  death,  and  the  proving  of  the  Will  by  the  defen- 
dant, the  demised  premises  came  by  assignment  to  one  A.  B., 

(g)  Wcntw.  Off.  Ex.  ubi  supra. 

(h)  Lyddall  v.  Dunlapp,  1   Wils.    5. 

(i)  Ihid.  4;  Wilson  v.  Wigg,  10  East,  315.  But  if  issue  be  joined 
upon  this  plea,  and  it  should  be  proved  that  the  executor  has  recei\1ed 
any  profit  from  the  land,  there  would,  it  would  seem,  be  a  verdict 
against  him;  for  he  could  not  legally  apply  the  profits  to  any  other 
purpo.i©  than  payment  of  the  rent:  Therefore,  if  the  land  yields  some 
profit,  but  less  than  the  rent,  the  executor  ought  to  plead  jjlene  adminis- 
travit  prcBter  the  profit.  This  doctrine,  however,  applies  only  when 
the  action  is  brought  on  a  covenant  in  a  lease  to  pay  the  rent  thei-eby 
i-eservcd,  and  not  to  a  case  where  the  assignor  of  a  lease  sues  the 
executor  of  the  assignee  on  a  covenant  to  perform  the  covenants  in 
thio  lease,  and  to  indemnify  the  assignor  for  any  breach  of  them, 
notwithstanding  the  breach  assigned  is  the  non-payment  of  rent:  Collins 
V.  Crouch,  13  Q.  B.  542. 

(A-)  Helier   v.    Casbert,    1   Lev.    127.      See   ante,   p.    1372. 

(l)  See  ante,   p.   1372.     See  Leigh  v.  Thornton,  1  B.  &  A.  625. 

(m)  See  ante.    p.   1369,  note  (c). 
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and  that  such  assignee  has  broken  the  covenants  in  the  lease,  the 
defendant  may  plead  p/ewe  administravit  {7i) . 

It  must  here  be  observed,  that  the  Court  of  Common  Pleas  personal 
held,  in  the  case  of  Tr&meere  v.  Morrimn  (o),  that  although,  in  of  executor  ' 
respect  of  rent,  the  personal  liability  of  an  executor  of  a  lessee  ^°J^  repairs 
does  not  exceed  the  value  of  the  demised  premises,  yet  this  tator's  death : 
qualification  does  not  extend  to  a  covenant  for  repairs;    but 
that  where  an  executor  is  sued  as  assignee  on  a  covenant  to 
repair,  he  is  liable  as  any  .other  assignee:  Accordingly,  in  that 
case  a  plea  by  the  executor  that  the  demised  premises  had  yielded 
no  profit,  nor  had  been  of  any  value  whatever,  since  the  testa- 
tor's death,  with  the  addition  of  an  averment  of  plene  admini- 
strauit,  and  an  offer  to  surrender  before  the  breaches  occurred, 
w-as  held  bad  on  demurrer  (p) .     The  principal  ground  of  this 
decision  appears  to  have  been,  that  the  law  is  clear  that  an  action 
of  waste  will  lie  against  an  executor  for  any  waste  done  in  his 
time,  as  well  permissive  as  voluntary  (g). 

This  decision  appears  to  have  been  to  some  extent  confirmed 
by  the  subsequent  case  in  Q.  B.  of  Honiidge  v.  Wilson  (r). 
That  was  an  action  of  debt  for  rent  against  thei  defendant  as 
assignee  of  a  term:  The  defendant  pleaded  that  he  was  adminis- 
trator; that  the  premises  were  of  less  value,  and  had  yielded  less 

profit  than  the  arrears  of  the  rent,  that  is  to  say,  £ ;  that  he 

had  paid  over  to  the  plaintiff  all  the  profit  ho  had  received,  and 
had  fully  administered,  and  had  offered  to  surrender:  Replica- 
tion, that  the  premises  were  worth  more  than  the  sum  in  the 
plea  mentioned,  and  a  denial  of  the  surrender:  the  premises 
were  demised  by  a  party,  through  whom  the  plaintiff  claimed, 
to  N.  for  twenty-one  years,  in  1818,  tlie  lease  containing  a 
covenant  by  the  lessee  to  I'cpair:  N.,  in  1827,  underlet  to  E.  for 
twelve  years,  wanting  ten  days,  at  a  rent  exceeding  that  reserved 
in  the  lease:  N.  died  in  1829,  and  administration  was  granted  to 
the  defendant  in  1830:  E.  died  in  1828,  and  the  premises  sinoH) 
that  time  had  been  occupied  by  E.'s  sister,  wlio  for  some  years 
had  paid  the  rent,  out  of  which  the  plaintiff's  rent  was  paid,  but 
had  since  become  insolvent,  and  her  rent  had  fallen  into  arrear: 
The  premises  had  become  out  of  repair,  and  liad  been  for  some 

in)   Wilson  v.    Wicjg,  10  East,  313. 
(oj  1   Bing.  N.   S.   89. 

(p)  But  sec  the  observations  of  Bayloy,  B.,  in  licid  v.  Lord  Tcn- 
terdcn,  4  Tyrwh.   118,  120. 

{q)  See  Ives  v.  Samnics,  2  Anders,  51;   2  Inst.  302. 
(r)  11  A.  &  E.  645. 
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years,  at  the  time  of  the  commencement  of  the  action,  of  less 
value  than  the  rent  reserved  in  the  original  lease;  but  M'ould  be 
of  that  value  if  repaired:  The  defendant  had  given  the  plaintiff 
notice  of  his  willingness  to  surrender:  And  the  Court  of  Queen's 
Bench  held,  first,  that  the  proof  of  non-payment  of  rent  by  the 
under-lessee  was  no  defence  to  this  action,  on  the  issue  as  to  the 
value  of  the  premises:  Secondly,  that  under  the  same  issue,  the 
defendant  could  not  rely  on  the  premises  being  out  of  repair  as 
a  ground  of  defence,  being  himself  bound  b}'  the  covenant  to 
repair.  And  in  Sleap  v.  Neivman  (.s),  the  case  of  Tremeere  v. 
Morrison  was  expressly  recognised  and  acted  on  by  the  Court  of 
Common  Pleas. 

In  Buckworth  v.  Shnpson  {t),  A.  demised  to  B.  certain  lands 
and  premises  for  one  year  certain,  and  then  from  year  to  year, 
so  long  as  the  parties  should  think  proper,  with  power  to  deter- 
mine it  on  giving  notice  to  quit;  and  the  lease  contained  various 
terms  and  conditions,  as  to  the  management  of  the  lands  and 
repairing  the  buildings:  The  lessee  died,  and  his  executors 
entered  into  the  occupation  of  the  premises,  and  continued  to 
occupy  and  paid  rent:  And  the  Court  of  Exchequer  held,  that 
they  were  chargeable  in  their  personal  character,  upon  the  terms 
contained  in  the  original  demise;  their  continuing  to  occupy, 
and  the  landlord's  abstaining  from  giving  notice  to  quit,  raising 
an  implied  promise  on  their  parts  to  abide  by  the  terms  of  the 
original  contract  (m). 

If  lands  are  leased  for  years  by  demise  not  under  seal,  and 
one  of  the  two  executors  of  the  lessee  enters  into  the  demised 
premises,  such  entry  does  not  enure  as  the  entry  of  the  two 
executors,  so  as  to  make  them  both  liable  in  an  action  for  usei 
and  occupation  (x). 

It  has  been  held  (tj),  that  under  the  stat.  14  Geo.  III.  c.  78 
(The  Building  Act),  where  a  party-wall  has  been  rebuilt,  the 
person  who  is  owner  of  and  entitled  to  the  improved  rent  of  the 
adjoining  premises  is  liable  to  contribution  out  of  such  rent, 
though  he  be  owner  only  as  an  executor  or  administrator  (z). 


(s)  12  C.  B.  N.  S.  116. 

{t)  1  Cr.  M.  &  E.  834. 

(u)  See  Arden  v.  Sullivan,  14  Q.  B.   832,  840. 

(cc)  Nation  v.  Tozer,  1  Cr.  M.  &  R.  172;  see  also  ante,  p.  712. 

[y]  Thacker  v.  Wilson,  3  A.  &  B.  145. 

(z)  Nor  in  the  Metropolitan  Building  Act,  1855  (18  &  19  Vict, 
c.  122),  which  has  taken  the  place  of  the  above  statute,  is  there  any- 
thing to  alter  the  liability  of  executor  or  administrator  as  established, 
in  the  case  above  cited. 


Ch.  I.  §  II.]      Upon  the  Acts  of  the  Deceased.  1379 

In  Stephens  v.  Hotham  (a),  Wood,  V.-C,  made  a  decree  of  Liability  of 

■  a  £  £  <-   ■  1  i-     i-   1  1   executor  on  a 

specinc  periormanoe  oi  a  covenant  m  a  lease  to  take  a  renewed  covenant  by- 
lease  against  the  executors  of  the  lessee:  who  had  entered  and  testator  to 
admitted  assets:    His  Honour  acted  m  this  case   unwillingly  newed  lease. 
and  contrary,  it  seems,  to  his  own  opinion,  on  the  authority  of 
the  decision  of  Shadwell,  V.-C,  in  Phillips  v.  Ever(trd{h): 
And  the  learned  Judge  said  that,  in  this  case,  tho  lease  must 
be  so  framed  that  no  personal  liability  should  be  incurred  by  the 
executors;  though  if  the  lease  were  a  beneficial  one  claimed  by 
them,  they  must  enter  into  full  covenants. 

The  executor  of  a  licensee  of  a  licensed  house  is,  until  the  Liability  in 
next  special  sessions  for  licensing  purposes,  liable  to  penalties  [?®P^^"^ 
for  breaches  of  public  order  on  the  premises  (c) .     He  may  on  the  house, 
■other  hand  maintain  an  appeal  from  a  refusal  of  the  justices  to 
renew  the  licence  {d) . 

Apart  from  Locke  King's  Act,  if  the  purchaser  of  real  estate  Liability  of 
dies,  without  having  paid  the  purchase-money,  his  heir-at-law,  ^g^^gg  of°a 
or  the  devisee  of  the  land  purchased,  will  be  entitled  to  Iiave  real  estate  to 

,..  /\Ai   complete  the 

the  estate  paid  lor  by  the  executor  or  administrator  (ej.  And  purchase. 
in  any  case  in  which  the  heir  or  devisee  may  still  be  entitled  to 
have  the  estate  paid  for  by  the  executor  or  administrator,  as 
where  the  testator  or  intestate  has  excluded  the  operation  of 
Locke  King's  Act  by  the  expression  of  a  contrary  intention,  if 
the  personal  estate  cannot  be  got  in,  and  the  heir  or  devisee 
pays  for  the  land  out  of  his  own  pocket,  he  may  afterwards  call 
upon  the  personal  representative  to  reimburse  him  (/) .  And  in 
such  a  case,  if  the  personal  estate  is  insufficient  to  perform  the 
•contract,  and  the  agreement  is  on  that  account  rescinded,  yet 
the  heir  or  devisee  will,  it  would  seem,  be  entitled  to  the 
personalty  so  far  as  it  goes:  And  it  was  decided,  that  if  by 
reason  of  the  complication  of  the  testator's  affairs,  the  purchase- 
jnoney  could  not  be  immediately  paid,  and  the  vendor  for  that 
reason  rescinded  the  contract,  yet  on  the  coming  in  of  the  assets, 
the  devisee  of  the  estate  contracted  for  might  compel  tho  cxe- 

(a)  1  K.  &  J.  571. 
(6)  5  Sim.  102. 

(c)  McDonald  v.  Iluqho^,  [1902]  1  K.  B.  94. 

(d)  Coohc  V.  Cooper,  [l»12j  2  K.  B.  248. 

(e)  Milner  v.  MilU,  Moscly,  123;  Broome  v.  Monck,  10  Vos.  597.  As 
to  the  effect  of  Locke  King's  Act  Amendment  Act,  1877  (40  &  41  Vict, 
c.  34),   see  Re  Cockcroft,  24  C.  D.  94;   and  ante,  p.   1314,  note  (;:;). 

(/)  Broome  v.  Monck,  10  Ves.  614,  615;  .Sugd.  V.  &  P.  14tli  «xlit. 
192.     Sec  Lord  v.  Lord,  1  Sim.  505. 
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cutor  to  lay  out  the  purchase-money  in  the  purchase  of  other 
estates  for  his  benelit  (^) . 

But  if  a  title  cannot  be  made,  or  there  was  not  a  perfect 
contract,  or  the  Court  should  think  the  contract  ought  not  to  l>e 
executed,  in  all  these  cases  there  is  no  conversion  of  real  estate 
into  personal,  in  consideration  of  the  Court,  upon  which  the 
right  of  the  executor  on  the  one  hand  {Ji),  and  of  the  heir  or 
devisee  on  the  other,  depends:  And  therefore:  if  the  vendor 
dies,  the  estate  will  go  to  the  heir-at-law  of  the  vendor,  in 
the  same  manner  as  if  no  contract  had  been  entered  into  (*) : 
and  the  heir  or  devisee  of  the  purchaser  will  not  be  entitled  to 
the  money  agreed  to  be  paid  for  the  lands,  or  to  have  any  other 
estate  bought  for  him(/c).  The  Court  cannot  speculate  upon 
what  the  deceased  party  would  or  would  not  have  done;  but  in 
these  cases  the  inquiry  must  be,  whether  at  his  death  a  contract 
existed  by  which  he  was  bound,  and  which  he  would  be  com- 
pelled to  perform  (/):  That  alone  can  give  the  heir  of  the  pur- 
chaser a  right  to  call  for  the  personal  estate  to  be  applied,  or  to 
the  personal  representative  of  the  vendor  a  right  to  call  upon  his 
heir  (m). 

Similar  principles  apply  where  a  vendor  dies  after  there  is  a 
valid  contract  made  for  the  sale  of  land,  and  before  the  sale  has 
been  carried  out.  In  such  case  the  purchase-money  will  devolve 
as  personal  estate  (w):  And  if  the  land  contracted  to  be  sold 
has  not  been  conveyed  in  the  lifetime  of  the  testator  or  intestate, 
the  heir-at-laAv  or  devisee  will  take  no  beneficial  interest. 
Formerly,  the  executor  could  not  himself  convey  the  estate,  the 
subject  of  the  contract,  but  now  by  the  Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  4  (1),  "where"  at  the 
death  of  any  person  there  is  subsisting  a  contract  enforceable 


(gf)  Whittaker  v.  Whittaker,  4  Bro.  C.  C.  31;  Broome  v.  Monck, 
10  Ves.  597;  Sugd.  V.  &  P.,  14th  edit.  192.  And  see  Lysaght  v. 
Edwards,  2  0.  D.  499,  521. 

(/i)  See  ante,  pp.  505,  506;   Sugd.  V.  *&  P.  14tli  edit.   193. 

(i)  Lacon  v.  Merlins,  3  Atk.  1;  Att.-Gen.  v.  Day,  1  Ves.  Sen.  218.; 
Buchmaster  v.  Harrop,  7  Ves.  341.  See  also  Johnson  v.  Le  Garde,  1 
Turn.  &  Russ.  281. 

ik)   Green  v.  Smith,  1  Ack.  573;  Broome  v.  Monck,  10  Ves.  597. 

(/)  See  Curre  v.  Bowyer,  5  Beav.  6,  note  (6);  ante,  p.  506. 

(m)  Sugd.  V.  &  P.  14Lh  edit.  193.  See  also  Lysaght  v.  Edwards,  2 
C.  D.  439,  507,  per  Jes^^el,  M.  E.  And  compare  Be  Thomas,  34  C.  D. 
166. 

(n)  See  Lysaght  v.  Edwards,  2  C.  D.  499;  Be  Thomas,  34  C.  D. 
166;  Farrer  v.  Earl  of  Winterton,  5  Boa  v.  1.  See  also  Frayne  v. 
Taylor,  33  L.  J.  Ch.  228;  Be  Harrison,  34  0.  D.  214. 
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against  his  heir  or  devisee,  for  the  sale  of  the  fee  simple  or  other 
freehold  interest,  descendible  to  his  heirs  general,  in  any  land, 
his  personal  representative  shall,  by  virtue  of  this  Act,  have 
power  to  convey  the  land  for  all  the  estate  and  interest  vested 
in  him  at  his  death,  in  any  manner  proper  for  giving  effect  to 
the  contract."  This  section  is  not  to  affect  the  beneficial  rights 
of  any  person  claiming  as  heir  or  devisee,  and  is  only  to  apply 
in  cases  of  death  after  the  commencement  of  the  Act  (the  Ist 
day  of  January,  1882). 

And  by  sect.  30  of  the  same  Act,  which  also  is  only  to  apply 
in  cases  of  death  after  the  commencement  of  the  Act,  it  is  pro- 
vided that  ' '  Where  an  estate  or  interest  of  inheritance  or 
limited  to  the  heir  as  special  occupant,  in  any  tenements  or 
hereditaments,  corporeal  or  incorporeal,  is  vested  on  any  trust, 
or  bj^  way  of  mortgage,  in  any  person  solely,  the  same  shall,  on 
his  death,  notwithstanding  any  testamentary  disposition,  devolve 
to  and  become  vested  in  his  personal  representatives  or  repre- 
sentative from  time  to  time,  in  like  manner  as  if  the  same  were 
a  chattel  real  vesting  in  them  or  him;  and  accordingly  all  the 
like  powers,  for  one  only  of  several  joint  personal  representa- 
tives, as  Avell  as  for  a  single  personal  representative,  and  for  all 
the  personal  representatives  together  to  dispose  of  and  othenvise 
deal  with  the  same,  shall  belong  to  the  deceased's  personal 
representatives  or  representative  from  time  to  time,  with  all  the 
like  incidents,  but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting!  in  them 
or  him;  and,  for  the  purpose  of  this  section,  the  personal  repre- 
sentatives for  the  time  being  of  the  deceased  shall  bo  doomed 
in  law  his  heirs  and  assigns,  within  the  meaning  of  all  trusts 
and  powers." 

The  result  of  these  two  sections,  in  cases  of  death  after 
December  31st,  1881,  is  that  where  the  vendor  is  a  trustee  for 
tho  purchaser,  as  defined  by  Jessel,  M.  R.,  in  Lysaght  v. 
Edfmrds  (o),  and  the  Court  of  Appeal  in  Re  Colling  (p),  tho 
personal  representatives  arc,  under  sect.  30,  the  proper  persons 
to  convey,  and  where,  though  the  vendor  is  not  a  trustee  within 
that  definition,  there  is  a  contract  onforeeablo  against  the  heir 
or  devisee,  the  personal  representatives  will  be  the  ])ropor 
persons  to  convey  under  sect.  4. 

Now,  with    regu'd   to    persons   dying    on    or    after    tho    1st 

(o)  2  C.  D.  499,  507.  (/))  32  0.  D.  333. 
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January,  1898,  under  sect.  1  of  the  Land  Transfer  Act,'  1897, 
the  real  estate  as  therein  defined  devolves  to  and  becomes  vested 
in  the  personal  representative  {q),  who  consequently  in  all  such 
cases  will  be  the  proper  person  to  convey. 


Liability  of 
an  executor 

to  exonerate 
specific 
legatees : 


Where  a  specific  legacy  is  pledged  or  charged  by  the  testator, 
the  specific  legatee  is  entitled  to  have  his  legacy  redeemed  or 
exonerated  by  the  executor;  and  if  the  executor  fails  to  perform 
that  duty,  the  specific  legatee  is  entitled  to  compensation  to  the 
amount  of  his  legacy  out  of  the  general  assets  of  the  testator  (r) . 

Therefore  if  the  legacy  be  of  a  silver  cup  or  a  jewel,  and  it 
be  in  pledge  at  the  testator's  death,  the  legatee  has  a  right 
to  call  upon  the  executor  to  redeem  it,  and  to  deliver  it  to 
him  (s). 

So  in  Stewnrt  v.  Denton  {{),  the  testator,  a  wine  merchant, 
directed  by  his  Will  that  A.  B.  and  CD.  should  carry  on  his 
trade,  and  he  bequeathed  to  them  his  stock  of  wines:  Before 
the  death  of  the  testator,  certain  wines  belonging  to  him  arrived 
in  a  vessel  at  the  port  of  London,  and  the  vessel  was  reported: 
After  his  death  the  wines  were  entered:  And  it  was  held,  that 
the  executors,  and  not  the  legatees,  were  chargeable  with  the 
duties, 
of  leaseholds :  In  Marshall  V.  Holloway  (u),  A.,  having  a  leasehold  estate  on 
which  he  had  covenanted  to  erect  buildings  within  a  certain, 
time,  bequeathed  it  and  also  his  personal  estate,  subject,  aa.  to 
the  latter,  to  the  payment  of  his  debts,  to  trustees  for  B.  foi* 
life  with  several  limitations  over:  A.  died  before  the  time 
expired,  leaving  the  covenant  unperformed  in  part:  and  Sir  L. 
Shadwell,  V.-C,  held  that  his  general  personal  estate  was 
liable  to  the  performance  of  the  covenant.  But  it  would  seem 
that  it  was  the  clause  which  directed  the  debts  to  be  paid  out  of 
the  personal  estate  which  governed  this  decision  (x),  and  its 
authority  has  since  been  doubted  (y).  Unquestionably,  the 
general  rule  is,  that   the   legatees   of  leasehold   estates   must 


(q)  Ante,  p.    501. 

(r)  Knight  v.  Davis,  3  M.  &  K.  358.;  Bothamley  v.  Sherson,  L.  E. 
20  Eq.  304. 

(s)  Swinb.  Pt.  1,  s.  20,  pi.  18. 

{t)  4  Dougl.  219. 

(u)  5  Sim.  196;  compare  Farquhar  v.  Haddon,  L.  E.  7  Oh.  1;  and 
Be  Holland,  [1907]  2  Oh.  88;  and  see  Be  Timherlahe,  [1919]  W.  N. 
42. 

(x)  Fitzwilliams  v.  Kelly,  10  Hare,  266,  278. 

ly)  Eccles  v.  Mills,  [1898]  A.   0.   372. 
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take  them  cum  onere  (z),  and  notwithstanding-  the  general 
personal  estate  may  remain  liable  to  the  lessor  by  reason  of  the 
covenants  contained  in  the  lease  (a) . 

In  HaiCkins  v.  Kawkms  (&)  a  testator  specifically  bequeathed 
certain  personal  estate  upon  trust  for  H.  and  her  children  after 
payment  thereout  of  a  legacy  and  of  his  debts  and  funeral 
expenses,  and  bequeathed  his  residuary  estate  to  the  plaintiff, 
whom  he  appointed  his  executor.  Part  of  the  residuary  estate 
consisted  of  a  leasehold  house,  held  for  a  term  of  years  at  a 
rack-rent  and  considerably  out  of  repair.  This  leasehold  being 
worthless,  the  plaintiff,  five  months  after  the  testator's  death, 
surrendered  it  to  the  landlord,  who  would  onl}^  accept  a  sur- 
render on  payment  of  rent  for  two  and  a  half  quarters  from 
the  testator's  death  and  a  sum  for  dilapidations.  The  residuary 
estate  as  a  whole  was  valuable.  And  it  was  held  on  appeal 
(reversing  Malins,  V.-C),  that  the  plaintiff  was  not  entitled  to 
have  the  sums  which  he  had  paid  to  the  landlord  for  dilapidation 
and  for  rent  subsequent  to  the  testator's  death  paid  out  of 
the  specifically  bequeathed  property,  on  the  ground  that  the 
liability  of  the  testator's  estate  to  pay  the  future  ront  and 
its  liability  to  damages  for  the  dilapidations  were  not  debts, 
within  the  meaning  of  the  clause  in  the  Will  directing 
the  payment  of  debts,  as  between  the  residuary  and  specific 
legatees. 

It  is  said  by  Sir  George  Jessel,  M.  R.,  in  Bothamley  v. 
Sherson  (c),  that,  "  In  fact,  the  distinction  seems  to  turn  on  this: 
is  the  charge  one  created  by  the  testator  for  Avhat  has  been  called 
a  temporary  purpose,  that  is,  wdth  the  view  of  raising  money  or 

(z)  Hickling  v.  Boyer,  3  Mac.  &  G-.  635;  Fitzwilliams  v.  Kelly,  10 
Hare,  266;  Armstrong  v.  Burnet,  20  Boav.  432;  Hawkins  v.  Hawkins, 
lr3  C.  D.  470.  Ilenco,  if  the  demised  premises  are  dilapidated,  the 
executors  may  require  an  indemnity  against  their  liability  in  this  respect 
from  the  legatee  before  letting  him  into  possession:  Hickling  v.  Boyer, 
3  Mac.  &  G.  635.  See  further,  as  to  where  an  executor  is  entitled,  to 
an  indemnity,  ante,  p.  1079;  and  also  cf.  Re  Courtier,  34  0.  D.  136, 
and  other  cases  referred  to  arite,  p.  1343,  n.  {m). 

{a)  Moreover,  where  the  burden  is  of  such  a  character  that  the  lease- 
hold can  bo  described  as  "  charged  with  the  payment  of  any  sum  or 
sums  of  jjioney  by  way  of  mortgage,  or  any  other  equitable  charge, 
including  any  lien  for  unpaid  purchase-money,"  Locke  King's  Act 
will  apply   as  mentioned  alxjve.     See  p.   1315. 

(6)  13  C.  D.  470,  in  which  case  Marshall  v.  Hollowai/,  ubi  nupra, 
doejs  not  .scK'm  to  have  been  cited.  The  decision  in  the  latter  case  was 
not,  however,  affected  by  that  in  the  former:  Eccles  v.  Mills,  [1898] 
A.  C.  360.  373. 

(c)  L.  K.  20  Eq.  304,  316. 
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of  shares 
in  public 
companies. 


Of  share  of 
business. 


Liability  of 
executor  as 
apprentices 
and  articled 
clerks. 


to 


of  making  use  of  the  property  (as  in  the  case  of  the  wines,  for 
the  purpose  of  the  testator  making  use  of  the  wines  and  getting 
them  to  this  country),  or  is  it  from  its  nature  a  charge  incident 
to  the  property,  as  in  the  case  of  rent  on  leaseholds  or  calls 
payable  on  railway  shares?  In  the  first  place  the  specific  legatee 
is  entitled  to  have  the  legacy  redeemed  or  freed  from  the 
charge.  In  the  second  case  he  is  not  entitled,  because  the 
testator  is  supposed  to  give  the  thing  as  it  is,  and  the  charge 
upon  it  is  really  not  in  strictness  an  incumbrance,  but  some- 
thing incident  to  the  nature  of  the  thing." 

The  obligation  of  completing  the  testator's  interest  in  the 
subject-matter  of  the  bequest  falls  on  the  testator's  general 
estate  {d) .  Although  everything  that  is  due  from  the  testator 
at  his  death  must  be  paid  out  of  his  residuary  personal  estate, 
yet,  as  between  the  specific  bequest  and  the  residue,  that  which 
may  become  due  subsequently  is  not  so  payable,  notwithstanding 
that  by  reason  of  his  covenant  the  testator's  residuary  personal 
estate  may  remain  liable  thereto.  Thus  with  respect  to  specific 
legacies  of  shares  in  banking  or  other  public  companies,  if  any 
payments  were  necessaiy  at  the  testator's  death  to  constitute 
him  a  complete  shareholder,  they  must  be  borne  by  his  estate; 
but  if  he  was  a  complete  shareholder,  all  calls  made  after  his 
death  ought  to  be  borne  by  the  specific  legatee  (e). 

A  legatee  of  a  share  of  a  business  or  of  partnership  property 
is  entitled  to  take  the  share  free  from  the  obligation  to  discharge 
the  trade  debts  and  liabilities  incurred  by  the  testator  (/). 

There  has  already  been  occasion  to  show,  that  on  the  death  of 
the  master,  the  agreement  for  service  on  the  part  of  the  appren- 
tice is  at  an  end,  generally  speaking  {g) :  And  it  seems  equally 
well  established,  that  the  executors  of  the  master  are  discharged 


{d)  Armstrong  v.  Burnet,  20  Beav.  42-i;  Fitzwilliams  v.  Kelly,  10 
Ha.  2^6;  Eccles  v.  Mills,  [1898]  A.  C.  373;  Re  Hughes,  [19131  2  Oh. 
491. 

(e)  Blount  v.  Hipkins,  7  Sim.  43;  Jacques  v.  Chambers,  2  Coll.  435; 
11  Jur.  295;  Clive  v.  Clive,  Kay,  600;  Wright  v.  Warren,  4  De  G. 
&  Sm.  367;  Armstrong  v.  Burnet,  20  Beav.  424.  See  also  Moffett  v. 
Bates,  3  Sm.  &  G.  468;  Day  v.  Day,  1  Dr.  &  Sm.  261;  Addmns  v. 
Ferlc.k,  26  Beav.  384.  But  this  does  not  apply  to  calls  made  in  the 
lifetime  of  a  per?on  who  is  tenant  for  life  of  the  whole  residuary  estate 
(including  the  shares)  as  an  entire  fund.  There  the  true  test  is, 
whether  the  shares  have  or  have  not  been  separated  from  the  general 
residue  at  the  date  of  the  call:  Ee  Box,  1  Hemm.  &  M.  552.  See 
also  the   cases  collected,  ante,  p.   1180,  note  (s). 

(/)  Re  Holland,  [1907]  2  Ch.  88;  Re  Timberlake,  [1919]  "W.  N.  42. 

Ig)  Ante,  p.  627  et  seq. 
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from  all  agreements  and  covenants  for  the  instruction  of  the 
apprentice,  for  these  are  considered  as  personal  to  the  testator, 
and  determined  by  his  death  (Ji).  But  the  covenant  on  the  part 
of  the  master  for  mamtencmGe  of  the  apprentice  still  continues 
in  force  (^) ;  and  therefore  the  executor  is  liable  in  an  action  of 
covenant,  as  far  as  he  has  assets,  if  he  neglects  to  maintain 
him  (fc).  By  the  custom  of  London,  the  executor  shall  put  the 
apprentice  to  another  master  of  the  same  trade  (Z).  As  to 
maintenance  of  parish  apprentices  by  executors,  particular  pro- 
visions on  this  head  have  been  made  by  the  statute  32  Geo.  III. 
c.  57,  which  has  already  bee-n  stated  at  large  (m).  Where  an 
attorney  or  other  person,  to  whom  a  clerk  or  youth  has  been 
articled  or  apprenticed,  dies  before  the  articles  expire,  his  estate 
is  not  liable  for  the  return  of  any  part  of  the  premium  (n). 

In  case  a  person  assessed  to  the  poor  rate  dies  before  payment.  Liability  of 
it  has  been  doubted  how  far  the  g-oods  of  thei  deceased  in  the  poor^ate  °^ 
hands  of  his  executor  or  administrator  are  liable  to  answer  the  where  testator 
same:  In  the  case  of  Stevens  v.  Evans  (a),  the  point  was  dis-  dies  before 
cussed,  but  not  decided,  as  the  case  was  determined  on  its  own  Payment: 
peculiar  circumstances,  viz.,  on  the  ground  that  it  was  necessary 
to  convene  the  administrator  before  the  justices,  before  a  war- 
rant could  legally  issue  to  distrain:  So  that  the  principal  point 
was  undecided;  which  includes  in  it  these  particulars:  1.  Where 
the  warrant  of  distress  is  made  out  during  the  lifetime  of  the 
person  assessed,  whether  the  officers  can  follow  the  goods  into 
the  hands  of  the  administrator  or  any  other,  without  taking- 
notice  of  any  person  as  executor  or  administrator:  2.  Where 
the  warrant  of  distress  is  not  made  out  till  after  the  death  of  the 

{h)  It.  V.  Pech,  1  Salk.  66;  Baxter  v.  Burfield,  2  Stra.  1266;  Wads- 
worth  V.  Guy,  1  Keb.  820;  ante,  p.  1336.  The  decision  in  Walker  v. 
Jlidl,  1  Lov.  177,  was  contra:  but  the  Court  denied  this  case  in  Baxter 
V.  Burfidd.  2  Stra.  1267.  But  see  Cooper  v.  Simmons,  7  H.  &  N.  707, 
ante,  p.  628. 

(i)  JL  V.  Peck,  1  Salk.  66;  S.  C,  nomdne  E.  v.  Pett,  1  Show.  405; 
Baxter  v.  Burfield,  2  Stra.  1266;  Soam  v.  Boivden,  Finch.  Rep.  396. 

(A-)  But  an  ordtT  of  magistrates  that  the  executor  or  administrator 
ehall  maintain  and  provide  for  the  apprentice  is  bad,  and  may  bo 
quashed:  R.  v.  Pett,  1  Show.  405;  S.  C,  Garth.  231;  1  Salk.  6^6;  3 
Salk.  41;  12  Mod.  27;  B.  v.  Chaplin,  Comborb.  324. 

{I)  By  Lord  Holt,  in  R.  v.  Peck,  1  Salk.  m. 

Im)  Ante,   p.   628. 

(»)  Whincup  V.  Iluahe^,  L.  R.  6  C.  P.  78;  and  Ferns  v.  Carr,  28 
C.  D.  409.  Hirst  v.  Tolson,  2  Mac.  &  G.  134,  must  now  b?  treated 
as  overruled.     See  also  ante,  p.  629. 

(o)  2  Burr.  1152;   1  W.  Black.  284. 
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person  assessed,  whether  on  summoning  the  administrator,  and 
refusal  by  liim,  the  officers  can  distrain  the  goods  in  the  handfi 
of  such  administrator:  3.  Whether  the  administrator  himself 
may  be  assessed  in  a  succeeding  rate,  as  for  arrears;  and  on  the 
assessment  being  confirmed  at  the  sessions  upon  his  appeal, 
whether  distress  may  be  made  as  of  his  own  goods,  and  whether 
for  defect  of  distress  he  may  'be  committed:  4.  In  what  course 
of  administration  such  assessment  shall  be  estimated:  And  if 
the  administrator  shall  plead  before  the  justices  debts  of  a 
higher  nature,  or  insufficiency  of  assets,  whether  and  how  far 
the  justices  are  to  take  notice  of  such  plea,  and  how  or  in  what 
manner  they  shall  determine  the  same(/?). 

Church-rates.  Jt  was  held  in  the  Ecclesiastical  Court  that  the  obligation  to 
pay  a  church-rate  was  a  personal  lObligation:  And  that  the 
executor  of  a  deceased  parishioner  could  be  cited  in  respect  of  a 
church-rate   due  from  his  testator  (g). 


Debts  of 
husband  and 
wife. 


45  &  46  Vict, 
c.  75,  s.  13. 
Wife's  ante- 


With  respect  to  debts  which  a  wife  contracted  while  single, 
and  which  remained  due  at  the  time  of  the  marriage,  at  common 
law  the  husband  is  liable,  as  long  as  both  parties  are  alive:  But 
this  liability,  which  originated  in  the  marriage,  ceases  with  it: 
And  therefore  upon  the  death  of  the  husband  before  the  wife, 
and  before  payment,  the  debts  survive  against  her,  and  the 
executor  of  the  husband  is  discharged  from  them(r). 

Again,  if  the  husband  survives  the  wife,  he  will  not  be  indi- 
vidually responsible  for  her  debts  contracted  before  marriage, 
however  large  a  fortune  he  may  have  received  with  her(s). 
Nevertheless,  as  her  administrator,  he  will  be  liable  to  answer 
for  them,  to  the  extent  of  her  assets  (^). 

This  question  of  the  ante-nuptial  debts  and  liabilities  of  a 
married  woman  has  been  dealt  with  by  the  Married  Women's 
Property  Act,  1882,  as  follows: 

Sect.  13.  "A  woman  after  her  marriage  shall  continue  to  be 
liable  in  respect  and  to  the  extent  of  her  separate  property  {u) 

(p)  Burn's  Justice,  title  Poor,  vol.  iv.  pp.  228,  229,  edit,  of  1836. 

(q)  Williams  v.  George,  3  Curt.  343.  By  stat.  31  &  32  Vict.  c.  109, 
compulsory  church-rates  were  abolished,  with  a  saving  of  rates  called 
"  church-rates,"  but  applicable  for  a  secular  purpose. 

(r)   Woodman  v.  Chapman,  1  0am pb.   189. 

(.9)  Wcntw.  Off.  Ex.  369,  14t.h  edit. 

(0  Ihid.  370;  Heard  v.  Stanford,  Oas.  temp.  Talb.  173;  S.  C,  3 
P.  Wms.  409. 

(w)  See  sect.  19  df  the  Act;  Jaij  v.  Robinson,  25  Q.  B.  D.  467;  and 
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for  all  debts  contracted,  and  all  contracts  entered  into  or  wrongs  nuptial  debts 
.^,     ,  ,       ,        ,     „         ,  .  •      1    J-  p        and  liabilities, 

committed  by  her  beiore  her  marriage,  inciuamg  any  sums  tor 

which  she  may  be  liable  as  ^  contributory,  either  before  or  after 
she  has  been  placed  on  the  list  of  contributories,  under  and  by 
virtue  of  the  Acts  relating  to  joint  stock  companies;  and  slue 
may  be  sued  for  any  such  debt  and  for  any  liability  in  damages 
or  otherwise  under  any  such  contract,  or  in  respect  of  any  such 
wrong;  and  all  sums  recovered  against  her  in  respect  thciicof, 
or  for  any  costs  relating  thereto,  shall  be  payable  out  of  her 
separate  property;  and,  as  between  her  and  her  husband,  unless 
there  be  any  contract  between  them  to  the  contrary,  her  separate 
property  shall  be  deemed  to  be  primarily  liable  for  all  such 
debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs  reco- 
vered in  respect  thereof:  Provided  always,  that  nothing  in  this 
Act  shall  operate  to  increase  or  diminish  the  liability  of  any 
woman  married  before  the  commencement  of  this  Act  for  any 
such  debt,  contract,  or  wrong  as  aforesaid,  except  as  to  any 
separate  property  to  which  she  may  become  entitled  by  virtue  of 
this  Act,  and  to  which  she  would  not  have  been  entitled  for  her 
separate  use  under  the  Acts  hereby  repealed  or  otherwise,  if  this 
Act  had  not  passed." 

Sect.  14.  "  A  husband  shall  be  liable  for  the  debts  of  his  wife  Sect.  h. 

contracted,  and  for  all  contracts  entered  into  and  wrongs  com-  HusbaEdto 

•      IT  1-    1  •!•    •  I  •   t     be  liable  for 

mitted  by  her  before  marriage,  mcludmg  any  liabilities  to  which  wife's  ante- 
she  may  be  so  subject  under  the  Act  relating  to  joint  stock  t"a*certa^^* 
companies  as  aforesaid,  to  the  extent  of  all  property  whatsoever  extent, 
belonging  to  his  wife  which  he  shall  have  acquired  or  be<3omo 
entitled  to  from  or  through  his  wife,  after  deducting  therefrom 
any  payments  made  by  him,  and  any  sums  for  which  judgment 
may  have  been  bond  fide  recovered  against  him  in  any  proceed- 
ing at  law,  in  respect  of  any  such  debts,  contracts,  or  wrongs  for 
or  in  respect  of  which  his  wife  was  liable  before  her  marriage  as 
aforesaid;  but  he  shall  not  be  liable  for  the  same  any  further  or 
otherwise:  and  any  Court  in  which  a  husband  shall  bo  sued  for 

sect.  1  of  the  Married  Women's  Property  Act,  1893,  and  sect.  2  of  the 
Married  Women's  Property  Act,  1907.  And  generally  as  to  liability 
of  a  married  woman's  projx^rty,  notwithstanding  restraint  on  antici- 
pation, sec  Sanger  v.  Sanger,  L.  R.  11  Eq.  470;  London  Prorincial 
Bank  v.  fiogle,' 1  0.  D.  773;  Re  Jledgeley,  34  C.  D.  379;  Robinson, 
King  &  Co.  V.  Lynes,  22  Q.  B.  D.  548;  PcKon  Bros.  v.  Harrison, 
[1891!  2  Q.  K.  422;  Re  Wheelers  Trusts,  [1899]  2  Ch.  717;  Birming- 
ham ExcrUior  V.  Lane,  [1904]  1  K.  B.  3o;  and  see  also  post,  Pt.  v. 
Bk.   II.  Ch.   I. 
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any  such  debt  shall  have  power  to  direct  any  inquiry  or  pro- 
ceedings which  it  may  think  proper  for  the  purpose  of  ascertain- 
ing the  nature,  amount,  or  value  of  such  property:  Provided 
always,  that  nothing  in  this  Act  contained  shall  operate  to 
increase  or  diminish  the  liability  of  any  husband  married  before 
the  commencement  of  this  Act  for  or  in  respect  of  any  such 
debt  or  other  liability  of  his  wife  as  aforesaid." 

General  The    general    result   of    these    sections    seems    to    be    this. 

result. 

Whereas  at  common  law  a  husband  was  liable  to  the  ante- 
nuptial debts  of  his  wife  to  the  whole  extent  of  his  property 
whether  he  knew  of  their  existence  or  not,  and  whether  he 
obtained  any  property  from  his  wife  or  not:  but  he  could  not 
be  sued  alone  for  such  debts  if  his  wife  was  alive;  and  he 
could  not  be  sued  at  all  for  them  after  his  wife's  death,  except 
as  her  administrator:  now,  by  the  effect  of  these  sections,  the 
husband  is  liable  only  so  far  as  he  has  acquired  or  become 
entitled  to  property  from  or  through  his  wife,  and  he  can  be 
sued  without  the  wife,  and  whether  she  be  alive  or  dead  {x). 
It  must  be  noted,  however,  that  these  sections  of  the  Act  wall 
not  apply  to  cases  where  the  marriag-e  has  taken  place  before 
August  9th,  1870,  which  will  be  governed  by  the  common,  law 
as  explained  above,  or,  in  the  case  of  marriages  between  August 
9th,  1870,  and  December  31st,  1882,  inclusive,  by  the  Married 
Women's  Property  Act,  1870,  and  the  amending  Act  of  1874. 
As  regards  marriages  between  these  dates  the  law  stands  shortly 
thus.  Where  the  husband  and  wife  were  married  on  or  after 
August  9th,  1870,  and  before  July  30th,  1874,  sect.  12  of  the 
Act  of  1870  entirely  relieves  the  husband  of  all  liability  for 
his  wife's  ante-nuptial  debts,  and  gives  the  creditor  an  equitable 
remedy  only  against  the  wife's  separate  estate  (?/).  But  the 
liabilities  of  the  husband  for  his  wife's  torts  committed,  or 
breaches  of  contract  made,  before  marriag-e  were  not  affected  by 
the  statute.  Where,  however,  the  marriage  took  place  on  or 
after  July  30th,  1874,  and  before  January  1st,  1883,  the 
amending  Act  of  1874  provides  that  the  husband  and  wife  may 
be  jointly  sued  for  any  ante-nuptial  debt  of  the  wife  or  for  any 
tort  committed,  or  breaches  of  any  contract  made  by  tlio  wife 
before  marriage,  and  that  the  husband  shall  be  liable  in  respect 
of  such  matter  to  the  extent  of  the  assets  specified  in  sect  5, 

(x)  See  Bech  v.  Pierce,  23  Q.  B.  D.  316,  321. 
ly)  See  as  to  the  construction  of  this  section,  Sanger  v.  Sanger,  L.  R. 
11  Eq.  470;  Be  Hedgeley,  34  C.  D.  379.   And  see  ante,  p.  576,  note  (t). 
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which,  briefly,  are  any  jDroperty  which  the  husband  has  acquired 
or  might  have  acquired  from  or  through  his  wife. 

Although  a  husband  is  not  liable  on  his  wife's  contract,  he  is  Liability  in 
liable  for  any  fraud  or  other  tort  committed  by  her  during:  the  respect  of 

T  .     .      , .  ,  1       •  ,      ,  ,    f  I'aud  or  tort 

coverture,  unless  it  is  directly  connected  with  the  contract,  and  committed  by- 
is  the  means  of  effecting  or  inducing  it  and  is  part  of  the  same  "^^^e  dunng 
transaction.  The  Married  Women's  Property  Act,  1882,  does 
not  abolish  the  liability  of  a  husband  for  his  wife's  wTongful 
acts  during  coverture,  and  the  plaintiff  may  sue  the  husband 
and  wife  jointly  or  the  wife  alone  for  wrongs  committed  by  her 
during  coverture  {z) . 

After  the  passing  of  the  Married  Women's  Property  Acts,  Husband's 
1870,  1874,  it  was  held,  in  Be  West  of  England  Bank  («),  that  i'^^^Stoly' 
where  a  woman,  absolutely  entitled  to  shares  in  a  company,  in  respect  of 
imarried  in  1878,  and  before  the  marriage  the  shares  were  settled  ^.h^^g  ^^,, 
absolutely  upon  her  for  her  benefit,  that  this  did  not  relieve  the  company, 
husband  from  his  liability  as  a  contributory  under  the  78th  sec- 
tion of  the  Companies  Act,  1862  (replaced  by  s.  128  of  the 
Act  of  1908),  which  enacts  that  "if  any  female  contributory 
marries  either  before  or  after  she  has  been  placed  on  the  list 
of  contributories,  her  husband  shall  during  the  continuance  of 
the  marriage  be  liable  to  contribute  to  the  assets  of  the  company 
the  same  sum  as  she  would  have  been  liable  to  contribute  if  she 
had  not  married,  and  ho  shall  be  deemed  to  be  a  contributory 
accordingly.     The  ground  of  this  decision  was  that  the  section 
made  the  husband  liable  as  the  debtor,  not  as  the  husband  of 
the  debtor. 

By  the  Married  Women's  Property  Act,  1882,  s.  13,  a 
woman  after  her  marriage  shall  continue  to  be  liable  in  respect 
or  to  the  extent  of  her  separate  property  for  all  debts  contracted 
and  all  contracts  entered  into  before  her  marriage,  including 
any  sums  for  which  she  may  be  liable  as  a  contributory  either 
before  or  after  she  has  been  placed  on  the  list  of  contributories 
under  and  by  virtue  of  the  Acts  relating  to  joint  stock  com- 
panies: and  by  sect.  14,  the  husband  shall  be  liable  for  the 
debts  of  his  wife  contracted,  and  for  all  contracts  ontorod  into, 
by  her  before  marriage,  including  any  liabilities  to  which  she 
maj''  be  so  subject  under  the  acts  relating  to  joint  stock  coni- 

(z)  SeroJca  v.  Kattenhurg,  17   Q.    B.   D.    177;    Earle  v.   Kinqucote, 
[19001  2  Ch.  585.     Sco  also  Beaumont  v.  Kaye.  [1904]  1   K.  B.  292. 
(a)  12  C.  D.  284. 
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Wife's  post- 
nuptial debts. 


panies  as  afore-said  to  the  extent  of  all  property  belonging  to  his 
wife  which  he  shall  have  acquired  or  become  entitled  to  from  or 
through  his  wife,  but  he  shall  liot  be  liable  for  the  same  any 
further  or  otherwise. 

On  one  occasion  (b),  Sir  John  Leach,  V.-C,  expressed  a 
doubt,  whether  the  husband  has  a  right  to  throw  his  wife's 
funeral  expenses  upon  her  separate  estate. 

With  respect  to  debts  contracted  by  a  wife  after  marriage,  so 
far  as  the  supply  of  necessaries  is  concerned,  it  shall  be  pre- 
sumed, as  long  as  he  lives,  'that  she  had  the  authority  of  the 
husband,  as  his  agent,  to  procure  them  for  her  own  use  (c).  He 
may  consequently  be  compelled  to  pay  for  them,  and  so  may 
his  executors  if  he  has  assets:  But  the  authority  will  be  revoked 
by  the  death  of  the  husband;  and  therefore  his  executor  is  not 
liable  for  necessaries  supplied  to  the  wife  after  the  decease  of 
the  husband,  even  (according  to  one  case)  although  the  fact  of 
his  being  dead  were  unknown  at  the  time  the  necessaries  were 
provided:  Accordingly,  in  Blades  \.  Free{d),  a  man  who  had 
for  some  years  cohabited  with  a  woman  that  passed  for  his  wife, 
went  abroad,  leaving  her  and  her  family  at  his  residence  in  this 
country,  and  died  abroad:  And  it  was  held,  that  the  woman 
might  have  the  same  authority  to  bind  him  by  her  contracts  for 
necessaries,  as  if  she  had  been  his  Tvafe;  but  that  his  executor 
was  not  bound  to  pay  for  any  goods  supplied  to  her  after  his 
death,  although  before  information  of  his  death  had  been 
received  (le) . 


Work  and  Jt  may  be  observed,  that  if  a  man  performs  services  for  the 

labour  with  a  •  p  i  i       i  1 1     i  i« 

view  to  a         testator,  as  ii  a  stockbroker  transacts  all  the  money  concerns  of 
legacy.  ^]^g  deceased,  without  any  view  to  a  reward,  but  in  the  expecta- 

tion of  a  legacy,  he  cannot  set  up  any  demand  for  such  services 


(&)  Gregory  v.  Lockyer,  6  Madd.  90.  See  Willeter  v.  Dohie,  2 
Kay  &  J.  647.  In  Re  McMyn,  33  C.  D.  575,  however,  Ohitty,  J.,  held 
that  a  husband,  executor  of  his  wife's  Will  made  under  a  testamentary 
power  of  appointment,  is  entitled  to  retain  out  of  her  estate  the  expenses 
of  her  funeral,  though  such  estate  was  insufficient  for  creditors,  and 
her  Will  did  not  contain  any  charge  of  debts  and  funeral  expemses. 

(c)  As  to  the  extent  of  this  presumption  and  how  far  the  agency 
is  a  question  of  fact,  see  Debenhain  v.  Mellon,  6  A.  C.  24;  Morel  Bros. 
V.  Earl  of  Westmorelund,  [1903]  1  K.  B.  64;  [1904]  A.  0.  11;  Paquin 
V.   Beauclerk,  [1906]  A.   0.    148. 

{d)  9  B.  &  C.  167. 

(e)  See  Smout  v.  Ilhery,  10  M.  &  W.  11.  But  sea  also  Smith's  Lead- 
ing Cases,    12th  edit.,  Vol.  II.,  p.  369  et  seq. 
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against  the  executor  or  administrator  (/).  Where,  however,  a 
surgeon  f orebore  to  send  in  his  'hill  for  medicine  and  attendance, 
to  a  deceased  patient  in  her  lifetime  wider  the  rxpecfafion  of  a 
legacy;  and  on  her  death,  finding  she  had  left  him  nothing,  he 
made  a  claim  on  her  executors;  it  was  held  that  he  was  entitled 
to  recover,  no  proof  having  been  given  of  any  imd.er standing 
between  the  parties  that  |ie  was  to  be  paid  only  by  a  legacy  {g). 

In  Colegrave  v.  Manby  (h),  a  tenant  for  life  of  a  hospital  Executor  of 
lease,  who  was  directed  to  lay  by,  out  of  the  rents  and  profits,  S.TnVkcte* 
for  the  purpose  of  paying  the  fine  on  renewal,  had  neglected  to  to  renew 
renew,  and  the  lease  having  been  renewed  by  the  remainderman, 
after  his  death,  a  reference,  on  a  bill  against  his  executrix, 
was  made,  to  ascertain  what  was  a  reasonable  sum  to  be  paid 
for  the  renewal;  and  the  same  was  ordered  to  b^  paid  by  the 
executrix . 

It  was  once  hold;  that  executors  continued  the  estate  which  Executors 
their  testator  had  in   a   copyhold,    and,  therefore,  that   they  ™"8tbe 

..  -r>-.  admitted  to 

needed  no  admission:  But  it  is  now  settled  that  the}'  must  copyhold  and 
be  regularly  admitted,  and  pay  their  fines  (i).  And  by  sect.  1  ^*^  ^^^^' 
(4)  of  the  Land  Transfer  Act,  1897,  the  expression  "  real 
estate,"  in  Part  I.  of  that  Act,  shall  not  bo  deemed  to  include 
land  of  copyhold  tenure  or  customaiy  freehold  in  any  case  in 
which  an  admission  or  any  act  of  the  lord  of  the  manor  is 
necessary  to  perfect  the  title  of  a  purchaser  from  the  customary 
tenant. 

K  a  bill  of  exceptions  was  sealed  by  a  Judge  and  he  died,  a  Scirr /Miat or 
scire  facias  lay  against  his  executors  or  administrators  to  certify  '^'''."''f' 
it(fe).     So  if  the  person  who  ought  to  certify  a  record,  as  a  executor  of 
justice  of  the  peace,  &c.,  who  hath  taken  a  recognizance,  or  a    "  ^*' 
Judge  of  nisi  priiis  who  hath  taken  a  verdict,  or  a  coroner  who 
hath  taken  an  inquest,  &:g.,  happen  to  die,  having  such  a  record 

(/)  O.-ibarn  v.  Gay-'<  IJo-ifilal,  2  Sti'a.  728;  Le  Sage  v.  Coussviaker, 
1  EsiJ.  188;  cL  MmldUon  v.  Alderson,  8  A.  C.  467. 

{g)  Baxter  v.  Qray,  3  M.  &  Gr.  771.  But  seo  S/tallcross  v.  Wright, 
12  Beav.    558,   and  post,  p.    1420. 

(h)  6  Madd.   72. 

(t)  Bath  V.  Abncy,  1  Burr.  206.  Sec  ante,  p.  1287,  a.s  to  trust 
and  mortgage  estates  in  copyhold  proporty. 

{h)  2  Inst.  428.  By  the  Judicature  Act,  1875,  Ord.  LVIII.  r.  1, 
bills   of  (exceptions  are  abolishcnl. 
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in  his  custody,  it  seems  that  a  certiorari  may  be  directed  to  his 
executor  or  administrator  to  certify  it(^). 

Executor  not        As  a  Court  of  Equity  will  not,  inter  vivos,  compel  a  party  to 
to™onipkte      Complete  his  gift,  so  it  will  not  compel  the  executor  to  complete 

the  gift  of        ^^Q  a-iit  of  the  testator:  Therefore  an  act  of  bounty  which  has 
testator.  °  •         p  -i  •  i  • 

not  been  perfected  by  the  testator  is  oi  no  avail  against  his 
executor  (m) .  An  incomplete  gift  may  however  be  perfected 
by  the  donor  appointing  the  donee  as  his  executor  (n) . 

As  to  cor-  It  has  been  said  (o)  that  in  the  case  of  a  conflict  of  evidence 

caseTo/ckims  between  living  and  dead  persons  there  must  be  corroboration  to 

agaiust  estate   establish  a  claim  advanced  by  a  living-  person  against  the  estate 
of  deceased  .  .  . 

persons.  of  a  dead  person,  but  there  is  no  rule  of  English  law  laying 

down  such  a  proposition.  The  statement  of  a  living  man  is  not 
to  be  disbelieved  because  there  is  no  corroboration,  although  in 
the  necessary  absence  through  death  of  one  of  the  parties  to  the 
transaction,  such  uncorroborated  evidence  should  be  examined 
with  care  and  even  with  suspicion,  but  if  in  the  result  it  con- 
vinces the  Court  that  the  claim  should  be  allowed,  the  Court 
should  .allow  the  claim.  The  rule,  such  as  it  is,  is  a  rule  of 
prudence  rather  than  of  laM%  and  applies  to  cases  of  alleged 
debt  ,as  well  as  to  cases  of  alleged  gift  {p) .  In  the  case  of  Hill 
v.  Wilson  (q),  which,  however,  was  a  case  where  parol  evidence 
was  tendered  for  the  purpose  of  altering  the  terms  of  a  written 
contract  made  with  the  deceased,  Lord  Justice  James  said: 
"  The  evidence  given  is  the  parol  evidence  of  the  maker  of  a 
promissory  note  as  to  a  conversation  alleged  to  have  taken  place 
between  himself  and  the  person  to  whom  the  note  was  given> 
that  person   being  dead.     Even   if   such   evidence    be  legally 

(1)  2  Hawk.  B.  2,  c.  27,  s.  39. 

(w)  Hooper  v.  Ooodwin,  1  Swanst.  48i5;  Cotteen  v.  Missing,  1  Madd. 
176;  Meek  v.  Kettlewell,  1  Phil.  Oh.  0.  342;  Callaghan  v.  Gallaghan, 
8  CI.  &  F.  374;  Searle  v.  Law,  15  Sim.  95;  Dillon  v.  Coppin,  4  M.  & 
Cr.  647;  Ward  v.  Audland,  8  Beav.  201;  Cox  v.  Barnard,  8  Hare,  310; 
Bridge  v.  Bridge,  16  Beav.  315;  Weale  v.  Ollive,  17  Beav.  252; 
Beech  v.  Keep,  18  Beav.  285;  Marler  v.  Tommas,  17  Eq.  8,  12.  An 
executor  may  be  compelled  to  execute  an  agreement  by  the  testator 
to  grant  an  annuity:  Nield  v.  Smith,  14  Ves.  491. 

(«)  Re  Stoneham,   [1919]  1  Oh.  149;  and  see  ante,  p.  1058. 

(o)  See  Be  Whittaker,  21  0.  D.  657,  663. 

Ip)  Lovesey  v.  Smith,  15  0.  D.  655;  Be  Finch,  23  0.  D.  267;  Be 
Garnett,  31  0.  D.  1;  Be  Hodgson,  31  0.  D.  177;  Be  Farman,  51  L.  J. 
Oh.  637,  639;  Bawlinson  v.  Scholes  (1898),  79  L.  T.  350. 

(2)  L.  E.  8  Oh.  888;  of.  Farish  v.  Pansh,  32  B.  207. 
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admissible  for  an}*  purpose,  the  interests  of  mankind,  in  mj- 
opinion,  imperatively  require  that,  unless  corroborated,  it  should 
be  wholly  disregarded.  Nobody  would  be  safe  in  respect  of 
his  pecuniary  transactions  if  legal  documents  found  in  his  pos- 
session at  the  time  of  his  death,  and  endeavoured  to  be  enforced 
by  his  executors  could  be  set  aside,  or  varied,  or  altered  by  the 
parol  evidence  of  the  person  who  had  bound  himself.  It  would 
be  very  easy  of  course  for  anybody  who  owed  a  testator  a  debt 
to  say,  '  I  met  the  testator,  and  he  promised  he  would  not  sue.' 
'I  met  the  testator  and  I  gave  him  the  money.'  'I  met  the 
testator,  and  in  consideration  of  something  he  agreed  to  relieve 
me.'  The  interests  of  justice  and  the  interests  of  mankind 
require  that  such  evidence  should  be  wholly  disregarded." 

If  a  person,  who  has  delivered  a  deed  as  an  escrow,  to  be  Liability  of 
handed  over  to  the  party  for  whose  use  it  is  made,  upon  the  ^an^'lu)  has 
performance  of  some  condition,  happen  to  die  before  the  per-  delivered  a 
formance  of  the  condition,  and  the  condition  be  aftenvards  per-  escrow. 
formed,  the  deed  is  available  notAvithstanding  the  death  of  him 
that  made  it  (r). 

It  may  here  be  mentioned,  that  if  a  testator  has  given  a  pro-  a  note  made 
missory  note  in  this  form,   "I  promise  for  myself  and  my  u%r  fb^. 
executors  to  pay  A.  B.  or  his  executors,  one  year  after 'my  death,  executors'at  a 
300/,,  with  legal  interest,"  and  no  proof  of  the  consideration  can  from  the  tes- 
be  given,  the  note  bears  interest  from  its  date,  and  not  merel}-  ^'^^'^.  ^^^^^ 
from  the  testator's  death;  for,  in  the  absence  of  all  particulai'  from  the  date, 
proof,  it  must  be  presumed  that  the  note  Avas  given  for  value  (s). 

The  death  of  the  surety  does  not  per  se  operate  as  a  revoca-  Liability  of 
tion  of  a  continuing  guaranty  {t),  and  his  executor  may  be  a'c^ntinuing 
liable  in  respect  of  advances  made  after  the  testator's  death  (u).  guaranty  of 


testator. 


()•)  By  Lord  EUenborough,  in  Copeland  v.  Stephens,  1  B.  &  A. 
60ti,  where  executor  appears  to  be  printed  by  mistake  for  escrow.  See 
aLso,  as  to  the  nature  of  an  cscro-w,  London  Freehold  and  Leasehold 
Property  Co.  v.  Baron  Suffield,  [18971  2  Ch.  608. 

(s)  Rofey  V.  Chreeniuell,  10  A.  &  E.  "222.  See  also  Bills  of  Exchange 
Act,  1882  (45  &  46  Vict.  c.  61),  s.  9  (3). 

(0  By  sect.  18  of  the  Partnership  Act,  1890  (53  &  54  Vict.  c.  39). 
which  substantially  re-enacts  sect.  4  of  the  Mercantile  Law  Anienilmenl 
Act,  1856,  it  is  enacted  that: — "  A  continuing  guaranty  or  cautionary 
obligation  given  either  to  a  firm  or  to  a  third  person  in  respect  of 
the  tran.'<actions  of  a  firm  is,  in  the  al)sence  of  agreement  to  the  contrary, 
r(»vokcd  as  to  future  tran.sactions  by  any  change  in  the  constitution  of 
the  firm  to  which,  or  of  the  firm  in  rcspolct  of  the  transaction  of 
which  the  guaranty  or  obligation  was  given." 

{ii)  Smitii's  Merc.  Law,  llthetlit.  635;  Bradbury  v.  Morgan,  1  IL  & 
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Although  upon  the  death  of  the  surety  no  express  notice  of 
the  death  has  been  given  by  the  executor,  still,  if  the  fact  of 
such  death  has  come  to  the  knowledge  of  the  creditor,  it  soems 
in  the  absence  of  express  provision  that  this  will  operate  as  a 
revocation  of  the  guaranty,  and  the  executor  will  not  be  liable 
for  subsequent  advances  made  thereunder  {x). 

But  a  guarantj^  the  consideration  for  which  is  given  once  and 
for  all,  as  for  instance  where  an  office  or  employment  is  con- 
ferred in  consideration  of  such  a  guaranty,  cannot  be  deter- 
mined by  the  guarantor,  and  does  not  cease  on  his  death  (y/). 

C.  249;  Harriss  v.  Fawcett,  L.  R.  15  Eq.  311;  L.  R.  8  Oh.  866,  869, 
per  MelUsh,  L.  J.;  Re  Silvester,  [18951  1  Oh.  573. 

(x)  Harriss  v.  Faivcett,  ubi  supra;  Coulthart  v.  Clenientaon,  5 
Q.  B.  D.  42;  Me  Whdan,  deceased,  [18971  1  I.  R.  575. 

(y)  Gordon  v.  Calvert,  2  Sim.  253;  4  Russ.  581;  Lloyd's  v.  Harper, 
16  0.  D.  290;  Be  Crace,  [1902]  1  Oh.  733. 
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CHAPTER  THE  SECOND. 

THE  LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR  WITH  RESPECT 
TO  HIS  OWN  ACTS. 

SECTION  I. 

The,  liability  of  an  Executor  or  Admiinistrator  on  his  own 
Contracts. 

1  N  this  section  it  is  proposed  to  investigate,  First,  the  liability 
of  an  executor  or  administrator,  as  such,  in  respect  of  his  own 
contracts  as  executor  or  administrator:  Secondly,  the  personal 
responsibility  of  the  executor  or  administrator  on  his  owm 
contracts  (a) . 

1st,  As  to  the  liability  of  the  executor,  not  pexsonally,  but  ist.  Of  the 
out  of  the  assets  of  the  testator.     It  seems  to  ha  vet  been  onoo  e^ecutor*^  as " 
considered,  that  wherever  an  action  was  brought  against  an  "uch,  on  his 
executor  or  administrator,  on  promises  laid  to  have  been  made  tracto. 
by  him  after  the  death  of  the  testator  or  intestate,  he  w'a« 
chargeable  in  his  own   right,   and   not    in  his  representative 
"Capacity  (6).     The    more    modern   authorities    have,    however, 
established,  that,  in  several  instances,  the  executor  may  be  sued, 
as  executor,  on  a  promise  made  by  him  as  executor,  and  that  a 
declaration  founded  on  such  a  promise  will  charge  the  defendant 
no  further  than  a  declaration  on  a  promise  of  the  testator. 

Thus  in  Dotvse  v.  Coxe  (c),  the  declaration  stated  that  a  cause 
depending  in  Chancery  in  which  Thomas  Biddlo  was  a  party, 
was  referred  to  arbitration,  and  that  it  was  one  of  the  terms  of 
submission  that  in  case  cither  of  the  parties  should  die,  the  death 
was  not  to  abate  the  reference;  that  Thomas  Biddle  died  bi'foro 

(a)  Nolwithstaiiding  tho  chaaigc  in  the  system  ol'  pleadings  sinco  tho 
Judicatui'o  Act,  it  lias  boon  thought  more  conveuii-nt  to  leave  this 
section  as  it  stood  in  the  former  lilitions  of  tliis  Work. 

(6)  Soe  Trewiniaa  v.  Uoicell,  Oo.  Eliz.  91;  Ilawkes  v.  Saunders, 
Oowp.   289;  Jennings  v.  Newman,  4  T.  11.  ^48. 

(c)  3  Eing.  20;   -S.  C,  10  Moore,  272. 
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the  making  of  the  award;  that  the  arbitrator  awarded  that  the 
executor  should  pay  the  plaintiff  225Z.  out  of  the  assets  of 
Thomas  Biddlc;  and  that  being  so  liable,  the  defendant,  exe- 
cutor as  aforesaid,  promised  to  pay :  And  the  Court  of  C.  B. 
held  that  the  executor  Avas  not  charged  thereby  personally, 
but  as  executor  only,  and  that  the  judgment  must  be  de  bonis 
testatoris  (d) . 

So  in  Powell  v.  Graham  (e),  one  count  of  the  declaration 
stated  a  promise  by  the  testator  in  his  lifetime,  that,  in  con- 
sideration the  plaintiff  would  enter  into  his  service  as  a  nurse 
and  housekeeper,  and  would  continue  to  serve  him  till  his  death, 
his  executor  should,  after  his  decease,  pay  the  plaintiff  201., 
and  then  averred  the  defendant's  liability  as  executor,  and  that 
in  consideration  thereof  the  defendant  promised  to  pay  the 
plaintiff  that  sum,  whenever  he,  the  defendant,  as  executor, 
should  be  requested  so  to  do:  And  the  Coui't  of  C.  B.  held,  that, 
upon  this  count,  the  defendant  was  not  liable  individual]}^,  but 
as  executor  only:  And  in  the  same  case  the  Court  held,  and  it 
is  now  fully  settled,  that  a  count  averring  an  account  stated 
between  the  plaintiff  and  the  defendant  as  executor,  and  that  in 
consideration  thereof  the  defendant  as  executor  promised  to  pay 
the  balance,  does  not  charge  him  personally;  but  he  may  plead 
plene  administravit,  and  the  whole  judgment  which  can  be  given 
in  favour  of  the  plaintiff  is  de  bonis  testatoris  (/):And  it  makes 
no  difference  whether  the  account  be  averred  to  have  been  stated 
of  money  due  from  the  testator  to  the  plaintiff  (g),  or  of  money 
due  from  the  defendant  as  executor  to  the  plaintiff  (h) . 

So  it  would  seem  that  a  count  averring  that  the  defendant,  as 
executor,  was  indebted  to  the  plaintiff  for  so  much  money,  paid 
by  the  plaintiff  to  the  use  of  the  defendant,  as  executor,  and  that 
in  consideration  thereof  the  defendant,  as  executor,  promised  to 
pay,  charges  the  defendant  in  his  representative  character  onh', 

(rf)  This  judgment  was  reversed  in  K.  B.,  but  on  a  different  ground, 
the  Court  of  Error  declining  to  give  any  opinion  on  this  point:  6 
B.  &  C.  255.  As  to  the  pei'sonal  responsibility  of  an  executor  on  a 
submission  to   arbitration,  see  fost,  p.   1406. 

(e)  7  Taunt.  581;  S.  0.,  1  B.  Moore,  305. 

(/)  Ashhy  v.  Ashhy,  7  B.  &  0.  444. 

(gr)  Secar  v.  Atkinson,  1  H.  Bl.  102;  Ellis  v.  Bowen,  Forrest, 
Exch.  Eep.  98.  This  is  the  common  mode  of  declaring  against 
executors  to  save  the  Statute  of  Limitations,  1  H.  Bl.  105. 

(/i)  Poivell  V.  Graham,  7  Taunt.  580;  Ashhy  v.  Ashby,  7  B.  &  0. 
444;  but  see  Bose  v.  Bowler,  1  H.  Bl.  108;  2  Saund.  117,  /;,  note 
to  Coryton  v.  Litheby. 
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and  that  he  may  plead  plene  admimstravit  to  it,  and  that  tlio 
judgment  ought  to  be  de  bonis  testatoris  {i) .  For  instance, 
suppose  two  persons  are  jointly  bound  as  sureties,  and  the  one 
dies,  and  the  survivor  is  sued  and  obliged  to  pay  the  whole 
debt:  In  such  case,  if  the  deceased  had  been"living,  the  survivor 
might  have  sued  him  for  contribution  in  an  action  for  money 
paid;  and  it  would  therefore  seem  that  he  is  entitled  to  sue  the 
executor  of  the  deceased  for  money  paid  to  his  use  as  exe- 
cutor (j) .  Again,  a  plaintiff  may  in  many  cases  have  an  advan- 
tage in  proceeding  against  the  assets  rather  than  against  the 
executor  personally :  the  executor  in  his  individual  capacity  may 
be  insolvent;  in  his  character  of  executor  he  may  have  assets 
adequate  to  answer  any  claim:  and  when  the  nionej^  is  paid  to 
his  use  as  executor,  justice  seems  to  require  that  the  person  who 
has  made  the  payment  should  have  the  liberty  of  looking  to  the 
fund  which  the  executor  has  in  that  character  (k) . 

But  a  count  alleging  that  the  defendant,  as  executor,  was 
indebted  to  the  plaintiff  for  so  much  money  lent  by  the  plaintilV 
to  the  defendant,  as  executor,  and  that  the  defendant,  in  con- 
sideration thereof,  as  executor  promised  to  pay,  charges  him 
personally,  and  he  cannot  plead  plene  administravit,  and  the 
only  possible  judgment  is  de  bonis  propriis{l). 

(t)  Ashhy  V.  Ashhy,  7  B.  &  C.  448,  449,  451,  452.  This  point  was 
oonoeded  by  the  counsel  and  the  Court,  in  Corner  v.  Sheio,  3  M.  & 
W.    350. 

(/)  Ashhy  V.  Ashhy,  7  B.  &  0.  449,  451,  452,  by  Bayley,  J.,  and 
Littkdale,  J.  See  also  Batard  v.  Hawes,  2  E.  &  B.  287,  298.  where 
these  dicta  were  regarded  a^  strong  authority  for  holding,  that  it  one  of 
several  co-contractors  be  compelled  by  suit  to  pay  the  whole  debt,  he 
may  sue  the  executors  of  another  of  them,  who  has  died  before  pay- 
ment for  contribution. 

{k)  Ashhy  v.  Ashhy,  7  B.  &  C.  449.  But  it  must  not  bo  under- 
stood that  one  who  has  paid  off  a  debt  of  a  testator  or  advanood 
money  to  an  executor  to  enable  him  to  do  so,  can  follow  the  assets 
into  the  hands  of  another  to  whom  the  executor  has  aliened  tlioni: 
Baylies  v.  Forshaw,  11  Hare,  104;  ante,  p.  693,  note  (rf)- 

(Z)  Rose  V.  Bowler,  1  H.  Bl.  108;  Powell  v.  Gmham,  7  Taunt.  586. 
An  executrix  of  a  testator  kept  an  executorship  account  witli  a  bank, 
and,  having  a  power  under  tJie  Will  to  mortgage  the  real  estat^^  in 
aid  of  the  personalty,  deposited'  with  the  bank  the  title  deed?  of 
part  of  the  testator's  real  estate  as  security  for  the  balanc<^.  The 
account  having  been  considerably  overdrawn,  and  the  nioiieys  to  a 
great  extent  misapplied,  the  bank  having  no  notice  of  such  misapplica- 
tion, and  the  security  proving  insufficient  to  pay  the  bahince,  appli<xl 
to  prove  against  the  testator's  estate  for  the  difference.  It  was  held 
on  appeal  by  L.J  J.  James  and  Mellish  that  the  bank  was  not  entitU-d 
to  prove,  lor  that  a  person  cannot,  by  contract  witli  an  executor, 
acquir(^  a  right  to  prove  against  the  estate,  though  the  executor  has 
power  to  give  him  a  Hen  on  specific  a'^sets:  Farhall  v.  Farhall,  L.  K. 
7   Ch.  123. 
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And  so  it  is  of  a  count  which  charges  that  the  defendant,  as 
executor,  was  indebted  to  the  plaintiff  for  money  had  and  re- 
ceived by  the  defendant,  as  executor,  for  the  use  of  the  plaintiff, 
and  that  in  consideration  thereof,  the  defendant,  as  executory 
promised  to  pay ;  for  to  such  a  count  plene  administravit  can- 
not be  pleaded,  and  the  judgment  on  it  must  be  de  bonis 
proprils  (yn) .  But  in  Ashhy  v.  Ashhy  {71),  Lord  Tenterden 
said,  that  although  he  felt  himself  bound  by  the  authorities  on 
the  point,  yet  if  the  matter  Svere  quite  new,  it  might,  perhaps, 
be  jas  well  to  hold  that  a  plaintiff  might  elect  to  treat  thje 
rec-eipt  of  the  money  as  an  act  done  by  the  executor  in  his 
character  of  executor,  and  take  his  chance  whether  he  would 
get  paid  out  of  the  assets  or  not,  and  that  if  he  elected  so  bo 
treat  it,  then  he  must  show  that  the  money  came  into  the  de- 
fendant's bands  because  he  was  executor:  And  Bayley,  J., 
concurred  in  this  opinion,  and  put  the  following  case:  "Sup- 
pose a  bill  payable  to  the  testator  were  remitted  from  a  foreign 
country,  half  the  amount  applicable  to  the  personal  use  of  the 
testator,  and  the  other  half  to  be  paid  over  by  him  to  some  other 
person:  Before  the  bill  arrives,  the  testator  dies,  and  his  exe- 
cutor receives  the  money:  It  is  possible  that  he  may  not  have 
received  advice  as  to  the  mode  in  \vhich  it  is  to  be  applied, 
until  after  he  has  applied  it  in  the  ordinary  course  of  adminis- 
tration: He  may  be  insolvent  in  his  individual  capacity;  and 
it  would  be  hard  that  the  party,  under  such  circumstances,  should 
not  have  his  election  to  be  paid  out  of  the  funds  of  the  testator  " : 
The  learned  Judge,  however,  proceeded  to  observe,  that  the 
authorities  were  so  strong,  that  he  felt  himself  bound  by  them, 
although  his  reason  was  not  convinced  (0). 


(to)  Bose  V.  Bowler,  1  H.  Bl.  196;  Jennings  v.  Newman,  4  T.  E.  347; 
Brigden  v.  Parkes,  2  B.  &  P.  424;  Powell  v.  Graham,  7  Taunt.  585, 
5&6;  Ashhy  v.  Ashhy,  7  B.  &  0.  444. 

(n)  7  B.  &  0.  44S. 

(0)  7  B.  &  C.  450.  But  Littledale,  J.,  expressed  his  opinion  that, 
if  the  ca9e  were  perfectly  new,  the  defendant  ought  to  be  held  per- 
eonally  liable  upon  the  count  in  question;  and  observed,  that  where 
an  executor  receives  money  to  the  use  of  a  particular  individual,  it 
operates  as  a  specific  appropriation  of  that  money  belonging  to  the 
party,  and  he,  in  his  individual  capacity,  must  be  Kable  for  the 
money  so  received,  it  having  nothing  to  do  with  the  accounts  of  the 
testator:  7  B.  &  C.  452,  453.  Perhaps  an  illustration  of  this  view 
may  be  found  in  Churchill  v.  Bertrand,  3  Q.  B.  568^,  where  an  intestate 
had  granted  an  annuity  to  the  plaintiff,  and,  after  his  death,  his  ad- 
ministratrix procured  it  to  be  set  aside  for  a  defect  in  the  memorial; 
and  it  was  held  that  the  consideration  money  for  the  annuity  could 
not  be  recovered  back  as  money  had  and  received  hy  the  intestate  for 
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Again,  a  count  upon  a  promise  by  the  defendant,  as'  executor, 
for  use  and  occupation  after  the  death  of  the  testator,  has  been 
held  to  charg<e  the  defendant  personally,  and  not  in  his  character 
of  executor  (p).  So  a  count  alleging-  that  the  defendant,  as 
executor,  was  indebted  to  the  plaintiff  for  goods  sold  and  deli- 
ver^ by  the  plaintiff  to  the  defendant,  as  executor,  at  his 
request,  or  for  work  done  and  materials  for  the  same  used  and 
provided  by  the  plaintiff'  for  the  defendant,  as  executor,  at 
his  request,  and  tliat  the  defendant,  as  executor,  promised  to 
pay,  charges  the  defendant  in  his  personal  and  not  in  his  repre- 
sentative character;  for  such  a  claim  must  necessarily  be  for 
debts  due  from  the  defendant  in  his  oa\ti  right,  as  no  goods 
can  be  sold  to  or  work  performed  for  another  in  his  repre- 
sentative character  {q).  The  common  count  for  interest  charges 
the  executor  personally;  for  it  alleges  a  forbearance  at  his 
request :  But  a  count  charging  that  the  defendant  is  indebted 
as  executor  on  a  contract  by  the  testator  to  pay  interest  as  long 
as  the  debt  should  be  forborne,  charges  him  as  executor  only  (r). 

In  actions  like  those  above  mentioned,  which  arc  brought 
against  an  executor,  in  the  character  of  exceutor,  to  recover  the" 
demand  out  of  the  testator's  estate,  a  promise  by  the  executor  is 
a  mere  nudiom  pactum,  if  there  were  no  assets  (s).  But  it  is  not 
necessary  to  aver  in  the  declaration  that  the  defendant  had 
assets  {t). 

2ndly,    It  is  now  proposed  to  investigate  the  personal  re-  2.  of  the  per- 
sponsibility  of  an  executor  or  administrator,  arising  from  his  Bonalliability 

,         ,  of  au  executor 

own  contracts.  on  his  own 

A  promise  by  an  executor  or  administrator  to  pay  a  debt  of  P'"'^'"'''"^  ■ 

the  testator,  or  to  answer  damages,  will  not  make  him  personally 

liable,  unless  there  be  a  sufficient  consideration  to  support  the 

promise:   For  a  bare  promise  by  the  executor  does  not  make 

him  liable  out  of  his  own  estate,  but  he  is  still  cliargcable  only 

as  executor,  and  to  the  extent  of  the  assets  in  his  liands,  in  the 

tlie  uso  of  the  plaintiff,  .since  the  election  to  vacate  the  annuity  <Ud 
not  make  the  money  had  tind  received  to  tho  use  of  tho  grantee  from 
thvO  time  of  the  grant  by  relation. 

(p)  Wiqley  v.  Ashlori,  3  B.  &  A.  101.  But  seo  ^</ri«s  v.  Humphrey, 
2  C.  B.  654. 

{q)  Corner  v.  Sheic,  3  M.  &  W.  350.  See  post.  p.  1409  et  seq.  as 
to  charging  an  executor  for  the  expensscw  of  the  funeral. 

(r)  liic/riell  v.  Ilarpitr.  4  Exch.   773. 

(s)  1  8aund.  21"0,  c.  211,  note  (1)  to  Fn-rth  v.  St-anton;  Pearson  v. 
Jlcnnj,  5  T.  11.  8;  Bann  v.  Ilur/hes,  7  T.  R.  35t),  note  (a). 

(t)  Powell  V.  Orah-atn.  7  Taunt.  580;  Dowse  v.  Core,  3  Biugh.  20. 
See  also  Pinchon's  Case,  9  C5o.  90,  b. 
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same  manner  as  he  would  have  been  had  no  such  promise  been 
made(M)-  And  by  the  Statute  of  Frauds,  the  executor  or 
administrator  will  not  be  liable,  unless  the  promise  is  in  writing. 
It  is  clear,  however,  that  although  the  promise  be  in  writing, 
it  is  of  no  more  effect  since  the  statute  than  before,  unless  it  be 
by  deed  or  there  be  a  good  consideration  for  it.  Hence,  since 
the  statute,  there  are  two  things  necessary  for  the  validity  of 
the  promise  of  the  executor  or  administrator  to  pay  the  debt  of 
the  testator,  or  answer  damages,  out  of  his  own  estate:  Ist,  the 
common  law  requires  that  there  should  be  a  sufficient  considera- 
tion to  support  the  promise;  2nd,  the  statute  adds  a  still 
further  requisite,  that  the  promise  should  be  in  writing  (x) .  It 
is  therefore  expedient  to  examine,  in  the  first  place,  what  is  a 
valid  consideration  for  a  promise  by  an  executor  or  adminis- 
trator to  charge  him  de  bonis  propriis :  and  then  to  inquire 
what  is  a  reduction  of  the  promise  into  writing,  sufficient  to 
satisfy  the  Statute  of  Frauds. 

Before  entering  upon  this  inquiry,  it  may  be  remarked,  that  a 
promise  by  an  administrator,  by  word  of  mouth,  made  before 
administration  granted,  may,  under  centain  circumstances,  be 
binding  upon  him  aftenvards:  Thus  in  Tomlinson  v.  GiU{y), 
a  person  promised  the  widow  of  an  intestate,  that  if  she  would 
permit  him  to  be  joined  in  the  letters  of  administration,  he 
would  make  good  any  deficiency  of  assets  to  discharge  the 
intestate's  debts;  and  Lord  Hardwicke  held  that  this  promise 
was  not  within  the  Statute  of  Frauds,  because  the  party 
promising  Avas  not  administrator  at  the  time  of  making  the 
promise;  and  it  was  no  answer  to  say  that  he  was  administrator 
afterwards  {z) :  His  Lordship  further  held,  that  this  was  an 
engagement  which  could  be  made  good  only  in  a  Court  of 
Equity;  because  it  was  not  made  to  the  creditors,  who  could, 
therefore,  claim  only  through  the  widow;  but  that  they  were 
entitled  in  equity  to  the  performance  of  the  promise  made  to 
her;  because  it  was  to  be  c-onsidered  there  as  made  to  her  in 
trust  for  them  (a). 

(u)  Beech  v.  Kennegal,  1  Ves.  Sen.  126. 

Ix)  29  Car.  II.  c.  3,  s.  4;  Rami  v.  Hughes,  4  Bro.  P.  C.  27,  TomL 
edit.;  S.  C,  7  T.  E.  350,  note  (o) ;  Hawkes  v.  Saunders,  Gow-p.  2m; 
Philpot  V.  Briant,  4  Bingh.  717.  But  .see  Herbert  v.  Powis.  1  Bro. 
P.  C.  355,  Toml.  edit.  [y)  Ambl.   330. 

(z)  See  ante,  pp.  314,  477  et  seq.,  as  to  the  difference  between  "the 
relation  of  probate  and  letters  of  administration  to  the  death  of  the 
testator  and  intestate. 

(a)  This  case  was  recognised  by  Lord  Northington  in   Griffith  v. 
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Ist,  What  is  a  valid  consideration:    K  a  creditor,  at  the  ■«\liat  is  a 

,  .  ,  .  -11    suiHcient  con- 

request  of  an  executor,  jorbmrs  to  sue  him,  that  is  considered  sidtration  for 
a  sufficient  consideration  to  charg-e  him  de  bonis  propriis,  ^'^'*  promise : 
whether  he  has  assets  or  not  at  the  time  of  the  promise;  and 
therefore  it  is  not  necessary  to  aver  in  the  declai'ation  that 
he  had  assets:  As  if  A.,  to  whom  the  testator  was  indebted, 
comes  to  the  executor,  and  says  that  he  intends  to  sue  him' 
for  the  debt,  whereupon  the  executor  promises,  in  considera- 
tion that  the  plaintiff  will  forbear  him  for  a  reasonable  time, 
to  pay  him,  and  A.  accordingly  forbears  to  sue  him  for  a 
reasonable  time,  that  is  a  good  consideration  to  charge  the 
defendant,  in  an  action  upon  the  case,  out  of  his  ovm.  estate, 
without  assets;  for  by  this  promise  it  is  intended  as  well  to 
forbear  to  sue  the  executor,  as  to  forbear  the  debt;  and  a 
forbearance  of  a  suit  is  a  good  consideration,  without  assets 
at  the  time  of  the  promise  (?>).  So  if  a  man  declares  upon 
a  promise  against  an  administrator,  that  the  intestate  was 
indebted  to  him  in  101.  by  bond,  and  died,  and  the  defendant 
being  his  administrator,  in  consideration  of  the  premises, 
and  that  the  plaintiff  imidd  spare  him  till  such  a  time  after, 
promised  to  pay  him  the  debt;  and  avers  that  he  spared  him' 
till  the  time,  and  the  defendant  had  not  paid  him,  &c.,  though 
he  did  not  say  that  he  would  spare  him  the  debt,  or  to  sue  him, 
yet  it  shall  be  so  intended,  and  therefore  the  consideration  is 
good  (c) .     So  it  was  said  by  Hale,  C .  J .  that  though  a  bare 

Shefield,  1  Edon,  77;  and  by  Sir  W.  Grant,  in  Gregory  v.  Williams, 
3  Meriv.  590.  A  promise,  however,  by  a  party  who  is  neither  the 
executor  nor  administrator,  to  pay  a  debt  of  a  deceased  person,  is 
merely  nudum  pactum;  and  even  if  such  a  party  should  give  his  pron 
missory  note  to  the  creditor  for  the  debt  without  any  other  considera- 
tion for  making  it,  tho  payment  of  the  note  cannot  be  enforced  by  the 
payee,  if  at  the  time  of  the  making  thereof  there  was  no  personal 
representative  of  the  debtor:  Nelson  v.  Serle,  4  Mees.  &  W.  795,  over- 
ruling Serle  v.  Waterworth,  ibid.  9;  ante,  p.  181.  If,  indeed,  the 
note  be  made  payable  at  a  future  date,  and  the  maker  be  entitled  t^o 
take  out  administration;  as  being  the  widow  or  next  of  kin  of  the 
debtor,  perhaps  the  creditor  might  enforce  the  note;  because  the  effect 
of  giving  it  is  to  preclude  the  payee  during  its  currency  from  suing  tlie 
maker,  in  case  the  latter  should  take  out  administration:  4  M.  & 
W.  9.  Whore  a  widow  gave  a  promissory  note  "  for  value  nx-eived 
by  my  lato  husband,"  it  was  hold  tliat  the  note  was  valid  on  the  fac<- 
of  it:    Ridout  v.  Bristow,  1  Or.  &  Jex-v.  231,  poH.  p.   1403.  noto  (to). 

(6)  Johnyon  v.  Wifchcott,  1  Roll.  Abr.  24,  tit.  Action  sur  Case  (V.), 
pi.  33,  upon  a  demurrer,  where  the  defendant  pleaded  that  he  had  no 
assets  when  the  promise^  was  made.  It  is  said  in  Banc'x  Cane.  9  Oo. 
94,  a,  that  if  there  be  no  assets,  it  shall  be  g-ivcn  in  evidence:  but  this 
opinion  has  been  overruled  since.     See  the  cases  in  the  text,  su/rra. 

(c)  Gardener  v.  Fenner,  1  Eoll.  Abr.  15,  tit.  Action  sur  t^a--e  (S.), 
pi.   3;   Chambers  v.  Leversage,  Cro.  Eliz.  644. 
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accounting  by  the  executor  with  a  creditor  of  his  testator,  will 
not  bind  the  executor  to  pay  de  bonis  propriis,  yet  a  promise  in 
consideration  of  forbearance  will(<?).  Also  where  the  plaintiff 
having  a  debt  owing  to  him  from  the  testator  on  a  simple  con- 
tract, the  executor  in  consideration  that  the  plaintiff  would  for- 
bear to  sue  him  until  such  a  time,  promised  to  pay,  and  the 
plaintiff  averred  that  he  did  forbear  accordingly,  this  is  a  good 
promise:  but  if  the  heir  had  promised,  on  forbearance  of  the 
suit,  to  pay  this  debt,  no  assumpsit  would  have  been  against 
him,  because  without  consideration;  for  the  heir  is  not  charge- 
able to  any  debt  without  specialty  (e).  So  where  in  assumpsit, 
the  plaintiff  declared  that  J.  S.  devised  a  legacy  to  him,  and 
made  the  defendant  executor,  and  the  plaintiff  intending  to 
sue  him  for  the  legacy,  the  defendant,  in  consideration  of 
forbearance,  promised  to  par  him;  the  defendant  pleaded  divers 
bonds  and  judgments,  and  no  assets  ultra;  upon  which  the 
plaintiff  demurred,  and  had  judgment  without  argument;  for 
it  was  not  material  whether  he  had  assets  or  not;  for  he  was 
charged  upon  his  own  promise,  in  consideration  of  forbearance; 
and  a  forbearance  of  a  suit  for  a  legacy  was  a  sufficient  con- 
sideration ;  although  it  was  said,  that  if  it  had  appeared  by  the 
declaration  that  the  plaintiff  had  no  cause  of  action,  the  for- 
bearance would  not  be  sufficient  (/) .  It  is  true  that  it  is  now 
settled  that  no  action  at  law  lies  for  a  general  legacy  {g),  but  in 
this  case  the  forbearance  might  have  been  to  sue  in  Chancery, 
or,  formerly,  in  the  Ecclesiastical  Court,  for  the  legacy,  and 
then  the  consideration  may,  perhaps,  be  a  good  one  {h).  So  if 
A.  together  with  B.  is  bound  to  C.  for  the  proper  debt  of  B., 
and  A.  pays  the  money,  and  B.  dies  and  makes  D.  his  executor, 
and  D.,  in  consideration  that  A.  will  forbear  to  sue  him  until 
such  a  time,  promises  to  pay  him,  this  is  sufficient  consideration 
to  support  the  promise  (i).  So  if  an  executor  be  indebted  to 
J.  S.  in  lOOL  who  demands  the  money,  the  executor  is  charge- 
able only  in  respect  of  assets,  and  not  otherwise;  but  if  he 
promises  to  pay  the  debt  at  a  future  day,  it  becomes  his  oun 
debt,  and  to  be  satisfied  out  of  his  oivn  estate  (k).   So  B.  having 

{d)  Hawes  v.  Smith,  2  Lksv.   122. 

(e)  Fish  V.   Richardson,  Yelv.   55,  56. 

(/)  Davis  V.  Reyner,  2  Lev.  3;  S.  C.  nomine  Davis  v.  Wright,  1 
Ventr.  120;   2  Keb.  758. 

(g)  Decks  v.  Strult.  5  T.  E.  690.     See  j>ost,  Pt.  v.  Bk.  ii.  Ch.  r. 

(h)  Soe   2  Saund.    137,  d.,   note  to  Barber  v.   Fox. 

(0  Scott  V.  Stevens,  1  Sid.  89. 

{k)  Qoring  v.  Goring,  Yelv.  11.  See  Reech  v.  Kennegal,  1  V-2>3.  SeiL. 
126. 
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died  indebted  to  G.  for  work  and  labour  done,  his  executors 
signed  the  following  memorandum  on  the  back  of  G.'s  account: 
"Mr.  G.  having  consented  to  wait  for  the  payment  of  the 
within  axjoount,  we,  as  the  executors  of  B.,  engage  to  pay  Mr.  G. 
interest  for  the  same  at  5Z.  per  cent,  until  the  same  is  settled:  " 
And  it  was  held,  that  the  executors  were  personally  liable  to 
pay  the  debt  and  interest  {I). 

Accordingly,  where  two  executors  gave  a  promissory  note  to 
the  plaintiff  in  the  following  words,  ''As  executors  to  the  late 
:T.  T.,  we  severally  and  jointly  promise  to  pay  to  N.  C.  the  sum 
of  200L  on  demand  uuith  lawful  interest  for  the  same":  And  the 
Court  of  C.  B.  held  that  they  were  personally  liable  on  the 
instrument,  upon  the  ground  that  the  promise,  from  the  circum- 
stance of  interest  being  added,  necessarily  imported  a  payment 
at  a  future  day,  and  an  executor  promising  to  pay  a  debt  at  a 
future  day  makes  the  debt  his  own  {th)  . 

{I)  Bradly  v.  Heath,  3  Sim.  543. 

(to)  Childs  V.  Monins,  2  Brod.  &  Bing.  460;  S.  C,  5  Moore,  281. 
See  also  Barnard  v.  Pumfrett,  5  M.  &  Or.  71;  Lucas  v.  Williams, 
3  Giff.  151.  See  also  Ridout  v.  Bristow,  1  Or.  &  J.  231,  where  a 
■widow  had  given  a  promissory  note  for  "  value  received  by  my  late 
husband  " ;  and  it  was  held  that  the  note  was  valid  on  the  face  of 
it;  and  Bayley,  J.,  said,  "  If  an  administratrix  takes  upon  herself 
to  give  a  security,  which  may  have  the  effect  of  inducing  forbearance, 
and  which  purports  to  bind  her  individually,  is  it  competent  for  her 
to  say,  you  must  prove  assets?  To  my  mind,  the  act  of  giving  such 
a  security  supersedes  the  necessity  of  an  investigation  as  to  there 
being  assets.  It  seems  to  me  that  the  words  '  value  received  by  my 
late  husband '  do  not  make  the  proof  of  assets  necessary ;  and  I 
go  still  further,  and  say  that  it  was  not  competent  for  her  to  show  that 
there  were  no  assets."  But  where  an  executrix  gave  an  acceptance 
for  a  debt,  due  from  hor  testator,  taking  an  engagement  from  the 
drawer  to  renew  the  bill  from  time  to  time,  until  sufficient  eff(>cts  were 
received  from  the  estate  of  the  testator,  it  was  held  that  this  meant 
sufficient  effects  in  the  ordinary  course  of  administration;  and  that 
she  had  not  precluded  herself  from  first  applying  assets  to  pay  3,000Z. 
to  trustee^s  for  her  own  use,  in  discharge  of  a  bond  given  by  her 
husband  before  marriage  to  that  effect,  before  she  paid  the  accept- 
ance: Bowerhank  v.  Monteiro,  4  Taunt.  844.  Wliere  a  bill  is  endorsed 
to  a  person  as  executor,  and  he  again  endorses  it,  he  becomes  personally 
liable,  unless  he  endorses  it  in  surh  t(^rms  as  to  negative  [MM'sonal 
liability:  Bills  of  Exchange  Act  (45  &  46  Vict.  c.  61),  s.  31  (5). 
SoK>  sect.  16  (1)  as  to  endorsements  limiting  or  negativing  lialiility. 
And  by  sect.  26  (1)  of  this  Act,  it  is  enacted  that  where  a  jxTSon 
signs  a  bill  es  drawer,  endorser,  or  acceptor,  and  adds  words  to  his 
signature  indicating  that  he  signs  for  or  on  behalf  of  a  principal,  or  in 
a  representative  character,  he  is  not  personally  liable  thereon;  but  the 
mere  addition  to  his  signature  of  words  describing  him  as  an  agent, 
or  as  filling  a  reprrsrntafivc  character,  does  not  exempt  him  from 
personal  liability.  See  King  v.  Thorn,  1  T.  R.  489;  Alexander  v. 
Sizer,  L.  R.  4  Ex.  102. 
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Again,  where  the  plaintiff  declared  in  assumpsit  that  the 
defendant's  testator  was  indebted  to  A.,  who,  after  the  testator's 
death,  assigned  the  debt  to  the  plaintiff,  and  appointed  him  to 
receive  it  to  his  own  use,  and  that  the  defendant,  in  considera- 
tion that  the  plaintiff  Avould  accept  the  defendant  as  his  debtor, 
promised  to  pay  it  to  the  plaintiff;  it  was  held  that  this  was 
not  a  sufficient  consideration  to  support  the  promise,  so  as  to 
charge  the  defendant  de  bonis  propriis  (n) :  But  if  the  promise 
had  been  in  consideration  of  forbearance  by  such  assignee  of 
the  debt  to  sue  the  executor  or  administrator,  that  would  have 
been  sufficient  (o) :  for  it  is  sufficient,  in  the  case  of  any  other 
debtor,  whom  the  assignee  of  the  debt  forbears,  at  his  request, 
to  sue  (p). 

So  where  the  plaintiff  declared  in  assumpsit  that  the  husband 
of  the  defendant  was  indebted  to  the  plaintiff  in  501.  for  beer, 
and  died  intestate,  and  administration  was  committed  to  the 
defendant,  and  that  afterwards,  she,  in  consideration  that  the 
plaintiff  would  deliver  to  her  six  barrels  of  beer,  promised  to 
pay  to  the  plaintiff,  as  well  the  501.  due  by  the  intestate,  as 
for  the  six  barrels  delivesred  to  herself,  and  that  he  thereupon 
delivered  the  six  barrels;  it  was  held  that  the  action  was  well 
brought  against  her  on  her  own  assumpsit,  and  that  the  judg- 
ment should  be  for  both  debts  de  bonis  propriis  (q). 

So  where  an  attorney  delivered  up  deeds  to  an  executor, 
iwhich  he  was  not  obliged  to  do  till  the  bill  was  paid,  and 
these  deeds  were  of  great  use  to  the  executor  in  several  suite 
which  were  then  being  carried  on;  it  was  held,  that  this 
was  a  sufficient  consideration  to  make  the  executor  liable  to 
the  attorney's  whole  demand,  whether  there  were  assets  or 
not(r). 

It  would  seem  that  the  having  assets  is  a  good  consideration 
for  a  promise  by  an  executor  or  administrator  to  pay  a  debt  of 
the  deceased,  or  to  answer  damages  out  of  the  executor's  own 
estate:  Thus  in  Reech  v.  Kennegal  {s) ,  Lord  Hardwicke  ob- 
served. "At  law,  if  an  executor  promises  to  pay  the  debt  of  his 

(n)  Forth  v.  Stanton,  1  Saund.  210. 

(o)  Pitt  V.  Bridgwater,  1  Eoll.  Abr.  20,  pi.  11;  Bussel  v.  Haddock, 
1  Lev.  188;  1  Saund.  210,  note  (1). 

{p)  Reynolds  v.  Prosser,  Hardr.  71;  Ohle  v.  Dittlesfield,  1  Ventr. 
153;    1  Saund.  210,  note  (1). 

(q)   Wheeler   v.   Collier,   Oro.    Eliz.    406. 

(r)  Hamilton  v.  Incledon,  4  Bro.  P.  0.  4.  Toml.  edit. 

(s)  1  Ves.  Sen.  126. 
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testator,  a  consideration  must  bo  alleged:  as  of  assets  come,  to 
his  hands;  or  of  forbearance;  or  if  an  admission  of  assets  is 
implied  by  the  promise;  otherwise  it  will  be  but  nudum  pactum, 
and  not  personally  binding-  upon  the  executor."  So  it  was  held 
in  Atkins  v.  Hill  (t)  and  in  Hawkes  v.  Saimders  (w),  that  the 
circumstance  of  the  executor  having  assets  sufficient  to  pay  all 
the  debts  and  legacies,  was  a  sufficient  consideration  to  support  a 
promise  to  pay  a  legacy,  so  as  to  render  the  executor  individually 
liable  on  that  promise  in  an  action  at  law  (x):  And  although 
the  doctrine  of  these  cases,  as  far  as  the  liability  of  an  executor 
to  be  sued  at  law  for  a  general  legacy,  has  been  since  ex- 
ploded (y),  yet  it  would  seem  that  their  authority,  with  respect 
to  the  sufficiency  of  the  consideration  in  question  to  support  a 
promise  to  pay  debts,  remains  unimpeached.  The  consequence 
is,  that  if  an  executor  or  administrator  promises,  in  writing, 
that,  in  consideration  of  having  assets,  he  will  pay  a  particular 
debt  of  the  testator  or  intestate,  he  may  be  sued  on  this  promise 
in  his  individual  capacity,  and  the  judgment  against  him  will 
be  de  bonis  propriis  (z) . 

It  may  here  be  observed,  that  in  cases  like  the  above 
mentioned,  where  the  nature  of  the  debt  is  such  as  necessarily 
to  make  the  defendant  liable  personally,  the  judgment  will  be 
de  bonis  propriis,  although  he  be  charged  as  promising  as 
executor  (a). 

It  remains  to  consider  2ndly,  What  is  a  sufficient  reduction  what  is  a 
into  writing  of  the  promise  of  an  executor  or  administrator,  reduction  of 
The  fourth  section  of  the  Statute  of  Frauds  (29  Car.  II.  c.  3),  the  executor's 

promise  into 

enacts  (inter  alia)  that  no  action  shall  be  brought,  whereby  to  writing, 
charge  any  executor  or  administrator,  upon  any  special  promise 
to  answer  damages  out  of  his  own  estate,  or  whereby  to  charge 
the  defendant,  upon  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person,  &c.,  &c.,  unless  the 
agreentent  upon  which  such  action  shall  be  brought,  or  some 

{t)  Cowp.  284. 

{u)  (3owp.  289. 

(x)  See  also  accord.  Barnard  v.  Pumfrett,  5  M.  &  Cr.  71,  per 
Lord  Cottcnham. 

{y)  Soc  jm^t,  Pt.  V.  Bk.  ii.  Ch.  i. 

(z)  Treiviaioin  v.  Howell,  Oro.  Eliz.  91.  And  soc  Rann  v.  Hughes, 
7  Term  Hep.  350,  note  (o). 

(a)  Powell  V.  Oraham.  7  Taunt.  585;  Wigley  v.  Ashton,  ;3  B.  &  A. 
101;   Corner  v.  Shew,  3  M.  &  W.  350. 
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memorandum  or  note  thereof,  shall  bo  m  writing  and  signed  by 
the  party  to  bo  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized." 

The  word  ''agreement'"  used  in  this  section  means  the  con- 
sideration of  the  promise  (6):  ajid,  therefore,  it  was  held  in 
the  case  of  Wain  v.  Warliers{c),  that  the  consider atio7i  of  the 
promise,  as  well  as  the  promise  itself,  must  be  in  writing,  other- 
wise it  is  void:  This  doctxine  was  very  much  doubted  in  several 
subsequent  cases,  but  was  fully  established  by  subsequent  deci- 
sions {d).  It  was,  however,  sufficient,  if  the  consideration  could 
be  gathered  from  the  w'hole  tenor  of  the  writing;  and  it  was 
held  that  it  was  not  necessary  that  it  should  be  stated  on  the 
face  of  it  in  express  terms  (e).  This  rule  having  proved  a 
grievance,  it  was  enacted  by  stat.  19  &  20  Vict.  c.  97  (Mercan- 
tile Law  Amendment  Act),  s.  3,  that  no  special  promise  to 
answer  jar  the  debt,  default,  or  miscarriage  of  another  person, 
shall  be  deemed  invalid,  by  reason  only  that  the  consideration 
for  such  promise  does  not  appear  in  writing  or  by  necessary 
inference  from  a  written  document. 
Personal  This  may  be  the  proper  place  to  consider  how  far  an  executor 

responsibility         administrator  is  liable  upon  a  submission  to  arbitration  of  a 
01  execntor  on  r 

a  submission  claim  upon  him  as  the  representative  of  the  deceased.  Where 
the  executor  submits  in  broad  terms,  to  pay  whatever  shall  be 
awarded,  and  the  arbitrator  awards  that  he  shall  pay  a  certain 
sum,  ho  is  personally  bound  to  perform  the  award,  whether  he 
has  assets  or  not  (/) :  For  if  ;an  executor  or  administrator  thinks 
jfit  to.  refer  generally  all  matters  in  dispute  to  arbitration,  with- 
out protesting  against  the  reference  being  taken  as  an  admission 
of  assets,  it  will  amount  to  such  an  admission  (g) .  Thus  in 
Barry  v.  Bush  {h),  an  action  of  debt  was  brought  on  a  bond 
given  by  the  defendant,  by  which  he,  as  administrator,  bound 
himself,  his  heirs,  &c.:  The  condition,  after  reciting  that  the 
plaintiff  and  defendant  had  agreed  to  submit  to  arbitration 
certain  disputes  which  had  arisen  between  the  plaintiff  and  the 

(&)  1   Saund.  211,  note  (2). 

(c)  5  East,  10. 

Id)  Saunders  v.  Wakefield,  4  Barn.  &  Aid.  595;  1  Saund.  211, 
note  (d). 

(e)  1   Saund.  211,  note  (d). 

If)  See  Lord  Kenyon's  judgment,  in  Pearson  v.  Henry,  5  Term 
Eep.  7. 

ig)  By  Lord  Eldon,  in  Rohson  v. ,  2  Eose,  50.     See  also  Wans- 

horoucjh  v.  Dyer,  2  Chitt.  Eep.  40. 

{}i)  1  Term  Eep.  691. 
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defendant's  intestate,  touching  certain  articles  of  agreement 
between  tlie  intestate  and  the  plaintiff's  testator,  was  for  the 
performance  of  an  award  to  be  made  by  the  arbitrators  concern- 
ing the  matters  assigned,  and  also  concerning  all  other  matters, 
&c.,  between  the  said  parties:  The  declaration  stated,  that  the 
arbitrator  had  awarded  that  the  defendant,  as  administrator, 
should  pay  to  the  plaintiff,  as  executrix,  298L  on  the  27th  Juno 
following,  and  that  the  parties  should  execute  general  releases: 
The  defendant  pleaded  p/ewe  admmUtrcwit,  and  that  at  the  time 
of  entering  into  the  bond,  he  had  no  assets:  To  tliis  plea  there 
was  a  demurrer:  And  the  Court  of  King's  Bench  held  that  the 
plea,  was  bad;  on  the  ground  that  the  bond  was  a  personal 
engagement  by  the  defendant  to  perform  the  award.  80  in 
Worthingto?i  v.  Barlow  (i),  where  the  arbitrator,  under  a  refer- 
ence between  A.,  a  claimant  on  the  estate  of  an  intestate,  and 
B.,  the  administratrix,  ascertained  tlie  amount  of  the  demand, 
and  directed  that  B.  should  pay  it;  it  was  held  that  B.  could 
not  afterwards  object  that  he  had  no  assets,  but  that  he  might 
be  attached  for  nonpayment:  And  Lord  Kenyon  said,  ''The 
submission  to  arbitration  by  the  administratrix,  was  a  reference 
not  only  of  the  cause  of  action,  but  also  of  the  other  que>?lio]i 
whether  or  not  the  administratrix  had  assets.  ,Vnd  as  the  arbi- 
trator has  awarded  the  defendant  to  pay  the  amount  of  th 
plaintiff's  demand,  it  is  equivalent  to  determining,  between 
these  parties,  that  the  administi-atrix  had  assets  to  pay  this  debt. 
The  defendant,  therefore,  is  concluded  by  the  award,  though  it 
will  not  operate  as  an  admission  of  assets  in  any  other  action  to 
be  brought  by  any  otlier  creditor."  So  in  liiddell  v.  Sutton  (/c), 
an  administratrix  referred  to  tlie  final  award  of  an  arbitrator 
certain  disputes  between  the  plaintiff'  and  lierself  as  executrix, 
to  be  finally  settled  by  the  said  arbitration:  The  arbitrator 
found  a  balance  due  from  tho  defendant  to  the  plaintiff,  and 
without  finding  assets,  awarded  her  to  pay  it  on  or  before  a 
certain  day:  And  the  Court  of  Common  Pleas  held  that  plciie 
(idminidravit  was  no  bar  to  an  action  on  the  award.  It  would 
seem,  however,  that  on  a  general  reference  an  arbitrator  is  not 
justified  in  rejecting  evidence  offered  by  the  executor  to  show 
that  he  has  no  assets  to  meet  the  demand  upon  his  ti^tator's 
estate  {l). 

(i)  7  Term  Bep.  4.>3. 

{k)  5  Bing.  200. 

{I)  Hussell  on  Arbilratioa  and  Award,  Dtli  edit.,  p.  11j. 
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But  the  personal  liability  of  the  executor  or  administrator 
ma}'  obviously  depend  not  only  on  the  terms  of  tlie  submission, 
but  also  on  those  of  the  award.  Thus  in  Pearson  v.  Henry  (m), 
the  defendant,  as  administrator,  submitted  to  an  award,  and  the 
arbitrator  awarded  that  a  certain  sum  was  due  from  the 
intestate's  estate,  without  awarding  tJuit  the  administrator  was 
to  pay  it :  And  it  was  held  that  tlie  administrator  was  not  there- 
by precluded  from  denying  that  he  had  assets  (n) .  So  in  Love  v . 
Honeybourne  (o),  a  cause  and  all  matters  iu  difference  between 
the  plaintiff's  testator  and  the  defendant  were  referred  to 
arbitration  by  a  Judge's  order,  and  the  arbitrator,  upon  an 
investigation  of  the  accounts,  ascertained  that  there  was  a 
certain  balance  against  the  testator,  and,  by  his  award,  directed 
the  plaintiff'  to  pay  that  sum  out  of  the  assets,  on  or  before 
a  certain  day:  The  Court  was  moved  to  set  aside  this  award  for 
uncertainty,  on  the  ground  that  the  arbitrator  had  not  ascer- 
tained Avhether  there  were  any  assets  in  the  hands  of  the 
executor  to  pay  the  sum  awarded:  The  Court  refused  to  set 
aside  the  award,  on  the  gi'omid  that  although  in  that  respect  it 
might  be  uncertain,  jet  that  would  not  vitiate  the  other  part  of 
the  award,  which  was  unquestionably  certain,  namely,  that  part 
which  found  that  the  plaintiff,  as  executor,  was  indebted,  upon 
a  balane;.'  of  accounts,  to  the  defendant:  But  Lord  Tenterden 
observed,  that  it  appeared  to  him,  that  the  latter  part  of  the 
award  did  not  conclude  the  question  of  assets,  but  left  it  open: 
And  Holroyd,  J.,  remarked  that  the  arbitrator  had  awarded 
that  the  money  should  be  paid  by  the  plaintiff'  out  of  the  assets 
upon  a  day  which  he  fixed,  i.e.,  if  there  were  any  assets  in  his 
hands  at  that  time;  and  that  if  the  plaintiff  had  fully  adminis- 
tered at  that  time,  he  would  not  be  bound  co  pay  (p). 

It  was  held  by  the  Court  of  K.  B.  in  Gardner  v.  BaiUie  (q), 
that  a  power  of  attorney  from  an  executor,  to  ask,  demand,  sue 
for  and  receive  all  sums  due  to  him  as  executor,  and  to  do  all 
further  acts  for  receiving  debts,  &c.,  with  power  to  do  and  act 
touching  the  premises  as  effectually  as  the  principal  could 
do,  does  not  authorise  the  attorney  to  bind  his  principal,  by 
accepting  bills  for  debts  due  from  his  testator.     But  in  Howard 

(m)  5  T.  E.  6. 

(«)  See   Worthington  v.  Barlow,  7  T.  E.  453. 

(o)  4  Dowl.  &  Eyl.  814. 

(p)  See  alto  Re  Joseph  and  Webster.  1  Euss.  &  M.  486. 

(?)  6  T.  E.  591. 
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V.  Baillie  (r),  the  Court  of  Common  Pleas  inclined  to  hold,  that 
a  letter  of  attorney  given  by  an  executor  to  A.,  enabling  him  to 
transact  the  affairs  of  the  testator,  in  the  name  of  the  executor, 
as  executor,  and  to  pay,  discharge,  and  satisfy  all  debts  duo  from 
the  testator,  conveyed  a  sufficient  authority  to  A.  to  accept 
a  bill  of  exchange,  in  the  name  of  the  executor,  drawn  by  a 
creditor  for  the  amount  of  a  debt  due  from  the  testator,  so  as  to 
make  the  executor  personally  liable:  And  clearly,  if  the  executor 
admits  that  such  a  bill,  which  has  been  so  accepted  by  A.  with 
the  knowledge  of  the  executor,  is  for  a  just  debt,  and  that 
it  ought  to  be  paid,  it  affords  sufficient  evidence  of  an  authority 
igiven  by  him  to  A.  to  accept  that  particular  bill;  ^vithout 
resorting  to  the  letter  of  attorney  (s) . 

With  respect  to  the  liability  of  an  executor  or  an  adminis-  Liability  of 
trator  for    the   expenses    of   the   funeral    of  the   deceased,  it  rea^°ect°to^«^ 
appears  to  be  clear,  that  if  an  executor  or  administrator  gives  expenses  of 
orders  for  the  funeral,  or  ratifies  or  adopts  the  acta  of  another 
party,  who  has  given  such  orders,  he  makes  himself  liable  in- 
dividually,  and  not  in   his  representative   character,   for    the 
reasonable  expenses  (^).     And  notwithstanding  that,  generally 
speaking,  an  administrator  is  not  bound,  as  such,  by  hia  acts 
done  before  the  letters  of  administration  were  obtained  (?<),  yet 
it  would  seem  that  if,  before  taking  out  letters,  he  gives  orders, 
or  sanctions  the  orders  which  another  person  has  given  for  the 
funeral  of  the  deceased,  he  will  be  thereby  bound,  after  he  has 
become  administrator  (a;),  to  satisfy  the  charges  incurred  under 
such  orders  (?/). 

A  question,  however,  of  some  difficulty  arises,  in  cases  where  wiiereeie- 
the  executor  or  administrator  has  neither  given  nor  adopted  any  ^|^[n°'trator 

(r)  2  H.  Black.  618. 

(s)  Ihid. 

{t)  Brice  v.  Wilson,  8  A.  &  E.  349,  note  (c) ;  Corner  v.  Shew,  3 
M.  &  W.  350.  As  to  tho  duties  of  the  exeoutor  or  administrator  in 
respect  of  the  funeral,  see  ante,  pp.  727,  762. 

(w)  Seo  ante,  p.  314  et  seq. 

(a-)  Bui  tho  ostatf'  of  a  deceased  person  is  not  liable  on  a  contract 
made  by  a  person,  although  for  tlio  benefit  of  tho  estate,  unless  that 
per.^on,  by  subsequently  obtaining  letters  of  ailministration,  becomes 
authorised  to  bind  the  e^^tate,  and  ratifies  the  contract:  He  Watson.  18 
Q.   B.  D.   116;   19  Q.   B.   D.  2.34.     Soo  ante.  pp.  478,  479. 

(?/)  Lucy  V.  WaJrond,  3  Bing.  N.  0.  841.  In  this  oa,^,  the  actioa 
was  sustained  against  the  defendant  in  his  character  as  administrator ; 
but  the  point,  as  to  whether  he  could  be  properly  sued  otherwise 
than  individually,  was  precluded  by  the  circumstancoe  of  the  defendant 
having  paid  money  into  Court. 
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directions  for  the  burial,  but  he  is  sought  to  bo  charged  on  an 
implied  contract  arising  out  of  his  situation,  with  reference  to 
his  character  and  the  estate  of  the  deceased.  According  to  one 
report  of  the  case  of  Ashton  v.  Sherman  (2),  Lord  Holt  laid  it 
down  that  "if  A.  employs  B.  to  work  for  C,  without  warrant 
from  C,  A.  is  liable  to  pay  for  it:  an  executor  is  not  liable  ;to 
pay  for  funeral  expenses  unless  he  contracts  for  it."  This 
dictum  is  not  mentioned  by  the  other  reporters  {a)  of  the  same 
case;  and,  indeed,  from  the  nature  of  the  facts,  it  is  difficult  to 
see  how  the  remark  could  have  been  introduced  into  the  discus- 
sion: But  an  anonymous  case  is  to  be  found  in  the  twelfth 
volume  of  Modern  Reports  (6),  which  contains  the  mere  state- 
ment that  "an  executor  is  not  liable  to  pay  for  funeral  expenses, 
without  he  contracts  for  it:  "  And  this  probably  is  but  a  refer- 
ence to  the  dictum  of  Lord  Holt,  inserted  in  the  report  of 
Ashton  V.  Sherman.  Recent  decisions,  although  the  propriety 
of  them  has  been  much  questioned  (c),  must  be  considered  as 
having  overruled  this  doctrine:  and  it  seems  now  established, 
that  in  the  absence  of  evidence  to  charge  any  other  individual, 
an  executor  with  assets  is  answerable  in  point  of  law  without 
any  express  contract,  for  the  funeral  expenses  of  his  testator, 
suitable  to  his  degree  (6?).  Thus  in  Tugimll  v.  Heymati  (e), 
Lord  Ellenborough  held,  that  if  executors  neglect  to  give 
orders  for  the  funeral  of  the  testator,  and  have  sufficient 
assets  for  that  pui-pose,  they  are  liable  upon  an  implied 
promise,  to  the  person  who  furnishes  the  funeral  in  a  manner 
suitable  to  the  testator's  degi'ee  and  circumstances.  So  in 
Rogers   v.    Price  (/),  it    appeared    that    the    testator   died   in 


(2)  Holt,  309. 

(a)  1  Lord  Eaym.  263;  Oarth.  429;  12  Mod.  153;  Comberb.  444, 
449. 

(6)  P.  256. 

(c)  See  Corner  v.  Shew,  3  M.  &  W.  356. 

(d)  See  the  remark  of  Bayley,  J.,  in  Hancock  v.  Podmore,  1  Bam. 
&  Adol.  262;  and  of  Jervis,  0.  J.,  in  Ambrose  v.  Kerrison,  10  0.  B. 
779.  And  Sir  G.  Jessel,  in  Sharp  v.  Lush,  10  0.  D.  468,  472,  said: 
"  It  appears  to  me  that  the  executor  is  liable  to  pay  the  funeral 
expenses,  even  without  an  order  on  his  part,  if  he  has  any  assets 
available  for  the  purpose;  and  it  has  also  been  decided  that  the  funeral 
expenses  are  a  first  charge  on  the  assets.  Even  if  the  executor 
never  receive<s  assets  to  the  amount  of  the  funeral  expenses,  he  is  liable 
to  pay,  although  he  did  not  order  the  funeral.  It  is  part  of  his 
official  duty  to  bury  the  deceased,  so  that  he  is  liable  to  pay  the  funei-al 
expenses  without  an  order."  See  also  Williams  v.  Williams,  20  0.  D. 
659. 

(e)  3  Campb.  298. 

(/)  3  'Sounge  &  Jerv.  28. 
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Wales,  at  the  house  of  his  brother,  who  thereupon  sent 
for  the  plaintiff,  an  undertaker  residing  at  a  distance:  The 
plaintiff  afterwards  furnished  the  funeral,  and  the  brother  of 
the  deceased  attended  it  as  chief  mourner:  It  was  admitted  that 
the  funeral  was  suitable  to  the  degree  of  the  deceased:  There 
was  no  evidence  of  any  contract  made  by  the  defendant,  or  that 
he  knew  of  the  funeral  until  it  had  taken  place:  But  the  Court 
of  Exchequer  held  that,  assuming  him  to  have  assets,  he  was 
liable,  upon  an  implied  pi'omise,  to  pay  the  expenses  of  the 
burial. 

However,  it  was  stated  by  Patteson,  J.,  in  Brice  v.  Wil- 
son {g),  that,  "it  has  been  decided  by  several  cases  that  an 
(executor  is  liable  upon  an  implied  promise,  at  common  law, 
to  pay  reasonable  expenses  for  the  funeral  of  his  testator,  ichere 
no  other  person  is  liable  upon  wi  express  contract,  although  he 
does  not  give  orders  for  it:  But  there  is  no  case  which  goes  the 
length  of  deciding  that  if  the  funeral  be  ordered  by  another 
person  to  Avhom  credit  is  given,  the  executor  is  liable:  "  In 
that  case  the  testator's  widow  ordered  an  extravagant  funeral 
without  the  knowledge  of  the  executor,  who,  however,  Avas  pre- 
sent at  the  funeral,  and  did  not  object  to  it  as  extravagant: 
;The  .undertaker,  in  his  bill,  charged  the  widow,  but  subse- 
quently applied  for  payment  to  the  executor,  who  promised  to 
pay:  ^n  action  was  brought  against  the  executor  in  his  own 
right,  in  which  he  suffered  judgment  by  default:  And  it  was 
held  that  the  defendant  was  liable  to  the  whole  amount  of  the 
reasonable  charges  for  the  funeral  as  ordered  by  the  widow,  not, 
it  must  be  observed,  on  the  gi^ound  of  a  common  law  liabilit}'  of 
the  defendant  as  executor,  but  on  the  ground  of  his  having  ren- 
dered himself  liable  by  adopting  the  acts  of  the  widow,  and 
treating  her  as  his  agent  (^).  But  the  learned  judge,  in  this 
case,  probably  intended  to  lay  down  no  more  than  that  the  exe- 
cutor, where  credit  has  been  given  to  another  person,  is  not 
liable  to  the  undertaker ;  for  it  would  seem,  that  if  the  person, 
w'ho  gives  the  order  for  the  funeral,  pays  for  it,  he  ma}'  have  an 
action  against  the  executor  for  the  reasonable  expenses:  Accord- 
ingly, it  was  held  in  Green  v.  Salmon  (i),  that  in  an  action 
(brought  before  Lord  Dcnman's  Act,  making  interested  wit- 
nesses  competent)    by    an    undertakoi-   for    funeral    expenses, 

(g)  8  A.  &  E.  349,  note  (c). 
(h)  See    Walker  v.   Tai/lor,  6  C.   &  P.    752. 
.    (i)  8  A.  «&  E.  348. 
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against  a  person  not  the  executor,  a  residuary  legatee  was  a 
competent  witness  for  the  plaintiff:  For  although  a  person, 
other  than  the  executor,  might  have  rendered  himself  liable 
to  the  undertaker,  the  estate  was  ultimately  answerable  for 
so  much  of  the  cost  as  an  executor  might  reasonably  pay,  and 
no  more;  and  the  witness,  therefore,  had  no  disqualifying 
interest  (fc). 

These  authorities  do  not  involve  the  decision  of  the  question 
whether,  in  an  action  on  the  promise  implied  by  law  on  the  part 
of  an  executor  to  pay  for  the  funeral  of  his  testator,  the  judg- 
ment should  'be  de  bonis  propriis  or  de  bonis  testatoris,  or  conse- 
quently whether  pl&ne  administravit  is  a  good  plea:  It  would 
seem,  however,  that  the  naming  the  defendant  executor  in  the 
claim  is  surplusage,  and  that  he  is  liable  de  b&nis  propriis,  if 
liable  at  all  (?) :  but  that,  since  the  maintenance  of  the  action  is 
dependent  on  the  fact  of  his  being  an  executor  with  assets,  it 
is  a  good  defence  under  the  general  issue  that  his  testator  left 
none.  And  accordingly,  in  Corner  v.  Sh&w{m),  the  Court  of 
Exchequer  held,  that  the  only  point  really  determined,  by  Tug- 
well  V.  Heyman  and  Rogiers  v.  Prioa,  was  that  the  law  implies 
a  contract  on  the  part  of  an  executor  w^ho  has  assets  personally, 
and  not  in  his  representative  character ;  inasmuch  as  the  implied 
promise  camiot  place  the  defendant  in  a  different  condition  than 
if  he  had  made  an  express  contract  to  the  same  effect;  Avhioh 
ccrtainl}-  would  have  bound  him  personally  only. 


Liability  of 
executor 
continuing 
the  trade  of 
testator. 


With  respect  to  the  liability  of  an  executor  or  administrator 
caiTying  on  the  trade  of  the  deceased,  the  general  principle,  is, 
that  a  trade  is  not  transmissible,  but  is  put  an  end  to  by  tha 
death  of  the  trader:  Executors,  therefore,  have  no  authority  in 
law  to  carry  on  the  trade  of  their  testator,  and  if  they  do  so, 
unless  under  the  protection  of  the  Court  of  Chancery,  they  run 
great  risk,  even  although  the  Will  contains  a  direction  that  they 
should  continue  the  business  of  the  deceased  (n).  The  case  of 
an  executor  or  administrator,  in  this  respect,  is  very  hard:  For, 

(k)  But  an  heir-at-law  who  has  voluntarily,  and  as  an  act  of  bounty, 
paid  the  funeral  expenses  of  an  intestate  cannot  claim  to  have  them 
refunded  out  of  the  intestate's  personal  estate:  Coleby  v.  Colehy,  12 
Jur.  N.  S.  496,  coravi  Stuart,  V.-C. 

{I)  See  Hayter  v.  Moat,  2  M.  &  W.  56. 

(to)  3  M.  &  W.  350. 

{n)  Barker  v.  Barker,  1  T.  E.  295;  Ex^  parte  Garland,  10  Ves. 
119.  As  to  the  duty  of  the  executor  or  administrator  with  regard  to  the 
business  of  the  deceased,  see  fost,  Pt.  v.  Bk.  i.  Oh.  ii. 
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if  the  trade  be  beneficial,  the  profits  are  applicable  to  the  pur- 
poses of  the  trust,  and  the  executor  or  administrator  derives  no 
personal  benefit  from  the  success:  If,  on  the  contrary,  the  trade 
prove  a  losing  concern,  the  executor,  on  failure  of  assets,  will  bo 
personally  responsible  for  the  debts  contracted  in  the  business 
since  the  testator's  death,  to  the  extent  of  all  his  ow-n  property; 
also,  in  his  person;  and  he  may  be  proceeded  against  as  a  bank- 
rupt though  he  is  but  a  trustee  (oj.  Accordingly,  in  a  case  (p^ 
where  the  executors  of  a  deceased  partner  continued  his  share  of 
the  partnership  property  in  trade  for  the  benefit  of  his  infant, 
daughter,  the  Court  of  K.  B.  held,  that  they  were  liable  upon  a 
bill  drawn  for  the  accommodation  of  the  partnership  and  paid 
in  discharge  of  a  partnership  debt;  although  their  names  were 
not  added  to  the  firm,  but  the  trade  was  carried  on  by  the  other 
partners  under  the  same  firm  as  before,  and  the  executors,  when 
they  divided  the  profits  and  loss  of  the  trade,  carried  the  same 
to  the  account  of  the  infant,  and  took  no  part  of  the  profits 
themselves  (g). 

It  is  therefore  obvious,  that  where  partners  covenant  that  they 
,and  their  respective  executors  and  administrators  will  continue 
partners  for  a  certain  term  of  years,  and  one  of  them  dies  before 
the  term  has  expired,  his  executors  or  administrators  cannot  be 
compelled  to  become  partners  personally  (r),  though  the  cove- 
nant is  binding  on  the  estate  of  the  deceased  partner  in  their' 
hands  (s) . 

(o)  Ex  parte  Oai'lund,  10  Ves.  119;  Ex  parte  Eichardson,  1  Buck, 
209;  Owen  v.  Delamere,  L.  R.  15  Eq.  134;  Fairland  v.  Percy,  L.  R. 
3  P.  &  D.  217;  but  see  Re  Fiaher  &  Sons,  infra.  As  to  the  I'^medy 
of  a  creditor  of  the  business,  see  post,  Pt.  v.  Bk.  ii.  Ch.  ri. 

(p)    Wightman  v.  Townroe,  1  M.  &  S.  412. 

{q)  See  abo  accord.  Labouchere  v.  Tapper,  11  Moo.  P.  C.  198;  in 
which  case  Lord  Justice  Knight  Bruce  further  laid  down  that  the 
executor  is  personally  liable,  as  above  stated,  though  he  carrios  on 
the  trade  avowedly  as  executor,  and  whether  he  is  entitled  or  not 
entitled  to  be  indemnified  out  of  the  testator's  personal  estate,  and 
whether  it  is  sufficient  or  insufficient  for  the  purpos  >,  and  notwitli- 
standing  the  t^^stator  was  bound  by  a  covenant  with  iiis  partner  to  con- 
tinue tlie  trade  in  partnership.  His  Lordship  also  pointed  out  that  the 
propriety  of  his  executor's  conduct,  as  between  himself  and  those 
beneficially  interested  in  the  testator's  personal  estate,  cannot  give  the 
cx>editor.-  of  the  trade,  becoming  so  after  the  death,  th-^  rights  of 
creditors  of  the  testator.  See  further  Be  Leeds  Banking  Comininy, 
X.  K.  1  Ch.  231.  If  a  firm  in  wliich  the  Will  authorized  the  em- 
ployment of  the  assets  becomes  bankrupt,  no  proof  can  be  made  against 
the  bankrupt  estate  in  respect  of  the  money  so  employed:  Scott  v. 
Izon,  34  B.  434. 

(r)  Doitfus  v.  Collins,  6  Hare,  418,  438.  See  per  James,  L.  J.,  in 
Baird's  Case,   L.   R.  5  Oh.   733;   ante,  p.   1272,  note  fo). 

(.s)  Ibid.      See    also  ante,  p.    1363   et  seq.,  as  to  tne  executors  of 
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If  an  executor,  without  any  authority  from  the  Will  ij,),  tako 
upon  himself  to  trade  with  the  assets,  the  testator's  cstatd  will 
not  be  liable  in  case  of  his  bankruptcy;  the  testator's  creditors 
and  legatees  will  have  a  right  to  prove  demands  for  such  of  the 
assets  as  have  been  wasted  by  the  executor  in  the  trade,  in  pro- 
portion to  their  respective  interests:  and  with  respect  to  such  of 
the  assets  as  can  be  specifically  distinguished  to  be  a,  part 
of  the  testator's  estate,  they  will  not  pass  to  the  assignees;  the 
executor  holding  them  alieno  jure,  they  will  not  be  liable  to  his 
bankruptcy  (u). 

But  executors  carrying  on  their  testator's  business  under  a 
power  in  the  Will  and  in  the  name  of  the  firm  are  not  partners 
and  cannot  be  adjudicated  bankrupt  as  partners,  though  they 
may   probably   be  proceeded   against  as  joint   debtors  (v). 

Again,  the  testator  may,  by  his  Will,  qualify  the  power  of 
his  executor  to  carr}^  on  trade;  and  limit  it  to  a  specific  part  of 
the  assets,  which  he  may  sever  from  the  general  mass  of  his  pro- 
perty for  that  purpose;  and  then  in  the  event  of  the  bankruptcy 
of  the  executor,  the  rest  of  the  assets  will  not  be  affected  by  the 
commission,  although  the  whole  of  the  executor's  private  pro- 
perty will  be  subject  to  its  ojDeration  (x).  Accordingly,  in 
Cuthush  V.  Cutbush{y),  where  a  testator  directed  his  widow 
to  carry  on  his  business,  until  his  youngest  child  should  attain 
twenty-one;  and  for  that  purpose  gave  her  the  "entire  use,  dis- 
posal, and  management  of  the  capital,  stock,  and  effects  which 
should  be  in,  due,  and  owing,  or  belonigng  to  him'  in  his  isaid 

deceased  shareholders  in  Public  Companies.  If  such  an  executor  pur- 
chases further  shares,  he  is,  of  course,  personally  liable  in  respect  of 
these:  Spencs's  Case,  17  Beav.  203. 

(t)  In  Kirkman  v.  Booth,  11  Beav.  273.  280,  Lord  Langdale  said 
it  was  a  rule  without  exception  that,  to  authorize  executors  to  carry 
on  a  trade,  or  permit  it  to  be  carried  on  with  the  assets,  there  ought  to 
be  the  most  distinct  and  positive  authority  and  direction  given  by 
the  Will  tor  that  purpose.  See  further  as  to  what  shall  conistituta 
such  an  authority  and  direction,  Travis  v.  Milne,  9  Hare,  141.  A 
power  to  postpone  the  sale  and  conversion  of  the  testator's  estate  will 
authorize  executors  to  carry  on  his  trade  for  any  time  even  if  it  is  not 
carried  on  with  a  view  to  a  sale:  Be  Crowther,  [1895]  2  Oh.  56.  But  see 
Be  Smith,  [1896]  1  Ch.  171,  where  a  general  power  to  postpone  sale, 
but  with  a  direction  to  sell  business  with  all  convenient  speed,  was  held 
not  to  authorize  the  caan-ying  on  the  business  for  an  indefinite  time. 

(m)  Ex  parte  Garland,  10  Ves.  110;  Toller,  487;  Ex  parte  Bichard- 
son,   1    Buck,   202;    ante,  p.   485. 

(v)  Be  Fisher  &  Sons,  [1912]  2  K.  B.  491. 

(x)  Ex  parte  Garland,  10  Ves.  110;  Toller,  487;  Ex  parte  Bichard- 
son,  1  Buck,  202;  Thompson  v.  Andrews,  1  M.  &  K.  116. 

{y)  1  Beav.  184. 
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trade,"  at  the  time  of  his  decease,  and  he  autliorized  his 
executors  to  aug-ment  the  capital  employed  therein:  and,  the 
executors  renouncing,  the  widow  took  out  administration :  Lord 
Langdale,  M.  R.  held  that  the  specified  property  of  the  testator 
only  (and  not  his  general  assets)  was  liable  to  the  debts  con- 
tracted by  the  widow  in  carrjang  on  the  trade  {z) . 

It  must  be  observed,  that  when  the  law  speaks  of  executors 
not  carrying  on  the  business  of  their  testator,  it  means,  that 
they  are  not  to  buy  and  sell:  There  are  many  cases,  when 
executors  not  only  may,  but  are  bound  to  continue  the  business 
to  a  certain  extent:  Thus  if  a  party  contracts  for  himself  and 
his  executors  to  build  a  house,  and  dies,  the  executorsi  must  go 
on,  or  they  will  be  liable  in  damages  for  not  completing  the 
rwork  (a).  So  if  a  party  engages  to  build  a  house,  and  dies, 
laf ter  having  procured  all  the  necessary  materials,  it  would  seem 
that  his  executors  ought  to  complete  the  work,  and  not  dispose 
of  the  materials  at  a  loss  to  the  estate  (b).  Again,  if  a  bookseller 
undertakes  to  publish  a  work  in  parts,  and  before  the  com- 
pletion he  dies,  a  subscriber  hajs  a  claim  upon  the  estate  to 
complete  the  work;  for  otherwise  those  parts  which  ho  has  pur- 
chased, upon  the  faith  of  the  work  being  completed,  are  useless: 
So  if  a  man  makes  half  a  wheelbarrow,  or  li;alf  a  pair  of  shoes, 
and  dies,  the  executors  may  comi^lete  them,  and  they  aro  not 
bound  to  sacrifice  the  property  of  their  testator  by  selling 
articles  in  an  imperfect  state  (c).  So  if  the  deceased  died  pos- 
sessed of  a  manufactory^  his  executors,  it  should  seem,  would  be 
justified  in  continuing  the  works  for  a  reasonable  time,  if  this 
should  be  requisite  for  the  purpose  of  selling  the  machinery 
and  premises  to  advantage;  and  they  will  not,  at  least  in  equity, 
be  charged  with  any  loss  sustained  in  employing  the  assets 
in  so  continuing  the  trade,  if  they  act  bond  fide,  and  according 
to  the  best  of  their  judgment  (d). 

It  may  here  be   mentioned,  that  if  executors,   who  are  by 

(z)  A  direction  in  a  Will  that  the  testator's  trade  shall  bo  carried  on 
does  not  of  itself  authorizi^  the  employment  in  the  trade  of  more  of 
the  testator's  proiMU-ty  than  was  (>mployed  in  it  at  his  d(X'oase;  nor 
docs  such  a  direction  coupled  with  a  direction  that  the  testator's  debts 
shall  bo  paid  authorize  a  mortgage  of  his  real  estate,  not  employed  at 
his  death  in  the  trade,  for  the  purposes  of  carrying  it  on:  M'Neillie 
V.  Acton,  4  De  G.  M.  &  G.  744. 

(a)  Marshall    v.     Broadhurst,    1    Or.    &   J.    405;    ante,    p.    1335. 

(b)  1  Or.  &  J.  405.     See  also  Edward.-^  v.  arace.  2  M.  &  W.  190. 

(c)  1  Or.  &  J.  405.     See  Dakin  v.  Cope.  2  Ru<s.  Oh.  170. 

(d)  Qarrctt  v.  Noble,  6  Sim.  504.  See  also  aeoord.  Collinson  v. 
Lister,  20  Beav.  356,  365,  366,  by  Romilly,  M.  K. 
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the  testator's  Will  to  carry  on  his  trade  for  the  benefit  of 
his  family,  suffer  a  person  to  conduct  the  trade  in  his  own 
name,  such  person  may  bring  actions  in  his  o^vn  name  for 
goods  sold  by  him,  though  afterwards  accountable  to  the 
executors  (e). 

In  Sterndale  v.  HmiMmon  (/),  the  facts  were,  that  A.,  the 
widow  and  administratrix  of  B.,  continued  B.'s  trade  after  his 
decease:  B.,  at  his  death,  was  indebted  to  C.  on  the  balance  of 
an  account:  A.  continued  to  receive  goods  from  and  to  make 
payments  to  C.  as  B.  had  done,  and  she  was  charged  in  account 
by  C.  with  the  debt:  The  payments  made  by  her  to  C.  exceeded 
the  debt;  but  a  balance  was  ultimately  due  to  C;  And  it  was 
held,  applying  the  principle  of  appropriation  of  payments  laid 
do^^^l  in  Clayton's  Case  (g),  that  B.'s  debt  Avas  discharged  by 
A.'s  payments,  and  tliat  the  ultimate  balance  could  not  be 
proved  as  a  debt  against  B.'s  estate. 


Devastavit. 


SECTION  II. 

The  Liahility  of  an  Executor  or  Administrator  in  respect  of 
his  oicn  tortious  or  negligent  Acts :  and  hereivith  of  De- 
vastavit;  and  of  Executors'  Accounts  and  Alloivances. 

It  remains  to  investigate  w'hat  will  amount  to  such  a  violation 
or  neglect  of  duty  by  an  executor  or  administrator,  as  aa^II  make 
him  personally  responsible. 

This  species  of  misconduct  is  called  in  law  a  devastavit :  that 
is,  a  wasting  of  the  assets;  and  is  denned  to  be  a  mismanage- 
ment of  the  estate  and  effects  of  the  deceased,  in  squandea-ing 
and  misapplying  the  assets  contraiy  to  the  duty  imposed  on 
them,  for  which  executors  or  administrators  shall  answer  ou^t 
of  their  owti  pockets,  as  far  as  they  had,  or  might  have  had, 
assets  of  the  deceased  (h). 

An  executor  is  personally  liable  in  equity  for  all  breachesi  of 
the  ordinary  trusts  which,  in  Courts  of  Equity,  are  considered^to 
trnstB ansmg  oj^^gQ  from  his  office  (i).     And  it  mav  here  be  observed,  that 

from  omee.  ^       . 

where  personal  property  is  bequeathed  to  executors,  as  trustees, 


(e)   Wilkes  v.  Lister,  6  Esp.  78. 

(/)  1  Sim.  393. 

(g)  1  Mer.  572. 

(h)  Bac.  Abr.  Exors.  (I.)  1. 

(t)  Be  Marsden,  26  0.  D.  783,  789. 
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the  circumstance  of  taking  probate  of  the  Will  (fc)  is,  in  itself,  Probate  by 
an  acceptance  of  the  j^articular  trusts:  Therefore,  whore  the  Will  ^n  accept- 
contains  express  directions  what  the  executors  are  to  do,  an  ^"9?,?,t  t^uste 

.  ,  .        .  in  \V  ul. 

executor,  who  proves  the  Will,  must  do  all  that  he  is  directed  to 

do  as  executor,  and  he  cannot  saj,  that,  thoug-h  executor,  he  is 
not  clothed  with  any  of  those  trusts  (Z).  Moreover,  an  executor- 
trustee  of  English  and  foreign  property  cannot  disclaim  the 
trusts  of  the  English  property  while  retaining  control  over  the 
foreign  property  (w). 

The  general  rule  adopted,  Avith  respect  to  the  liability  of 
executors  and  administrators  on  this  head,  is  founded  upon 
two  principles:  1st,  That  in  order  not  to  deter  persons  from 
undertaking  these  offices,  the  Court  is  extremely  liberal  in 
making  every  possible  allowance,  and  cautious-  not  to  hold 
executors  or  administrators  liable  upon  slight  ground:  2nd, 
That  care  must  be  taken  to  guard  against  an  abuse  of  their 
trust  {n). 

Executors  and  administrators  may  bo  guilty  of  a  devastavit 
not  only  by  a  direct  abuse  of  the  effects  of  the  deceased,  as  by 
spending  or  consuming,  or  converting  them  to  their  own  use  (o), 

{k)  Ante,  p.  1032.  And  where  probate  is  granted  to  ono  of  several 
ex?cutors,  the  right  of  the  others  being  reserved,  it  enures  to  the  benefit 
of  all,  and  a  slight  act  of  intarmeddling  by  the  executor,  who  has  not 
joined  in  proving  the  Will,  will  amount  to  the  acceptance  of  the  office 
of  executor:  CumminH  v.  Cummins,  3  J.  &  L.  64;  8  Ir.  Eq.  Rep.  725. 
And  where  one  appointed  executor  intermeddled  with  the  estate  of  the 
tc.tator  and  afterwards  renounced,  it  was  held  that  he  was  liable  to  be 
sued  in  equity  in  the  character  of  executor  by  the  legatees  under  the 
Will,  one  of  whom  was  also  executrix,  and  had  proved  the  Will: 
Bo'jers  v.  Frank,  1  Y.  &  J.  409.  So,  too,  where  two  out  of  throe 
ext^cutors  proved  the  Will,  and  the  third,  who  did  not  prove,  odminis- 
tcr:^d  part  of  the  assets,  and,  as  pur('haser,  paid  the  purchase-money 
of  the  stock  in  trade  to  onc^  of  the  other  two  executors  who  misapplied 
the  money,  it  was  held  that  ho  was  liable  as  executor,  being  by  his 
conduct  completely  executor:  Kilbee  v.  Sneyd,  2  Moll.  186. 

{I)  Mucklow  v.  Fuller.  Jacob.  198;  Booth  v.  Booth,  1  Beav.  125; 
Stiles  V.  Guy,  4  Y.  &  Coll.  571,  575;  Williams  v.  Nixon,  2  Beav.  472. 
But  where  the  same  persons  are  appointed  trustijes  and  executors  of 
a  Will,  a  revocation  by  the  testator  of  their  appointment  as  executors  is 
not  necessarily  a  revocation  of  their  appointment  as  trustees:  Oraham 
V.  Graluim,  16  Beav.  550;  Cartwrifjht  v.  Shcphcard,  17  Boav.  301; 
Worley  v.   Worley,  18  Boav.  58. 

(m)  Re  Lord  and  Fullertons  Contract,  [1896]  1  Ch.  228. 

(«.)  Powell  V.  Evans,  5  Vcs.  843;  Raphael  v.  Bochm,  13  Ves.  410; 
Tehhs  v.  Carpenter,  1  Madd.  298. 

(o)  A  disposing  of  the  goods  of  the  testator  to  the  executor's  own 
uso  is  no  devastavit,  if  he  pays  the  testator's  debts  to  tho  value,  witli 
his  own  money,  in  such  order  as  the  law  appoints:  Merchant  v. 
Driver,  1  Saund.  307;  Com.  Dig.  Admon.  (I.  2);  ante,  p.  492.  No 
action  will  lie  for  neglect  to  take  out  probate,  though  such  neglect 
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Devastavit  by 
direct  acts  of 
abuse: 


by  mal-ad- 

ministration. 


Devastavit  in 
paying  debts 
of  inferior 
degree  before 
debts  of 
superior 
di^ree. 
As  to  distri- 
bution of 
assets  of 
testator  or 
intestate 
after  notice 
given  by 
executor 
or  adminis- 
trator. 


but  also  by  such  acts  of  negligence  and  wrong  administration, 
as  will  disappoint  the  claimants  on  the  assets  (p). 

With  respect  to  incurring  the  cliarge  by  plain  and  palpable 
acts  of  abuse,  an  example  of  this  sort  of  devastavit  may  be 
afforded  by  recurring  to  a  subject  already  considered:  viz.,  the 
application  of  the  assets  to  the  satisfaction  of  the  executor's  own 
debt  to  a  third  party  (^).  So  where  the  executor  collusively 
sells  the  testator's  goods  at  an  under-value^  when  he  might 
have  obtained  a  higher  price  for  them,  it  is  a  devastavit,  and 
he  shall  answer  the  real  value  (r). 

With  regard  to  a  devastavit  arising  from  the  mal~administra- 
tion  of  the  executor  or  administrator,  the  charge  will  be  incurred 
by  misapplying  the  assets  in  undue  expenses  for  the  funeral  (s) ; 
in  the  payment  of  debts  out  of  their  legal  order,  to  the 
[prejudice  of  such  as  are  superior  (^);  or  by  an  assent  to,  or 
payment  of  a  legacy,  when  there  is  not  a  fund  sufficient  for 
creditors  {u). 

It  is  not,  however,  a  devastavit  in  an  executor  or  administra- 
tor to  pay  a  debt  of  an  inferior  degree,  before  one  of  higher, 
of  ichich  he  hud  no  notice  (x).  The  modern  authorities  appear 
to  establish  that  the  mere  circumstance  of  want  of  notice  of  a 
debt  or  claim  against  the  estate  of  the  deceased  will  not  excuse 
the  executor  from  the  payment  or  satisfaction  of  it,  if  the  assets 
were  originally  sufficient  for  that  purpose,  notwithstanding 
that,  in  ignorance  of  the  existence  of  the  debt  or  claim,  he  may 
have  handed  over  the  assets  bond  fide  to  legatees  or  parties  enti- 
tled in  distribution.  But  an  executor  or  administrator  can  now 
protect  himself  by  taking  the  proper  steps,  under  stat.  22  &  23 
Vict.  c.  35,  s.  29  (y), 


has  been  followed  by  loss,  per  Vaughan  Wiiliains,  L.  J.,  in  Be  Stevens, 
[18981  1  Ch.  162,  177. 

(p)  Bac.  Abr.  Exors.  (L.)  1. 

(g)  See  ante,  p.  698. 

(r)  Wcntw.  Off.  Ex.  302,  14tb  edit.;  Bac.  Abr.  Exors.  (L.)  1; 
Bice  V.   Gordon,  11  Beav.   265. 

(s)  Ante,  p.  728  et  seq. 

(t)  Ante,  p.  762  et  seq.  But  if  the  executor  pays  an  inferior  debt 
with  his  own  money,  though  it  be  to  the  value  of  the  testator's  goods 
in  his  hands,  it  would  seem  that  it  will  not  be  a  devastavit :  for  the 
property  of  the  assets  will  not  be  changed  thereby,  but  they  remain, 
as  against  a  creditor  of  a  debt  of  a  superior  degree,  in  the  same  plight 
as  they  were  before:  Com.  Dig.  Admon.  (I.  2);  Wheatley  v.  Lane, 
1  Saund.  218,  by  Pemberton,  arguendo. 

(«)  Ante,  p.   1077. 

(x)  See  ante,  p.  791. 

ly)  See  ante,  p.  1082. 
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If  the  executor  surrenders,  or  otherwise  fails  to  preserve  the 
residue  of  a  term  of  years,  where  the  land  is  of  greater  yearly 
value  than  the  rent,  it  is  a  devastavit  (z) .  On  the  other  hand, 
if  the  rent  be  greater  than  the  yearly  value  of  the  land,  and  the 
testator  was  the  assignee  of  the  term,  the  executor  may  be  guilty 
of  a  devastavit  in  neglecting  to  exonerate  the  estate  of  the 
testator  from  its  liabilities  in  respect  of  the  lease  by  assigning 
it  to  some  other  person  {a).  If  a  term  be  assigned  by  an 
executor  in  trust  to  attend  the  inheritance,  he  is  liable  to  the 
creditors  for  a  devastavit ;  for  the  term  has  by  this  means  ceased 
to  be  assets  at  law  (h). 

The  law  formerly  pressed   very   hardly   on    executors   and  Distinction 
administrators  who,   in  the  exercise  of  an   honest   discretion,  J^^ tutors  ami 
released  or  compounded  debts  due  to  the  testator  or  intestate,   admiuistra- 
Tho  hardship  has  been  much  mitigated  by  legislation,  first  by   releasing  or 
Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145,  s.  30,  then  by  compounding 
the  Conveyancing  Act,  1881  (44  &  45  Viot.  c.  41),  which  re- 
pealed the  above-mentioned  section  of  Lord  Cranworth's  Act, 
and  by  sect.  37  afforded  a  still  larger  relief  to  executors,  but  did 
not  extend  to  administrators  (c),  and,  lastly,  by  the  Trustee 
Act,  1893  (56  &  57  Vict.  c.  53),  by  the  21st  section  of  which 
it  is  enacted  that — 

"  (1.)  An  executor  or  administrator  may  pay  or  allow  any  Executor  or 

debt  or  claim  on  any  evidence  that  he  thinks  sufficient."  administra- 

•^  _    _  tor  may 

"  (2.)  An  executor  or  administrator,  or  tw'O  or  more  trustees,  now  com- 

acting  together,  or  a  sole  acting  trustee  where  by  the  instrument,  \^^  debts!^ 
if  any,  creating  the  trust  a  sole  trustee  is  authorized  to  execute  56  &  57  Viet, 
the  trusts  and  powers  thereof,  may,  if  and  as  ho  or  they  think  ^-  ^^'  ®-  ^^• 
fit,  accept  any  composition  or  any  security,  real  or  personal,  for 
any  debt  or  for  any  proportj^,  real  or  personal,  claimed,  and 
may  allow  any  time  for  payment  of  any  debt,  and  may  com- 
promise {d),  compound,    abandon,    submit    to    arbitration,    or 
otherwise  settle  any  debt,  account,  claim,  or  thing  whatever 
relating  to  the  testator's  or  intestate's  estate  or  to  tlic  trust,  and 

(z)  Wontw.  Off.  E.\.  c.  13,  p.  312,  14th  edit.;  Thompson  v.  Thomp- 
son, 9  Price,  476. 

(a)   Ilotvld/  V.    Ad.ams,  4  M.  &  Or.  534,  ante,  p.  131)9,  note  (c). 

(6)  Charlton  v.  Low,  3  P.  Wms.  330.  As  to  torm.s  att-ndant  on  the 
inheritance  of  the  testator,  se^  ante,  p.  1288. 

(c)  Jte  Clay  and  Telley,  10  0.  D.  3. 

{d)  An  executor  may,  in  a  proper  case,  compronn-*  a  chum  hy  his 
co-executor  against  the  estate,  and  such  a  compromise  will  hind  tlio 
residuary  legatees:  lie  Ilowyhlon,  [1904J  1  Cli.  (322.  ^.^oaite,  p.  4().'}, 
note   {(]). 
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for  any  of  those  purposes  may  enter  into,  give,  execute,  and  do 
such  agreements,  instruments  of  composition  or  arrangement, 
releases,  and  other  things  as  to  him  or  them  seem  expedient, 
without  being  responsible  for  any  loss  occasioned  by  any  act  or 
thing  so  done  by  him  or  them  in  good  faith." 

"  (3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument,  and  to  the  provisions  therein  contained." 

"  (4.)  This  section  applies  to  executorships,  administrator- 
ships,  and  trusts  constituted  or  created  either  before  or  after 
the  commencement  of  this  Act." 

This  legislation  renders  the  old  cases  valueless. 
Bevastavithj  An  executor  will  be  guilty  of  a  devastavit,  if  he  applies  the 
"""mraS-'^  assets  in  payment  of  a  claim  which  he  is  not  bound  to  satisfy  (e) : 
as  if  he  makes  disbursements  in  the  schooling,  feeding,  or 
clothing  of  the  children  of  the  deceased,  subsequently  to  his 
decease  (/).  But  executors  must  be  allowed  a  reasonable  time 
for  breaking  up  a  testator's  domestic  establishment  and  dis- 
charging his  servants  {g).  Again,  Avhere  the  testator  had  been 
attended  for  many  years  by  a  physician  without  any  fees,  and 
the  .executors  had  paid  him  lOOL  and  he  had  stated  in  an 
affidavit,  that  the  testator  had  promised  to  pay  him  for  his 
services  or  leave  him  an  equivalent,  it  was  held,  that  as  the 
physician  could  not  have  claimed  himself  as  for  a  legal  debt,  the 
executors,  who  had  taken  on  themselves  to  pay  him,  stood  in 
the  same  situation  as  he  did;  and  the  payment  thereof  could  not 
be  allowed  (/?).     So  if  an  executor  pays  a  bond  ex  turpi  causa  or, 

(e)  Com.  Dig.  Admon.  (I.  1);  Manning  v.  Purcell,  7  De  Q.  M. 
&  G.  55;  Vez  v.  Emery,  5  Ves.  141.  In  this  last  case,  Lord  Alvanley 
said,  that  if  the  executor  had  taken  advice  as  to  the  propriety  of 
making  the  payment,  and  had  been  advised  by  any  gentleman  of  the 
law  in  this  country,  that  he  was  bound  to  do  so,  he  (the  learned  Judge) 
would  not  have  held  him  liable.  However,  the  general  rule  is,  that, 
if,  under  the  best  advice  he  can  procure,  an  executor  acts  wix)ng,  it  is 
his  misfortune;  but  public  policy  requires  that  he  should  be  th9  person 
to  suffer:  if  he  has  been  misadvised,  the  Court  must  act,  not  upon 
the  improper  advice  under  which  he  may  have  acted,  but  upon  the 
acts  he  has  done:  Doyle  v.  Blake,  2  Sch.  &  Lef .  243;  National  Trustees 
Co.  V.  General  Finance  Co.,  [19i05]  A.  C.  373.  But  executors  acting 
under  advice  will  not  readily  be  deprived  of  costs:  Re  BucJcton,  [1907] 
2  Oh.  406,  414. 

(/)   aHes  V.  Dyson,  1  Stark.  N.  P.  C.  32. 

Ig)  Field  v.  Peckett,  29  Beav.  576,  where  two  months  was  held 
not  to  have  been  an  unreasonable  time  having  regard  to  the  circum- 
stances. 

(/?)  Shallcross  v.  Wright,  12  Beav.  558.     Such  a  case,  however,  vrould 
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formerly,  a  bond  founded  on  a  usurious  contract,  such  payment 
will    amount    to   a    devastauit,    as    well    ag-ainst    legatees  as 
creditors  (^).     So  if  the  testator  was  bound  in  a  joint  obligation, 
and  he  dies  before  the  co-obligor,  the  executor  is  not  liable  on 
the  instrument,  and  therefore  if  he  pays  the  sum  duo  upon  it, 
he  will  be  guilty  of  a  devastavit  (k) :  However,  in  equity,  the 
executor  is  in  some  instances  chargeable  pari  passu  with  the 
survivor;  and  in  such  cases  he  is  justified  in  applying  the  assets 
accordingly  (l).     But  an  executor  may  pay  a  debt  proved  to  be 
justly  due  by  his  testator,  although  barred  by  the  Statute  of  ofEect  of 
Limitations  (m).     Again,  it  has  been  held  that  he  is  not  bound  Liniltations- 
to  plead  the  statute  to  an  action  commenced  against  him  by  a  oxocutor  not 
creditor  of  the  testator  (n):  Thus  if  the  surplus  of  the  personal  ''?"')f  il° 
estate,  after  payment  of  the  debts  and  legacies,  be  bequeathed  statute: 
to  a  residuary  legatee,  and  several  creditors,  although  barred  by 
the  Statute    of   Limitations,    commence    actions    against    the 
executor,  equity  will  not,  on  his  refusal  to  plead  the  statute, 
compel  him  to  plead  it  in  favour  of  the  residuary  legatee  (o) . 

now  be  within  s.  21  of  the  Trustee  Act,  1893:  see  ante,  p.  1419.  In 
the  same  case,  a  payment  was  allowed  which  the  executors  had  made 
in  respect  of  the  loss  of  the  furniture  of  the  house  of  a  friend  where 
the  testator  had  died  of  malignant  fever,  and  which  had  been  destroyed, 
under  medical  advice,  to  prevent  infection.  As  to  the  liability  of 
an  executor  to  pay  for  work  done  or  services  rendered  under  the 
expectation  of  a  legacy,  see  ante,  p.  1390. 

(i)  Winchcombe  v.  Bishop  of  Winchester,  Hobart,  167;  Robinson  v. 
Gee,  1  Ves.  Sen.  254;   Com.  Dig.  Admon.  (I.  1),  ante,  p.  784. 

{h)  Ante,  p.    1352. 

(0  Ante,  p.    1357. 

(•m)  Norton  v.  Frecher,  1  Atk.  526,  by  Lord  Hardwicke;  Stahl- 
schmidt  v.  Lett,  1  Sm.  &  G.  415.  The  reason  for  this  is  tliat  tho 
Statute  of  Limitations  does  not  make  the  contract  void,  but  only 
bars  the  remedy.  Whereas  an  executor  or  administrator  would  commit 
a  devastavit  if  he  paid  a  debt  to  a  creditor  who  is  prevented  from 
enforcing  it  by  the  Statute  of  Frauds,  or  if  he  retains  such  a  debt 
duo  to  himself:  Re  Rownson,  29  C.  D.  358.  An  executor  may  not, 
however,  pay  a  debt  which  has  been  judiciallv  declared  to  be  barred 
by  the  Statute  of  Limitations:  Midglei/  v.  Midqleij,  [1893]  3  Ch.  282. 
It  seems  doubtful  whether  an  executor  may  pay  a  statute-barred  debt 
against  the  declared  wish  of  his  co-executors:  8.  C.  An  acknow- 
ledgment of  a  debt  within  Lord  Tenterden's  Act  by  one  of  several 
executors,  as  executor,  binds  the  estate,  even  after  his  death:  Re 
Macdonald,  [1897]  2  Ch.  181. 

(«)  Williamson  v.  Naylor,  3  Y.  &  Coll.  211,  note  (a),  by  Lord 
Lyndhurst.  But  see  contra,  by  Bayley,  J.,  in  McCidloch  v.  Paires,  9 
D.  &  11.  43.  This  dictum  of  the  latter  judge  was  disapproved  by 
Wood,  V.-C,  in  Hill  v.  Walker,  4  Kay  &  J.  K56;  IjOivis  v.  Rumney, 
L.  R.  4  Eq.  451. 

(o)  Castleion  v.  Fanshmo,  Prer.  Ch.  100;  8.  C,  1  Eq.  Cas.  Abr. 
305;  2  Eq.  Cas.  Abr.  254,  259,  pi.  1.  But  see  Re  Wenham,  [1892] 
3  Ch.    59,  post,  p.  1423. 
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So  in  the  administration  of  assets  under  a  creditor's  bill,  it  was 
held,  that  executors  wore  not  bound  to  plead  the  statute;  and 
if  they  did  not,  the  creditor  filing-  the  bill  would  have  a  decree 
on  behalf  of  himself  and  all  other  creditors,  and  would  be 
paid  {p).  And  aooording-ly,  on  a  creditor's  administration  sum- 
mons, if  the  executor  does  not  set  up  the  statute,  the  residuary 
legatees  cannot  set  it  up  against  the  plaintiff,  whatever  may  be 
their  ri^ht  as  to  other  creditors  {q).  But  in  Sheicen  v. 
Vandenhorst  (r),  under  the  common  decree  in  an  administration 
suit,  where  the  bill  had  been  filed,  and  the  decree  obtained,  by 
the  residuary  leg-atee,  a  creditor  applied  to  prove  a  debt  which 
was  barred  by  lapse  of  time ;  and  the  executor  refusing  to  inter- 
fere, the  plaintiff  insisted  upon  setting  up  the  objection  of  the 
statute:  Sir  John  Leach,  M.  B.,  held,  that  it  was  competent  for 
the  plaintiff,  or  any  other  person  interested  in  the  fund,  to  take 
advantage  of  the  statute  before  the  Master,  notwithstanding  the 
refusal  ,of  the  executor:  And  this  decision  was  confirmed  by 
Lord  Brougham  on  appeal  (s).  And  even  on  a  creditor's 
administration  summons,  the  cestids  que  trustent  of  devised 
estates  may  set  up  the  statute  against  him,  though  the  executor 
should  decline  to  do  so;  for  they  would  have  been  necessary 
parties  to  the  suit,  but  for  the  Chancer}^  Amendment  xlct,  and 
might  have  set  up  the  statute  by  answer  {t). 

If  an  action  is  brought  against  several  executors  for  the 
recovery  of  a  debt  due  from  their  testator,  and  tliey  plead 
different  inconsistent  pleas,  that  plea  is  to  be  enforced  by  the 
Court  which  is  most  for  the  benefit  of  the  estate  (w). 

After  judgment  or  order  for  administration  an  executor 
cannot  exercise  any  discretion  at  all  or  do  any  act  to  vary  the 
rights  of  the  parties,  and  he  camiot  therefore  give  an  acknow- 


(p)  Ex  parte  Deivdney,  15  Ves.  498. 

{q)  Briggs  v.  Wilson,  5  De  Gr.  M.  &  G.  12.  See  also  Fuller  v. 
Redman,   26  Beav.   614. 

(r)  1  Euss.  &  M.  347;  2  Euss.  &  M.  75;  and  see  Me  Fleetwood,  &c., 
[19151  1  Oh.  488. 

(s)  See  also  Moodie  v.  Bannister,  4  Drewr.  432;  Fuller  v.  Redman, 
26  Beav.  614. 

(0  Briggs  v.  Wilson,  5  De  G.  M.  &  G.  12;  See  Re  Lacey,  [1907]  1 
Ch.  330.  See  also  Beeching  v.  Morpheic,  8  Hare,  129,  where  it  was 
held,  that  in  a  ci^ditor's  bill  against  a  husband  and  wife  for  a  pay- 
ment out  of  an  estate  of  which  the  wife  was  administratrix,  she  alone 
might  set  up  the  statute  in  their  joint  answer.  But  where  judgment 
has  been  recovered  against  an  executor  for  a  debt  due  by  the  testator, 
the  statute  cannot  afterwards  be  set  up  in  an  administration  suit: 
Hunter  v.  Baxter,  3  Giff.   214. 

(tt)  Midgley   v.   Midgley,   [1893]    3   Oh.    282. 
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ledffment  to  take  a  debt  out  of  the  Statute  of  Limitations  (v).  cannot  exer- 

cxs^  ills  difi" 

But  nothing  short  of  an  order  for  administration  will  prevent  a  cretion. 
creditor  of  the  estate  from  suing*  the  executor,  or  the  executor 
from  paying  a  debt  due  from  the  estate.  An  order  in  an 
administration  action  under  Ord.  XV.  r.  1,  merely  for  an 
account  by  an  executrix,  and  reserving  further  consideration, 
does  not  affect  the  right  of  creditors  to  sue  her  or  her  right  to 
prefer  creditors  {x).  An  originating  summons  under  R.  S.  C, 
Ord.  LV.  r.  3,  is,  however,  only  a  less  expensive  way  of 
effecting  the  same  thing  as  an  administration  action,  and  there- 
fore where  executors  took  out  a  summons  asking  for  the  deter- 
mination, without  administration  of  the  estate,  of  the  question 
whether  the  first  defendant  was  a  creditor  upon  the  estate  to 
any  and  (if  so)  what  amount,  the  other  defendant  being  the 
residuary  legatee,  it  was  held  that  the  residuary  legatee  was 
entitled  to  insist  on  the  statute  being  set  up  as  a  defence  to  the 
claim  («/).  But  after  decree  in  an  administration  suit,  the  Court 
is  not  bound,  on  behalf  of  an  absent  party  beneficially  interested 
in  the  estate,  to  disallow  claims  ag-ainst  the  estate  barred  by  the 
statute  if  the  personal  representative  and  such  of  the  persons 
beneficially  interested  as  are  parties  to  the  suit  or  have  come  in 
under  the  decree  do  not  set  up  the  statute  {z) . 

If  before  judgment  or  order  it  is  desired  to  prevent  waste,  the 
Court  will  gi*ant  interim  relief  by  appointing  a  receiver,  but  it 
will  not  interfere  to  prevent  the  executor  or  administrator  pre- 
ferring one  creditor  to  another,  nor  to  prevent  the  exercise  of  a 
right  of  retainer,  nor  in  any  case  w^here  it  is  not  alleged  that 
assets  are  being  wasted  (a). 

Although  it  has  been  established  as  a  general  rule  that  an 
executor  may  pay  a  debt  barred  by  the  statute  A\dthout  being 
guilty  of  a  devastavit,  yet  he  may  not  pay  such  a  debt  after  it 
has  been  judicially  declared  by  the  Coui't  of  competent  juris- 
diction that  it  is  barred  by  the  statute  (h). 

So  where  there  has  been  no  acknowledgment  in  \\Titing  by 
trustees  within  s.  42  of  the  Limitation  Act,  1833,  for  six 
years  before  the  commencement  of  proceedings,  it  is  not  compe- 

(v)  Phillips  V.  Beal,  32  Bcav.  26. 
Ix)  Re  Barrett,  43  CD.  70. 
ly)  Re    Wenham,  [18921  3  Ch.   59. 
(z)  Ahen  v.  Trcllope,  L.    R.    2   Eq.   205. 

(a)  Re  Welh,  45  C.  D.  569;  and  ante,  p.  801.    See  also  per  Ohitly, 
L.  J.,  in  Re  Stevens,  [1898]  1  Oh.  162,  173. 
(6)  Midqley  v.  Mid(jley,  [1893]  3  Ch.  282. 
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tent  for  them  by  any  admission  to  alter  the  rights  of  the 
parties  (c). 
Devastavit  by      Such  acts  of  negligonoe,  or  careless  administration,  as  defeat 
negigence.      ^|^^  rights  of  creditors,  or  legatees,  or  parties  entitled  in  dis- 
tribution, amount  to  a  devastavit.     For  if  persons  accept  the 
trust  of  executors,  they  must  perform  it:   they  must  use  due 
diligence,  and   not  suffer   the   estate   to    be   injured  by   their 
neglect  {d).     Thus  if  an  executor  has  a  lease  for  years,  deter- 
minable upon  the  life  of  A.,  which  is  upon  a  reasonable  esti- 
mate worth  200/.,  if  the  executor  will  not  sell  this  but  keeps  it, 
and  A.  dies  in  a  short  time,  yet  the  executor  shall  answer  for  the 
value  of  it  at  the  time  of  the  death  of  the  testator;  fo(r  it  was 
in  not  paying  his  own  fault  that  he  would  not  sell  it  (e).     So  if  an  executor 
inw  intOTest:    delays  the  payment  of  a  debt  payable  on  demand  with  interest, 
and  suffers  judgment  for  the  principal  and  interest  incurred 
after  the  testator's  death,  this  is  a  devastavit  for  tho  interest, 
unless  the  executor  can  show  that  the  assets  were  insufficient  to 
discharge  the  debt  immediately  (/).     And  where  the  executor 
permits  debts  carrying  interest  at  a  specified  rate  to  run  on 
when  he  has  in  his  hands  a  fund  to  pay  them,   he  will   be 
charged  with  interest  at  that  rate(^). 
in  not  Again,  if  the  executor,  by  his  delay  in  commencing  an  action, 

debte  m  ^^^  enabled  the  debtor  of  his  testator  to  protect  himself  under  a 

plea  of  the  Statute  of  Limitations,  this  amounts  to  a  devasta- 
vit (h).  So  where  the  testator  had  lent  out  money  on  bond,  and 
the  executor  in  the  course  of  several  years  made  one  application, 

(c)  Re   Turner,   [1917]    1    Ch.    422. 

{d)  Tebbs  v.  Carpenter,  1  Madd.  298.  See  Eaves  v.  Hickson,  30 
Beav.  136,  where  trustees  were  held  liable  who  had  paid  over  the 
trust  fund  to  wrong  persons,  trusting  to  a  forged  marriage  certificate. 
See  also  Hopgood  v.  Parkin,  L.  E.  11  Eq.  74,  where  a  trustee  was  held 
liable  for  a  loss  of  a  trust  fund,  occasioned  by  the  negligence  of  his 
solicitor.  This  case,  however,  was  questioned  by  the  Court  of  Appeal 
in  Speight  v.  Gaunt,  22  C.  D.  727. 

(e)  Phillips  V.  Phillips,  2  Freem.  12;  Taylor  v.  Tabrum,  6  Sim.  281. 
See  ante.  p.  1283;  Fry  v.  Fry,  27  Beav.  144.  But  see  also  Selby  v. 
Bowie,  4  GifE.  3O0. 

(/)  Seaman  v.  Everard,  2  Lev.  40;  Com.  Dig.  Admon.  (I.  1); 
Bac.  Abr.  Exors.  (L.)  1.  So  if  an  executor  may  save  the  jpenalty  of 
a  bond  by  payment  of  the  less  sum  specified  in  the  condition,  or  by 
other  performance  of  the  condition,  and  he  neglect  to  do  so,  it  will  be 
a  devastavit  in  him  if  he  have  assets:  1  Saund.  333,  a,  note  (7)  to 
Hancock  v.   Prowd. 

ig)  Hall  V.  Hallet,  1  Cox,  134,  138;  Dornford  v.  Dornjord,  12 
Ves.  130,  note  (29),  2nd  edit.  See  also  Bate  v.  Robins.  32  Beav.  73. 
See  post,   p.  1471  et  seq.  as  to  charging  executors  with  interest. 

(/O  By  Holt,  C.  J.,  in  Hayioard  v.  Kinsey.  12  Mod.  573.  But  see 
East  V.  East.  5  Hare,  348. 
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by  an  attorney,  to  tlio  obligor,  but  brought  no  action  against 
him.  Lord  Thurlow  held,  that  the  executor  should  be  liable  foa- 
the  sum  due,  as  having  not  been  got  in  by  reason  of  his  neglect, 
although  it  did  not  apjjear  whether  the  debt  was  or  was  not 
recoverable  {i).  So  where,  for  more  tlian  three  years,  the 
executors  permitted  money  to  remain  due  on  bond  to  their 
testator,  without  inquiring  into  the  circumstances  and  situation 
of  the  obligor,  or  calling  upon  him  to  pay  in  the  money,  Lord 
Alvanley  held,  that,  on  the  obligor's  becoming  bankrupt,  the 
executors  were  responsible  {j).  So  where  executors  had  suffered 
rent  to  be  in  arrear  for  several  years,  without  taking  any  legal 
steps,  by  distress  or  otherwise,  Sir  Thomas  Plumer  held,  that 
they  should  be  charged  with  such  arrears  (A:).  And  it  was  held 
by  Lord  Cottenham,  that  executors  are  equally  chargeable  with 
neglect  in  allowing  a  part  of  the  assets  to  remain  outstanding 
in  an  improper  state  of  investment,  whether  the  person  in  whose 
hands  it  is  so  outstanding  be  a  co-executor  or  a  stranger; 
and  notwithstanding  the  Will  contains  the  usual  indemnity 
clause  {I). 

There  has  been  occasion  to  discuss,  in  a  previous  part  of  this  Devastavit  by 
Work(m),  the  question  of  the  liability  of  an  executor  or  ad-  a°^<^.  ® 
ministrator,  in  respect  of  assets  come  fully  into  his  possession 
and  hands,  and  afterwards  lost  to  the  estate.  It  was  there 
stated  that  an  executor  or  administrator  has  been  considered  to 
stand  in  the  condition  of  a  gratuitous  bailee,  with  respect  to 
whom  the  law  is,  that  he  shall  not  be  charged  without  some 

(t)  Low&on  V.  Copeland,  2  Bro.  Ch.  Cas.  156.  In  Clack  v.  Holland, 
19  Beav.  271,  272,  Komilly,  M.  II.,  .said  that  where  it  is  the  duty  of  an 
executor  to  obtain  x^aymont  oi'  a  sum  of  money,  he  is  exonerated,  though 
ho  has  taken  no  steps  at  all,  providcxi  it  appears  that  if  he  had  done 
so,  they  would  have  been,  or  there  is  reasonable  gi-ound  for  believing 
they  would  have  been,  ineffectual.  But  in  such  a  case  it  would  se<'ni 
that  the  onus  is  on  the  executor,  to  prove  that,  if  he  had  taken  proper 
measures  to  obtain  payment,  they  would  have  failed:  Stiles  v.  Uui/, 
10  Sim.  2'M;  1  Mac.  &  G.  422.  In  such  cases  relief  will  be  given 
under  sect.  3  of  the  Judicial  Trustees  Act,  189(3:  lie  Eobcits,  76 
L.  T.  479;  Re  Qrindey,  [1898J  2  Ch.  593. 

(;)  Powell  V.  Evans,  5  Ves.  839.  See  also  Att.-Oen.  v.  Iligham,  2 
Y.   &   Coll.  Ch.  C.  634,  and  post,  p.   1440. 

{k)  Tehbs  v.  Carpenter,  1  Madd.  290.  See  Buxton  v.  Buxton,  1 
Mylno  &  Cr.  95,  by  Sir  C.  Pepys,  M.  K.,  post,  p.  1441;  Ratcliffe  v. 
Winch,  17  Beav.  2i7. 

(0  Stdes  V.  Ouy,  16  Sim.  230;  1  Mac.  &  G.  422,  post,  p.  1441.  See 
also  Mucklow  v.  Fuller,  Jacob.  198;  Stile.'<  v.  Ouy,  4  Y.  &  dAl.  571; 
Dix  V.  Burford,  19  B^av.  409.  ]5ut  .see  Paddon  v.  Richardson,  7  De 
Gex,  M.  &  G.  563;  and  Re  Godwin,  87  L.  J.  Ch.  645. 

(m)  Ante,  p.    1282. 
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at-  law:  default:  in  him.     But  this,  as  it  appears  from  the  judg-ment  of 

Lord  Ellcnboroug-h,  in  Crosse  v.  Smith  (n),  as  the  law  then 
stood,  must  not  be  understood  of  the  extent  of  the  liability  of 
an  executor  or  administrator  at  law,  but  merely  in  equity:  His 
Lordship  there  observed  that  it  had  been  suggested  in  argu- 
ment, that  an  executor  was  to  be  considered  as  a  mere  ordinary 
bailee;  but  that  this  was  an  idea  probably  then  for  the  first  time 
suggested  in  a  Court  of  Law  (o):  "As  no  case  in  law,"  con- 
tinued the  learned  Judge,  "has  yet  decided  that  an  executor 
once  become  fully  responsible,  by  actual  receipt  of  a  part  of 
his  testator's  property,  for  the  due  administration  thereof,  can 
found  his  discharge  in  respect  thereof,  as  against  a  creditor 
seeking  satisfaction  out  of  the  testator's  assets,  either  on  the 
score  of  inevitable  accident,  as  destruction  by  fire,  loss  by 
robbery,  or  the  like,  or  reasonable  confidence  disappointed,  or 
loss  by  any  of  the  various  means  'which  afford  excuse  to  ordinary 
agents  and  bailees  in  cases  of  loss  without  any  negligence  on 
their  part  (p),  I  say  as  no  such  case  in  respect  to  executors  has 
yet  occurred  in  a  Court  of  Law,  Hve  are  not,  from  the  particular 
hardship  of  the  present  case,  authorized  to  make  such  a  prece- 
dent in  favour  of  this  defendant." 

in  equity:  However,   a  more*  lenient   doctrine   was   established   in    the 

Courts  of  Equity  (g),  as  will  fully  appear  in  the  course  of  this 
section. 

loss  by  theft  Thus,  if  any  goods  of  the  testator  are  stolen  from  the 
possession  of  an  executor,  or  from  the  possession  of  a  third 
person,  to  whose  custody  they  have  been  delivered  by  the 
executor,   or  are  lost   by   casualty,   as   by   accidental  fire  (r), 

(n)  7  East,  258. 

(o)  See,  however,  Wentw.  Off.  Ex.  235,  14th  edit. 

Ip)  But  see  Wentw.  ubi  supra;  Com.  Dig.  Assets  (D.);  ante, 
p.   1282. 

(q)  See  the  judgment  of  Lord  Eldon  in  Massey  v.  Banner,  1  Jac. 
&  Walk.  248. 

(/')  Croft  V.  Lyndsey,  2  Freem.  1.  It  seems  that  executors  are  not 
bound  either  to  insure  or  to  continue  the  insurance  of  their  testator: 
Bailey  v.  Gould,  coram  Alderson,  B.,  4  Y.  &  Ooll.  221;  Fry  v.  Fry, 
23  Beav.  146;  Be  McEaclmrn,  103  L.  T.  900.  By  sect.  18  of  the 
Trustee  Act,  1893,  replacing  sect.  7  of  the  Trustee  Act,  1888  (51  &  52 
Vict.  c.  59),  it  is  enacted  that,  (1)  "A  trustee  [which,  by  sect.  50, 
includes  the  duties  incident  to  the  office  of  personal  representative  of 
a  deceased  person]  may  insure  against  loss  or  damage  by  fire  any  build- 
ing or  other  insurable  property  to  any  amount  (including  the  amount 
of  any  insurance  already  on  foot)  not  exceeding  three  equal  fourth  parts 
of  the  full  value  of  such  building  or  property,  and  pay  the  premiums 
for  such  insurance  out  of  the  income  thereof  or  out  of  the  income  of 
any  other  property,  subject  to  the  some  trusts,  without  obtaining  the 


or  casualty: 
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the  executor  shall  not,  in  equity,  be  charged  with  these  as 
assets.  The  principle  is  that  a  bailee  is  not  liable  for  the  conse- 
quences of  such  an  accident  where  all  reasonable  care  has  been 
taken  (s) .  But  it  would  be  otherwise  if  the  loss  arose  through 
the  wilful  default  of  the  executor.  For  instance,  if  through  his 
<iefault  title  deeds  are  lost  or  destroyed,  he  will  be  liable  to  an 
action  to  establish  the  contents  thereof,  and  to  make  compensa- 
tion for  any  damage  done  to  the  estate  by  such  loss  or  destruc- 
tion in  addition  to  the  costs  of  procuring  attested  and  office 
copies  {t).  But  it  would  seem  that  the  Court  will  refuse  to  take 
into  consideration  the  speculative  damages  which  the  title  or 
marketable  value  of  the  estate  might  sustain  upon  any  future 
dealing  with  it  from  the  absence  of  the  deeds  (w) . 

And  now  since  by  virtue  of  the  Judicature  Act,  1873,  sect. 
25,  sub-sect.  11,  where  there  is  any  conflict  or  variance  betweeai 
the  rules  of  equity  and  the  rules  of  common  law  with  reference 
to  the  same  matter  the  rules  of  equity  shall  prevail,  it  follows 
that  where  the  assets  of  a  testator  have  come  into  the  possession 
of  an  executor  and  are  afterwards  lost  to  the  estate  the  rule  of 
law  as  well  as  of  equity  now  is  that  the  executor  stands  in  the 
position  of  a  gratuitous  bailee  and  therefore  cannot  be  charged 
without  some  wilful  default  {x) . 

Again,  where  an  executor  puts  out  the  money  of  his  testator,  lose  by 
though  without  the  indemnity  of  a  decree,  upon  a  real  security,  ^oritv- 
which  there  was  no  reason  then  to  suspect,  but  afterwards  such 
secm'ity  proves  bad,  the  executor  is  not  accountable  for  the  loss, 
any  more  than  he  would  have  been  entitled  to  the  p'ofits,  had  it 
continued  good  {y) . 

consent  of  any  person  who  may  be  entitled  wholly  or  partly  to  suoh 
income. 

(2)  "  This  section  does  not  apply  to  any  building  or  property  which 
a  trustee  is  bound  forthwith  to  convey  absolutely  to  any  beneficiary 
upon  being  requested  so  to  do. 

(3)  "  This  section  applies  to  trusts  Greeted  either  before  or  after  the 
commencement  of  this  Act,  but  nothing  in  this  section  shall  autho- 
rise any  trustee  to  do  anything  which  ho  is  in  e.xpress  terms  forbidden 
to  do,  or  to  omit  to  do  anything  which  he  is  in  express  tennis  dii-ectcd 
to  do,  by  the  instrument  creating  the  trust." 

(s)  Jones  V.  Lewes,  2  Ves.  Sen.  240;  Broum  v.  Seivell,  11  Hare,  at 
p.   52. 

(t)  Hornby  v.  Matcho/m,  16  Sim.  325.  As  to  forms  of  declarations 
and  orders  relating  to  lost  instruments,  see  Seton,  7th  edit.  Vol.  III. 
p.   2226. 

(w)  Brown  v.  Setrell.  11  Hare,  49,  and  see  also  0-illian  and  Nugent 
Tr.  National  Bank,  Ltd.   (1901),  2  I.  K.  513. 

(x)  Sec  Job  v.  Job,  6  C.  D.  562;  Re  Gunnlnc/,  [19181  1  Ir.  R.  221. 

(y)  Brown  v.  Litton,  1  P.  Wms.  141;  but  .see  Norhury  v.  Norbury, 
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Aftci'  an  administration  decree  has  been  made,  all  powere  of 
management  of  the  estate  which  may  bo  vested  in  trustees  are 
subject  to  the  control  of  the  Court,  and  the  Judge  who  exorcises 
such  control  nmst  be  personally  satisfied  of  the  propriety  of  the 
course  proposed  to  be  ixdopted  by  the  trustees  (s) . 

The  rule  is,  never  to  permit  a  trustee  or  executor  after  a  decree 
to  account,  to  lay  out  money  on  mortgage,  or  to  deal  with  the 
assets  for  the  purposes  of  investment,  without  the  leave  of  the 
Court:  Where,  therefore,  the  executor,  after-  a  decree,  and  con- 
sequently after  he  might  have  had  the  directions  of  the  Court, 
cho'Oses  to  lay  out  the  money  on  mortgage,  if  the  transaction 
should  appear  to  be  for  the  benefit  of  the  party  entitled,  tlie 
Court  will  give  him  the  advantage  of  it;  but  if  otherwise,  will 
consider  the  fund  as  money,  and  make  the  executor  bring  it 
into  Court  («). 

loss  by  loans        With  respcct  to  loans  upon  personal  security,  the  Court  of 
on  personal       ^^.       ,    -r>        i      ■      tt^   7    ,  r,  /i  \  o        ■    ■         1 

security:  l^n^g  s  Bench,  in  \\  eosier  v.  bpence)'  (0),  was  01  opinion  that  an 

executor  who  had  lent  out,  on  the  security  of  a  promissory  note, 
money  belonging  to  the  testator,  but  not  wanted  for  the  imme- 
diate uses  of  the  Will,  was  not  guilty  of  a  devastavit,  provided 
he  exercised  a  fair  and  reasonable  discretion  on  the  subject  (c). 
Nevertheless,  although  the  lending  itself  may  not  amount  to  a 
legal  devastavit,  yet  the  rule  is  now  completely  established,  that 
an  executor  or  administrator,  lending  money  of  the  deceased 
upon  bond,  promissory  note,  or  other  joersonal  security,  is  guilty 

4  Madd.  191.  On  the  general  question  as  to  the  precautions  whicL 
an  executor  ought  to  take,  and  the  extent  to  which  he  may  properly 
lend,  with  reference  to  the  value  of  the  property  to  be  mortgaged, 
see  Stickney  v.  Sewell,  1  M.  &  Or.  8,  15;  Macleod  v.  Annesley, 
16  Beav.  600;  PhilUpson  v.  Oatty,  7  Hare,  516;  Farrarv.  Barraclough, 
2  Sm.  &  G.  231,  235;  Ingle  v.  Partridge,  34  Beav.  411;  Lcaroyd  v. 
Whiteley,  12  App.  Gas.  727.  The  provisions  of  the  Trust-ee  Act,  1893, 
ss.  8  and  9,  as  to  the  duties,  powers,  and  liability  of  executors  and 
administrators  in  lending  money  of  the  testator  or  intestate  on  real 
security,  are  set  out  on  pp.  1436,  1437,  post. 

(z)  Bethell  v.  Abraham,  L.  E.  17  Eq.  24;  cf.  Berry  v.  Gibbons, 
L.  E.  8  Ch.  747. 

(a)   Widdowson  v.  Duck,  2  Meriv.  494,  498,  499. 

(6)  3  B.  &  Aid.  360. 

(c)  In  this  case,  one  of  two  executors  had  lent  the  money  in  ques- 
tion on  the  promissory  note,  and  the  question  was  whether  both  the 
executors  were  properly  joined  as  plaintiffs  in  an  action  to  recover 
it.  It  was  assumed  that  if  the  loan  had  been  a  devastavit,  the 
executor  who  was  the  lender  ought  to  have  sued  alone  in  his  indi- 
vidual character.  But  see  the  observations  of  Bayley,  J.,  in  Clarke 
v.   Hougham,    2  B.  &  C.   155,  ante,  pp.  661.  662. 
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of  a  breach  of  trust  {d),  and  shall  "he  pesrsonallj  answerable  if 
the  security  prove  defective. 

If,  however,  the  Will  directs  the  executors  to  lay  out  the  fund 
in  real  or  "personal  securities,  they  would  be  justified,  as  against 
legatees,  using  a  sound  discretion,  and  fairly  and  honestly  lend- 
ing it  to  a  person  whom  they  considered  res]>onsible,  at  a 
reasonable  interest  (e):  But  the  rule  is  different,  it  would  seem, 
as  against  creditors  (/):  And  though  the  Will  gives  the 
executors  power  to  lend  on  pei-sonal  security,  this  does  not 
enable  them,  even  as  against  legatees,  to  accommodate  a  trader 
with  a  loan  on  his  bond  (g). 

It  must  further  bo  observed,  that  where  a  testator  empowers  loss  from 
his  executors  to  lend  money  on  personal  security,  he  must  be  ot^er.  ^^ 
taken  to  rely  upon  the  united  vigilance  of  them  all,  with  respect 
to  the  solvency  of  the  borrowers:  If  one  of  them  lends  to  the 
other,  this  object  is  defeated:  consequently,  such  a  loan  is  a 
breach  of  trust,  and  a  misappropriation  of  the  fund;  and  if  any 
mischief  arises  to  the  estate  of  the  testator  thei-cfrom,  the 
executors  will  be  liable  (h).  Accordingly,  in  8ticlcn.cy  v. 
S&well  (i),  two  executors  were  empowered,  by  Will,  to  lend 
money  on  government,  real,  or  personal  security:  One  of  them, 
in  1815,  lent  part  of  the  fund  tx)  the  other  executor  and  his 
partner  in  trade  upon  mortgage  :  The  mortgagoi-s  became  bank- 
rupt in  1831,  and  tlicn  the  mortgaged  property,  which  consisted 
in  part  of  a  windmill,  a  water-mill,  and  a  house  in  a  town,  being 
sold,  produced  considerably  less  than  the  sum  advanced:  And 

(d)  Terry  v.  Terry,  Prec.  Chanc.  273;  Ryder  v.  Bickerton,  3  Swanst. 
80,  note;  »S'.  C,  1  Eden,  149,  note;  Adye  v.  Feuilleteau,  1  Cox,  24; 
S.  C,  3  Swanst.  84,  note;  Holmes  v.  Bring,  1  Oox,  1;  Wilkes  v. 
Steward,  Coop.  6;  Vigrai^s  v.  Binficld,  .3  Madd.  62;  Walker  v.  Symonds, 
3  Rwanst.  63,  overruling-  Harden  v.  Parsons,  1  Eden,  145;  Bacon  v. 
Clark,  3  My.  &  Or.  294;  Clough  v.  Bond,  ibid.  490,  496;  Bullock  v. 
Whcatley,  1  Ooll.  130.  But  see  Re  Orindey,  [18981  2  Ch.  593,  where 
sect.  3  of  the  Judicial  Trustee  Act,  1896,  was  applied  to  relievo  the 
executors  from  their  breach  of  trust  and  personal  liabilitj-. 

(f)  Forbes  v.  Ross,  2  Cox,  116;  and  see  Re  Godwin,  87  L.  J.  Ch. 
645,  when;  the  trustees  were  authorised  to  retain  a  promissorv  notc>. 

(/)  See  Doyle  v.  Blake,  2  Sch.  &  Lef.  239,  24(). 

(g)  Langston  v.  Ollivant,  Coop.  33.  See  further,  a.s  to  devastnvit 
by  suffering  money  to  remain  in  the  hands  of  bankers,  &e.,  which, 
a«>ording  to  the  directions  of  the  trust,  should  have  been  invested 
in  a  particular  mode:  Bacon  v.  Clark,  3  Mv-  &  Cr.  294;  Loivrij  v. 
Fulton,  9  Sim.  115. 

(70  v.  Walker,  5  Russ.  7;   Gleadow  v.  Afkin,  2  Cr.  &  J.  548. 

655.  But  if  tho  one  should  give  a  bond  to  the  other,  to  save  him 
harmless  from  the  cons'M(uences  of  sueli  a  breach  of  trust,  the  bond 
would  be  valid  at  law:    Warmck  v.   Iiicfinrdson.  10  M.  &  \V.  284. 

(i)  1  My.  &  Cr.  8. 
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it  was  held  by  Sir  C.  Pepys,  M.  R,.,  that  the  executors  were 

liable  for  the  deficiency. 

io««  by  tall         An  executor  is  not  justified  in   unnecessarily  keeping  hia 

"  ■  ^^  ^'        testator's  money  dead  in  his  hands  (fc):   and,  therefore,  if  the 

exigencies  of  his  office  do  not  require  otherwise,  the  executor 

should  invest  the  unemployed  money  in  investments  authorized 

by  statute  for  that  purpose  (I) .     The  rule  is  that  if  an  executor 

lays  out  the  testator's  money  in  such  investments,  he  is  not 

bv  not  in-        liable  for  the  fall  of  stocks  {m) .     But  if  he  invests  it  in  any 

iiw  an^ho-       other  fund,  which  afterwards  sinks  in  value,  the  loss  will  be 

rized  funds:    thrown  on  him,  although  there  be  no  nnala  fides  on  his  part  {n). 

On  the  other  hand,  if  any  profit  happen  by  the  risk  of  the  stock 

in  which  the  executor  had  laid  out  the  money,  he  shall  not  have 

the  benefit,  but  it  shall  accr'iie  to  the  estate  of  his  testator  (o) . 

If  a  testator  die  leaving  investments  other  than  those 
authorized  by  Act  of  Parliament,  and  has  not  specifically 
bequeathed  them,  it  is  the  duty  of  the  executor  (in  the  absence 

{k)  See  post,   p.   1439. 

{I)  Holland  v.  Hughes,  16  Ves.  114;  Tebbs  v.  Carpenter,  1  Madd. 
3i06;  Norhury  v.  Norbury,  4  Madd.  191.  Where  a  trustee  has  trust 
money  in  his  hands,  which  he  is  authorised  to  lay  out  in  the  public 
funds  or  on  real  security,  he  is  justified,  pending  the  necessary  delay 
in  completing  an  anticipated  mortgage,  in  investing  the  money  in 
Exchequer  Bills:  Matthews  v.  Brise,  6  Beav.  239. 

(m)  Peat  v.  Crane,  2  Dick.  499,  note;  Framklin  v.  Frith,  3  Bro. 
Ghanc.  Oas.  434;  Howe  v.  Lord  Dartmouth,  7  Ves.  150;  White  & 
Tndor's  Leading  Cases,  7th  edit.  Vol.  II.  p.  644.  So  if  he  invests 
money  in  the  Three  per  C-ents.,  and  duly  appropriates  the  same  for  the 
benefit  of  a  legatee,  the  executor  shall  not  be  liable  for  the  fall  of 
stocks:  Ex  parte  Champion,  cited  in  Hutcheson  v.  Hammond,  3  Bro. 
Ohanc.  Cas.  147;  Fonbl.  Treat.  Eq.  B.  2,  c.  7,  s.  6,  not«  (p).  .But 
it  is  otherwise  where  the  appi-opriation  is  unduly  made.  Thus,  where 
a  legacy  was  left  to  A.  on  marrying  with  consent,  and,  till  marriage, 
interest  to  be  paid  at  three  per  cent. ;  and  the  executrix  laid  out  a 
sum  equal  to  the  legacy,  and  conveyed  to  trustees  in  trust  to  pay 
the  legacy  with  three  per  cent,  interest,  and  to  pay  the  surplus  interest 
to  her;  it  was  holden  that  this  was  not  a  good  appropriation,  and, 
the  stocks  having  fallen  in  value,  that  the  executrix's  estate  should 
make  it  good:  Cooper  v.  Douglas,  2  Bro.  Ohanc.  Cas.  232.  See  ante, 
p.  1132. 

(n)  Hancom  v.  Allen,  2  Dick.  498;  Howe  v.  Lord  Dartmouth, 
7  Ves.  150;  Clough  v.  Bond,  3  My.  &  Or.  497.  See  also  Gordon 
v.  Bowden,  6  Madd.  342.  He  was  not  answerable  for  any  further  loss 
than  was  occasioned  by  his  buying  the  other  stock  instead  of  the  Three 
per  Cents.:  Hynes  v.  Redington,  1  J.  &  L.  589.  It  may  be  doubted 
whether,  where  trustees  had  the  power  of  investing  moneys  in  Govern- 
ment securities,  they  were  even  before  the  passing  of  the  Acts  of 
Parliament  hereinafter  referred  to,  absolutely  bound  to  select  Three 
per  Cents,  for  that  purpose:  see  Angell  v.  Dawsooi,  3  Y.  &  Ooll. 
316,  per  Alderson,  B.;  Robinson  v.  Robinson,  1  De  G.  M.  &  G.  255, 
256,  by  Lord  Cranworth;  but  see  Re  HoUins,  [1918]  1  Ch.  503. 

(o)  Phayre  v.  Peree,  3  Dow.   128. 
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of  express  authority  in  the  Will  to  retain  the  same)  to  convert 
them  and  invest  the  proceeds  in  authorized  investments  (p) . 

Formerly  the  only  fund  in  which  an  executor  might  pToi>erly 
invast  the  unemployed  mon^y  of  the  testator  was  the  3^.  jier 
cent,  consols,  i.e.,  the  fund  adopted  by  the  Court  of  Chancery, 
and  an  executor  investing  in  such  security  was  held  by  the 
Court  not  to  be  liable  for  any  fall  which  might  take  place, 
although  if  he  invested  in  any  other  fund  which  aftcnvaixis 
sank  in  value  he  was  held  liable  for  such  depi'eciation  even  in 
the  absence  of  any  rrmla  fides  on  his  part.  But  now  the  class  of 
investments  authorized  for  trust  funds  has  been  considei'ably 
enlarged,  and  the  trustee  or  executor  investing  in  any  of  the 
authorized  funds  will  not  be  responsible  for  any  fall  in  value. 

Most  of  the  provisions  now  in  force  for  authorizing  these  Autliorized 
investments  ai-e  contained  in  the  Trustee  Act,  1893  (56  &  57  j^^^tg- 
,Vict.  c.  53)  (g-),  which  enacts: — Sect.  1.  "A  trustee  (r)  may,  Trustee  Act, 
unless  expressly  forbidden  (s)  by  the  instrument  (if  any)  creat-      '  " 
ing  the  trust,  invest  any  trust  funds  in  his  hands  {t),  whether 
at  the  time  in  a  state  of  investment  or  not,  in  manner  following, 
that  is  to  say:  — 

(a)  In  any  of  the  parliamentary  stocks  or  public  funds  or 

Government  securities  of  the  United  Kingdom: 

(b)  On   real  or    heritable   securities    in    Great    Britain   or 

Ireland:  (w). 

(p)  See  ante,  p.   1121  et  seq. 

(q)  Extended  by  the  C!olonial  Stock  Act,  1900. 

(r)  By  sect.  50,  the  expressions  "  trust "  and  "  trustee  "  include  the 
duties  incident  to  the  office  of  personal  representative  of  a  deceased 
person. 

(s)  See  Re  Hill,  [1914]  W.  N.  132;    Be  Burke,  [1908]  2  Ch.  248. 

(t)  This  power  of  investment  docs  not  ext;md  to  authorizing  trustees 
to  set  apart  or  appropriate  any  of  such  stocks  to  answer  a  particulai* 
purpose,  e.g.  to  provide  for  an  annuity  given  by  Will,  so  as  to  facilitate 
the  distribution  of  the  testator's  estate:  Be  Owthivaite,  [1891]  3  Ch. 
494,  decided  under  the  Trust  Investment  Act,  1889. 

The  words  "  trust  funds  in  his  hands "  wore  under  the  Trust  In- 
vestment Act,  1889,  held  to  include  all  trust  funds  in  the  hands  of  the 
tru.stoe,  whether  at  the  time  in  a  state  of  investment  or  not:  Hume 
V.  Lopea,  [1892]  A.  C.  112,  affirming  the  decision  of  the  Court  of  Appeal 
in  Be  Dick,  [1891]  1  Ch.  42;j.  Tln^  eff-ct  of  thi-^  decision  has  bi^en  in- 
corporated into  the  Trustee  Act,   189^3. 

(u)  See  sect.  9  of  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  which 
provides  that:  "  A  power  to  invest  trust  money  in  real  SM-uritios  shall 
authorize  and  ho.  deemed  to  have  alwa^'s  autliorized  an  investment 
upon  mortgage  of  property  held  for  en  unexpired  term  of  not  less 
than  two  hundred  years,  and  not  subjtvt  to  any  reservation  of  rent 
greater  than  ono  shilling  a  year,  or  to  any  right  of  redmnption,  or  to 
any   condition  for  re-entry  except   for  non-paymont  of  rent." 
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(c)  In  the  stock  of  the   Bank  of  England  or  the  Bank  of 

Ireland : 

(d)  In  India  Throe  and  a  half  per  cent.  Stock,  and  India 

Three  per  cent.  Stock  or  in  any  other  capital  stock 
which  may  at  any  time  hereafter  be  issued  by  the 
Secretary  of  State  in  Council  of  India,  under  the 
authority  of  Act  of  Parliament,  and  charged  on  the 
revenues  of  India: 

(e)  In  any  securities  the  interest  of  which  is  for  the  time 

being  guaranteed  by  Parliament: 

(f )  In  consolidated  stock  created  by  the  Metropolitan  Board 

of  Works,  or  by  the  London  County  Council,  or  in 
debenture  stock  created  by  the  Receiver  for  the 
Metropolitan  Police  District: 

(g)  In  the  debenture  or  rentcharge   or    guaranteed    or    pre- 

ference stock  of  any  railway  company  in  Great  Britain 
or  Ireland  incorporated  by  special  Act  of  Parliament, 
and  having  during  each  of  the  ten  years  last  past 
before  the  date  of  investment  paid  a  dividend  at  the 
rate  of  not  less  than  three  per  centum  per  annum  on 
its  ordinary  stock :  (f) . 

(h)  In  the  stock  of  any  railway  or  canal  company  in  Great 
Britain  or  Ireland  whose  undertaking  is  leased  in 
perpetuity  or  for  a  term  of  not  less  than  two  hundred 
yeai-s  at  a  fixed  rental  to  any  such  railway  company 
as  is  mentioned  in  sub-section  (g),  either  alone  or 
jointly  with  any  other  railway  company; 

(i)  In  the  debentm'e  stock  of  any  railway  company  in  India, 
.  the  interest  on  which  is  paid  or  guaranteed  by  the 
Secretary  of  State  in  Council  of  India: 

(j)  In  the  "B."  Annuities  of  the  Eastern  Bengal,  the  East 
Indian  and  the  Scinde  Punjaub  and  Delhi  Railways, 
and  any  like  annuities  which  may  at  any  time  here- 
after be  created  on  the  purchase  of  any  other  railway 
by  the  Secretary  of  State  in  Council  of  India,  and 
charged  on  the  i-evenues  of  India,  and  which  may  be 
authorised  by  Act  of  Parliament  to  be  accepted  by 
trustees  in  lieu  of  any  stock  held  by  them  in  the  pur- 
chased railway;  also  in  deferred  annuities  comprised 

{v)  See,  hovsver,  sub-^ect.    (o)   and  E.   S.   C.  Ord.  XXII.  r.    17. 
See  also  Lewln  on  Trusts,  12th  ed.  3G3. 
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in  the  register  of  holders  of  annuity  Class  D.  and 
annuities  comprised  in  the  register  of  annuitants 
Class  C.  of  the  East  Indian  Railway  Company: 

(k)  In  the  stock  of  any  railway  company  in  India  upon 
which  a  fixed  or  minimum  dividend  in  sterling  is  paid 
or  guaranteed  by  the  Secretary  of  State  in  Council  of 
India,  or  upon  the  capital  of  which  the  interest  is  so 
guaranteed : 

(1)  In  the  debenture  or  guaranteed  or  preference  stock  of  any 
company  in  Great  Britain  or  Ireland,  established  for 
the  supply  of  water  for  profit,  and  incorporated  by 
special  Act  of  Pai'liament  or  by  Royal  Charter,  and 
having  during  each  of  the  ten  years  last  past  before 
the  date  of  investment  paid  a  dividend  of  not  less  than 
five  pounds  per  centum  on  its  ordinary  stock: 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by 
the  corporation  of  any  municipal  borough,  having 
according  to  the  return  of  the  last  census  prior  to 
the  date  of  investment  a  population  exceeding  fifty 
thousand,  or  by  any  county  council,  under  the  autho- 
rity of  any  Act  of  Parliament  or  Provisional 
Order:  (i^) 

(n)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued, 
by  any  commissioners  incorporated  by  Act  of  Parlia- 
ment {x)  for  the  purpose  of  supplying  water,  and 
having  a  compulsory  power  of  levying  rates  over  an 
area  having,  according  to  the  retm-ns  of  the  la^t 
census  prior  to  the  date  of  investment,  a  population 
exceeding-  fifty  thousand,  provided  that  during  each 
of  the  ten  yeare  last  past  before  the  date  of  invest- 
ment the  rates  levied  by  such  commissioners  shall  not 
have  exceeded  eighty  pei*  centum  of  the  amount 
authorised  by  law  to  be  levied: 

(o)  In  any  of  the  stocks,  fmids,  or  securities  for  the  time 
being  authorised  for  the  investment  of  cash  under  the 
control  or  subject  to  the  order  of  the  Court:  (//) 
and  also  from  time  to  time  to  «vary  any  such  investment "  {z). 

{w)  See  as  to  this  sub-section,  Be  Drmtt,  [190;J]  1  Ch.  44(5.  Of.  also 
sect.  5  (3)  of  the  Act,  set  out  below,  and  the  noki  in  W^olst.  Gonv.  Acts, 
10th  ed.  249. 

{x)  See  Re  Smith.  [1896]  2  Ch.  590. 

(y)  See  R.  S.  C.  1883,  Ord.  XXII.  r.  17. 

(z)  ThG,->e   words  arc  not  confined   to   investments   made   under  the 
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Purchase  at  n 
pixanium  of 
redeomable 
stocks. 


Discretion  of 
trustees. 


Enlargement 
of  express 
powers  of 
inveetment. 


Sect.  2.  (1.)  "A  trustee  may  under  the  powers  of  this  Act 
invest  in  any  of  the  securities  mentioned  or  referred  to  in 
sect.  1  of  the  Act,  notwithstanding  that  the  same  may  be 
redeemable,  and  that  the  price  exceeds  the  redemption  value. 

(2.)  "Provided  that  a  trustee  may  not  under  the  poweirs  of 
this  Act  purchase  at  a  price  exceeding  its  redemption  value  any 
stock  mentioned  or  referred  to  in  sub-sects,  (g),  (i),  (k),  (1),  and 
(m),  of  sect.  1,  which  is  liable  to  be  redeemed  within  fifteen 
j^ears  of  the  date  of  purchase  at  par  or  at  some  other  fixed  rate, 
or  purchase  any  such  stock  as  is  mentioned  or  referred  to  in  the 
sub-sections  aforesaid,  which  is  liable  to  be  redeemed  at  par  or 
at  some  other  fixed  rate,  at  a  price  exceeding  fifteen  per  centum 
above  par  or  such  other  fixed  rate. 

(3.)  "A  trustee  may  retain  until  redemption,  any  redeemable 
stock,  fund,  or  security  which  may  have  been  purchased  in 
accordance  with  the  powers  of  this  Act." 

Sect.  3.  "Every  power  conferred  by  this  Act  shall  be 
exercised  according  to  the  discretion  of  the  trustee,  but  subject 
to  any  consent  requii'ed  by  the  instrument,  if  any,  creating  the 
trust  with  respect  to  the  investment  of  the  trust  funds." 

Sect.  4.  "  The  preceding  sections  shall  apply  as  well  to  trusts 
C!reate<l  before,  as  to  trusts  created  after,  the  passing  of  this  Act, 
and  the  powers  thereby  confeiTed  shall  be  in  addition  to  the 
powers  conferred  by  the  instrument,  if  any,  creating  the 
trust"  {a). 

Sect.  5.  (1.)  "A  trustee  having  power  to  invest  in  real 
securities,  unless  expressly  forbiddeai  by  the  instrument  creating 
the  trust,  may  invest  and  shall  be  deemed  to  have  always  had 
power  to  invest — 

(a)  on  mortgage  of  property  held  for  an  unexpired  term  of 
not  less  than  two  hundred  years,  and  not  subject  to  a 
reservation  of  i-ent  greater  than  a  shilling  a  year,  or  to 
any  right  of  redemption,  or  to  any  condition  for  re- 
entry, except  for  non-payment  of  rent;  and 


Act,  but  extend  to  any  investment,  whenever  made,  upon  any  such 
stocks,  funds,  or  securities,  as  are  mentioned  in  the  section:  Re  Dick, 
[1891]  1  Ch.  423  (decided  under  the  Act  of  1889);  affirmed  in  the 
House  of  Lfords,  suh  7iom.  Hume  v.  Lopes,  [1892]  A.  0.  112. 

(a)  There  are  many  local  Act^  of  Parliament  (such,  for  instance,  as 
the  Metropolis  Water  Act,  1902)  which  contain  express  provisionfi 
authorising  trustees  to  invest  in  the  stocks  and  debentures  thereby 
authorised  to  be  created. 
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(b)  on  any  charge,  or  upon  mortgage  of  any  charge,  made 
mider  the  Improvement  of  Land  Act,  1864. 

(2.)  "A  trustee  having  power  to  invest  in  the  mortgages  or 
bonds  of  any  railway  oompiany  or  of  any  other  description  of 
oompany  may,  unless  the  contrary  is  expressed  in  the  instru- 
ment authorizing  the  investment,  invest  in  the  debenture  stock 
of  a  railway  company  or  such  other  company  as  aforesaid . 

(3.)  "A  trustee  having  power  to  invest  money  in  the  deben- 
tures or  debentm'e  stock  of  any  railway  or  other  company  may, 
unless  the  contrary  is  expiressed  in  the  instrument  authorizing 
the  investment,  invest  in  any  nominal  debentures  or  nominal 
debentm'e  stock  issued  under  the  Loeal  Loans  Act,  1875  (&). 

(4.)  "A  trustee  having  power  to  invest  money  in  securities  in 
the  Isle  of  Man,  or  in  securities  of  the  government  of  a  colony, 
may,  unless  the  conti'ary  is  expressed  in  the  instrument 
authorizing  the  investment,  invest  in  any  securities  >  of  the 
government  of  the  Isle  of  Man,  under  the  Isle  of  Man  Loans 
Act,  1880. 

(5 . )  "A  trustee  having  a  general  power  to  invest  trust  moneys 
in  or  upon  the  security  of  shares,  stock,  mortgages,  bonds,  or 
debentui'es  of  companies  incoi-porated  by  or  acting  under  the 
authority  of  an  Act  of  Parliament,  may  inv^est  in,  or  upon  the 
security  of,  mortgage  debentures  duly  issued  under  and  in 
accordance  with  the  pirovisions  of  the  Mortgage  Debenture 
Act,  1865." 

Sect,  6.   "A  trustee  having  power  to  invest  in  the  purchase  Power  to 
of  land  or  on  mortgage  of  land  may  invest  in  the  purchase,  or  with^st'anding 
on  mortgage  of  any  land,  notwithstanding  the  same  is  charged  d'"^inage 
with  a   rent  under  the  powei-s  of  the  Public  Money  Di-ainage 
Acts,  1846   to    1856,  or  the    Lauded    Property  Improvement 
(Ireland)  Act,  1847,  or  by  an  absolute  order  made  under  the 
Improvement  of  Land  Act,  1864,  unless  the  terms  of  the  trust 
expressly  provide  that  the  land  to  bo  purchased  or  taken  in 
mortgage  shall  not  be  subject  to  any  such  prior  charge"  (c). 

{h)  Re  Tatter  sail,  [1906]  2  Oh.  399. 

(c)  An  investment  on  a  second  mortgage  of  land  in  England  is  a 
broach  of  trust:  Chapman  v.  Browne,  [1902]  1  Oli.  785,  per  Rouior, 
L.  J.,  at  p.  800;  Re  Newland,  W.  N.  (1904)  181.  It  has  been  decided 
in  Ireland  that  a  loan  of  trust  funds  on  a  second  mortgage  of  land  in 
Ireland  is  not  of  itsolf,  and  in  the  absence  of  other  circumstances,  a 
broach  of  trust:  Sviithimck  v.  Smith  wick,  12  Ir.  Ch.  Rop.  181; 
Crampto72  v.  Walker,  31  L.  E.  Ir.  437;  but  see  Chairman  v.  Browne, 
ubi  supra. 

W.E. — VOL.  II.  40 
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Trustee  not 
to  convert 
ijiscribed 
stock  into 
certificates  to 
bearer. 


Loans  and 
investments 
by  trustees 
not  charge- 
able as 
breaches  of 
trust. 


Sect.  7. —  (1.)  "A  trustee,  unless  authorized  by  the  terms  of 
his  trust,  shall  not  apiply  for  or  hold  any  certificate  to  bearer 
issued  under  the  authority  of  any  of  the  following  Acts,  that  is 
to  say: 

(a)  The  India  Stock  Certificate  Act,  1863; 

(b)  The  National  Debt  Act,  1870; 

(c)  The  Local  Loans  Act,  1875; 

(d)  The  Colonial  Stock  Act,  1877. 

(2.)  "Nothing  in  this  section  shall  impose  on  the  Bank  of 
England  or  of  Ireland,  or  on  any  person  authorized  to  issue  any 
such  certificates,  any  obligation  to  inquire  whether  a  person 
applying  for  such  a  certificate  is  or  is  not  a  trustee,  or  subject 
them  to  any  liability  in  the  event  of  their  granting  any  such 
certificate  to  a  trustee,  nor  invalidate  any  such  certificate  if 
granted  "  {d). 

Sect.  8. — (1.)  "A  ti'ustee  lending  money  on  the  security  of 
any  property  on  which  he  can  lawfully  lend  shall  not  be 
chargeable  with  breach  of  trust  by  reason  only  of  the  proportion 
borne  by  the  amount  of  the  loan  to  the  value  of  the  property  at 
the  time  when  the  loan  was  made,  provided  that  it  appears 
to  the  Court  that  in  making  the  loan  the  trustee  was  acting  upon 
a  report  as  to  the  value  of  the  property  made  by  a  person  whom 
he  reasonably  believed  to  be  an  able  practical  surveyor  or  valuer 
instructed  and  employed  independently  of  any  owner  of  the 
property,  whether'  such  surveyor  or  valuer  carried  on  business  in 
the  locality  where  the  property  is  situate  or  elsewhere,  and  that 
the  amount  of  the  loan  does  not  exceed  two  equal  third  parts  of 
the  value  of  the  property  as  stated  in  the  report,  and  that  the 
loan  was  made  imder  the  advice  of  the  surveyor  or  valuer 
expressed  in  the  report  {e). 

(2.)  "A  trustee  lending  money  on  the  security  of  any  lease- 
hold propei^ty  shall  not  be  chargeable  with  breach  of  trust  only 
upon  the  ground  that  in  making  such  loan  he  dispensed  either 
whoUy  or  partly  with  the  production  or  investigation  of  the 
lessor's  title. 

(3.)  "A  trustee  shall  not  be  chargeable  with  breach  of 
trust  only  upon  the  ground  that  in  effecting  the  purchase  of  or 

{d)  As  to  the  custody  of  bearer  securities,  see  Re  Porthonier,  [19001 
2  Ch.  529.  For  particulars  of  the  various  sections  repealed  by  the 
Trustee  Act,  1893,  and  replaced  by  sects.  5,  6  and  7  of  the  Act  set 
out  in  the  text,  see  Wolst.  Conv.  Acts,  10th  ed.  252—254. 

(e)  See  as  to  the  effect  of  and  recent  decisions  on  this  sub-section, 
Wolst.  Conv.  Acts,  10th  ed.  254. 
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in  lending  money  upon  the  security  of  any  property  he  has 
■accepted  a  shorter  title  than  the  title  which  a  purchaser  is,  in 
the  absence  of  a  special  contract,  entitled  to  require,  if  in  the 
opinion  of  the  Court  the  title  accepted  be  such  as  a  person 
acting  with  prudence  and  caution  would  have  accepted . 

(4.)  "  This  section  applies  to  transfers  of  existing  securities  as 
well  as  to  new  securities  and  to  investmeaits  made  as  well  before 
as  after  the  commencement  of  this  Act,  except  where  an  action 
or  other  proceeding  was  pending  with  reference  thereto  on  the 
twenty-fourth  day  of  Deoamber  one  thousand  eight  hundred  and 
•eighty-eight." 

Sect.  9. — (1.)  "  Whei-e  a  trustee  improperly  advances  trust  Liability  for 
money  on  a  mortgage  security  which  would  iat  the  time  of  the  rciTson'of 
investment  be  a  proper  investment  in  all  respects  for  a  smaller  improper 
sum  than  is  actually  .advanced    thereon    the  security  shall   be 
deemed  an  authorized  investment  for  the  smaller  sum,  and  the 
trustee  shall  only  be  liable  to  make  'good  the  sum  advanced  in 
excess  thereof  with  interest. 

(2.)  "  This  section  applies  to  investments  made  as  well  before 
as  after  the  commencement  of  this  Act  except  where  an  action 
or  other  proceeding  was  pending  with  reference  thereto  on  the 
twenty-fourth  day  of  December  one  thousand  eight  hundred 
and  eighty-eight." 

By  sect.  4  of  the  Trustee  Act  (1893)  Amendment  Act,  1894 
(57  Vict.  c.  10),  it  is  provided  that  a  trustee  shall  not  be  liable 
for  breach  of  trust  by  reason  only  of  his  continuing  to  hold  an 
investment  authorized  by  the  instrument  of  trust  or  by  the 
general  law  (/) . 

It  has  already  appeai-ed  (^),  that  where  personal  property  is  Consequence 
bequeathed  for  life,  with  remainder  over,  and  not  specifically,  it  ver'tino-'^^m-o- 
is  the  duty  of  the  executor,  with  cei-tain  exceptions,  to  convert  P^ '"ty  i^p- 

„,.„.  -Ill  I  ••!        queatliod  for 

it;  and  the  tenant  tor  lite  is  entitled  only  upon  that  principle,  ufe  with 
In  the  case  of  Dimes  v.  Scott  Ch),  a  testator  gave  the  residue  of  remainder 

.         .  .     .  over: 

his  personal  estate  to  trustees,  directing  them  to  convert  it  into 

money,  and  invest  the  pa-oceods  in  government  or  real  securities, 

of  which  they  were  to  stand  possessed,  upon  trust  for  A.  during 

(/)  Sco  Re  Chapman,  [1896]  1  Ch.  323;  [18961  2  Ch.  763,  post, 
p.    1441. 

(gr)  Ante,  p.  1117  et  seq. 

(h)  4  Russ.  Chanc.  Gas.  195.  Soo  also  Taylor  v.  Clark,  1  Ila.  161  r 
and  cf.  Be  Earl  of  CheHcr field's  Trusts.  24  C.  D.  643,  aa  to  appor- 
tionment between  tenant  for  life  and  remainderman  of  unconverted 
xeversionary  interests;    and  sec  ante,  p.   1119. 

40  (2) 
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her  life,  and  after  her  death,  for  B.:  The  trustees  permitted  a 
share  which  the  testator  had  in  an  Indian  loan,  bearing-  interest 
at  lOZ.  per  cent.,  to  remain  for  several  yoars  on  that  security, 
during  which  time  they  piaid  to  A.  the  interest  at  10/.  per  cent., 
which  it  yielded  annually;  and  the  loan  being-  afterwards  paid 
off,  they  invested  the  money  in  the  three  per  cents.,  at  a  time 
when  the  funds  were  so  low  that  the  amount  of  stock  purchased 
was  considerably  gi'eatei-  than  if  the  conversion  had  taken  place 
at  the  end  of  a  year  from  the  testator's  death:  And  it  was  held 
by  Lord  Gifford,  that  the  tenant  fordif©  was  not  entitled  to  the 
actual  interest  which  the  money  yielded,  while  it  remained  on 
the  Indian  security,  but  only  to  the  dividends  of  so  much  three 
per  cent .  stock  as  would  have  been  purchased  with  it  at  the  end 
of  a  year  from  the  testator's  death;  that  the  trustees  ought  to 
be  charged  with  the  whole  of  the  stock  actually  purchased,  and 
all  the  sums  actually  received  in  respect  of  the  Indian  rate  of 
interest;  and  they  ought  to  be  allowed  in  their  discharge,  as 
payments  to  the  tenant  for  life,  not  the  sums  which  they  had,  in 
fact,  paid  her,  but  only  a  sum  equal  to  what  she  would  have 
received  for  dividends,  if  the  money  had  been  transferred  from 
the  Indian  security,  and  invested  in  the  three  per  cent,  stock  at 
the  end  of  a  year  from  the  testator's  death:  And  this  decision 
was  confirmed,  on  appeal,  by  Lord  Lyndhurst.  In  the  case 
of  Mackenzie  Y.  Taylor  (i),  where  the  testator  gave  his  residuary 
personal  estate  to  his  executors  upon  trust,  as  soon  as  convenient 
after  his  death,  to  convert  into  money  and  invest  the  same,  and 
the  executors  allowed  it  to  be  enjoyed  in  specie  by  Mrs.  M., 
the  tenant  for  life,  as  long  as  she  lived,  but  three  years  after  her 
death,  they  accounted  for  the  value  and  paid  it  into  Court;  it 
was  held  by  Lord  Langdale  that  they  ought  to  pay  interest  at 
four  per  cent,  from  her  death  to  the  day  of  such  payment  (/). 
In  Wiffhtivick  v.  Lord(k),  in  a  case  where  the  Will  gave  no 
specific  directions  as  to  the  payment  of  debts,  the  executor,  who 
was  also  the  ultimate  residuary  legatee,  did  not  ascertain  and 
secure  the  residue  at  the  end  of  the  year,  but  worked  part  of  the 

(0  7  Beav.  467. 

(j)  As  to  circumstances  under  which  executors  are  charged  with 
interest,  see  post,  p.  1471;  as  to  the  rate  of  interest  with  which  an 
executor  may  be  charged,  post,  p.  1472.  As  to  the  rate  of  intei'est  to 
be  allowed  in  apportioning  the  amount  of  an  unconverted  reversionary 
interest  on  its  falling  into  possession  as  between  tenant  for  life  and 
remainderman,  see  now  Be  Ooodenough,  [1895]  2  Ch.  537;  Roivlls  v. 
Behh,  [19<X)]  2  Ch.  107;  but  see  Re  Beech,  ante,  p.  1118,  n.  (z). 

(A-)  6  H.  L.  C.  217. 


Ch.  II.  §  II.]  Devastavit.  1439 

pToperty  (a  coal  mine)  to  a  profit  for  several  years,  when  it 
ceased  to  be  of  any  value;  it  was  held,  on  a  bill  at  the  suit  of  a 
person  having  a  charge  for  life  on  the  residue,  that  the  executor 
was  not  entitled  to  postpone  the  sale  of  the  propeity  to  the  preju- 
dice of  such  person,  and  that  having  postponed  it,  he  was  charge- 
able with  the  value  of  the  mine  at  the  end  of  the  ycoi-  from  the 
testator's  death  with  interest  thei-eon,  and  that  that  value  must 
be  calculated  as  constituted  of  the  aggregate  of  the  annual 
profits  derived  from  the  mine  in  all  the  subsequent  years  till  it 
became  unproductive,  such  annual  profits  to  be  treated  as 
deferred  payments. 

But  in  Baud  v.  Fardell  (/),  it  was  held  that  an  executrix,  who 
was  also  tenant  for  life  under  a  Will  directing  the  residuary 
estate  to  be  sold  and  the  proceeds  invested  in  government  or 
other  good  securities,  was  not  liable  for  not  converting  into 
consols  a  sum  of  Navy  51.  per  cents,  forming  part  of  the  resi- 
duary estate:  for  she  had  a  discretion  expressly  reposed  in  her 
as  to  the  nature  of  the  investment. 

Where  trustees  are  bound  by  the  terms  of  their  trust  to  invest  Consequences 
the  money  in  the  public  funds,  and  instead  of  doing  so,  th  >y  °^  han<i"^°° 
retain  the  money  in  their  hands,  or  invest  it  upon  an  insufficient  instead  of 

1  I    ■  J        J  1  1  1  -I         investing;  or 

security,  the  cestuis  que  trust  may  elect  to  chai-ge  them  oitlier  of  investing 

with  the  amount  of  the  money,  or  with  the  amount  of  the  stock  «"»  deficient 

■^  .  security: 

which  they  might  have  pm-chased  with  the  money  (m) .   Where, 

however,  the  trustees  are  not  bound  to  invest  the  money  in  the 
public  fmids,  or  in  any  specific  security,  but  by  the  terms  of  the 
trust  have  a  discretion  to  invest  it  in  various  ways,  the  authori- 
ties were)  conflicting  on  the  question  whether,  if  the  trustees  fail 
to  invest  as  prescribwl,  the  cestuis  que  trust  can  claim  to  charge 
them  with  the  value  of  some  particular  security  that  might  have 
been  obtained,  or  whether  they  ai'e  merely  chargeable  with  the 
whole  amount  of  the  trust  fund,  together  with  interest  (n). 
But  this  question  has  been  settled  in  favour  of  the  latter  view, 
ty  the  decision  of  the  Lords  Justices  in  Robinson  v. 
Robinson  (o) . 

(0  7  De  G.  M.  &  G.  628. 

(w)  Shepherd  v.  Mouls,  4  Hare,  503,  504;  Pride  v.  Fooka,  2  Beav. 
430;   Robinson  v.  Bobinson,  1  Do  Gox,  M.  &  G.  256. 

(«)  Hockley  v.  Bwitock,  1  Iluss.  141;  Watts  v.  Qirdle8tonc,Q^G&.v. 
188;  Ames  v.  Parkinson,  7  Bcav.  379,  wore  in  favour  of  tho  former 
view:  Marsh  v.  Hunter,  6  Madd.  295;  and  Shepherd  v.  Mouls,  4 
Hare,  500,  of  the  latter. 

(o)  1  De  Gex,  M.  &  G.  247.     See  al-:o  Knott  v.  Coitee,  16  Bcav. 
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loss  by  not 
calling  in 
money  on 
securities,  or 
in  hands  of 
banker. 


This  consideration  leads  to  the  question,  how  far  an  executor 
or  administrator  is  liable  in  respect  of  losses  occasioned  by  not 
calling  in  the  money  of  tho  testator  already  invested  upon 
securities.  Executors  ought  not,  without  great  reason,  to  porinit 
money  to  remain  upon  personal  security  longer  than  is  absolutely 
necessary:  Accordingly,  in  Powell  v.  Evans  (p),  executors  were 
charged  with  a  loss  caused  by  neglecting  to  call  in  money  lent 
by  the  testator  on  bond  (g) .  Though  the  prima  fadie  rule  is 
that  executors  should  get  in  the  assets  of  the  testator  within  a 
year  (r),  thei-e  is  no  inflexible  rule  as  to  the  time  within  which 
they  are  bound  to  do  so,  even  with  regard  to  risky  securities.  In 
every  case  the  particular  circumstances  must  govern,  and  the 
Court  allows  the  executors  a  reasonable  discretion  (s) .  Where 
executors  have  neglected  to  realize  assets  which  are  outstanding 
upon  an  improper  investment,  there  is  no  fixed  period  at  which 
the  loss  is  to  be  calculated.  It  depends  on  the  particular  nature 
of  the  property  and  the  evidence  affecting  it.  Thus  in  Hughes 
V.  Empson  (t)  losses  were  oocasioned  by  the  non-sale  of  Crystal 
Palace  shares,  which  were  at  a  premium  at  the  testator's  death, 
but  which  subsequently  fell  to  a  discount,  and  the  executors 
were  charged  with  the  value  at  the  end  of  twelve  months.  So 
in  Moyle  v.  Moyle  (w),  executors  and  trustees  who,  for  upwards 
of  a  year  after  the  testator's  death,  allowed  a  considerable  por- 
tion of  the  assets  to  be  unproductive  in  the  hands  of  a  banker 
who  failed,  were,  under  the  circumstances,  charged  with  the 
loss  (v) .  So  executors  were  held  personally  liable  in  respect  to 
the  loss  to  the  testator's  estate  of  a  sum  outstanding  on  personal 
security,  although  the  security  was  that  of  a  bond  of  the  tes- 

80,  81,  by  Eomilly,  M.  E.;  Brown  v.  Gellatly,  L.  E.  2  Ch.  751,  759; 
Be  Campbell,  [18931  3  Ch.  470;  Be  Barclay,  [1899]  1  Ch.  674. 

(p)  5  Ves.  839.  "See  the  effect  of  the  Judicial  Trustee  Act,  1896; 
Be  Orindey,   [1898]  2  Ch.  593,  post,  p.  1449. 

{q)  See  also  ante,  p.  1425;  Bowley  v.  Adams,  4  Mylne  &  Or.  496,  and 
Eagleton  v.  Kingston,  8  Ves.  466,  467;  Att.-Gen.  v.  Higham,  2  Y.  & 
Coll.  C.  C.  634.  The  money,  when  called  in,  should  be  invested  in  some 
authorized  fund,  if  there  is  no  present  occasion  for  it:  Howe  v.  Lord 
Dartmouth,  7  Ves.  149,  150.  This  seems  a  sufficient  answer  to  the 
inquiry  of  Lord  Camden  in  Oi-r  v.  Newton,  2  Cox,  276. 

(r)  Grayburn  v.  Clarkson,  L.  E.  3  Ch.  6,05,  606,  per  Page-Wood, 
L.  J.:  ScuUhorpe  v.  Tipper,  L.  E.  13  Eq.  232;  Brown  v.  Gellatli/,^ 
L.  E.  2  Ch.  751,  759. 

(s)  Hughes  v.  Empson,  22  Beav.  181,  183,  per  Eomilly,  M.  E.; 
Marsden  v.  Kent,  5  C.  D.  598;  Be  Chapman,  [1896]  2  Ch.  763,  782; 
Brown  v.  Gellatly,  ubi  swjyra. 

(t)  22  Beav.  181. 

(«)  2  Euss.  &  M.  710. 

(v)  See  Johnson  v.  Neivton,  11  Hare,  168,  169. 
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tator's  solicitor,  ^and  the  money  liad  beem  invested  in  that  security 
by  the  testator  some  years  before  his  death,  and  by  his  Will  he 
directed  that  [his  trustees  should  get  in  his  outstanding  estate  "  as 
soon  as  conveniently  might  be"  after  his  decease  (x).  But  in 
Buxton  V.  Buxton  {y),  an  executor  who  allowed  part  of  a  tes- 
tator's assets  to  remain  invested  in.  Mexican  bonds  for  a  year 
and  seven  months  after  the  testator's  death,  and  eventually  sold 
the  bonds  at  a  lower  price  than  might  have  been  obtained  by  a 
sale  at  an  earlier  period,  but  who  appeared  to  have  acted 
throughout  with  diligence  and  good  faith,  was  held,  by  Sir  C .  C . 
Pepys,  M.  R.,  under  the  circumstances,  not  to  be  liable  for  the 
loss  consequent  on  his  not  having  sold  them  sooner:  And  his 
Honom'  further  held  that  a  difference  of  opinion  between  two 
executors,  as  to  the  propriety  of  converting  the  assets  at  a 
particular  period,  followed  by  a  demand  made  by  one  of  them 
upon  the  other  to  concur  in  effecting  an  immediate  conversion, 
does  not  deprive  the  latter  of  the  right  to  exercise  his  own  dis- 
cretion, or  render  him  liable  for  the  loss  that  may  arise  from  the 
delay  consequent  on  his  declining  to  comply  with  the  de- 
mand (z).  This  case  was  followed  in  the  case  of  Marsden  v. 
Kent  (a),  in  which  the  Court  held  that  where  the  executoi-s  had 
acted  in  the  honest  exercise  of  their  discretion  as  to  the  time  of 
selling  property  of  a  very  uncertain  and  speculative  character, 
they  ought  not  to  be  made  personally  responsible  for  the  loss 
arising  from  their  not  having  sold  within  the  twelvemonth. 
And  in  Re  Chapmcm  (b)  it  was  held  by  the  Court  of  Appeal  that 
there  was  no  rule  that  executors  and  trustees  retaining  a  security 
authorized  by  their  trust  arc  liable  to  make  good  a  loss  sustained 
through  the  fall  in  value  of  the  security,  provided  that  in  so 
doing  they  have  acted  honestly  and  prudently,  in  the  belief  that 
they  have  taken  the  best  course  for  all  parties  interested  in  the 
trust  estate. 

Executor's  acting  under  a  Will  by  which  an  absolute  dis-  Whoro 
cretion  is  given  to  them  to  postpone  the  sale  a)id  conversion  of  i^^y^^^ 
the  testator's  estate  are  not  bound  by  the  ordinary  rule  above  absolute  dis- 

referred  to,  viz.,  to  convert  the  property  within  a  year,  evoai  pastpono sale 

ot  U^tator'a 
estate. 

(x)  Bullock  V.    Wheatley,   1   Coli.    130. 
ly)  1  Mylne  &  Cr.  80. 
(z)  Sec  also  Ea>it  v.  East,  5  Hare,  348. 
(a)  5  C.  D.  598. 

(6)  [18961  2   Ch.   763.      And   see   Re   Orindey.   [1898]   2   Oh.    593; 
JRawsthorne'v.  Rowley,  [1909]  1  Cli.  409,  n. 
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though  some  of  the  property  consists  of  shares  in  an  unlimited 
company,  or  of  a  business  carried  on  by  tho  testator,  nor  will 
they  be  liable  in  the  absence  of  mala  fides  for  loss  arising  to  the 
estate  from  the  non -conversion  (c) .  So  too  an  express  power  to 
retain  existing  investments  takes  a  case  out  of  the  rule  as  to  the 
conversion  of  perishable  property  {d) . 

It  is  not  the  duty  of  an  executor  to  call  in  money  invested  on 
real  secmity,  where  no  risk  is  apparent  (e). 
Roceipt  of  Generally   speaking,    if    an    executor    appoints    another    to 

Wpe^on^^'  receive  the  money  of  his  testator,  and  lie  receives  it,  it  is  the 
appointed  by  same  thing  as  if  the  executor  himself  had  actually  received, 
the  purpose,  it,  and  wiU  be  assets  in  his  hands;  and,  consequently,  the  im- 
proper appointment  of  another  to  reeeive,  who  will  not  rejDay, 
is  a  devastavit  {f) .  Thus,  in  a  case  'where  the  Will  directed, 
that  one  Pistor  should  carry  on  the  business  of  the  testator  to  a 
given  day,  for  the  benefit  of  his  estate,  and  the  executors,  from 
the  confidence  thus  reposed  by  the  testator  in  Pistor,  permitted 
him  to  get  in  debts,  without  anything  appearing  on  the  WiU 
to  show  the  testator's  intention  to  that  effect,  the  Court  of 
Exchequer  held,  that  the  executors  must  answer  to  the  residuary 
legatee  for  the  money  so  received  by  their  agent  {g).  So  where 
trustees  for  sale  sold  the  trust  property  and  placed  the  convey- 
ance executed  by  them  and  having  their  receipt  indorsed,  in  the 
hands  of  a  solicitor,  w^ho  received  and  misapplied  the  purchase- 
money,  they  were  held  liable  for  a  breach  of  trust  (h).  Again, 
w^here  trustees  left  some  Exchequer  Bills,  in  which  they  had 

(c)  Re  Norrington,  13  C.  D.  654.  See  also  Re  Orowther,  [1895]  2 
Ch.  56;  Re  Pitcairn,  [1896]  2  Ch.  199;  and  of.  Re  Smith,  [1896]  1 
Ch.   171. 

(cZ)   Gray  v.  Siggers,  15  C.  D.   74. 

(e)  Howe  v.  Lord  Dartmouth,  7  Ves.  150;  ante,  p.  1121  et  seq.  As 
to  -whether  Turnpike  Bonds  are  real  securities,  see  Robinson  v.  Robin- 
son, 1  De  Gex,  M.  &  G.  247,  and  Cavendish  v.  Cavendish,  30  C.  D. 
227. 

(/)  Jenkins  v.  Plomhe,  6  Mod.  93. 

{g)  Pistor  v.  Dunbar,  1  Anst.  107. 

(h)  Ghost  V.  Waller,  9  Beav.  497.  See  also  Bostock  v.  Floyer, 
L.  E.  1  Eq.  26;  Sutton  v.  Wilders,  L.  R.  12  Eq.  373;  Re  Brier,  26 
C.  D.  238.  The  liability  of  the  executor,  according  to  the  case  of 
Speight  v.  Gaunt,  9  A.  C.  1,  affirming  the  decision  of  the  Coui-t  of 
Appeal  reported  in  22  0.  D.  727,  would  seem  to  depend  on  whether 
the  defaulting  agent  was  properly  employed.  If  he  was  properly 
employed  in  the  ordinary  course  of  business,  the  executor  would  not 
seem  to  be  liable:  Sutton  v.  Wilders  {ubi  supra)  would  probably  be 
decided  differently  since  Speight  v.  Gaunt.  See  post,  p.  1447,  as  to 
the  power  to  appoint  a  solicitor  as  agent  to  receive  monev  under 
sect.  17  of  the  Trustee  Act,  1893. 
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properly  invested  trust  money,  in  the  hands  of  a  broker,  they 
were  held  personally  liable  upon  a  misapplication  of  the  bills  by 
the  broker  (^). 

But  with  respect  to  losses  sustained  by  the  failure  of  bankers, 
or  other  persons  into  whose  hands  the  money  of  the  testator  has 
been  deposited  by  the  executor,  the  rule  eeems  to  be,  that  where 
the  deposit  was  made  from  necessity,  or  conformably  to  the 
common  usage  of  mankind,  the  executor  wiU  not  he  rosjwnsible 
for  the  loss  (/c).  So  if  the  executor,  living  in  London,  and 
receiving  money  of  the  testator,  should  remit  to  an  attorney  in 
the  country  to  pay  the  debts  there,  and  the  attorney  becomea 
insolvent,  the  executor  will  not  be  chargeable,  if  the  business 
was  transacted  in  the  ordinary  manner  without  any  circum- 
stance to  show  suspicion  (/).  So  where  executors  employ  an 
auctioneer  to  sell  the  leaseholds,  or  other  portion  of  the  assets, 
who  receives  the  deposit  and  fails  to  pay  it  over,  the  executors 
will  not,  generally  speaking,  be  held  personally  liable  for  the 
loss  {m).  But  in  Darke  v.  Martijn  {n),  where  a  testator  died  in 
March,  1823,  and  in  January,  1824,  and  January,  1825,  the 
executors  and  trustees  deposited  part  of  the  assets  in  the  hands 
of  bankers  on  their  notes  carrying  interest;  and  the  bankers 
failed  in  November,  1825;  Lord  Langdale,  M.  R.,  held,  that  as 
no  necessity  had  been  shoum  for  such  deposit,  the  trustees  were 
personally  responsible  for  the  loss  (o).  So  where  a  trustee 
deposited  a  trust  fund  with  his  bankers,  accompanied  by  an 
order  in  writing  to  invest  the  money  in  consols,  he  was  held 
answerable  for  the  omission  of  the  bankers  to  make  the  invest- 
ment, where  he  made  no  subsequent  inquiry  respecting  it,  until 
about  five  months  afterwards,  when  the  bankers  became  bank- 
a"upt(p).     And  if  an  executor  pays  the  money  of  the  testator 

(i)  Matthews  v.  Brise,  6  Beav.  239.  See  also  Rowland  v.  Wither- 
den,  3  Mac.  &  G.  568,  and  Trustee  Act,  1893,  s.  24. 

{k)  Churchill  v.  Ilobson,  1  P.  Wins.  243;  Knight  v.  Lord  Pli/mouth, 
3  Atk.  480;  S.  C,  1  Dick.  120;  Ex  parte  Bdchier,  Ambl.  219; 
Jtowth  V.  Hoioell,  3  Vcs.  o^b;  Adams  v.  Claxton,  6  Vcs.  22(3;  Wilks 
V.  Oroom,  3  Drewr.  584;  Swinfen  v.  Swinfen,  29  Eoav.  211;  Johnson 
V.  Newton,  11  Hare,  160;  Mendes  v.  Guedalla,  2  J.  &  11.  259;  Fen- 
wick  V.  Clarke,  31  L.  J.  Oh.  728;  Be  Bird,  L.  K.  16  Eq.  203;  Speight 
V.  Gau7it,  9  App.  Oas.  1;  Be  Brier,  26  0.  D.  238. 

(0  Bacon  v.  Bacon,  5  Vcs.  334,  335;  Castle  v.  Warland,  32  Boav. 
660;   Be  Lord  de  Clifford's  Estate,  [1900]  2  Oh.  707. 

(m)  Edmonds  v.  Beake,  7  Boav.  239."  Sco  also  Trustee  Act,  1893, 
s.  24,   post,  p.  1457. 

{n)  1  Beav.  525. 

(o)  See  also  Behden  v.  Wesley,  29  Beav.  213. 

{p)  Challen  v.  Shi/ypaun,  4  Hare,  555. 
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into  a  banker's  not  on  any  distinct  account,  but  mixing  it 
with  his  own  monetj,  it  would  seem  that  the  executor  will  be 
answerable  for  the  loss  sustained  by  the  failure  of  the 
banker  {q).  So,  where  an  executor  or  trustee  pays  trust  money 
to  his  account  at  his  bankers,  and  mixes  it  with  his  own  money, 
and  afterwards  draws  out  sums  by  cheque,  the  rule  in  Clayton's 
Case  (r),  attributing  the  first  drawings  out  to  the  first  payments 
in,  does  not  apply,  and  the  executor  or  trustee  must  be  taken 
to  have  drawn  out  his  own  money  in  preference  to  the  trust 
money  (s) . 
Review  of  The  whole  of  the  law  on  the  question  of  the  liability  of 

g    ^^j^  executors  and  trustees  for  losses  in  the  management  and  realiza- 

Gaunt.  tion  of  trust  estates  was  reviewed  in  the  House  of  Lords  in  the 

case  of  Speight  v.  Gaunt  {t).  The  general  result  seems  to  be 
this :  Trustees  are  not  bound  personally  to  transact  such  business 
connected  with  or  arising  out  of  the  proper  duties  of  their  trust, 
as  according  to  the  usual  mode  of  conducting  business  of  a  like 
nature  persons  acting  witli  reasonable  care  and  prudence  on 
their  own  account  would  ordinarily  conduct  through  mercantile 
agents;  and  where,  according  to  the  usual  and  regular  course 
of  such  business  (m),  moneys  receivable  or  payable  ought  to  pass 
through  the  hands  of  such  mercantile  agents  (x),  that  course 
may  properly  be  followed  by  trustees,  though  the  moneys  are 
trust  moneys;  and  if  under  such  circumstances,  and  without  any 

(g)  Wren  v.  Eirton,  11  Ves.  377;  Fletcher  v.  Walker,  3  Madd.  73; 
Massey  v.  Banner,  4  Madd.  413;  8.  C,  1  Jac.  &  Walk.  241;  Rohinson 
V.  Ward,  Ey.  &  Mood.  274;  8.  C,  2  0.  &  P.  59.  See  also  Salwaij  v. 
Salway,  2  Euss.  &  M.  215,  in  which  case,  Lord  Brougham  held  (over- 
ruling the  decision  of  Sir  J.  Leach,  M.  E.,  4  Eus.  60),  that  a  receiver 
appointed  by  the  Court  is  answerable  for  the  loss  of  moneys  consequent 
on  the  failure  of  a  banker  with  whom  they  have  been  deposited  for 
security,  if  the  deposit  be  made  in  such  a  way  that  the  receiver  parts 
with  the  absolute  control  over  the  fund:  This  judgment  was  afterwards- 
affirmed  in  Dom.  Proc:   White  v.  Baugh,  9  Bligh,  181. 

(r-)  1  Mer.  572. 

(s)  Re  Hallett's  Estate,  13  C.  D.  696,  overruling  Broivn  v.  Adams^ 
L.  E.  4  Ch.  764;  Re  Oatway,  [1903]  2  Oh.  356. 

{t)  9  A.  C.  1. 

[u)  WHiere  an  executor  or  trustee  employs  an  agent  to  collect  money 
under  circumstances  which  make  such  employment  proper,  and  the 
monej'^  collected  is  lost  by  the  agent's  insolvency,  the  burden  of  proof 
is  not  on  the  executor  to  show  that  the  loss  was  not  attributable  to 
his  own  default,  but  on  the  persons  seeking  to  charge  him  to  pi-ove 
that  it  was:  i?e  Brier,  26  C.  D.  238. 

{x)  This  rule  is  subject  to  the  limitation  that  the  agent  must  not 
be  employed  out  of  the  ordinary  scope  of  his  business.  It  is  not 
part  of  the  ordinary  business  of  a  solicitor  to  choose  a  valuer  for 
trustees  intending  to  invest  money  on  mortgage:  Fry  v.  Tapson,  28 
C.  D.  268. 
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other  misconduct  or  default  on  the  part  of  the  trustees,  a  loss 
takes  place  through  any  fraud  or  neglect  of  the  agents  employed, 
the  trustees  are  not  liable  to  make  good  such  loss  {y).  In  con- 
cformity  with  this  doctrine  the  statute  22  &  23  Vict.  c.  35, 
s.  31  {z),  enacted  that  every  instrument  creating  a  trust  shall 
be  deemed  to  contain  a  clause  exonerating  the  trustees  from 
liability  "for  any  banker,  broker,  or  other  person,  with  whom 
any  trust  moneys  or  securities  may  be  deposited." 

But  neither  this  statute  nor  the  doctrine  of  Ex  'parte 
Belchier  (a)  authorized  a  trustee  to  delegate,  at  his  own  mere 
will  and  pleasure,  the  execution  oif  his  trust,  and  tho  care  and 
custody  of  the  trust  moneys,  to  strangers,  in  any  case  in  which 
there  is  no  moral  necessity  from  the  usage  of  mankind  for  the 
employment  of  such  an  agency.  The  cases  of  Rowland  v. 
Wither  den  (6),  Bostock  v.  Flayer  (o),  and  many  others  show 
that  trustees  bound  to  invest  trust  moneys  in  authorized  securi- 
ties are  prima  facie  answerable  for  the  proper  care  and  custody 
of  such  trust  moneys,  until  they  are  actually  so  invested;  and 
will  not  be  exonerated  from  liability  if,  in  the  meantime,  they 
leave  them  in  other  hands,  though  the  hands  of  professional 
advisers  or  agents,  to  whose  assistanoe,  for  many  purposes  con- 
nected with  the  trust,  they  may  properly  have  recourse  (d) . 

The  result  of  the  authorities  on  the  subject  of  the  general  General  re- 
liability of  executors  was  thus  stated  by  Lord  Cottenham,  in  ^"A'  °^  ^utho- 
"^  ...  nties  as  to 

the  year   1838,  in  his  judgment  in   the  case  of  Clough   v.  tho  liability 
Bond  (e):  "Although  a  personal  representative,  acting  strictly  foMoi"of^ 
witliin  the  line  of  his  duty  and  exercising  reasonable  care  and  a^fta. 
diligence,  will  not  be  responsible  for  the  failure  or  depreciation 
of  the  fund  in  which  any  part  of  the  estate  may  be  invested, 
or  for  the  insolvency  or  misconduct  of  any  person  who  may  have 
possessed  it,  yet,  if  that  lino  of  duty  be  not  strictly  pursued, 
and  any  part  of  the  property  be  invested  by  such  personal  repro- 

(y)  Ex  parte  Belchier,  Ambl.  218.  A  trustee  although  remuueratod 
for  his  services  is  not  liable  for  loss  occasioned  to  tho  trust  estate 
by  tho  felonious  acts  of  his  servant,  provided  such  servant  is  proporly 
entrusted  with  tho  custody  of  the  trust  i)i-oi>ert3',  and  is  selected  and 
employed  without  negligence:  and  semhle,  the  liability  of  a  trustee  is 
not  inci'cascd  by  the  fact  of  his  being  remunerated  for  his  services: 
Jobson  v.  Palmer,  [1893]  1  Ch.  71. 

(z)  See  post,   p.   1457. 

(a)  Ambl.    218.      Cf.   ante,  p.    705. 

(6)  3  Mac.  &  G.  568,  574. 

(c)  35  Beav.  603,  606;   L.   R.  1  Eq.  26. 

(rf)  See  per  Lord  Selborne,  L.  C,  in  Speight  v.  Oaunt.  9  A.  0.  1,5. 

(e)  3  Myhie  &  Cr.  496. 
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sentative  in  funds  or  upon  securities  not  authorized,  or  be  put 
within  the  control  of  persons  who  ought  not  to  be  entrusted 
with  it,  ajid  a  loss  be  thereby  eventually  sustained,  such  personal 
representative  will  be  liable  to  make  it  good,  however  unex- 
pected the  result,  however  little  likely  to  arise  from  the  course 
adopted,  and  however  free  such  conduct  may  have  been  from  any 
improper  motive  (/).  Thus,  if  he  omit  to  sell  property  when  it 
ought  to  be  sold,  and  it  be  afterwards  lost  without  any  fault 
of  his,  he  is  liable  {g) ;  or  if  he  leave  money  due  upon  personal 
security,  which,  though  good  at  the  time,  afterwards  fails  {h). 
And  the  case  is  stronger  if  he  be  himself  the  author  of  the  im- 
proper investment,  as  upon  personal  security,  or  an  unauthorized 
fund.  Thus  he  is  not  liable  upon  a  proper  investment  in  the 
three  per  cents,  for  loss  occasioned  by  the  fluctuations  of  that 
fund  (i),  but  he  is  for  the  fluctuations  of  any  unauthorized 
fund  {!{) .  So  when  the  loss  arises  from  the  dishonesty  or  failure 
of  any  one  to  whom  the  possession  of  part  of  the  estate  has 
been  entrusted:  Necessity,  which  includes  the  regular  course 
of  business  in  administering  the  property,  will,  in  equity, 
exonerate  the  personal  representative:  But,  if  without  such 
necessity,  he  be  instrumental  in  giving  to  the  person  failing 
possession  of  any  part  of  the  property,  he  will  be  liable  although 
the  person  possessing  it  be  a  co-executor  or  co-admini- 
strator "  (Z). 

(/)  Of  course  if  there  be  fraud  or  wilful  default  on  the  paxt  of  the 
executor,  or  he  be  actuated  by  an  improper  motive,  he  will  be  liable 
for  any  loss:  De  Cordova  v.  De  Cordova.,  4  A.  C.  692. 

{g)  Phillips  v.  Phillips,  2  Freem.  11,  ante,  p.  1424;  Fry  v.  Fry,  27 
Beav.  144. 

(h)  Powell  v.  Evans,  5  Ves.  839;  Tebbs  v.  Carpenter,  1  Madd.  290. 
Or  if  he  fail  to  take  legal  proceedings  to  enforce  payment  of  the 
trust  funds  if  not  paid  within  a  reasonable  time,  unless  he  has  a 
(well-founded  belief  that  such  proceedings  would  be  fruitless:  Pe 
Brogden,  38  0.  D.  546;  or  if,  even  on  the  advice  of  a  competent 
solicitor  and  surveyor,  he  invest  on  a  freehold  security  of  an  improper 
chanacter,  such  as  brickworks,  though  within  the  terms  of  a  power 
of  investment  on  real  property:  Re  Whiteley,  33  C.  D.  247;  12  A.  0. 
727.     See   also  ante,  pp.  1425,  1440.     • 

(0  Peat  V.    Crane,  3  Dick,  499,  note;  ante,  p.  1430. 

(h)  Hancom  v.  Allen,  2  Dick,  498;  Howe  v.  Lord  Dartmouth,  7  Ves. 
137;    ante,   p.   1430. 

{I)  Langjord  v.  Oascoyne,  11  Ves.  333,  pest,  pp.  1452,  1454;  Ship- 
brook  v.  Lord  Hinchinbrook,  11  Ves.  252;  16  Ves.  477,  post,  p.  1452; 
Undenvood  v.  Stevens,  1  Meriv.  712,  post,  p.  1458;  Styles  v.  Ouy,  1 
Mac.  &  Or.  422,  post,  p.  1456;  Trutch  v.  Lamprell,  20  Beav.  116. 
The  following  are  cases  bearing  on  the  general  principles  above  stated, 
viz.,  Bacon  v.  Clark,  3  M.  &  Or.  294;  Loivry  v.  Fulton,  9  Sim.  115; 
Munch  v.  Cockerell,  9  Sim.  339;  5  M.  &  Or.  178;  Broadhurst  v.  Balguy, 
1  Y.  &  OoU.  Oh.  0.  16;   Booth  v.  Booth,  1  Beav.  125;  Phillip  son  v. 


44  &  45  Vict. 
c.  41,  s.  56. 
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Modern  legislation  has,  however,  gone  some  little  way  to- 
wards alleviating  the  burden  of  responsibility  which  was  thrown 
on  executors  and  trustees  by  the  earlier  decisions.  Thus,  by 
sect.  56  of  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41), 
it  is  provided  that:—  Receipt  in 

(1.)  "  Where  a  solicitor  produces  a  deed,  having  in  the  body  deed  or 

thereof  or  indorsed  thereon  a  receipt  for  consideration  authority  for 
money  or  other  consideration,  the  deed  being  executed,  pa-jToent  to 
or  the  indorsed  receipt  being  signed,  by  the  person 
entitled  to  give  a  receipt  for  that  consideration,  the 
deed  shall  be  sufficient  authority  to  the  person  liable 
to  pay  or  give  the  same  for  his  paying  or  giving  the 
same  to  the  solicitor,  without  the  solicitor  producing 
any  separate  or  other  direction  or  authority    in    that 
behalf  from  the  person  who  executed  or  signed  the 
deed  or  receipt. " 
(2.)  "  This  section  applies  only  in  cases  where  consideration 
is  to  be  paid  or  given  after  the  commencement  of  this 
Act." 
And  by  sect.  17  of  the  Trustee  Act,  1893  (56  &  57  Vict.   56  &  57  Vict, 
c.  53),  replacing  sect.  2  of  the  Trustee  Act,  1888  (51  &  52  Vict.  %  ^^:  '•  V" 

,        ,  •Til  xCOOGipti  Ot 

C.   59),  it  IS  provided  that: —  money  by 

(1.)  "A  trustee  (m)  may  appoint  a  solicitor  to  be  his  agent  to  a^^^A**""  ^ 
receive  and  give  a  discharge  for  any  money  or  valuable 
consideration  or  property  receivable  by  the  trustee 
under  the  trust,  by  permitting  the  solicitor  to  have 
the  custody  of,  and  to  produce,  a  deed  containing  any 
such  receipt  as  is  referred  to  in  section  fifty-six  of  the 
Conveyancing  and  Law  of  Property  Act,  1881;  and 
a  trustee  shall  not  be  chargeable  with  breach  of  trust 
by  reason  only  of  his  having  made  or  concurred  in 
making  any  such  appointment;  and  the  producing  of 
any  such  deed  by  the  solicitor  shall  have  the  same 
validity  and  effect  under  the  said  section  as  if  the 
person  appointing  the  solicitor  had  not  been  a 
trustee  (w) . 

Oatty,  7  Hare,  516;  Byrne  v.  Norcott,  13  Beav.  336;  Oarner  v.  Moore, 
3  Drowr.  277;  Lander  v.  Weston,  3  Drewr.  389;  CoUinson  v.  List-er, 
20  Beav.  356;  7  Do  G.  M.  &  G.  634;  Gibbin^  v.  Taylor,  22  Beav. 
344;  Selby  v.  Boieie,  4  Giff.  300;  Oriffith  v.  Porter,  25  Beav.  236; 
Fry  v.  Fry,  27  Beav.   144,  146. 

(m)  Which  in  this  Act  by  sect.  50  includes  an  executor  or 
administrator. 

(n)  See  Wolst.  Conv.  Act^,  10th  ed.  271;  lie  Hetling  and  Merton, 
[1893]  3  Ch.  269. 
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(2.)  "A  trustee  may  appoint  a  banker  or  solicitor  to  be  his 
agent  to  receive  and  give  a  discharge  for  any  money 
payable  to  the  trustee  under  or  by  virtue  of  a  policy 
of  assurance,  by  permitting  the  banker  or  solicitor  to 
have  the  custody  of,  and  to  produce,  the  policy  of 
assurance,  with  a  receipt  signed  by  the  trustee,  and  a 
trustee  shall  not  be  chargeable  with  a  breach  of  trust 
by  reason  only  of  his  having  made  or  concurred  in 
making  any  such  appointment. 

(3.)  "  Nothing  in  this  section  shall  exempt  a  trustee  from 
any  liability  which  he  would  have  incurred  if  this  Act 
had  not  passed,  in  case  he  permits  any  such  money, 
valuable  consideration,  or  property  to  remain  in  the 
hands  or  under  the  control  of  the  banker  or  solicitor 
for  a  period  longer  than  is  reasonably  necessary  (o)  to 
enable  the  banker  or  solicitor  (as  the  case  may  be)  to 
pay  or  transfer  the  same  to  the  trustee  (p). 

(4.)  "  This  section  applies  only  where  the  money  or  valuable 
consideration  or  property  is  received  after  the  24th 
day  of  December,  1888. 

(5.)  "  Nothing  in  this  section  shaU  authorize  a  trustee  to  do 

anything  wliich  he  is  in  express  terms  forbidden  to  do, 

or  to  omit  anytliing  which  he  is  in  express  terms 

directed    to    do,    by    the    instrument    creating     the 

trust." 

59  &  60  Vict.       By  sect.   3  of  the  Judicial  Trustees  Act,   1896   (59  &  60 

P    te  tionof  ^^^^-  ^-  ^^)'  ^^  ^^  enacted  as  follows:  — 

trustees  in  n  ^,  "  jf  it  appears  to  the  Court  that  a  trustee  (o),  luhether 

cases  of  ^'  ,     '^  i  .       . 

breach  of  appointed  Under  this  Act  or  not,  is  or  may  be  per- 

sonally liable  for  any  breach  of  trust,  whether  the 
transaction  alleged  to  be  a  breach  of  trust  occurred 
before  or  after  the  passing  of  this  Act,  but  has  acted 
honestly  and  reasonably,  and  ought  fairly  to  be 
excused  for  the  breach  of  trust  and  for  omitting  to 
obtain  the  directions  of  the  Court  in  the  matter  in 
which  he  committed  such  breach,  then  the  Court  may 

(o)   Wyman  v.  Paterson,  [lOXK)]  A.   C.   271. 

(p)  In  order  to  bring  into  operation  this  sub-section,  the  executor 
must  have  known  or  ought  to  have  known  of  the  receipt  of  the  money: 
Be  Sheppard,  [1911]  1  Oh.  50. 

(q)  Bj  sect.  1  (2)  of  the  Act,  the  administration  of  the  property  of  a 
deceased  person,  whether  a  testator  or  intestate,  shall  be  a  trust,  and 
the  executor  or  administrator  a  trustee,  within  the  meaning  of  this 
Act.     See  He  Batdiff,  [1898]  2  Ch.  352. 
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relieve  the  trustee  either  wholly  or  partly  from  per- 
sonal liability  for  the  same. 

(2.)  "  This  section  shall  come  into  operation  at  the  passing 
of  this  Act." 

No  general  rules  or  principles  can  be  laid  down  as  those  to  be 
acted  on  in  carrying  out  this  section:  each  case  depends  on  its 
OAvn  circumstances.  But  the  trustee  must  be  shown  to  have 
acted  reasonably  as  well  as  honestly  (r)  and  ought  fairly  to 
be  excused  (s). 

Tho  onus  is  on  a  trustee  who  applies  for  relief  under  the 
section  to  prove  that  he  has  satisfied  its  requirements.  One 
test  in  the  case  of  a  trustee  lending  trust  moneys  may  be 
whether  he  would  have  acted  in  the  same  way  if  the  money  had 
been  his  own.  Prima  facie,  the  provisions  of  the  Trustee  Act, 
1893,  s.  8,  constitute  a  reasonable  standard  by  which  his  conduct 
in  such  matters  may  be  judged  (t). 

Tho  section  applies  to  the  case  of  an  executor  who  has  com- 
mitted a  devastavit,  but  in  construing  the  section,  the  Court  is 
bound  to  remember  the  provisions  of  22  &  23  Vict.  c.  35,  s.  29, 
and  to  see  that  there  has  been  no  undue  delay  in  advertising 
for  claims  (u). 

The  section  is  not  confined  to  cases  of  breach  of  trust,  but 
applies  to  an  action  for  a  common  account  (x) . 

Semble,  the  statute  does  not  by  implication  confer  jurisdiction 
on  the  Court  to  exercise  by  anticipation  tho  authority  thereby 
conferred  upon  it,  so  as  to  excuse  a  breach  of  trust  which  is 
only  contemplated  (y). 

Relief  has  been  given  where  an  executor  neglected  to  sue 
for  a  debt  (z),  where  executors  remitted  money  to  their  solici- 
tors for  administration  purposes  (a),  where  an  executor  com- 
promised  a  claim   of    his    co-executor  (b),  where  by  mistake 

(r)  Re  Turner,  [1897]  1  Ch.  536;  7?e  Lord  de  Clifford's  Estate,  [1900] 
2  Ch.  707.  Where  trustees,  eiToncously  assuming  thoy  had  a  powoi- 
of  sale,  made  an  othorwi.se  proper  sale  of  settled  Iciusoholds,  thoy  were 
relieved  under  this  .section:  Perrins  v.  Bellamy,  [1898]  2  Ch.  521; 
[1899]  1  Ch.   797. 

(s)  National  Trustees  Co.  v.  Oeneral  Finance  Co.,  [1905]  A.  C.  373. 

(0  Re  Stuart,  [1897]  2  Oh.  583. 

{u]  Re  Kay,  [1897]  2  Ch.  518. 

(cc)  Re  Kay,  supra;  Re  Lord  de  Clifford's  Estate,  [1900]  2  Ch. 
707,  716. 

(y)  Re  ToUemache,  [1903]   1   Ch.    457,  466;    [1903]   1   Oh.   955. 

(z)   Re  Roberts,  76  I..  T.  479;    Re  Grindey,  [18981  2  Ch.   593. 

(a)  Re  Mackay,  [1911]  1   Ch.   300;    Re  de  Clifford,  supra. 

(6)  Re  Houghton,  [1904]  1  Oh.  622,  G26. 
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In  what  case 
an  executor 
is  liable 
for  the 
devastavit 
of  Ms  co- 
executor. 


money  was  paid  to  the  wrong  persons  (c),  where  too  large  a  sum 
was  advanced  on  mortgage  {d) . 

Relief  was  refused  where  trust  funds  were  advanced  on  im- 
proper security  (e),  on  a  second  mortgage  (/),  or  on  a  contri- 
butory mortgage  (^),  where  some  shares  were  paid  without 
retaining  sufficient  to  satisfy  the  others  iji),  where  a  trust  for 
conversion  was  postponed  for  14  years  {%),  where  trustees 
omitted  to  seek  advice  (fc). 

It  is  not  necessary  to  plead  the  Act  as  a  defence  (/) . 

A  devastavit  by  one  of  two  executors  or  administrators  will 
not  charge  his  companion  (m),  provided  he  has  not  intentionally 
or  otherwise  contributed  to  it:  For  the  testator's  having  mis- 
placed his  confidence  in  one  shall  not  operate  to  the  prejudice 
of  the  other  (n) . 

Hence,  an  executor  will  not,  under  ordinary  circumstances, 
be  responsible  for  the  assets  come  to  the  hands  of  his  co- 
executor  (o).  Hence,  also,  the  circumstances  that  one  of  two 
executors  had  notice  of  the  existence  of  a  debt  of  superior 
degree,  which  he  concealed  from  his  co-executor,  did  not  affect 
the  latter,  so  as  to  make  him  guilty  of  a  devastavit  by  paying 
an  inferior  debt  (p);  though,  perhaps,  if  notice  to  one  executor 
were  proved,  and  nothing  more  appeared,  it  would  have  been 
presumed  that  he  communicated  it  to  his  co  executor  (g) . 

But  where  an  executor,  possessing  assets  of  his  testator,  hands 
over  those  assets  to  a  co-executor,  and  they  are  misapplied  by 
that  co-executor,  there  the  executor,  who  so  hands  them  over, 


(c)  Be  Allsop,  [1914]  1  Ch.  1. 

(d)  Palmer  v.  Emmerson,  [1911]  1  Oh.  758. 

(e)  Re  Turner,  supra;  Be  Stuart,  supra;  Shaw  v.  Cates,  [1909]  1 
Ch.  389;  but  see  Palmer  v.  Emmerson,  supra. 

(/)  Ch0pman  v.   Browne,  [1902]  1  Ch.    785. 

Ig)  Be  Dive,  [1909]  1  Ch.  328. 

[h)  Be  Brookes,  [1914]  1  Ch.  558. 

(0  Be  Barker,  77  L.  T.   712. 

(k)  Chupman  v.  Browne,  supra;  Be  Houghton,  supra. 

(l)  Be  Pawson,  11911}  1   Ch.   541. 

(m)  Wentworth,  Off.  "Ex.  306,  14th  edit.;  Anon.,  Dyer,  210,  a; 
Hargthorpe  v.  Millforth,  Cro.  Eliz.  318;  Williams  v.  Nixon,  2  Beav. 
472. 

C«)  Cro.  EHz.  319. 

(o)  Cro.  Eliz.  319;  Littlehales  v.  Gascoyne,  3  Bro.  Chanc.  Cas.  74; 
Williams  v.  Nixon,  2  Beav.  472;  Dix  v.  Burford,  19  Beav.  412,  by 
Eomilly,  M.    E.     See  also  Trustee  Act,  1893,  s.   24,  post.  p.   1457. 

{p)  Hawkins  v.  Day,  Ambl.  162. 

{q)  Ibid.  See  Timson  v.  Bamsbottom,  2  Keen,  35;  Smith  v.  Smith, 
2  Or.  &  M.  231;  Meux  v.  Bell,  1  Hare,  73. 
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will  be  answerable  for  their  misapplication,  unless  he  can  show 
a  good  reason  for  having  so  acted  (r). 

The  rule  may,  perhaps,  be  stated  to  be,  that  where,  by  any 
act  done  by  one  executor,  any  part  of  the  representative  estate 
comes  to  the  hands  of  his  co-executor,  the  former  will  be 
answerable  for  the  latter,  in  the  same  manner  as  he  would  have 
been  for  a  stranger,  whom  he  had  entrusted  to  receive  it(s). 
Accordingly,  although  the  appointment  of  one  of  several 
trustees  to  manage  the  property  would  not  per  se  make  the 
other  trustees  responsible  for  his  acts,  yet  it  would  make  the 
trustee  so  appointed  the  agent  of  the  other  trustees  for  those 
purposes,  and  render  them  responsible  for  his  acts,  so  far  as 
they  would  have  been  responsible  for  the  acts  or  receipts 
of  a  stranger  {t). 

But  if  an  executor  is  merely  passive,  by  not  obstructing  his 
co-executor  from  getting  the  assets  into  his  possession,  the 
former  is  not  necessarily  responsible  (w) .     If,  however,  the  one, 

(?)  Townsend  v.  Barber,  Dick.  356;,  Maopherson  v.  Macpherson, 
1  Macq.  H.  of  L.  243.  However,  in  the  case  of  Davis  v.  Sjmrling, 
1  Russ.  &  M.  66,  an  executor  was  employed  by  his  co-executor  as  his 
agent  to  sell  an  estate  which,  under  the  Will  of  the  testator,  the  co- 
executor  alone  had  power  to  sell:  The  executor  so  employed  handed 
over  the  price  of  the  estate  to  the  co-executor,  who  afterwards  mis- 
applied it:  And  Sir  John  Leach,  M.  E,.,  held,  that  although,  by  the 
Will  of  the  testator,  the  price  of  the  estate,  when  sold,  was  to  be 
considered  as  part  of  his  personal  estate,  yet  the  executor,  so  handing 
it  over,  was  not  accountable  for  the  misapplication  of  it;  inasmuch  as 
ho  had  no  legal  right  to  retain  it:  for  it  was  in  his  hands,  not  as 
executor,  but  simply  as  agent  of  his  co-executor,  who  alone  had  power 
to  sell  the  estate  and  to  receive  the  price  of  it. 

(s)  Sec  Mr.  Cox's  note  to  Churchill  v.  Ilohson,  1  P.  Wmd.  241,  and 
Lord  Thurlow's  judgment  in  Sadler  v.  Hobbs,  2  Bro.  C.  0.   117. 

(t)  Home  v.  Prinr/le,  8  01.  &  F.  264,  268.  See  also  Toplis  v. 
Hurrell,  19  Beav.  423,  where  the  rule  here  stated  was  adopted  by 
Eomilly,  M.  R.  Se<?  also  Candler  v.  Tillett,  22  Beav.  263;  Cowell  v. 
Gatcombe,  27  Beav.  568;  Ingle  v.  Partridge,  32  Beav.  661.  It  was  held 
by  the  Oourt  of  Appeal  in  Re  Oas^quoigne,  [1894]  1  Oh.  470,  tliat  the 
proposition  in  Candler  v.  Tillett,  fiupra,  that  an  executor  who  does  an 
act  by  which  his  oo-executor  obtains  sole  possession  of  a  part  of  the 
testator's  estate  is  liable  for  the  co-executor's  misapplication  of  it, 
must  be  read  "  who  unnecessarily  does  an  act."  Such  an  act  is  not 
"  unnecessary "  if  it  is  done  in  the  regular  course  of  business  in 
administering   the  property. 

{u)  Langford  v.  Ga^coifne,  11  Ves.  335;  Candler  v.  Tillett,  22  Beav. 
257.  This,  it  would  seem,  applies  only  to  cases  where  the  question 
arises  under  a  decree  for  the  common  accounts,  and  not  under  a  special 
charge  against  the  executor  for  wilful  neglect  and  default:  Terrell 
v.  Mathew,  1  M.  &  G.  433,  not(>  (a).  See  also  the  remarks  of  the 
reporters  of  that  case,  ibid.  He  would  clearly  Ix^  liable  if  he  stood  by 
and  saw  his  co-executor  commit  a  broach  of  duty.  See  the  ciuses  ciUxi 
pos(!,  pp.    1456,  1467. 
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in  any  way,  contributes  to  enable  the  other  to  obtain  possession, 
he  is  answerable,  notwithstanding  his  motive  be  innocent,  unless 
he  can  assign  a  sufficient  excuse  {x).  Thus  in  the  case  of  eeveral 
executors,  if,  by  agreement  among  themselves,  one  is  to  receive 
and  intermeddle  with  such  part  of  the  estate,  and  another  with 
such  a  part,  each  of  them  will  be  chargeable  for  the  whole; 
because  the  receipts  of  each  are  pursuant  to  the  agreement  made 
between  them{y).  So  where  A.,  B.,  C,  D.  and  E.  (the  two 
latter  being  married  women)  took  out  administration  to  an 
intestate,  and  afterwards  appointed  C.  to  be  the  acting  adminis- 
trator, and  directed  the  creditors  to  pay  their  debts  to  him:  and 
C.  became  insolvent;  it  was  held  that  A.,  B.  and  the  husbands 
of  D.  and  E.,  were  responsible  for  C.'s  receipts  {z).  So  where  a 
man  made  several  executors,  who  all  joined  in  the  sale  of  the 
testator's  goods,  but  one  only  received  the  money,  and  he 
became  insolvent;  it  was  held  that  they  should  all  be 
charged  (a). 

Accordingly,  an  executor,  having  a  fund  standing  in  the 
joint  names  of  himself  and  another,  cannot,  upon  the  mere 
representation  of  the  co-executor,  be  justified  in  doing,  without 
further  inquiry,  an  act  that  is  an  exercise  of  power  over  that 
fund:  the  act  must  be  necessary  for  the  purposes  of  the  Will, 
and  he  has  the  duty  imposed  upon  him  of  exercising*  at  least 
ordinary  and  reasonable  diligence  to  inquire  whether  the  repre- 
sentation of  the  co-executor  is  true  (6). 

If  an  executor  has  been  dealing  with  the  assets  for  a  con- 
siderable time,  much  beyond  that  period  in  which,  according  to 
the  ordinary  course,  the  debts  would  be  paid,  and  he  applies  to 
the  other  executor  to  have  a  fund  put  into  his  hands  exclusively, 
and  the  other  does  inquire,  and  satisfies  himself  that  there  are 
debts  unpaid,  and  the  real  purpose  of  the  executor  making  the 
application  was  to  apply  the  fund  to  the  discharge  of  debts; 
and  if  it  turns  out  afterwards,  that  he  had  in  his  own  hands  a 

(a?)  Langford  v.  Oa^coyne,  11  Ves.  335;  Hewett  v.  Foster,  6  Beav. 
259;  Broadhurst  v.  Balguy,  1  Y.  &  C.  0.  0.  16.  See  also  note  (s), 
supra. 

(y)  Gill  V.  Att.-Gen.,  Hardr.  314;  cf.  Lewis  v.  No-hbs,  8  0.  D.  591; 
Moses  V.  Levi,  3  Y.  &  C.  C.  C.  359. 

(z)  Lees  v.  Sanderson,  4  Sim.   82. 

(c)  Ap^yn  V.  Brewer,  Prec.  Oban.  173;  Burrows  v.  Walls,  5  De  G.  M. 
&  G.  233. 

(6)  Shipbrook  v.  Lord  Hinchinbrook,  11  Ves.  254;  16  Ves.  477; 
H"WPtt  V.  Foster,  6  Beav.  259;  Broadhurst  v.  Balguy,  1  Y.  &  CJoll. 
Ch.  0.  16. 
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fund  sufficient  for  the  payment  of  those  debts,  and  therefore 
the  application  of  the  other  fund  to  that  purpose  was  unneces- 
sary, and  that  fund  Avas  not  in  fact  devoted  to  the  purpose  for 
which  is  Avas  provided,  it  would  be  impossible  for  the  executor, 
who  parted  with  it,  to  discharge  himself:  He  would  be  subject 
to  the  imputation  of  negligence,  as  -having  been  too  easy  with 
his  ico-executor ;  too  remiss  in  not  asking  how  he  had  been 
dealing  with  the  assets  in  his  hands.  It  waa  accordingly  held 
by  Lord  Eldon,  in  Shipbrook  v.  Lord  Hinchinbrook  (c),  that 
where  executors  joined  in  a  transfer  of  stock,  vested  in  the  name 
of  all  the  executors,  to  a  co-executor,  upon  his  groundless  repre- 
sentation that  it  was  required  for  debts,  the  executors  were 
answerable  for  the  whole  of  the  produce  of  the  stock  which  they 
could  not  prove  to  have  been  applied  by  the  co-executor  to  the 
payment  of  debts  of  the  testator:  But  his  Lordship  further 
held,  that  they  were  not  liable  so  far  as  they  could  prove  tJie 
application  to  that  purpose,  although  he  possessed  other  funds, 
part  of  the  assets,  not  through  them,  which  funds  he  wasted. 

Again,  in  Longford  v.  Gascoyne  (d),  it  appeared  from  the 
affidavit  of  a  witness,  that  on  the  day  after  the  testator's  f uneml, 
his  three  executors,  Gascoyne,  Spurreli  and  Lambert,  met  at  his 
house,  and  his  widow,  being  present,  left  the  room  to  fetch  a 
bag  of  money:  Upon  her  return  with  it,  she  asked  the  witness 
to  which  of  the  executors  she  should  deliver  it;  and  the  witness 
not  then  having  a  good  opinion  of  Gascoyne's  circumstances, 
advised  her  to  give  it  to  Spurreli;  upon  which  sho  passed  by 
Gascoyne  and  Lambert,  who  were  sitting  near  the  door,  and 
gave  the  bag  into  the  hands  of  Spurreli,  who  counted  the  money 
over,  and  then  delivered  it  into  the  hands  of  Gascoyne:  The 
witness  further  stated,  that  at  the  time  Gascoj'ne  was  not  re- 
puted to  be  in  good  circumstances:  And  Sir  Wm.  Grant  held, 
that  the  money  must  be  considered  to  have  been  so  far  in  the 
hands  of  SpurreU,  tliat  he  was  answerable  for  what  afterwards 
became  of  it;  but  that  as  to  the  other  executor,  Lambert,  it  was 
impossible  to  charge  him:  for  that  he  had  neither  done  nor 
said  anything  that  in  any  degree  contributed  to  the  loss  of  the 
money,  or  to  its  getting  into  the  hands  of  Gascoyne:  And  hia 

(c)  11  Yc^.  252;  S.  C,  16  Vo«.  477.  See  al^  Mendcs  v.  OuedalUi, 
2  Johns.  &  H.  259;  Chambers  v.  Minchin,  7  V*'^.  186;  Underwood  v. 
Stevens,  1  Meriv.  713;  Williams  v.  Nixon,  2  Eeav.  472;  Ilewett  v. 
Foster,  6  Bcav.  259;  Broadhurst  v.  Balijwy,  1  Y.  &  Coll.  Oh.  0.  16. 

{d)  11  Vcs.  333. 
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Honour  observed,  tliat  it  was  not  incumbent  upon  one  executor 
by  force  to  prevent  the  money  getting  into  the  hands  of  another. 

So  in  Moses  v.  Levi  (e),  a  testatrix  bequeathed  the  residue 
of  her  property  to  certain  persons,  some  of  whom  lived  in  the 
west  of  England,  and  others  in  Norfolk,  and  she  appointed 
two  persons  to  be  executors,  one  of  whom  lived  at  Clifton,  and 
the  other  at  Diss:  The  executors  having  paid  all  the  debts  and 
specific  legacies  of  the  testatrix,  entered  into  an  arrangement  by 
which  the  Clifton  executor  was  to  pay  the  residuary  legatees  in 
the  west  of  England,  and  the  Diss  executor  those  in  Xorfolk; 
and  the  residuary  funds  were  apportioned  between  them  for 
that  purpose:  The  Diss  executor  made  default  in  payment  of 
one  of  the  legatees  in  that  neighbourhood:  And  Alderson,  B., 
held  that  the  other  executor  was  responsible  for  the  default. 

But  if  one  executor  places  the  property  of  the  testator  in 
the  hands  of  the  other,  who  happens  to  be  a  banker,  or  in  such 
a  situation  that  the  act  is  not  imprudent,  the  executor  so 
depositing  shall  not  be  charged  in  case  of  a  loss;  for  if  he  had 
been  a  sole  executor,  and  had,  under  the  same  circumstances, 
placed  the  money  in  a  banker's  hands,  he  would  not  have  been 
liable  (/).  So  if  an  executor  in  the  country  executes  a  power 
of  attorney  to  a  co-executor  in  to-vvn  for  the  purpose  of  changing 
a  fund  of  the  testator,  as  the  Court  would  order  it  to  be  changed, 
as  from  the  long  annuities  to  three  per  cents.,  the  act  is  justifi- 
able, being  for  a  purpose  belonging  to  the  administration  of 
assets;  but  not  to  change  it  to  an  unauthorized  investment  (g). 
So  in  Bacon  v.  Bacon  (h),  where  an  executor  living  in  London, 
paid  money  to  his  co-executor,  who  had  been  the  confidential 
agent  and  attorney  of  the  testator,  for  the  purpose  of  paying 
debts  in  the  country  w^here  he  resided,  and  the  money,  was  lost 
by  his  insolvency.  Lord  Loughborough  held,  that  the  executor, 
who  had  paid  the  money  under  sucli  circumstances,  should  not 
be  charged  with  the  loss  (i) . 

(e)  3  Younge  &  Coll.  359.     See  also  Lewis  v.  Nobbs,  8  C.  D.  591. 

(/)  Churchill  V.  Hobson,  1  P.  Wms.  241;  Chambers  v.  Minchin, 
1  Ves.  198.  See  also  Att.-Gen.  v.  Randell,  MS.  Eep.  21  Vin.  Abr. 
534,  tit.  Trust.;  (N.  a.)  pi.  9.  As  to  delegation,  see  ante,  p.  1442. 
See  also   ante,  pp.  705,  1408. 

{g)  Chambers  v.  Minchin,  7  Ves.  193,  bv  Lord  Eldon.  See  ante, 
p.  1444. 

(h)  5  Ves.  331. 

(i)  This  decision  was  approved  of  by  Lord  Eldon,  in  Chambers  v. 
Mivchin,  7  Ves.  193.  See  Davis  v.  Spurling,  1  Euss.  &  M.  66,  wh-ere 
Sir   John  Leach,  M.    E.,    intimates,   that   an  executor,  handing  over 
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Again,  it  has  been  held,  that  one  executor  is  not  answerable  One  executor 
for  the  receipt  of  the  other,  merely  by  taking  probate,  per-  able  for 
mitting    the   other   to  possess  the  assets,  and  joining    in    acts  o^r^^^rd*^* 
necessary  to  enable  him  to  administer  (/<:):  Accordingly,  where  by  taking 
a  bill  of  exchange  was  remitted  to  two  agents,  payable  to  them  P''"''**^'  ^• 
personally,    who,    on  the  death  of    the  principal,    became  his 
executors,  Lord  Alvanley  held,  that  the  mere  indorsement  of 
one,  after  they  were  executors,  in  order  to  enable  the  other  to 
.receive  the  money,  -was  not  sufficient  to  charge  him  who  did 
not  receive  it  {I).     So  it  was  laid  down  by  Lord  Redesdale  in 
Joy  V.  Campbell  (m),  that  if  an  executor,  living  in  London, 
remits  money  to  his  co-executor  to  pay  debts  in  Suffolk,  "  he  is 
considered  to  do  this  of  necessity:  he  could  not  transact  business 
without  trusting  some  persons,  and  it  would  be  impossible  for 
him  to  discharge  his  duty,  if  he  is  made  responsible  where  he 
remitted  to  a  person  to  whom  ho  would  have  given  credit,  and 
would  in  his  own  business  have  remitted  money  in  the  same 
way:   It  would  be  the  same,  were  one  executor  in  India,  and 
another  in  England,  the  assets  being  in  India,  but  to  be  api^lied 
in  England;  there  the  co-executor  is  appointed  for  the  purpose 
«f   carrying    on    such    transactions;    and    the    executor  is  not 
responsible;  for  he  must  remit  to  somebody,  and  he  cannot  be 
wrong  if  he  remits  to  the  person  in  whom  the  testator  himself 
reposed  confidence'"  (w). 

assets  to  his  co-executor  for  the  express  payment  of  a  particular 
debt,  will  not  be  answerable  for  their  misapplication.  See  also  Castle 
V.  Warland,  32  Beav.  660;  but  in  Ilanhuvij  v.  Kirkland,  3  Sim. 
265,  on  a  marriage,  a  sum  of  stock  was  settled  for  the  separate  use  of 
the  wife  for  life,  remainder  for  the  husband  for  life,  remainder  for 
their  children,  with  power  to  change  securities  with  consent  of  the 
wife:  The  dividends  on  the  sto'.k  being  reduced,  ona  of  the  trustees, 
in  whom  the  husband  and  wife  principally  confided,  and  who,  with  liis 
partners,  was  their  solicitor,  informed  his  co-trustees  that  ho  had  an 
opportunity  of  investing  the  property  in  a  mortgage  at  5  per  cent., 
and,  with  the  consent  of  tJK'  husband  and  wife,  requested  his  co-trusto>cs 
to  execute  a  power  of  attorney  to  enable  him  to  sell  the  stock:  The 
co-trustees,  without  inquiring  into  the  matter,  complied:  The  trustee 
sold  the  stock  and  absconded:  And  Sir  L.  Shadwell.  V.-C,  held  that 
the  co-trustees  were  liable.  See  also  accord.  Broadhurat  v.  Dalguy, 
1   Y.  &  Coll.   Ch.    C.   16;    Trutch  v.    Lamprdl,  20  Beav.    116. 

(k)  Hovcy  V.  Blakpm<in,  4  Ves.  596.  But  see  ante,  p.  1451,  note  («), 
and  Styles   v.  Gw/,  1  Mac.  &  G.  422,  considered,  post.  p.   1456. 

(0  Hovey  v.  Blahaman,  4  Ves.  608,  609. 

(m)  1   Sch.  &  L-ef.  341. 

(n)  In  Speight  v.  Oaunt,  22  C.  D.  727,  744,  Jessel,  M.  II.,  comment- 
ing on  this  case  says:  "  That  is  a  mere  question  of  selecting  an  agent. 
Of  course,  although  the  testator  reposed  confidence  in  him  something 
else  might  happen  afterwards,  the  man  might  bivonie  insolvent,  or 
the  like,  it  does  not  mean  that,  but  it  is  au  additional  reason  that  a 
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But  the  rule,  it  should  seem,  was  different  at  law  prior  to  the 
Judicature  Act:  Thus,  in  Crosse  v.  Smith  (o),  it  was  held,  that 
an  executor  administering,  having  once  received  money,  assets 
of  his  testator,  could  not  discharge  himself,  under  a  plea  of 
plene  admimstravit  to  an  action  by  a  bond  creditor,  by,  show- 
ing that  he  paid  the  money  over  to  his  co-executor,  even  for 
the  purpose  of  satisfying  the  bond  creditor,  who  had  applied  for 
payment  to  such  co-executor,  if  the  co-executor  afterwards  mis- 
applied the  money  by  retaining  it  to  satisfy  his  own  simple 
contract  debt.  Now,  however,  the  rule  at  law  as  well  as  in 
equity,  is  that  the  executor  stands  in  the  position  of  a 
gratuitous  bailee,  and,  therefore,  cannot  be  charged  without 
some  wilful  default  (2?). 
Liability  of  It  may  here  be  mentioned  that  by  the  established  rules  of 
8tend8%Tnd  Courts  of  Equity,  it  is  the  duty  of  all  executors  to  watch  over, 
sees  a  breach  and,  if  necessary,  to  correct  the  conduct  of  each  other;  and  that 
mitted  by  lus  ^^  executor  as  well  as  a  truste\e,  who  stands  by  and  sees  a  breach 
co-tnisteo:  ^f  trust  committed  by  his  co-trustee,  becomes  responsible  for 
that  breach  of  trust  (g).  Accordingly  in  Booth  v.  Booth  (r), 
where  a  testator  bequeathed  to  his  partner  and  to  one  Batkin 
his  personal  estate,  upon  trust  to  invest  the  same,  for  the  benefit 
of  his  wife  and  children,  and  both  the  executors  proved  the 
Will,  but  the  surviving  partner  retained  the  testator's  monies  in 
the  trade,  and  lost  them.  Lord  Langdale,  M.  E,.,  held,  that 
Batkin,  who  took  no  active  part  in  the  trusts,  but  was  cognizant 
of  the  breach  of  trust,  and  took  no  proceedings  to  prevent  it, 
was  responsible  for  the  consequences  of  the  breach  of  trust.  So. 
in  Lincoln  v.  Wright  (s),  two  executors,  who  permitted  their 
co-executor  to  retain  in  his  hands  the  ascertained  residue,  were 
held  by  the  same  learned  Judge  to  be  liable  for  a  breach  of 
trust.  Again,  in  Styles  v.  Guy  (t),  where  two  out  of  three 
executors,    with    the    knowledge    that    there    were    unsettled 


man  who  was  in  good  credit  at  the  time  was  actually  named  as  executor 
by  the  testator." 

(o)  7  East,  246. 

(p)  Job  V.  Job,  6  C.  D.  562,  explained  in  Meyer  v.  Murray.  8 
C.  D.  424;  Judic.  Act,  1873,  s.  25,  sub-s.  11.  See  ante,  pp.  1282. 
1427. 

(q)  Styles  v.  Guy,  1  Mac.  &  G.  433,  by  Lord  Cottenham;  Williams 
V.  Nixon,  2  Beav.  475,  bv  Lord  Langdale;  Horton  v.  BrocMehurst, 
29  Beav.  510,  by  Eomilly,  M.  E. 

(r)  1  Beav.  125. 

(s)  4  Beav.  427. 

{t)  1  Mac.  &  G.  422. 
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accounts  subsisting  at  the  testator's  death  between  him  and 
their  oo-executor,  on  taking  which  thej  had  reason  to  believe 
that  the  latter  would  be  found  to  be  considei-ably  indebted  to 
the  estate,  took  no  effectual  measui-es  to  compel  him  to  account 
and  pay  or  secure  the  balance  for  several  years,  at  the  end  of 
which  he  became  bankrupt,  Lord  Cottenham  held,  that  the  sol- 
vent executors  (who  were  unable  to  prove  that  an  attempt  to 
recover  the  money  at  an  earlier  period  would  have  been  fruit- 
less) were  responsible  for  the  loss,  as  having  been  occasioned 
by  their  wilful  neglect  and  default  (w). 

In  cases  of  the  description  above  considered,  a  trustee  or  not  precluded 
executor  wiU  not  be  protected  by  the  usual  indemnity  clause,  ^y}^"^  ?8ual 

,  .        „  „  indemnity 

exonerating  him  from  all  responsibility  on  account  of  the  acts  clause, 
of  his   co-trustees  or  co-executors  (a;). 

The  Trustee  Act,  1893,  s.  24  (replacing  22  &  23  Vict.  c.  35,  Trustee  Act, 
6.  31),  provides  that  "A  trustee  shall,  without  prejudice  to  the  1*^93,  e.  24. 
provisions  of  the  instrument,   if  any,  creating  the  trust,   be  on  liability 
chargeable  only  for  money  and  securities  actually  received  by  °^  trustees, 
him,  notwithstanding  his  signing  any  receipt  for  the  sake  of 
conformity,  and  shall  be  answerable  and  accountable  only  for 
hi.s  ow:i  acts,  receipts,  neglects,  or  defaults,  and  not  for  those  of 
any  othev  trustee,  nor  for  any  banker,  broker,  or  other  jiersan 
with  Avhom  any  trust  money  or  securities  may  be  deposited,  nor 
for  the  insufficiency  or  deficiency  of  any  securities,  nor  for  any 
other  loss,  unless  the  same  happens  through  his  own  wilful 
default;  and  may  reimburse  himself,  or  pay  or  discharge  out  of 
the  trust  premises  all  expenses  incurred  in  or  about  tiie  execu- 
tion of  his  trusts  or  powers  "  {y). 

It  may  here  be  observed,  that  if  an  executor  administers  part  Liability  ot 
of  the  assets,  he  shall  be  charged  with  such  aa  he  has  roceivod,  ^'1,0^,^"'^'^ 

(w)  See  also  Egbert  v.  Butler,  21  Beav.  5G0;  Candler  v.  Tillett, 
22  Beav.  257;   Re  Ga^quoigne,  [18941  1  Oh.  470. 

(x)  Mucklow  v.  Fuller,  Jacob.  198.  !3ih>  al-x)  Underwood  v.  Stevens, 
1  Mcriv.  712;  Ilanh^iry  v.  Kirk'.and,  3  Sim.  2(35;  Williams  v.  Niion,  2 
Beav.  472;  Dix  v.  Burford,  19  B^av.  409;  Brumridge  v.  Brumridge, 
27  Boav.  5;  and  'per  Lord  Srlhorne  in  Re  Brier,  2  5  0.  D.  at  p.  243. 
But  where  the  Will  provided  that  any  trustea  who  .shall  pay  to  his 
00-trustoo,  or  enable  him  to  rectuve,  monic-i  for  the  general  purposca 
of  the  Will,  .should  not  be  obligixl  to  see  to  dui>  application  t  ler.-of 
or  Ix;  responsible  by  reason  of  o.Kprosa  or  implied  notice  of  th.-  m  s- 
application,  it  was  hold  that  this  was  a  good  anew  >r  t)  a  bill  again.st 
two  of  thiv;--  trustees  to  make  good  trust  moni<^  whieh  they  luui 
allowed  their  co-lru>tee  to  receive:  Wilkiiif^  v.  Itogq,  .3  Giff.  IIG. 
Se^e  accord.  T'a.-.s  v.  Dundas,  43  L.  T.  (365;  29  W.  R.  332. 

{y)  See,  as  to  this  section,  Re  Smith,  [1893]  1  Ch.  71;  Re  Bennett, 
ibid.  778;  Speight  v.  Oaunt,  9  Ap.  Oa3.  1. 
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noanoee  after  although  he  has  renounced  the  executorship,  and  paid  the  money 
Sid^tration.'  to  a  co-executor  who  proved  the  Will  {z) :  For  executors  must 
either  wholly  renounce,  or  if  they  act  to  a  certain  extent  as 
executors,  and  take  upon  them  that  character,  they  can  bei  dis- 
charged only  by  administering  the  assets  themselves,  or  by 
putting  the  administration  into  the  hands  of  a  Court  of 
Equity  (a).  Thus  in  Doyle  v.  Blake  (6),  A.,  named  executor 
in  a  WiU,  acted  on  behalf  of  particular  legatees,  disclaiming  an 
intention  of  interfering  generally:  He  afterwards  renounced 
formally  in  favour  of  B . ,  who  was  named  a  trustee  in  the  same 
Will,  who  thereupon  obtained  administration  cum  (estamento 
annexo :  B.  possessed  himself  of  tlie  assets,  and  afterwards  died 
insolvent:  And  it  was  held  that  A.  was  liable,  as  executor,  not- 
withstanding his  renunciation;  and  was  answerable  for  the  acts 
of  B.,  it  appearing  that  he  had  a  control  over  the  assets,  and  B. 
being  considered  as  having  obtaiued  possession  thereof  by  his 
means.  So  in  TJndermood  v.  Stevens  (c),  one  of  two  executors 
and  trustees  did  not  act,  otherwise  than  by  joining  with  his  co- 
executor  and  trustee  in  the  sale  of  stock  under  a  representation 
that  the  sale  was  necessary  for  payments  of  debts,  which  it  was 
not;  the  produce  was  received  by  the  latter,  and  the  greater 
part  applied  by  him  to  his  own  private  purposes:  And  the  first 
executor  was  held  chargeable  for  the  amount,  except  so  far  as 
any  part  was  applied  to  the  trust  purposes;  together  with 
interest  at  four  per  cent.;  notwithstanding  the  parties  bene- 
ficially interested  consented  to  and  approved  of  the  sale,  under 
a  similar  misrepresentation.  Again,  in  Rogers  v.  Frank  {d), 
the  defendant,  named  in  the  Will  as  executor,  did  not  prove  the 
WiU,  but  before  he  renounced,  he  collected  large  sums  belonging 
to  the  estate  of  the  testator:  And  it  was  held  that  he  was  liable 
to  be  sued  in  equity  in  the  character  of  executor  by  the  legatees 
under  the  WiU,  one  of  whom  was  also  executrix,  and  had  proved 
the  WiU  (e). 

But  an  executor,  who  has  not  proved,  is  not  to  be  considered 
as  acting,  by  assisting  a  co-executor  who  has  proved,  in  writing 
letters  to  collect  debts,  or  by  writing  directly  to  a  debtor  of  the 

(z)  Read  v.  Truelove,  Ambl.   417. 

(a)  Doyle  v.  Blake,  2  Sch.  &  Lef .  231,  245.    See  Eiky  v.  Eemmis,  1 
Uoyd  &  Groold,  lOl;   Norton  v.  Brocklehurst,  29  Beav.  504. 
(&)  2  Sch.  &  Lsf.  231. 

(c)  1  Mcriv.   712. 

(d)  1  Y.  &  J.  409. 

(e)  See  also  Harrison  v.   Graham,  stated  infra. 
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testator,  and  requiring  payment  (/) .  So,  if  one  of  two  persons 
named  executors  disclaims  and  renounces,  who  afterwards 
possesses  himself  of  assets  as  agent  to  the  other,  who  has  proved 
the  Will,  the  former  does  not  thereby  become  accountable  as 
executor  (^).  So  in  Stacey  v.  Elph{h),  a  person  named  as 
executor  and  trustee  under  a  WiU  did  not  formally  renounce 
probate  until  after  the  death  of  the  acting  executrix,  nor  did  he 
ever  disclaim  by  deed  the  trust  of  the  real  estate;  but  he  pur- 
chased a  part  of  the  real  estate,  and  took  the  conveyance  from 
the  widow,  Avho  was  tenant  for  life,  and  the  heir,  to  whom  the 
estate  'must  have  descended  upon  the  disclaimer  of  the  trust: 
During  the  life  of  the  acting  executrix,  however,  he  interfered, 
in  the  disposition  of  the  testator's  property,  as  her  friend  or 
agent:  and  it  was  held  that  he  was  not,  under  the  circum- 
stances, chargeable  as  executor  or  trustee.  But  in  Harrison  v. 
Grahwn  (^),  the  case  was  as  follows:  Barbara  Graham  by  Will 
appointed  her  mother,  her  sisters  Margaret  and  Elizabeth,  and 
her  brother  Robert,  her  executors,  and  died:  Alargarct  alone 
proved  the  Will,  and  acted  chiefly  as  executrix,  and  was  de- 
scribed as  the  only  acting  one,  in  a  letter  of  attorney  (>xecutod 
by  the  others,  who  were  therein  described  as  executors,  to 
empower  Margaret  to  receive  a  quantity  of  stock:  Robert,  by 
virtue  of  another  letter  of  attorney,  executed  by  the  other 
executors,  transferred  a  quantity  of  the  testatrix's  S.  S.  Stock, 
received  the  money,  and  paid  it  over  the  same  day  to  Margaret: 
After  this  she  and  the  mother  died,  making  Robert  their 
executor:  It  did  not  appear  that  Robert  had,  under  the  first 
executorship,  done  any  other  act  as  executor,  besides  giving 
the  one  letter  of  attorney,  and  receiving  the  other:  The  ques- 
tion was,  whether  this  was  such  an  act  of  administration  in 
Robert,  as  should  make  him  chargeable  as  to  his  own  estate: 
(The  Master  had  charged  him,  and  the  case  came  on,  upon 
exceptions  to  the  report:  Lord  Hardwicke: — "The  question 
in  the  case  is,  whether  or  no  this  defendant  had  acted  as 
an  executor,  and  consequently  whether  he  is  oliargcable?  I 
agree  that  there  may  be  cases  where  an  executor  may  act.  as 
an  attorney  to  the  other  executors.     If  an  executor  renounoes 


(/)   Orr  V.  Newton,  2  Cox,  274. 

(9)  Dove  V.  Everard,  1  lUiss.  &  M.  2:51.     See  also  Loivri/  v.  Fulton, 
9  SLm.   104. 

(h)   1  M.  &  K.  195. 

(0  .'3  Hill's  MS.  239;   1  P.  Wins.  241,  note  {>/)  lo  Gih  edit. 
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co-executor 
joining  in  a 
receipt. 


Trustee  Act, 
1893,  s.  24. 


and  then  acts  under  a  letter  of  attorney,  it  is  no  administration: 
for  it  depends  on  the  nature  of  the  act,  accompanied  with  any- 
other  acts.  Here  is  a  Will  and  four  executors.  The  Will  is 
proved  by  one  only,  with  a  reservation  of  the  rights  of  the  other 
three.  Here  appear  to  have  been  acts  done  by  them  all,  and  a 
letter  of  attorney  given  by  the  defendant,  together  with  the 
other  executors,  to  Margaret,  who  indeed  is  described  therein  as 
the  only  acting  executrix.  But  the  defendant  describes  himself 
there  as  an  executor.  This  was  clearly  acting  as  an  executor. 
Then  he  afterwards  accepts  another  letter  of  attorney  from 
Margaret,  and  the  rest  of  the  executors.  Shall  executors  be 
allowed  to  discharge  themselves  at  their  pleasure  from  being 
liable  to  assets?  Money  comes  into  his  hands,  he  pays  it  over 
to  Margaret;    this  cannot  discharge  him"(A:). 

It  is  a  general  rule,  that  where  an  executor  has-  once  proved 
the  Will,  he  cannot  renounce  his  representative  character,  and 
act  under  another:  he  can  do  no  act  in  regard  to  the  estate  for 
which  he  is  not  answerable  as  executor.  In  the  case  of  Graham 
v.  Keble  (l),  a  partner  in  a  house  of  agency  in  India,  where  a 
deposit  was  made  in  trust  for  a  particular  purpose,  was  made 
one  of  the  executors  of  him  who  made  the  deposit,  and  proved, 
the  WiU:  A  power  of  attorney  was  sent  from  the  executors  in 
Europe  to  the  house  of  agency,  for  them  to  act  under:  But  it 
was  held,  that  as  the  partner  named  executor  had  proved  the 
Will,  the  house  could  only  act  under  his  authority,  and  that  he 
himself  could  not  renounce  the  executorship,  and  act  in  another 
character.  But  a  co-executor,  Avho  proved,  but  never  acted, 
cannot  be  charged  by  reason  of  the  mere  circumstance  that  he 
received  a  letter  by  post  from  a  debtor  to  the  estate,  inclosing  a 
bill  of  exchange  on  account  of  his  debt,  which  bill  the  oo- 
executor  immediately  sent  to  the  acting  executor,  who  after- 
wards became  insolvent  (m) . 

Formerly  there  was  much  discussion  as  to  whether  an  executor 
who  joined  in  signing  a  receipt  for  money  of  which  he  had  never 
had  control,  but  which  had  been  received  by  his  CQ-executor, 
thereby  made  himself  liable  for  its  application  (n). 

The  non-liability  of  the  executor  appears  to  be  now  fully 


(k)  See  also  James  v.   Frearson,  1  Y.   &  C.  C.  C.   370;   and  ante, 
196. 

(0  2  Dow.  P.  0.  17. 
(m)  Balchen  v.  Scott,  2  Ves.  678. 
(n)  See  8th  Edit,  of  this  Work,  pp.    1840—1843. 
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settled  by  sect.  24  of  the  Trustee  Act,  1893  (56  &  57  Viot. 
c.  53)  (o). 

Although  it  is  true,  as  a  general  rule,  that  concurrence  in  When  a 
an  act  of  devastavit  on  the  part  of  the  parties  injured   by  j^^^l^ 
it,  or  acquiescence  without  original  concurrence,  will  release  concurrence 

or  &CC]  111" 

the  executors  (p),  yet  the  Court  must  inquire  into  all    the  esc^e. 
circumstances  which  induced  concurrence  or  acquiescence,  and 
ascertain   whether    their  conduct    really   amounts    to    such    a 
previous  sanction  or  subsequent  ratification  as  ought  to  relieve 
the  executors  from  responsibility  {q). 

It  may  be  noted  that  by  sect.  45  of  the  Trustee  Act,  1893  Trustee  Act, 
(56  &  57  Vict.  c.  53),  it  is  provided  that:  indo'mnitr' 

(1.)  "Where  a  trustee  (r)  commits  a  breach  of  trust  at  the  for  breaoJi 
instigation  or  request  or  with  the  consent  in  writing  (s) 
of  a  beneficiary,  the  High  Court  may,  if  it  thinks  fit, 
and  notwithstanding  that  the  beneficiary  maj-  be  a 
married  woman  entitled  for  her  separate  use  and 
restrained  from  anticipation,  make  such  order  as  to 
the  Court  seems  just  {t)  for  impounding  all  or  any 

(o)  Ante,   p.    1457. 

(jj)  Griffiths  V.  Porter,  25  Beav.  236.  See  Fletcher  v.  Collis,  [19051 
2  Oh.  24. 

(q)  Walker  v.  Symonds,  3  Swanst.  1;  Burrows  v.  Walls,  5  De  G.  M. 
&  G.  233,  251;  Davies  v.  Hodgson,  25  Beav.  177.  Negloct  to  sue, 
even  for  eighteen  years,  by  a  specialty  creditor,  is  not  such  acquies- 
cence in  the  non-payment  by  an  executor  of  a  sum  payable  under  a 
covenant  as  to  preclude  the  creditor  from  suing  or  charging  the  executor 
with  a  deva-^tavit  in  neglecting  to  convert  shares  in  a  l>ank,  which 
afterwards  failed,  and  raise  the  necessary  sum  to  pay  the  amount:  Re 
Baker,  20  0.  D.  230.  The  Court  of  Appeal  in  this  case  refused  to 
draw  any  inference  of  concurrence  or  acquiescence  from  neglect  to  sue 
within  the  time  limited  by  the  Statute  of  Limitations;  cf.  Re  Birch, 
27  0.  D.  622.  On  the  other  hand,  in  Sleem-an  v.  Wilson,  L.  E.  IS 
Eq.  36,  where  persons  claiming  as  beneficiaries  under  a  trust  ac- 
quiesced for  thirty-eight  yeai-s  in  no  steps  being  taken  towards  realiz- 
ing securities,  it  was  held  that  the  plaintiffs,  by  their  acquiescence,  had 
lost  their  right  to  make  any  claim  against  the  estate;  cf.  Dixon  v. 
Dixon,  9  0.  D.  587;  Re  Hulkes,  33  C.  D.  552.  See  further  on  the 
subject  of  laches,  ante,  p.  1082,  note  (e).  A  claim  founded  on  a 
devastavit  in  distributing  personal  estate  without  providing  for  a  mort- 
gage debt  was  hold  to  be  bai'red  after  six  years:  Re  Gale,  22  0.  D. 
820;  Lacons  v.  Warmoll,  infra.  An  executor  can  plo.id  the  Trustee 
Act,  1888,  against  a  creditor,  and  can  set  up  his  own  dciKistuvit  in 
order  to  obtain  the  benefit  of  the  statute:  Re  liloir.  [1914]  1  Oh.  2:\3. 
approving  dictum  in  Lacons  v.  Warmoll,  [1907]  2  K.  B.  364,  and 
following  How  V.   Winterton,  [1896]  2  Oh.  626. 

(;•)  Which  includes,  by  sect.  50,  an  executor  or  administrator. 

(.s)  The  words  "in  writing"  apply  6niy  to  "con,-«ent."  and  not  to 
"instigation"  or  "rcque.st":    Griffith  v.    Ilioghes,  [1892]   3  Oli.    105. 

(t)  The  discretion  which  this  section  confers  upon  the  Oourt  of 
ordering   that  the   interest  of   the  beneficiary   be  impounded  by  way 
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paxt  of  the  interest  of  the  beneficiary  in  the  trust 

estate  by  way  of  indemnity  to  the  trustee  or  person 

claiming  through  him." 

(2.)  "  This  section  shall  apply  to  breaches  of  trust  committed 

as  well  before  as  after  the  passing  of  this  Act,  but 

shall  not  apply  so  as  to  prejudice  any  question  in  an 

action  or  other  proceeding    which   was   pending    on 

the  24th  day  of  December,  1888,  and  is  pending  at 

the  commencement  of  this  Act." 

Distinction  It   may   be   observed,    in   concluding   this    subject,    that   in 

executors'        ChurchUl  V.   HobsoTi  (u),  Lord  Harcourt  took    a    distinction 

liability  between   creditors    and  legatees  (x).     But   Lord    Thurlow,  in 

between  .  .  . 

creditors  and  Sadler  V.  Hohbs  (ij),  said    that   this    seemed    to    him  an  odd 

legatees.  distinction,  that  a  creditor  should  have  a  right  to  charge  an 

executor  and  a  legatee  not.     It  would  seem,  however,  that  there 

may  be  cases  where  the  strictness  of  law  would  charge  a  man  as 

executor  as  to  creditors,  in  which  a  Court  of  Equity  would  not 

charge  him  as  to  legatees:  For  example,  legatees  are  bound  by 

the  terms  of  the  Will,  but  creditors  are  not  so:  and  therefore, 

in  many  instances  executors  would  be  discharged  as  against 

legatees,  though  not  as  against  creditors  (z). 

Present  law        It  remains  to  consider  the  doctrine  of  devastavit,  as  applied 

as  to  Liability  ^^  ^^^  ^^^^  q£  ^  married  woman,  executrix  or  administratrix. 
of  feme  ' 

covert  It  is  provided  by  the  Married  Women's  Property  Act,  1882 

«r«Vi»t.  (45&46Vict.c.75),that:- 

c-  75-  Sect.  1.  (2.)  "A  married  woman  shall  be  capable  of  entering 

into  and  rendering  herself  liable  in  respect  of  and  to  the  extent 
of  her  separate  property  on  any  contract,  and  of  suing  and  being 
sued,  either  in  contract  or  in  tort  or  otherwise,  in  all  respects  as 
if  she  were  a  feme  sole,  and  her  husband  need  not  be  joined  with 
her  ,as  plaintiff  or  defendant,  or  be  made  a  part}^  to  any  action 
or  .other  legal  proceeding  brought  by  or  taken  against  her;  and 
any  damages  or  costs  recovered  by  her  in  any  such  action  or 
proceeding  shall  be  her  separate  property;  and  any  damages  or 

of  indemnity  to  the  trust«-e,  ought  to  be  exercised  in  a  case  where  both 
the  trustee  and  the  instigating  beneficiary  were  aware  of  the  facts 
which  constitute  the  breach  of  trust:    Griffith  v.  Hughes,  ubi  supra. 

(w)  1  P.  Wms.  242. 

(x)  See  the  remark  of  Lord  Northington  on  this  distinction:  Haden 
V.  Parsons,  1  Eden,  148. 

(y)  2  Bro.  Ghanc.  Oas.  117. 

(z)  Doyle  V.  Blake,  2  Sch.  &  Lef.  239,  240. 
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costs  recovered  against  her  in  any  such  action  or  proceeding 
shall  be  payable  out  of  her  separate  property,  and  not  other- 
wise." 

And  by  sect.  24:  "The  word  'contract'  in  this  Act  shall 
include  ,the  acceptance  of  any  trust,  or  of  the  office  of  executrix 
or  administratrix,  and  the  provisions  of  this  Act  as  to  liabiliticfi 
of  married  women  shall  extend  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married  woman 
being  a  trustee,  or  executrix,  or  administratrix,  either  before  or 
after  ,her  marriage,  and  her  husband  shall  not  be  subject  to  such 
liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration.  The  word  'property'  in  this  Act  includes  a 
thing  in  action." 

And  by  sect.  18:  "A  married  woman  who  is  an  executrix 
or  administratrix  alone  or  jointly  with  any  other  person  or 
persons  of  the  estate  of  any  deceased  person,  or  a  trustee 
alone  or  jointly  as  aforesaid  of  property  subject  to  any  trust, 
may  sue  or  be  sued,  and  may  transfer,  or  join  in  transferring, 
any  guch  annuity  or  deposit  as  aforesaid  («),  or  any  sum  form- 
ing part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  as  aforesaid  {a),  or  any  share,  stock,  deben- 
ture, debenture  stock,  or  other  benefit,  right,  claim,  or  other 
interest  of  or  in  any  such  corporation,  company,  public  body,  or 
society  in  that  character,  without  her  husband,  as  if  she  were  a 
feme  sole.'' 

And  by  sect.  23:  "For  the  purpases  of  this  Act  the  legal 
personal  representatives  of  any  married  woman  shall  in  respect 
of  her  separate  estate  have  the  same  rights  and  liabilities  and 
be  subject  to  the  same  jurisdiction  as  she  would  be  if  she  were 
living." 

Before  the  passing  of  the  Married  Women's  Proporty  Act,  Liability  of 
1882,  if  a  feme   sole,  being  an   executrix   or  administratrix,  /",^,).^"„,."", 
wasted  the  goods  of  her  testator  or  intestate  and  then  married,  oxocutrix  for 
her  husband  was  liable,  as  long  as  the  coverture  lasted,  for  the  before 
devastavit  (h) .     But,  upon  her  death  his  liability  ceased:  And  ^.l'"''"'*^, 

^  ,       ,  ■  .  >»  omen  s 

such  being  the  principle  of  law.  Courts  of  Equity  have  held  Propertv 
that  thcT  could   not  establish   anv   rule   upon   the  differnnco  .^  V 


(a)  Soe  sect.  6  of  tlio  Act. 

(h)  Kljiff.t  V.   Hilton,  Oi-o.   Oai'.   603;    Hi-yirnrd's  Cai^r.  Monro,  761 
Lumley  v.'jiuttnn,  1  Roll.  Rep.  268,  269;  Bnchrlnrv.  Bran.  2  Vera.  60 
Oom.  "Diff.  Baron  and  Frmo  (N.);   Palmer  v.  Wnkrfirlcl,  ,'}  Boav.  227 
cf .  liability  of  hu-^band  or  his  pxocufor  for  di^bts  of  wifo.  ante,  p.  1386, 
and  in   respect  of  wife's  fraud  or  tort,  antr,  p.  1389. 


before 
marriAct>: 
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during 
coverture : 


husband's 
liability  after 
coverture  for 
assets  come 
to  his  hands: 


liability  of 
his  estate 
where  the 
wife  sur- 
vives. 


whether  the  husband  hud  or  hud  not  received  a  portion  with 
his  wife  (c) . 

It  must,  however,  be  observed,  that  if  the  wife  was  entitled 
to  any  choscs  in  action,  which  the  husband  did  not  reduce 
into  possession  in  her  lifetime,  so  that  it  became  necessary  for 
him  to  take  out  administration  to  her,  he  was  liable,  as  her 
administrator,  for  her  devastavit,  by  virtue  of  the  statute 
30  Car.  II.  c.  7  {d). 

With  respect  to  the  devastavit  of  the  wife  committed  during 
the  coverture,  the  husband  was  liable  in  law  and  in  equity,  as 
long  as  both  parties  were  alive,  for  the  acts  of  his  wife  as 
executrix  or  administratrix:  for,  as  she  had  no  povi^er  to  act 
alone,  his  assent  was  presumed  (e) :  And  it  was  held,  that  the 
husband,  though  living  separate  from  his  wife,  should  be 
charged  with  her  devastavit  (/) .  If  the  assets  were  wasted, 
during  the  coverture,  either  by  the  husband  or  wife,  a  creditor 
or  legatee  of  the  testator  might,  it  would  seem,  sue  the  wife  as 
well  as  the  husband,  and  if  she  predeceased  him,  her  estate  was 
answerable  (g). 

Upon  the  death  of  the  wife,  the  general  rule  at  law  was,  that 
the  liability  of  the  husband  (except  as  her  administrator)  for 
his  wife's  devastavit,  committed  as  well  during  coverture  as 
before,  ce-ased  (^). 

But  in  equity,  the  surviving  husband  was  liable  for  what- 
ever assets  came  to  the  hands  of  his  wife,  or  his  own  hands, 
during  the  coverture;  upon  the  principle  that  all  persons 
coming  into  possession  of  property  bound  by  a  trust  are 
chargeable  in  equity  as  trustees:  The  cases  establishing 
this  "head  of  equity  are  coUeoted  and  commented  upon  by 
Lord  Redesdalein  his  elaborate  judgment  in  Admrx.  Shaiv  (^), 
in  which  case  his  Lordship  held,  that  where  a  feme  covert 
obtained  administration,  and  the  goods  were  wasted   during 

(c)  Adair  v.  Shaw,  1  Sch.  &  Lcf.  263. 

(a)  See  a/nte,   p.   1340. 

(e)  Adair  v.  Shaw,  1  Sch.  &  Lef.  266. 

(/)  Paget  v.  Read,  1  Vern.  143. 

(g)  Kingham  v.  Lee,   15  Sim.   401,  by  Shadwell,  V.-O. 

(h)  Adair  v.  Skaiv,  1  Sch.  &  Lef.  261;  1  Saund.  219,  d,  note  to 
Wheatley  v.  Lane.  Likewii^e,  if  the  goods  of  the  testator  remain 
in  specie  in  the  bands  of  the  husband,  the  i>arty  entitled  to  them 
may,  after  the  death  of  the  wife,  bring  an  action  of  trover  or  detinue 
against  the  husband  to  recover  them:  1  Sch.  &  Lef.  262. 

(i)  1  Sch.  &  Lef.  243.  See  also  Clough  v.  Bond,  3  My.  &  Or.  499; 
8  Sim.  594. 
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coverture,  and  the  husband  died,  his  assets  were  chargeable  in 
equity  for  the  waste  committed  during  coverture.  So  in  Smith 
V.  Smith  (k),  Romilly,  M.  R.,  said  it  was  settled  law  that  a 
husband  was  liable  for  all  the  assets  received  or  dcvastamts 
committed,  either  by  himself  or  by  his  Avife  during  the  cover- 
ture, in  respect  of  an  estate  of  which  his  wlife  was  legal 
personal  representative,  and  that  in  this  respect  the  husband 
was  liable  at  law  during  his  life  and  his  estate  after  his 
death  (I). 

On  the  subject  of  the  accounts  of  an  executor  or  adminis-  Executore 
trator,  there  has  already  been  occasion  to  state,  that  he  must  ^^"°  • 
account  for  all  profits  which  have  accrued  in  his  own  time, 
either  spontaneously,  or  b}^  his  acts,  out  of  the  estate  of  the 
deceased  (w).  Therefore,  if  an  executor  has  a  lease  for  years  they  shall 
which  yields  profits  to  the  value  of  20/.  a  year,  rendering  rent  ^ff°"."^A°' 
of  101.  a  year,  he  shall  account  for  10/.  a  year,  as  assets  (■w). 
So  if  the  executor  carries  on  the  trade  or  business  of  the  testa- 
tor, whether  in  pursuance  of  a  provision  in  articles  of  partner- 
ship entered  into  by  the  deceased,  or  by  direction  of  tlio  tnstator 
contained  in  his  Will,  or  under  the  direction  of  the  Court  of 
Chancery,  the  profits  must  be  accounted  for  as  assets  (o). 
Where  the  executors  employ  the  assets  in  carrying  on  the  trade 
for  their  own  benefit,  the  legatees  are  entitled,  at  their  option, 
to  interest  at  5  per  cent,  on  the  amount  of  assets  employed,  or 
the  profits  actually  made  (p).  An  executrix  who  held  the 
residue  of  the  testator's  estate  in  trust  for  herself  for  life  and 
after  her  death  for  the  children  of  the  testator,  entered  into  a 
fresh  partnership  with  two  other  persons  and  brought  in  the 
testator's  assets  as  part  of  the  capital  of  the  firm,  the  other 
partners  having  notice  of  the  trusts  of  the  testator's  Will,  and 
it  was  held  that  the  executrix  and  t.lie  other  partners  wore 
boimd  to  make  good  to  the  children  tlin  assets  of  the  testator 
employed  in  trade,  together  with  r.U  profitr.,  o:-  cl'^p  with  inlcrf^sf 

(h)  21  Beav.  385,  387. 

(I)  Sec  also  Charlton  v.   Coomhes,  4  Giff.   382. 

(to)  Ante,  p.  1271.  So  ho  must  account  for  all  profits  dorivod  from 
his  ojffice  as  executor,  a-s  where  ho  abandons  it  in  favour  of  another  for 
a  valuaMe  ronsidoration:    Sutjden  v.   Cro^-tlaiid,  .3  Sm.  &  O.   192. 

(in)  Godolph.  Pt.  2.  c.   24,  s.   1;    Com.  Dip:.  Assets  (0.). 

(o)  Ante,  p.  1271  et  seq.,  and  p.  1412;  Palmer  v.  MitcheH,  2  M.  & 
K.  672;    WiHrtt  v.   Blaniord,  1   Hare,  2.")3. 

(/))   Wedderburn   v.     V/edderburn.   22  Beiv.    100;    jyo^f.   p.    1473. 
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at  5  per  cent.,  at  the  option  of  the  children  (g^).  And  it  is 
still  the  rule  of  the  Court  that  a  trustee  who  employs  trust 
moneys  in  trade  or  speculative  transactions  must  account  for 
the  profit  he  makes  by  such  employment,  or,  at  the  option  of 
the  cestuis  que  trust,  be  charged  with  interest  at  the  rat© 
above  mentioned  (r) .  It  will  be  observed  that  in  Flockton  v. 
Running  (s)  the  transaction  was  not  a  mere  loan  in  breach  of 
trust  as  in  Stroud  v.  Gioyer  (t)  and  Vyse  v.  Foster  (u),  but  an 
embarking  of  trust  funds  in  a  partnership  business,  and  that  all 
the  partners  were  cognizant  of  the  breach  of  trust  and  were 
defendants  in  the  suit.  It  wiU  also  be  observed  that  in  the  case 
of  Vyse  v.  Foster,  the  partnership  business  in  which  the  estate 
of  the  dead  partner  was  embarked  was  duly  wound  up  and  the 
share  of  the  dead  partner  ascertained,  and  the  case  therefore 
did  not  fall  within  the  class  of  cases  of  which  Crawshay  v. 
Collins  (x),  Brown  v.  De  Tastet  (y),  Yates  v.  Finn  (0),  are 
leading  authorities.  And  the  executor  may  be  made  to  account 
for  and  pay  over  the  profits,  although  the  persons  in  partnership 
witli  whom  he  had  made  those  profits  are  not  made  parties  to  the 
suit.  So  in  the  case  of  surviving  partners  who  are  the  executors 
of  the  deceased  pai'tner,  and  who  continue  the  trade  after  his 
.  death,  employing  his  assets,  they  must  account  for  the  profits 
made  by  such  employment  (a),  and  it  makes  no  dijfference  that 
they  have  taken  a  security  for  it  in  the  form  of  a  mortgage  of 
the  real  and  personal  property  belonging  to  the  partnership  (6). 
It  will  be  observed  that,  in  the  cases  referred  to,  the  relation 
of  the  executors  and  sui-viving  partners  was  that  of  partners. 
In  the  case  of  Vyse  v.  Foster  (c),  the  terms  of  the  articles  of 
partnership  were  such  that  on  the  death  of  any  partner  his 
share  was  to  be  taken  by  the  surviving  partners  at  a  price  to 
be  ascertained  from  the  last  stocktaking,  and  to  be  paid  by 
instalments  extending  over  two  years  with  interest  at  5  per 
cent,  from  his  death.     The  testator  appointed  three  executors, 

(q)  Flockton  v.  Bunning,  L.  E.   8  Gh.  323,  note. 

Ir)  Be  Davis,  [1902]  2  Oh.  314. 

(s)  L.  R.  8  Ch.  323,  in  note  to  Vyse  v.  Foster. 

it)  28  Beav.  130. 

(u)  L.  R.  8  Ch.  309;  L.  R.  7  H.  L.  318. 

(x)  15  Ves.  218. 

(1/)  Jac.  284. 

[z)  13  0.  D.  839. 

(a)  W edderhum  v.   Wedderburn,  ubi  supra;  Tovmend  v.  Townend, 
1  Giff.  201. 

(b)  Ibid. 

(c)  L.  E.  8  Gh.  309. 


Ch.  II.  §  II. J  Executors'  Accounts.  1467 

one  of  whom  was  one  of  his  partners  in  the  business,  and 
another  some  years  after  his  death  became  a  partner,  and  the 
third  never  was  conoei-ned  in  the  business.  The  relation, 
therefore,  between  the  executors  and  surviving  partners  was 
that  of  creditor  and  debtor  {d),  and  the  executors  allowed  the 
price  payable  by  the  surviving  partners  to  remain  outstanding 
on  the  personal  security  of  persons  engaged  in  trade:  one  of 
the  executors  at  first  and  afterwards  two  of  them  being  engaged 
in  such  trade  as  partners  and  having  the  use  of  the  moneys  so 
left  in  their  hands.  This  the  Court  held  to  be,  at  least  tochui- 
caUy,  a  breach  of  trust,  and  James,  L.  J.,  in  dealing  with  the 
liability  incurred  by  the  executors  by  this  breach  of  trust  says: 
"  If  an  executor  commits  a  bi-each  of  trust,  he  and  all  those  who 
are  aecomplices  with  him  in  that  breach  of  trust  are  all  and  each 
of  them  bound  to  make  good  the  trust  funds  and  interest.  If 
an  executor  or  a  trustee  makes  profit  by  improper  dealing  with 
the  assets  or  trust  fund,  that  profit  he  must  give  up  to  the  trust: 
if  that  improper  dealing  consists  in  embarking  or  investing  the 
trust  money  in  business,  he  must  account  for  the  profits  made 
by  him  by  such  employment  in  such  business;  or  at  the  option 
of  the  cestui  que  trust,  or  if  it  does  not  appear  or  cannot  be  made 
to  appear  what  profits  are  attributable  to  such  employment,  he 
must  accomit  for  trade  interest,  that  is  to  say,  interest  at  5  j>er 
cent."  (e).  The  learned  Lord  Justice  then  pointed  out  that  in 
the  case  in  qu^tion  it  did  not  appear,  and  could  not  be  made  to 
appear,  what  profits  were  attributable  to  the  employment  of  the 
trust  jnoney  in  the  business,  and  the  Court  held  that  the 
plaintiff,  who  was  one  of  the  cestuis.  que  trustent,  was  not 
entitled  to  any  account  of  profits,  the  mere  delay  by  executors 
in  calling  in  any  debt  due  to  the  testator's  estate  from  the  firm 
of  which  some  of  the  executors  were  members  not  giving  his 
estate  any  right  to  share  in  the  profits  of  the  businej^s. 

This  decision  of  the  Com't  of  Ai>peal  was  affirmed  by  tlic 
House  of  Lords  (/),  and  Lord  Cairns,  L.  C,  in  delivering  his 
opinion  said:  "If  a  partner  in  a  trading  firm  dies,  and  if  ho 
constitutes  one  or  more  of  his  co-partners  his  executors,  and  if 
there  is  nothing  special  in  the  contract  of  co-partnei'shij),  and 
if  the  assets  of  the  testator  are  not  withdrawn  from  the  co-part - 

(d)  See  sect.  43  of  the  Partnership  Act,  1890,  set  out  post,  p.  14(59. 

(e)  L.  E.  8  Oh.  .329. 
(/)  L.  E.  7  H.  L.  318. 
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1468  Liability  of  Executor.      [Pt.  iv.  Jik.  ii. 

nership  but  are  left  in  it,  and  no  liquidation  is  arrived  at,  no 
settlement  of  accounts  come  to,  it  is  a  trite  and  familiar  rule  in 
the  Coui't  of  Chancery  to  hold  that  the  estate  of  that  testator  is 
to  all  intents  and  purposes  entitled  to  the  benefit  of  a  share  of 
the  profits  which  are  made  in  the  trade  after  his  death  {g) .  And 
if  this  should  happen,  which  is  the  principle  of  another  class  of 
cases,  that  the  partnership  articles  have  given  the  sui'viving 
partners  an  option  to  take  to  the  interest  of  the  testator  on 
certain  terms,  at  a  certain  price,  to  be  fixed  by  arrangement 
after  the  death  of  the  testator,  an  option  or  power  which  may 
be  accepted  or  refused,  but  which  if  accei^ted  and  acted  upon, 
must  be  acted  upon  according  to  the  terms  on  which  it  is  given ; 
if  in  a  case  of  that  kind  the  surviving  partners,  or  one  or  more 
of  them,  being  also  executors  of  the  deceased  partner,  are  found 
not  to  have  pursued  exactly  the  terms  of  the  power  or  option 
which  has  been  given,  then  again  the  power  or  option  to  become 
purchasers  of  the  interest  of  the  testator  after  his  death  falls  to 
the  ground,  and  the  partnership  remains  an  unliquidated  part- 
nership, to  a  due  share  of  the  profits  of  which  the  estate  of  the 
testator  wiU  continue  to  be  entitled  until  liquidation  actually 
takes  place"  (h).  Lord  Cairns,  after  pointing  out  that  on  the 
facts  of  the  particular  case  before  the  House  the  plaintiff  was 
not  entitled  to  an  account  of  the  profits,  proceeded  thus:  "  I  am 
bound  to  say  that  it  appears  to  me  that  whenever  a  case  shall 
occur  in  which  relief  upon  the  footing  of  an  account  of  profits 
ought  to  be  given,  if  it  should  appear  that  the  executors  of  a 
deceased  partner,  acting  along  with  surviving  partners,  have 
deliberately  and  without  justification  employed  the  assets  of  the 
testator  in  the  trade  of  the  partnership,  I  should  expect  to  find 
that  the  Court  of  Chancery  would  be  prepared  to  hold  that  all 
partners,  not  merely  those  who  are  executors  of  the  testator,  but 
also  the  surviving  partners  who  are  notiexecutors,  would  be  liable 
to  account  for  profits  made  by  the  employment  of  that  which  to 
the  knowledge  of  all  of  them  is  trust  money  which  ought  not  to 
have  been  so  applied.  But  I  have  not  heard  of  any  case,  and 
I  have  not  been  able  to  find  any  case — for  I  put  aside  the  case 
of  Broum  v.  De  Tastet  (i)  by  reason  of  the  great  peculiarity  of 
the  facts  of  that  case — ^where  one  surviving  partner,  being  an 
executor,  has  been  made  answerable  for  the  whole  of  the  profits 

(g)  See  now  sect.  42  (1)  of  the  Partnership  Act,  1890,  post,  p.  1469. 
(h)  Sc9  now  sect.  42  (2)  of  the  Partnership  Act,  1890. 
(i)  Jac.  284. 
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made  in  the  trade  by  the  employment  of  the  capital  of  the 
testator,  those  profits  being  received  not  merely  by  the  executor 
but  by  other  partners  not  brought  before  the  Coml  nor  subjected 
to  any  liability  under  the  decree." 

And  now  sect.  42  of  the  Partnership  'Act,  1890,  provides  as  s.  42  of  the 

foUows:—  ^^f*"™'P 

Act,  1890 

(1.)  "Where  any  member  of  a  firm  lias  died  or  otherwise  (53 &; 54 Vict, 
ceased  to  be  a  partner,  and  the  surviving  or  continuing  partners 
■carry  on  the  business  of  the  firm  'with  its  capital  or  assets  with- 
out any  final  settlement  of  accounts  as  between  the  firm  and  the 
outgoing  partner  or  his  estate,  then,  in  the  absence  of  any 
agreement  to  the  contrary,  the  outgoing  partner  or  his  estate  is 
entitled,  at  the  option  of  himself  or  his  representatives,  to  such 
share  of  the  profits  made  since  the  dissolution  as  the  Court  may 
fold  to  be  attributable  to  the  use  of  his  share  of  the  partnership 
assets,  or  to  interest  at  the  rate  of  5  per  cent,  per  annum  on  the 
amount  of  his  share  of  the  partnership  assets. 

(2.)  "Provided  that  whei-e  by  the  pai'tnership  contract  an 
option  is  given  to  surviving  or  continuing  partners  to  purchase 
the  interest  of  a  deceased  or  outgoing  'partner,  and  that  option 
is  duly  exercised,  the  estate  of  the  deceased  partner,  or  the  out- 
going partner  or  his  estate,  as  the  icase  may  be,  is  not  entitled  to 
any  further  or  other  share  of  profits;  but  if  any  partner  assum- 
ing to  act  in  exercise  of  the  option  does  not  in  all  mateiial 
respects  comply  with  the  terms  theroof,  he  is  liable  to  account 
under  the  foregoing  provisions  of  this  section." 

And  sect   43  of  the  same  Act  provides  that,  "subject  to  any  s.  43  of  the 
•agreement  between  the  partners  the  amount  due  from  surviving  *''^'"*^  *  ^  • 
or  continuing  partner's  to  an  outgoing  partner  or  the  representa- 
tives of  a  deceased  partner  in  respect  of  the  outgoing  or  deceased 
partner's  share  is  a  debt  accruing  at  the  date  of  the  dissolution 
or  death." 

In  Simpson  v.  Chapman  (k),  where  the  surviving  partners 
•admitted  the  executor  into  the  firm  in  his  individual  charactei-, 
and  the  business  was  carried  on  without  employing,  in  any 
way,  any  part  of  the  assets  of  the  testator,  it  was  hold 
that  he  was  not  liable  to  account  for  profits  as  assets  (k).  On 
the  other  hand,  in  Cook  v.  Collmgridgc  (l),  a  sale  of  a  testator's 
share  in  a  partnerehip  trade,  and  the  property  belonging  to 

(Jc)  4  Dc  G.  M.  &  G.  154. 

(l)  Jacob,  607.     Sw  27  B:av.  456,  uotc. 

42   (2) 
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Director. 


Purchasing 
asseta. 


it,  made  by  his  executors  to  his  partners,  for  the  purpose  of 
being  resold  to  one  of  his  executors,  Avas  set  aside,  and  his 
estate  held  entitled  to  his  aliquot  proportion  of  the  subse- 
quent profits  as  if  the  partner-ship  had  continued  (m).  An  exe- 
cutor is  qualified  to  be  a  dii-ector  of  a  company  by  virtue  of  his 
being  the  registered  holder  of  his  testator's  shares  (w),  and  it 
would  seem  that  the  remuneration  roceived  by  him  as  director 
is  not  a  profit  arising  out  of  the  estate  of  the  deceased  and  that 
he  is  not  liable  to  account  for  it  (o) .  It  is  a  general  rule  that 
an  executor  cannot  be  allowed,  either  immediately  or  by  moans 
of  a  trustee,  to  be  a  purchaser  from  himself  of  any  part  of 
the  assets,  but  shall  be  considered  a  trustee  for  the  persons 
interested  in  the  ©state,  and  shall  account  for  the  utmost  extent 
of  advantage  made  by  him  of  the  subject  so  purchased  (p) . 
So  if  an  executor  compounds  debts  or  mortgages,  and  buys  them 
in  for  less  than  is  due  upon  them,  he  shall  not  take  the  benefit 
of  it  himself,  but  other  creditors  and  legatees  shall  have  the 
advantage  of  it;  and  for  want  of  them,  the  benefit  shall  go  to 
the  party  who  is  entitled  to  the  surplus  {q) .     So  in  a  case 


(m)  "  One  of  the  most  firmly  establisfied  rules  is,  that  persons  deal- 
ing as  trustees  and  executors  must  put  theii*  own  interest  entirely  out 
of  the  question,  and  this  is  so  difficult  to  do  in  a  transaction  in  which, 
they  are  dealing  with  themselves,  that  the  Court  will  not  inquire 
whether  it  has  been  done  or  not,  but  at  once  says  that  such  a  transac- 
tion cannot  stand":  By  Lord  Eldon,  Jacob,  621.  See  accord.  Wedder- 
hurn  V.  Wedderhurn,  2  Keen,  722;  4  My.  &  Cr.  11;  Willett  v.  Blan- 
ford,  1  Hare,  253.     See  also  Portlock  v.  Gardner,  1  Hare,  594,  603. 

(«)   Orundy  v.  Briggs,  [1910]  1  Oh.  444. 

{o)  Be  Dover  Coalfield  Extension,  [1908]  1  Oh.  65. 

(p)  Hall  V.  Hallett,  1  Cox,  134;  Watson  v.  Toone,  Madd.  &  Geld. 
153;  ante,  p.  699;  Smedley  v.  Varley,  23  Beav.  358.  See  De  Cor- 
dova V.  De  Cordova,  4  App.  Oas.  692.  In  Clark  v.  Cl<irk,  9  App. 
Oas.  733,  it  was  held  by  the  Privy  Council  that  a  sale  is  not  to  be 
avoided  merely  because  when  entered  upon  the  pui'chaser  has  the 
power  to  become  trustee  of  the  property  purchased,  as,  for  instance, 
by  proving  the  Will  which  relates  thereto,  though  in  point  of  fact  he 
never  does  become  such.  Such  a  purchaser  is  under  no  disability,  and 
in  order  to  avoid  such  sale  it  must  be  shown  that  he  in  fact  used  his" 
power  in  such  a  way  as  to  render  it  inequitable  that  the  sale  shoidd 
be  upheld.  And  see  Hordern  v.  Hordern,  [1910]  A.  0.  465,  ante, 
p.   700. 

(g)  Anon.,  1  Salk.  155;  Ex  parte  James,  8  Ves.  346.  Where  an 
executor  contracted  with  legatees  for  the  purchase  of  their  legacies, 
which  were  accordingly  assigned  to  a  trustee  for  him,  in  considera- 
tion of  sums  of  money  less  in  amount  than  the  legacies,  it  was 
admitted  that  the  transaction  could  not  be  sustained  for  the  benefit  of 
the  executor;  and  it  was  also  held  that  the  deed  of  assignment  did  not 
operate  as  a  release  of  the  estate,  and  could  not  be  upheld,  as  against 
the  legatees  who  executed  it,  for  the  benefit  of  their  co-legatees: 
Barton  v.  Hassard,  3  Dr.   &  W.   461. 
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where  the  executor  of  a  mortgagee  for  a  term  of  years  purchased 
the  equity  of  redemption  in  fee  for  a  small  sum  in  his  own  name, 
and  for  his  own  benefit,  it  was  held  that  he  was  a  trustee  of  the 
fee  for  the  benefit  of  the  testator's  estate  (r) . 

Again,  if  an  executor  lays  out  the  assets  on  private  securities, 
although  he  shall  answer  for  all  deficiencies  which  may  be 
caused  thereby  (s),  he  must  account  to  the  estate  for  all  the 
benefit  (i).  Indeed,  the  principle  is  general,  that  an  executor, 
if  he  will  take  upon  himself  to  act  with  i-egard  to  the  testator's 
property  in  any  other  manner  than  his  trust  requires,  puts  him- 
self in  this  situation:  that  if  there  be  any  loss  he  must  replace 
it;  but  he  cannot  possibly  be  a  gainex  by  it:  any  gain  must  be 
for  the  benefit  of  his  cestui  que  trust  (w) . 

This  may  be  the  proper  place  to  inquire,  under  what  circum-  in  what  cases 
Btances  executors  or  administrators  shall  be  charged  with  in-  chargedwit^h 
terest  on  the  assets  retained  in  their  hands.     There  are  two  interest: 
grounds  on  which  an  executor  or  administrator  may  be  charged 
with  interest:   1st.  That  he  has  been  guilty  of  negligence  in 
omitting  to  lay  out  the  money  for  the  benefit  of  the  estate :  2nd . 
That  he  himself  has  made  use  of  the  money,  or  has  committed 
some  other  misfeasance,  to  his  own  profit  and  advantage  {x) . 

1st.  With  respect  to  neglect  on  the  part  of  the  executor  in 
not  laying  out  balances,  it  must  be  observed,  that  it  frequently 
may  be  necessary  and  justifiable  foV  an  executor  to  keep  large 
sums  in  his  hands  to  answer  the  exigency  of  the  testator's 
affairs  («/),  especially  in  the  course  of  the  first  year  after  the 
decease  of  the  testator;  in  which  case  such  necessity  is  so  fully 
acknowledged,  that  according  to  the  ordinary  coui*sc  of  the 
Court,  the  fund  is  not  considered  distributable  until  after  that 
time  (2;).  But  if  the  Court  observes  that  an  executor  keeps 
money  dead  in  his  hands  without  any  apparent  reason  or  neces- 
sity, then  it  becomes  negligence,  and  a  breach  of  trust,  and  the 
Com't  will  charge  the  executor  with  interest  {a).    And  it  seems, 

(r)  Foshrooke  v.  Balguy,  1  M.  &  K.  226;  Sug.  V.  &  P.  14th  txlit. 
p.    708. 

(s)  See  ante,   p.   1428. 

(t)  Adye  v.  F etdlleteaiu,  1  Cox,  24. 

(u)  Piety  V.  Stace,  4  Ves.  622;   CrossJcill  v.  Boiver.  32  Beav.   86. 

(x)  Bocke  V.  Hart,  11  Ves.  59,  60;  Tebbs  v.  Carpenter.  1  Maild.  306, 
307;  Kildare  v.  Hopson,  4  Bro.  P.  0.  550,  Tonil.  edit.;  Lincoln 
V.  Allen,  4  Bro.  P.  C.  553,  Toml.  edit.;  Ashburnham  v.  Thompson, 
13  Ves.    401,  ante,  p.  1439. 

{y)  See  Daivson  v.   Massey,  1   Ball  &  B.   231. 

(z)  Forbes  v.   Ross,  2  Cox,   115,  116,  by  Lord  Thurlow. 

(a)  Littlehales  v.  Oascoyne,  3  Bro.  Ch.  C.  73;  Brown  v.  Southouse,  3 


interest. 
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that  outstanding  demands,  even  on  probable  grounds,  are  no 
reason  why  the  executors  should  not  lay  the  testator's  money 
out  {h).  But  an  executor  shaU  not  be  charged  with  interest  for 
a  balance  in  his  hands,  retained  under  a  fair  apprehension  of  his 
right  to  it  (c) . 
rato  of  As  to  the  rate  of  interest  which  the  executor  shaU  pay,  the 

rule  until  recently  was  that  in  those  cases,  where  negligence 
alone  was  imputable  to  him,  he  should  be  charged  wdth  4Z.  per 
cent,  in  respect  of  the  balances,  w^hich  he  ought  to  have  laid  out, 
either  in  compliance  with  the  express  directions  of  the  Will,  or 
from  his  general  duty,  where  the  Will  is  silent  on  the  subject  {d) . 

Bro.  Ch.  C.  108;  Franklin  v.  Frith,  3  Bro.  Ch.  C.  433;  Hall  v.  Hallett, 

1  Cox,  134;  Seers  v.  Hind,  1  Ves.  294;  Longmore  v.  Broom,  7  Ves. 
124;  Ashburnham  v.  Thompson,  13  Ves.  401;  Turner  v.  Turner,  1  Joe. 
&  W.  39;  Goodchild  v.  Fenton,  3  Y.  &  Jerv.  481;  Stafford  v.  Fiddon, 
23  Beav.  386;  Johnson  v.  Prendergast,  28  Beav.  480.  In  order  to 
give  a  claim  for  interest,  there  must  be  a  clear  case  of  improper  reten- 
tion of  balances  to  a  considerable  or  substantial  amount:  Jones  v. 
Morrall,  2  Sim.  N.  S.  241,  252.  See  also  Davenport  v.  Stafford,  14 
Beav.  319.  The  executors  may  be  charged  with  interest  on  balances, 
though  not  claimed  by  the  bill:  1  Jac.  &  W.  39.     See  Jones  v.  Morrall, 

2  Sim.  N.  S.  241. 
(&)  Franklin  v.  Fnth,  3  Bro.  Ch.  C.  434;   1  Madd.  305.     It  was 

resolved  by  Sir  Joseph  Jekyll,  in  Taylor  v.  Gferst,  Mosely,  99,  that  if 
money  placed  out  at  interest  be  caUed  in  by  the  executor  without  any 
cause,  he  shall  pay  interest  for  it:  But  in  Newton  v.  Bennet,  1  Bro. 
Ch.  C.  361,  Lord  Thurlow  saidj:hat  an  executor  had  an  honest  discre- 
tion to  call  in  a  debt  bearing  interest,  if  he  thought  the  same  in 
hazard.  It  should  seem  that  he  ought  to  lay  it  out  again  imme- 
diately in  authorised  security. 

(c)  Bruere  v.  Pemherton,  12  Ves.  386.  So  as  to  money  paid  away 
under  a  mistake  as  to  the  legal  right  to  it:  Saltmarsh  v.  Barrett, 
31  Beav.  349.  But  in  the  case  of  Be  Hulkes,  33  C.  D.  552,  this 
decision,  viz.,  tliat  executors  who,  acting  bond  fide,  have  distributed 
the  assets  upon  what  turns  out  to  be  an  erroneous  construction  of  the 
Will  are  not  liable  to  be  charged  with  interest  upon  the  principal 
sums  wrongly  paid,  which  must  be  refunded  to  the  estate,  was  dis- 
sented from  by  Cliitty,  J.,  as  departing  from  the  principle  estab- 
lished in  Att.-Gen.  v.  Kohler,  9  H.  L.  0.  654,  and  Att.-Gen.  v. 
Alford,  4  De  G.  M.  &  G.  843.  An  administrator  pendente  lite  was  not 
liable  to  pay  interest  upon  a  balance  in  his  hands  during  the  pendency 
of  the  suit  in  the  Ecclesiastical  Court:  Oallivan  v.  Evans,  1  Ball 
&  B.  191.  Nor,  if  an  administrator  complies  with  an  order  for  pajTuent 
into  Court  of  the  balance  representing  payments  disallowed  in  his 
accounts  in  the  action,  is  he,  in  the  absence  of  special  circumstances, 
chargeable  with  interest  thereon:  Be  Jones,  [1897]  2  Ch.  190.  The 
Court  will  not  cliarge  an  executor,  who  has  been  guilty  of  delay  in 
accounting,  with  interest  on  arrears  of  income  unpaid  by  him:  Blogg 
V.  Johnson,  Li.  E.  2  Ch.  225. 

(f?)  Dornforth  v.  Dornforth,  12  Ves.  130,  note  (29),  2nd  edit. 
S.  C.  cited  1  Madd.  302;  Ashhurnham  v.  Thompson,  13  Ves.  401 
Bocke  V.  Hart,  11  Ves.  58,  60,  61;  Tebbs  v.  Carpenter,  1  Madd.  307 
Sutton  V.  SMrp,  1  Euss.  Ch.  C.  151;  Melland  v.  Gray,  2  Coll.  295 
Be  Hulkes,  33  C.  D.  552. 
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The  practice,  however,  was  recently  adopted  by  all  the  Judges 
of  first  instance  in  the  Chancery  Division,  in  similar  cases  of 
charging  the  executor  with  interest  at  3  per  cent,  instead 
of  4(e);  but  qucEre  whether,  having  regard  to  the  present 
financial  position,  the  old  rule  ought  not  to  be  resorted  to  and 
the  executor  charged  with  4  per  cent(/).  In  order  to  induce 
the  Court  to  charge  the  executor  with  more  than  the  ordinary 
rate,  a  special  case,  such  as  a  direct  breach  of  trust,  is 
necessary  {gi) . 

2nd.  With  respect  to  the  employment  of  the  assets  by  an  Where  execu- 
executor  to  his  own  advantag-c,  Lord  Hardwicke,  on  two  occa-  assete°for*^^ 
sions  {h),  expressed  an  opinion  that  an  executor  might  do  so  I'is  o\m 
without  impropriety,  and  without  being  liable  to  any  charge 
for  interest.  But  this  doctrine  has  been  entirely  overruled  by 
more  modern  cases  ii).  And  it  is  now  established,  that  if  the 
executor  makes  use  of  the  money,  he  ought  to  pay  the  interest 
he  made  (fc);  upon  the  principle  just  above  considered,  that  he 
ought  not  to  derive  any  profit  from  the  trust  property  (/). 
Hence  it  has  become  a  settled  rule  that  if  a  trustee,  having  trust 
money  in  his  hands,  knowingly  applies  it  to  his  own  use,  or  in  his 
trade,  ho  shall  be  charged  with  interest  at  the  rate  of  5  per 
cent.  (w).  If  the  fund  is  employed  in  trade,  the  cestuis  que 
trvMent  have  a  right  to  an  option  of  taking  either  the  interest 
or  the  profits  which  have  arisen  from  the  trade  (tz):  but  they 
must  elect  to  take  either  the  profits  for  the  whole  period,  or  the 
interest  for  the  whole  period  (o) .     Where  an  executor  embarks 

((>)  See  per  Stirling,  J.,  in  Re  Barclay,  [1899]  1  Cli.  674,  686,  in 
which  case  3  per  cent,  was  the  rate  charged,  iieo  also  IVymau  v. 
Paterson,  [1990]  A.  0.  271,  279,  289. 

(/)  Se«  Ite  Beech,  [1920]  1  Ch.  40. 

Ig)  Tebbs  v.  Carpenter,  1  Madd.  290,  303;  Mouslcy  v.  Carr,  4  Beav. 
49;  Hoiking  v.  Nicholh,  1  Y.  iSi  Coll.  Oh.  C.  478,  480.  See  De  Cor- 
dova V.  De  Cordova,  4  App.  Cas.  692;  Be  Barclay,  [1899]  1  Ch.  674. 

[h)  Adams  v.  Oale,  2  Atk.  106;  Child  v.  Qibson,  2  Atk.  60:j. 

(t)  I'erJciii.'i  V.  Baijnton,  1  Bro.  C  C.  375;  Newton  v.  Bennet,  1 
Bro.  C.  C.  361;  Forbes  v.  Ross,  2  Bro.  C.  C.  439;  Tebha  v.  Carpenter, 
1  Madd.  304. 

(A;)  Forbes  v.  Ross,  2  Cox,  116;    Rocke  v.  Hart,  11  Vcs.   60. 

(Z)  Ante,  p.    1465. 

(to)  Mouslcy  V.  Carr,  4  Bt>ftv.  49;  Re  Davis,  [1902]  2  Ch.  314,  whoro 
Farwell,  J.,  held  that  5  per  cent,  was  still  the  rate  chargeable  in  such 
cases. 

(n)  Burden  v.  Burden,  cited  1  Jac.  &  Walk.  134;  Wedderbttn:  v. 
Weddcrburv,  22    Bv^av.   100;   ante,  p.   1465. 

(o)  Hcathcote  v.  Iluhne.  I  J.  &  W.  122.  In  Vysc  v.  FoHcr,  L.  K. 
8  Ch.  309,  334,  which  was  a  case  in  which  a  daughter  of  the  testator, 
a  beneficiary  under  the  Will,   was  asking  for  an  account  of  profits, 
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his  testator's  funds  in  trade  without  authority,  it  would  seem 
that  in  no  case  will  interest  be  charged  against  him  at  less  than 
5  per  cent.  {jff).  It  has  been  further  established,  that  if  an 
executor  or  other  trustee  mixes  trust  funds  with  his  private 
moneys,  and  employs  them  both  in  a  trade  or  adventure  of  his 
own,  the  cestui  que  trust  may,  if!  he  prefers  it,  insist  upon  having 
a  proportionate  share  of  the  profits,  instead  of  interest  on  the 
amount  of  the  trust  funds  so  employed  {q) .  And  it  would 
seem  to  be  now  settled,  that  an  executor,  who,  being  a  trader, 
and  having,  of  course,  an  account  with  a  banker,  places  the 
assets  at  his  banker's  in  his  own  name,  by  that  means  increases 
the  balances  in  his  favour,  acquiring  additional  credit,  and  en- 
joying in  his  business  the  advantages  naturally  arising  from 
that  circumstance,  must  be  considea-ed  as  having  employed  the 
money  for  his  own  benefit,  and  must,  therefore,  be  charged 
with  interest  at  5  per  cent.  (r). 

There  are  many  other  cases  where  executors,  who  have 
applied  the  assets  in  direct  dereliction  of  their  duty,  have  been 
charged  with  5  per  cent,  interest.     Thus  in  Forbes  v.  Ross  (s), 

having  been  credited  with  interest  at  5  per  cent,  on  her  share  of  trust 
moneys,  which  consisted  of  the  ascertained  share  of  the  testator  left  in 
breach  of  trust  in  the  business  in  which  he  had  been  a  partner, 
James,  L.  J.,  says:  "It  has  been  distinctly  laid  down  that  a  plaintiff 
cannot  cLaim  both  interest  and  profits  in  respect  of  the  money  employed 
in  trade,  but  must  elect  between  them,  and  it  might  be  a  grave  ques- 
tion whether  the  pl^-intiff  must  not  either  adopt  or  repudiate  the  terms 
on  which  the  successive  partnerships  were  willing  to  hold  her  money.  If 
she  repudiate  the  arrangement,  it  might  be  considered  that  she  would 
have  to  elect  between  interest  and  that  share  only  of  the  profits  made 
in  respect  of  her  capital  which  actually  came  into  the  hands  of  her 
trustees,  as  appears  to  have  been  held  in  Jones  v.  Foxall,  15  Beav.  388. 
The  application,  however,  of  that  rule  as  to  election  between  interest 
and  profits  to  the  case  of  an  actual  loan  by  a  trustee  in  breach  of 
trust  to  himself  and  others,  would,  we  think,  require  very  full  con- 
sideration before  the  Court  came  to  a  final  decision  on  it." 

(p)  Heathcote  v.  Hulme,  1  J.  &  W.  134,  135.  See  also  Robinson  v. 
Robinson,  1  De  Gr.  M.  &  G.  257,  by  Lord  Cranworth;  and  Re  Davis, 
[1902]  2  Oh.  314.  There  is  a  dictum  which  seems  to  imply  the 
contrary  in  Rocke  v.  Hart  (1805),  11  Ves.  at  p.  61. 

(q)  Docker  v.  Somes,  2  M.  &  K.  655;  Wedderbum  v.  Wedderburn, 
2  Keen,  722;  4  My.  &  Cr.  41;  Willett  v.  Blanford,  1  Hare,  253; 
Portlock  V.  Gardner,  1  Hare,  594,  603. 

(?•)  Treves  v.  Townshend,  1  Bro.  Ch.  0.  385;  Rocke  v.  Hart,  11  Ves. 
61;  Sutton  v.  Sharp,  1  Euss.  Ch.  0.  151,  152;  Re  Jones,  49  L.  T.91. 
Although  the  Will  authorized  the  executor  to  invest  the  residue  on 
"  good  private  securities":  Westover  v.  Chapman,  1  Coll.  177.  See  also 
Re  Hilliard,  1  Ves.  90;  Melland  v.  Gray,  2  Coll.  295;  Williams  v. 
Powell,  15  Beav.  461.  But  see  contra,  Perkins  v.  Baynton,  1  Bro. 
Ch.  C.  375;  Brown  v.  Southouse,  3  Bro.  Ch.  C.  107.  See  Burdick  v. 
Garrick,  L.  E.  5  Ch.  233,  as  to  what  is  employment  of  money  in 
business.  (s)  2  Cox,  113;  S.  C,  2  Bro.  Ch.  0.  430. 
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there  was  an  express  trust,  by  a  direction  in  the  Will,  to  lay 
out  the  fund  in  the  purchase  of  lands,  or  upon  heritable  or 
personal  securities,  at  such  a  rate  of  interest  as  the  executors 
should  think  reasonable;  so  that  they  were  at  liberty,  using 
their  discretion  soundly  and  fairly  and  l\onestly,  to  lend  it  to 
ianybody  that  they  might  suppose  would  give  a  reasonable 
interest  for  it,  considering  at  the  same  time  the  degree  of 
responsibility  of  the  person  to  whom  it  was  lent:  they  lent  the 
fund  to  one  of  themselves,  on  bond  at  4  per  cent.,  when  5 
per  cent,  might  have  been  made  by  heritable  or  government 
securities :  And  it  was  held,  that  he  should  be  charged  with  5 
per  cent,  interest.  So  in  Fiety  v.  Stace  {t),  the  Will  directed 
the  executor  to  place  the  money  in  the  public  funds  or  upon 
mortgages  or  other  good  seemities,  and  to  pay  the  dividends 
and  interest  to  certain  persons  for  life,  and  after  their  death  to 
dispose  of  the  capital  in  a  certain  mode:  The  executor  called  in 
part  of  the  property  which  was  out'/on  security,  used  it  generally 
in  his  trade,  and  in  various  transactions  in  the  public  funds, 
paying  only  the  dividends  of  the  stock  to  the  persons  entitled 
under  the  Will,  and  he  lent  part  to  his  son:  And  Lord  Alvanloy 
directed  an  account  of  all  the  executor  had  made,  with  interest 
at  the  rate  of  5  per  cent,  upon  the  balances  in  his  hands.  In 
Pocock  V.  Reddington  {u),  the  executor  and  trustee  having  been 
guilty  of  a  breach  of  trust  by  selling  out  stock  and  dealing 
improperly  with  the  money,  Loixi  Alvanley  held  that  the  cestui 
que  trust  had  an  option  to  have  the  stock  replaced  or  the  money 
produced  by  the  sales,  with  interest  at  5  per  cent,  or  more,  if 
imore  had  been  made  by  it,  and  the  costs  occasioned  by  the 
executor's  misconduct  (x).  In  Mosley  v.  Ward  (y),  an  executor 
who  unnecessarily  called  in  ]>roperty  hold  by  him  in  trust  for 
infants  which  was  out  upon  good  security  at  5  per  cent.,  and 
who  kept  large  balances  in  his  hands  which  he  used  as  his  own, 
was  ordered  by  Lord  Eldon  to  bo  charged  with  interest  at  5 
per  cent,  and  costs.  In  Bick  v.  Motley  {z),  the  master  found 
that  two  executors  had,  by  signing  joint  cheques,  enabled  each 
other  to  receive  sums  belonging  to  the  estate  of  their  testatrix, 
when  they  were  both  largely  indebted  to  that  estate:  and  that 
the  sums  so  received  by  them  were  debts  provable  undm-  thoir 

(0  4  Ves.  620. 
>  (u)  5  Vcs.  794. 

(x)  Sec  also  Bate  v.  Scales.  12  Vcs.  402. 
ly)  11   Vcs.   581. 
(z)  2  M.  &  K.  312. 
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rtei&pcctive  commissions;  both  executors  having  become  bank- 
rupt: Sir  C.  Pepys,  M.  R.,  said,  that  as,  in  respect  of  such 
sums,  the  executors  had  each  committed  a  devastavit,  each  was 
chargeable,  according  to  the  uniform  practice  of  the  Court, 
with  interest  at  5  per  cent,  upon  the  sums  which  he  had 
enabled  his  co-executor  to  receive:  And  his  Honour  accord- 
ingly made  an  order,  that  interest  at  that  rate  should  be 
added  to  the  principal  sums  to  be  proved  against  the  bank- 
rupts' estates  respectively  (a).  In  Jones  v.  Foxall{h)  and 
Williams  v.  Powell  (c),  Romilly,  M.  R.,  stated  the  rule  as 
established  by  the  authorities,  that  if  an  executor  has  retained 
balances  in  his  hands,  which  he  ought  to  have  invested,  the 
Court  will  charge  him  with  simple  interest  at  4  per  cent,  (d) 
on  the  balances;  but  if  in  addition  to  such  retention  he 
has  committed  a  direct  breach  of  trust,  or  been  guilty  of 
miisconduct,  he  will  be  charged  after  the  rate  of  5  per 
cent,  (e).  So  in  Re  Davis  (/)  where  a  trustee  improperly  used 
a  trust  fund  in  his  own  business  the  Court  declined  to  give 
less  than  5  per  cent,  as  the  interest  chargeable  in  such  cases. 
But  in  the  later  case  of  The  Attorney-General  v.  Alford  (g). 
Lord  Cran worth,  C,  said  he  could  not  understand  the  principle 
on  which  the  Court  can  proceed  in  poinam  to  punish  the  executor 
for  his  misconduct  by  making  him  account;  for  more  interest 
than  he  has  received:  and  his  Lordship  stated  his  opinion  to 
be,  that  the  Court  ought,  in  the  case  of  an  executor  wdio  has 
money  in  his  hands  which  he  ought  to  invest  and  does  not 
invest,  to  charge  him  only  with  the  interest  which  he  has 
received,  or  which  the  Court  is  justly  entitled  to  say  he  ought 
to  have  received,  or  which  it  is  so  fairly  to  be  presumed  that  he 
did  receive,  that  he  is  estopped  from  saying  that  he  did  not 
receive  it:  and  the  learned  judge  added,  that  misconduct  did 

(a)  See  also  Munch  v.  Cockerell,  9  Sim.  339,  351;  confirmed  as  to 
charging  the  trustees  with  interest  at  5  par  cent.,  by  Lord  Oottenham, 
5  M.  &  Cr.  178,  220. 

(ft)  15   Beav.   388. 

(c)  15  Beav.   4G1. 

(d)  Since  reduced    to  3  per  cent.:   vide  ante,  p.   1473. 

(e)  See  also  the  rule  stated  by  the  same  judge  in  Kiiott  v.  Cottee, 
16   Beav.   80. 

(/)  [1902]   2  Ch.   314. 

(f/)  4  Dc  G.  M.  &  G.  483,  851,  852.  Cf.  Burdick  v.  Garrich,  L.  E. 
5  Ch,  233,  241.  The  principle,  established  in  the  above  case  of  Att.~ 
Oen.  V.  Alford,  and  also  in  that  of  Att.-Gen.  v.  Kohler,  9  H.  L.  C. 
654,  was  approved  of  in  Be  Hulks.?,  33  C.  D.  552;  ante,  p.  1472, 
note   (c). 
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not  seem  to  him  to  warrant  the  conclusion  that  the  executor  did 
in  point  of  fact  receive,  or  is  estopped  from  saying  that  he  did 
not  receive,  the  interest,  or  that  he  is  to  be  charged  with  any- 
thing he  did  not  receive,  if  it  is  not  misconduct  contributing  to 
that  particular  result:  And  his  Lordship  proceeded  to  hold 
(varying  a  decree  of  Stuart,  V.-C.)  (Ji),  that  an  executor  who 
for  several  years  had  retained  funds  in  his  hands  uninvested, 
which  he  ought  to  have  invested,  was  chargeable  only  with 
simple  interest  at  4  per  cent,,  there  being  no  circumstance  to 
lead  to  the  conclusion  that  he  had  made  any  profit  by  his  mis- 
conduct: If  indeed  it  had  appeared  that  he  had  improperly  used 
the  money  for  liis  own  purposes,  the  Court  would  not  inquire 
what  had  been  the  actual  proceeds  of  his  speculation,  but  would 
infer  he  either  did  make  5  per  cent.,  or  ought  to  be  estopped 
from  saying  that  he  did  not  (^) . 

As  a  general  rule,  the  Court  decrees  the  computation  of  instances  of 
simple  interest  to  be  made  {k) .  But  there  are  instances  in  ^ompoun'i 
which  an  executor  has  been  charged  with  com|>ound  interest. 
Thus  in  Raphael  v.  Boehm  (I),  a  legacy  was  given  to  the  exe- 
cutor, with  a  declaration  in  the  Will,  that  such  a  legacy  should 
be  in  full  for  the  trouble  he  might  have  in  i>orforming  the 
duties  of  the  Will,  and  that  he  should  not  have  any  claim  for 
commission,  or  derive  any  advantage  from  keeping  in  his  pos- 
session any  sums  of  money,  without  duly  accounting  for  the 
legal  interest  thereof:  The  testator  then  disposed  of  the  residue 
upon  certain  trusts  for  his  children,  and  diixjcted  that  a  sufficient 
part  of  the  interest  of  the  portions  should  be  applied  to  the 
maintenance,  &c.  of  each  child,  and  the  surplus  should  be 
accumulated:  the  executor  did  not  lay  the  money  out  as 
directed,  but  kept  upwards  of  30,000L  in  his  hands,  and  used 
it  in  his  trade,  so  that  there  was  a  wilful  violation  of  the  Will, 
which  prohibited  retainer  and  directed  accumulation:  And 
Lord  Loughborough  decreed,  that  an  account  should  be  taki'u 
from  the  moment  of  the  testator's  death,  and  interest  be  cliargod 
upon  all  the  sums  received,  and  rests  to  bo  made  haIf-Vv\aily 

{h)  2  Sm.  &  G.  488. 

(i)  Sec  accord.  Mayor  of  Berwick  v.  Murray.  7  Do  G.  M.  &  G.  497. 
519,  in  which  case  Lord  Cranworth  said  that  it  was  a  mistake  to 
suppose  that  he  had  laid  it  down  in  At t. -Gen.  v.  Alford  th.it  a  default- 
ing trustee  could  never  bo  chargxl  with  more  than  4  per  cent.  And 
see  Vyse  v.  Foster,  L.  R.  8  Ch.  ;i09,  33:3;  Re  Davis.  [1902]  2  Ch.  314. 

{k)  Robinson   v.  jOummimj,   2   Atk.    410. 

ll)  11  Vcs.  92;  13  Ves.  407,  590. 
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upon  the  balance,  including  intermediate  interest:  so  that  double 
compound  interest  was  given:  The  cause  came  on  aftei-wards 
before  Lord  Eldon,  upon  exceptions  to  the  Master's  report,  and 
though  his  Lordship  did  not  approve  of  the  decree,  yet  he 
agreed  in  the  propriety  of  giving  compound  interest.  So  in 
Knott  V.  Cottee  (m),  where  there  was  an  express  trust  for  ac- 
cumulation, Komilly,  M.  R.,  held  that,  though  the  circum- 
stances were  not  such  as  to  make  it  right  to  charge  the  executor 
with  more  than  4  per  cent,  interest  on  moneys  which  he  had  im- 
pi'operly  invested,  yet  it  was  a  case  for  annual  rests.  And 
other  instances,  where,  in  executors'  accounts,  interest  has  been 
given  with  rests,  will  be  found  in  the  cases  cited  in  the  note 
below  (w).  And  it  was  held  by  Eomilly,  M.  R.,  on  two 
occasions  (o),  that  if  an  executor  employs  the  assets  in  trade  or 
speculation,  for  his  own  benefit,  he  shall  be  charged  either  with 
the  profitc  actually  so  obtained  by  him  for  the  use  of  the  money, 
or  with  compound  interest  at  5  per 'cent. 

His  Honour,  however,  observed,  that  the  principle  on  which 
executors  have  been  charged  with  compound  interest  has  not 
been  clearly  defined,  nor  are  the  decided  cases  by  any  means 
free  from  obscurity  or  contradiction.  The  principle  of  some 
of  them  seems  to  have  been,  that  the  Court  ought  to  visit  the 
executor  as  it  were  with  a  penalty,  when  he  has  not  merely 
misconducted  himself,  but  has  derived,  or  tried  to  derive,  a 
profit  for  himself  from  the  use  of  the  money.  And  it  has  not 
unfrequently  been  said,  that  in  order  to  make  out  a  claim  for 
compound  interest,  a  very  strong  case  of  violation  of  duty  is 
required  (p) .  But  thexe  has  already  been  occasion  to  mention 
that  Lord  Cranworth  repudiated  the  doctrine  of  punishing  the 
executor,  and  maintained  the  principle,  with  respect  to  com- 
pound as  well  as  simple  interest,  that  the  Court  ought  to  charge 
him  only  with  the  interest  which  he  has  received,  or  which  the 

(m)  16  Beav.  77.  This  case  was  followed  by  Stirling,  J.,  in  Re 
Barclay,  [1899]  1  Ch.  674,  except  that  the  rate  of  interest  charged  in 
that  case  was  3  per  cent.  only.  Of.  also  Re  Emmet's  Estate,  17  C.  D. 
142,  and  Re  Davis,  supra. 

(n)  Stackpoole  v.  Stackpoole,  4  Dow,  209;  Willson  v.  Carmichael, 
2  Dow  &  Olark,  58;  Walker  v.  Woodward,  1  Euss.  Chanc.  Cas. 
107;  Townendv.  Toiimend,  1  Giff.  201;  Walrondv.  Walrond,  29  Beav. 
586.  See  also,  on  this  subject,  Binnington  v.  Harwood,  1  Turn.  & 
E.  481;  and  Lord  Brougham's  judgment  in  Docker  v.  Somes,  2  M. 
&  K.  655. 

(o)  Jones  V.  Foxall,  15  Beav.  388;    Williams  v.  Powell,  ibid.  461. 

(p)  Se«  Crackelt  v.  Bethune,  1  Jac.  &  Walk.  586;  Tebbs  v.  Car- 
penter, 1  Madd.  290. 
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Court  is  justly  entitled  to  say  he  ought  to  have  received,  or 
to  presume  he  did  receive  {q) . 

It  may  here  be  observed,  that  a  considerable  difference  of 
opinion  has  existed  as  to  the  effect  of  a  direction  to  the  Master 
"  to  make  annual  rests  "  in  taking-  the  account:  In  Heighingion 
V.  Grant  (r),  Lord  Langdale,  M.  E.,  after  reviewing  all  the 
authorities,  denied  that  a  direction  to  ascertain  balances,  to 
compute  interest  on  such  balances,  and  "  in  taking  the  said 
accounts"  to  make  annual  rests,  followed  by  a  direction  that 
the  party  shall  be  charged  with  interest,  "  after  the  rate  and  in 
the  manner  aforesaid  upon  such  balances,"  could,  without  more, 
be  considered  as  a  direction  to  charge  the  defendant  with  com- 
pound interest,  as  so  much  principal  received  into  the  account  of 
the  following  year:  And  his  Lordship  expressed  his  opinion 
that  where  compound  interest  is  intended  to  be  charged,  a 
specific  direction  for  that  pui-pose  should  be  given.  But  on 
appeal  to  Lord  Cottenham,  C,  his  Lordship,  in  an  elaborate 
judgment,  arrived  at  a  diffei'ent  construction  of  the  direction  in 
question,  and  held  that,  under  it,  the  interest  computed  on  the 
balance  due  at  the  end  of  the  first  year  was  to  form  part  of  the 
balance  due  at  the  end  of  the  second  year,  and  upon  which 
interest  was  then  to  be  computed,  and  so  on  from  year  to  year 
to  the  end  of  the  account  (s) . 

On  the  setting  aside  of  a  sale  by  a  trustee  of  trust  property  On  settino- 
to  himself,  and  the  reconveyance  of  the  property  to  the  bene-  '^^^^  ^'^^^  *° 

„..         ..  ,  -PI/-,  1  1  trusts  no 

nciaries,  it  is  not  the  practice  oi  the  Lomt  to  charge  the  trustee  interest  to  be 
with  interest  on  the  rents  and  pirofits  received  by  him  since  the  ^^^[f  ^jj  " 
date  of  the  sale  (t) .  profits  iv- 

ceivod  by 
him. 

An   executor  or   administrator   is  entitled  to  be  allowed  all  Allowancpg 
reasonable  expenses  which  have  been  incurred  in  the  conduct  of  [°  ox^cutor: 

for  Ills 

his  office  (u),  except  those  w4iich  arise  from  his  own  default  (x).  expenses: 

(q)  Att.-Oen.  v.    Alford,  ante,  p.   1476. 

(r)  5  M.  &  Cr.  258. 

(s)  Heicjhington  v.   Orant,  5  M.   &  Cr.   258. 

(0  Silkstone  Co.  v.  Edey,  [1900]  1  Oh.  167. 

(m)  Potts  V.  Leighton,  15  Ves.  277;  Hiide  v.  Hai/wood.  2  Atk. 
126;  Trustee  Act,  1893,  s.  24,  ante,  p.  1457.  In  these  should  Iv 
included  the  expenses  of  keeping  up  the  testator's  domestic  est-ablish- 
ment  for  a  reasonable  time  after  his  death:  Field  v.  Pcckett.  29  Beav. 
576. 

(x)  Panncl  v.  Fenn.  Cro.  Eliz.  348.  Ho  shall  not  1k^  allowed  tli  ■ 
costs  of  an  action  a<?ainst  him  as  executor,  which  he  ought  never  t) 
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I'or  his  J3^(;  \^  \^  a  ffencral  principle,  that  an  executor  or  administrator 

trouble:  ,     i,    i  n  i  •  ■  p  ^ 

shall  have  no  allowance,  at  law  or  in  equity,  tor  personal 
trouble  and  loss  of  time  in  the  execution  of  his  duties  («/).  Nor 
is  the  case  altered  by  the  executor's  a'enunciation  of  the  executor- 
ship, and  his  afterwards  assisting  in  it;  nor  although  it  should 
appear  that  he  has  deserved  more,  and  has  benefited  the  estate 
to  the  prejudice  of  his  own  affairs  (2).  And  even  where  an 
executor  in  trust,  who  had  no  legacy,  in  a  case  in  which  the 
execution  of  the  office  was  likely  to  be  attended  with  trouble,  at 
first  declined,  but  afterwards  agreed  with  the  residuary  legatee, 
in  consideration  of  a  hundred  guineas,  to  act  in  the  executor- 
ship, and  on  his  dying  before  the  'execution  of  the  trust  was 
completed,  his  executore  filed  a  bill  to  be  allowed  that  sum  out 
of  the  trust  money  in  their  hands:  the  Court  refused  the  claim, 
observing,  that  independently  of  the  executor's  having  died 
•  before  the  trust  was  executed,  such  bargains  ought  to  be  dis- 

couraged, as  tending  to  dissipate  the  property  {a).  So  a 
surviving  partner,  being  executor,  is  not  entitled,  without 
express  stipulation,  to  any  allowance  for  carrying  on  the  trade 
after  the  testator's  death  (6);  and  even  where  there  is  an  express 
power  the  executor  is  not  entitled  to  an  allowance  as  against 
creditors  (c) .  Again,  in  l^ew  v.  Jones  {d),  it  was  held  by 
Lord  Lyndhurst,  C.  B.,  that  if  a  solicitor  or  attorney,  who  is  an 
executor,  does  professional  business  himself  for  the  benefit  of 
the  estate,  he  is  not  entitled  to  be  paid  his  bill  of  costs  for  such 
services:  it  would  be  placing  his  interest  at  variance  with  the 

have  defended:  Oliamheri  v.  Smith,  2  OoU.  742;  Smith  v.  Chambers, 
2  Phil.   Ch.   C.   221. 

(?/)  Eohinson  v.  Pett,  3  P.  Wms.  251;  Scattergood  v.  Harrison, 
Mosely,   130;   BrocJcsopp  v.   Barnes,  5  Madd.   90. 

(z)  Bohinson  v.   Pett,   3  P.    Wms.    249. 

(a)  Gould  V.  Fleetwood,  3  P.  Wms.  251,  note  (A).  So  in  Ayli-ffe 
V.  Murray,  2  Atk.  58,  two  persons,  executors  and  trustees  under  a 
Will,  would  not  prove. the  Will,  nor  suffer  the  cestui  que  trust  to 
take  out  letters  of  administration  ciOm  testamento  annexo,  till  he  had 
executed  a  deed,  by  which  he  was  to  pay  100^.  to  one  executor,  and 
200L  to  the  other,  within  six  months  after  they  should  have  exhibited 
an  inventory:  Lord  Hardwicke  declared  the  deed  was  unduly  ob- 
tained, and  decreed  that  no  allowance  should  be  made  for  the  sum  of 
lOOZ.  and  200^  to  the  plaintiffs. 

(6)  Burden  v.  Burden,  1  Ves.  &  B.  170;  Stocken  v.  Dawson,  6 
Beav.  371.  Nor  is  an  executor  and  legatee  of  such  surviving  partner: 
Ibid.     Cf.  sect.   39  of  the  Partnership  Act,  1890. 

(c)  Re  Salmen,  107  L.  T.  108. 

[d)  Exchequer,  August  9th,  1833.  The  writer  is  indebted  to  the 
kindness  of  Mr.  Younge,  for  the  note  of  this  decision,  which  is  inserted 
in  9  Bythewood's  Convey,  pp.  337,  338.  It  is  abo  reported  in  a  note 
to  Cradock  v.  Piper,  1  Mac.  &  G.  668. 
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duties  he  has  to  discharge  (e).  Accordingly  in  Moore  v. 
Froivd  (/),  Lord  Cottenham  held,  that  a  ti'ustee,  wiio  is  a  so- 
licitor, is  entitled  to  be  repaid  such  costs,  charges  and  expenses 
only  as  he  has  properly  paid  out  of  his  pocket ;  and  that  it  makes 
no  difference  in  this  respect,  that  the  instrument  creating  th« 
trust  may  have  directed  that  the  trust  moneys  should  be  applied 
{inter  alia)  in  payment  of  all  expenses,  disbursements  and 
charges  to  be  incurred,  sustained  or  borne  by  the  trustee,  in  pro- 
fessional business,  journeys  or  otherwise,  and  that  the  trustee 
might  retain  all  reasonable  costs,  charges  and  expenses  which 
he  might  sustain  or  be  put  unto,  such  costs,  charges  and  ex- 
penses to  be  reckoned,  stated,  and  paid  as  between  attoniey 
and  client.  Again,  in  Collins  v.  Carey  {g),  ^vhere  business 
relating  to  a  trust  estate  had  been  transacted  by  two  solicitors 
in  partnership,  one  of  whom  was  a  trustee  of  the  estate,  Lord 
Langdale,  M.  B,.,  held,  that,  in  passing  the  accounts  of  tho 
trustee,  costs  out  of  pocket  alone  could  be  allowed  {h) .  And  Trustee 
the  general  rule,  that  a  trustee  acting  as  solicitor  in  the  trust  ^^y^K  ^3 
matters  is  merely  entitled  to  costs  out  of  pocket,  has  been  firmly  merely 
established  by  several  subsequent  decisions  (^) .    And  the  rule  is  cost^  out^of 


pocket: 


(e)  See  also  Willson  v.  Carmichael,  2  Dow  &  Clark,  51;  1  Mac.  &  G. 
678,  679;  Nicholson  v.  Tutin,  3  Kay  &  J.  159. 

(/)  3  M.  &  Or.  45. 

Ig)  2  Beav.  128. 

(h)  And  tho  rule  is  the  same,  though  the  business  be  done  by  one 
of  tha  partners  who  is  not  trustee:  Christophers  v.  White,  10  i3eav. 
523. 

(i)  Fraser  v.  Palmer,  4  Y.  &  Coll.  515,  coram  Alderson,  B.;  1 
Mac.  &  G.  679;  Re  Sherwood,  3  Beav.  338;  Bainhrigge  v.  Blair, 
8  Beav.  588;  Todd  v.  WiUon,  9  Beav.  486.  The  costs  in  such  cases, 
of  a  defendant,  are  ordered  to  be  taxed  a^s  botwoen  solicitor  and  cUcnt, 
without  any  special  directions:  York  v.  Broivn,  1  Coll.  260:  And 
under  such  an  order,  or  under  an  order  to  tax  costs  generally,  the 
taxing  mastoxs  may  take  notice  that  the  solicitor  is  also  a  trustee, 
and  apply  the  rule:  Cradock  v.  Piper,  1  Mac.  &  G.  664.  But  the 
rule  does  not  preclude  an  executor  who  acts  as  solicitor  in  a  cause  in 
which  he  is  a  party  in  his  representative  character,  from  being  allowed, 
as  against  the  estate,  that  proportion  of  the  whole  costs  which  liis  town 
agent  in  the  cause  was  entitled  to  receive:  Bu.rge  v.  Brutton,  2  Hare, 
373.  See  Be  Taylor,  18  Beav.  165.  And  it  must  be  observe<i.  that 
the  rule  does  not  disentitle  a  solicitor,  who  is  a  trust'XJ,  from  claim- 
ing his  professional  charges  under  a  special  contract,  nor  under  a 
Will  authorizing  him  expressly  to  make  such  chai-ges:  Be  Shrrwood, 
3  Beav.  341;  Christophers  v.  White,  10  Beav.  524,  by  Lord  Langdale. 
See  also  Broughton  v.  Broughton,  5  Do  G.  M.  &  G.  166,  by  Lord 
Cranworth;  Harbin  v.  Darbi/.  28  Beav.  325;  post.  p.  1488.  Whore, 
however,  a  testator  by  his  Will  authorisied  any  trusto^^  thereof  who 
might  be  a  solicitor,  to  make  tho  usual  professional  or  other  m-op'V 
and  reasonable  charges  for  all  business  done  and  time  exiwnded  in 
relation  to  the  trusts  of  the  Will,  whctlier  such  business  was  usually 
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but  not  as 
to  costs  in- 
curred in  a 
suit  where 
solicitor  acts 
for  himself 
and  co- 
trustees. 


not  restricted  to  cases  of  express  trusts,  but  applies  to  the  case 
of  an  executor  or  ti'ustee,  though  there  be  no  express  trust  (/c) . 
But  the  rule  does  not  apply  to  the  costs  incurred  in  a  suit  where 
the  solicitor  acts  in  the  suit  for  himself  and  his  co-trustees:  In 
such  a  case  he  shall  be  allowed  the  full  costs  which  would  be 
properly  chargeable  by  a  stranger  to  the  trust,  taking  care  that 
thev  are  not  to  be  increased  by  his  being  one  of  the  parties  {I) . 


within  the  business  of  a  solicitor  or  not,  it  was  held  that  the  taxing 
master  had  power  to  allow  a  trustee,  who  was  a  solicitor,  the  proper 
charges  for  business  not  strictly  of  a  professional  nature  transacted 
by  him  in  relation  to  the  trust  estate:  Be  Ames,  25  C.  D.  72;  and 
cf.  also  Re  Fish,  [1893]  2  Ch.  413.  But  where  the  direction  of  the 
Will  was  that  one  of  the  executors  should  continue  to  act  as  solicitor 
in  relation  to  the  property  and  affairs  of  the  testatrix,  and  should 
make  his  usual  professional  charges,  and  receive  the  same  remunera- 
tion for  business  done  as  if  he  were  not  an  executor,  it  was  held 
that  all  items  which  were  not  of  a  strictly  professional  character 
ought  to  be  disallowed:  Be  Chappie,  27  0.  D.  584.  And  a  clause  in 
a  Will  entitling  a  trustee  or  executor,  being  a  solicitor,  "  to  charge  and 
be  paid  aU  usual  professional  or  other  charges  for  any  business  done  by 
him  or  his  firm  in  relation  to  the  management  and  administration  of 
the  estate,  and  carrying  out  the  trusts,  powers,  and  provisions  of 
the  Will,  whether  in  the  ordinary  course  of  his  profession  or  business 
or  not,  and  although  not  of  a  nature  strictly  requiring  the  employment 
of  a  solicitor  or  other  professional  person,"  was  held  to  enable  a 
trustee  to  charge  for  any  work  done  for  the  estate  in  the  course  of  his 
profession  or  business,  whether  done  in  the  ordinary  course  thereof  or 
not,  but  not  to  authorize  him  to  charge  for  work  done  outside  his 
profession  or  business:  Clarkson  v.  Bobinson,  [1900]  2  Oh.  722.  To 
entitle  an  executor  being  a  solicitor  to  charge  for  work  which,  although 
not  professional  work,  he  could  have  charged  for  against  a  client  who 
was  not  an  executor,  there  must  be  express  words  in  the  Will  show- 
ing that  such  was  the  testator's  intention:  Be  Challinder  and  Hering- 
ton,  [1907]  1  Ch.  5%.  Where  a  solicitor-trustee  is  an  attesting  witness 
of  a  WiU,  a  declaration  that  he  shall  be  allowed  profit  costs  for  trans- 
acting the  business  of  the  trust  estate  will  not  entitle  him  to  such 
costs,  the  right  to  take  such  costs  being  a  beneficial  interest  within 
sect.  15  of  the  Wills  Act:  Be  Barber,  31  0.  D.  665,  approved  by  the 
Court  of  Appeal  in  Be  Pooley,  40  0.  D.  1.  So,  if  the  estate  be  in- 
solvent, a  clause  in  the  Will  empowering  the  solicitor  to  charge  profit 
costs  wiU  not  entitle  him  to  them,  such  clause  being  in  effect  a  legacv: 
Be  White,  [1898]  1  Ch.  297;  2  Ch.  217;  post,  p.  1484.  Compensation 
may,  in  special  cases,  be  made,  under  the  authority  of  the  Court,  to 
a  trustee  acting  as  solicitor  in  the  trust  matters;  though  not  by 
allowing  him  to  make  the  usual  professional  charges:  Bainbrigge  v. 
Blair,  8  Beav.  588. 

{k)  Pollard  v.  Doyle,   1  Drew.    &  Sm.   319. 

(0  Cradack  v.  Piper,  17  Sim.  41;  1  Mac.  &  G.  664.  See  also  the 
observations  of  Lord  Cranworth  on  this  case  in  Broughton  v.  Broughtan, 
5  De  G.  M.  &  G.  164,  165;  and  see  Be  Barber,  34  CD.  77.  This 
question  of  the  right  of  a  solicitor-trustee  to  charge  profit  costs  was 
much  considered  by  the  Court  of  Appeal  in  the  case  of  Be  Corsellis, 
34  0.  D.  675.  In  that  case  it  was  held  (1)  that  the  firm  of  the 
solicitor-trustee  was  entitled  to  profit  costs  made  in  acting  for  the 
trustees  who  were  respondents  to  an  application  for  maintenance  by 
a  next  friend  on  behalf  of  an  infant  under  the  summarj'  procedure 
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This  exception,  however,  in  favour  of  the  solicitor,  doos  not 
extend  bo  a  case  where  a  solicitor,  who  is  a  trustee,  acts  in  a  suit 
for  himself  alone,  or  by  his  partner  for  himself  alone  (m),  nor 
to  a  case  of  a  solicitor,  being  a  trustee  and  acting  as  solicitor  for 
himself  and  his  co-trustees  in  the  administration  of  the  trust  out 
of  Court  (n).  And  whei-e  an  executor  and  trustee  under  a  Will 
employs  his  co-trustee,  who  is  a  solicitor,  to  transact  the  legal 

of  tho  Court,  such  costs  coming  within  the  rule  of  Cradock  v.  Piper; 

(2)  that  profit  costs  made  by  the  firm  of  the  solicitor-trustee  when 
acting  for  a  receiver  appointed  in  an  administration  action,  the  solicitor- 
trustee  being  the  defendant  in  the  action,  could  not  be  retained  by  the 
firm,  on  the  principle  that  the  trustee's  interest  and  duty  conflicted; 

(3)  that  profit  costs  made  by  preparing  leases  and  agreements  for 
leases  of  parts  of  the  trust  estate  could  not  bs  retained,  because, 
although  actually  paid  by  the  lessees,  the  solicitors  were  employed  oa 
behalf  of  the  trust  estate;  and  (4)  that  steward's  fees  of  a  manor  which 
formed  part  of  the  trust  estate,  and  of  which  trustees  had  appointed 
a  partner  in  the  firm  steward,  might  be  retained,  even  though  such 
fees  were  brought  into  the  partnership  account.  The  Court  of  Appeal, 
in  this  case,  while  disapproving  of  the  decision  in  Cradock  v.  Piper, 
expressly  refused  to  depart  from  a  rule  so  long  followed,  or  to  fritter 
away  tho  decision  by  saying  that  it  only  applied  to  a  hostile  action. 
Cotton,  L.  J.,  in  his  judgment  (p.  081),  thus  sums  up  tho  general 
principle:  "It  is  a  well -established  rule,  and  one  founded  on  sound 
principles,  that  a  trustee  who  is  a  solicitor,  cannot  as  a  rule,  make 
any  profits  as  a  solicitor  on  business  which  is  done  by  himself  or  by 
the  firm  of  which  he  is  a  member  in  matters  relating  to  the  estate. 
There  is  one  very  obvious  principle  which  applies,  namely,  that  the 
trustee  must  discharge  his  duty  without  making  any  profit  out  of  it. 
If  there  is  business  wliich  a  layman  cannot  properly  perform,  he  may 
employ  a  solicitor  to  do  that  legal  business.  If  it  is  business  which 
a  trustee  in  his  position  cannot  be  expected  to  discharge,  such  as 
receiving  rents  from  a  number  of  small  properties,  he  may  employ 
an  agent  to  collect  those  rents,  but  if  he  chooses  to  do  work,  he  caniwt 
make  a  chai'ge  against  the  estate;  that  is  the  rule  as  regards  work 
done  out  of  Court  by  a  trustee,  whether  acting  for  himself  or  for  the 
other  trustee  as  well.  From  the  rule  I  have  stated  one  exception  was 
established  by  Cradock  v.  Piper:  that  is  to  say,  where  there  is  work 
done  in  a  suit  not  on  behalf  of  the  trustee,  who  is  a  solicitor,  alone,  but 
on  b(>half  of  himself  and  a  co-trustee,  the  rule  will  not  prevent  the 
solicitor  or  his  firm  from  receiving  the  usual  costs  if  the  costs  of 
appearing  for  and  acting  for  the  two  have  not  increa-ed  the  expenso; 
that  is  to  say,  if  the  trustee  himself  has  not  added  to  the  expense  which 
would  have  been  incurred  if  he  or  his  firm  had  appeared  only  for  his 
oo-trustoe.  For  that  there  is  an  obvious  reason — that  it  is  not  the 
businc^ss  of  a  trustee  although  he  is  a  solicitor,  to  act  as  solicitor  for  his 
CO- trustee.  But  tho  exception  in  Cradock  v.  Piper  is  limited  expressly 
to  the  costs  incurred  in  respect  of  business  done  in  an  action  or  a 
suit."  But  a  solicitor  cannot  bo  entitled  to  profits  made  directly  or 
indirectly  through  his  office  of  trustee,  unless  he  is  actually  the  soliciter 
on  the  record.  lie  cannot  stipulate  for  a  commission  with  a  firm  of 
solicitors  io  whom  he  introduces  the  trust  business:  Vipont  v.  Butler, 
W.  N.  (1893)  64. 

(w)  Lr/on  v.  Baker,  5  De  G.  &  Sm.  622. 
(n)  Lincoln  v.    Windsor,  9  Ilare,   158. 
W.E. — VOL.    II.  43 
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business  of  the  trust,  the  solicitor  is  only  entitled  to  cx)8t8  out  of 
pocket  (o). 

A  solicitor,  who  is  sole  executor  and  trustee  of  a  Will,  is  not 
entitled  to  his  profit  costs  of  acting  as  solicitor  to  the  estate  if  it 
turns  out  to  be  insolvent,  even  though  the  Will  contains  a 
clause  declaring  that  ho  should  be  the  solicitor  to  the  estate,  and 
should  be  allowed  to  charge  for  work  done  as  such  solicitor;  for 
the  clause  is  in  effect  a  legacy  of  profit  cost^  to  the  solicitor,  and 
being  bounty  he  cannot  claim  it  as  against  creditors.  And 
this  rule  extends  to  all  professional  trustees  (j?) . 

An  agent,  who  is  appointed  executor  of  his  principal,  is  not 
entitled  to  charge  commission  on  business  done  subsequently  to 
the  testator's  death  {q) .  So  an  executor,  who  is  one  of  a 
banking  firm,  cannot  charge  the  ordinary  banker's  commission 
against  his  testator's  estate  (r).  So  an  executor,  who  acts  as 
auctioneer  in  the  sale  of  assets,  is  not  entitled  to  charge  com- 
mission (s) .  But  where  a  testator,  a  victualler,  directed  his 
trade  to  be  carried  on  by  his  executoi's,  brewers  and  spirit 
merchants,  who  had  been  in  the  habit  of  serving  him  in  his  life- 
time, and  supplies  were  furnished  for  that  purpose  by  them,  the 
Court  would  not  declare  that  the  executors  were  entitled  to 
receive  the  cost  price  only  for  these  supplies,  but  directed  an 
inquiry  whether  the  supplies  were  proper,  and  fiurnished  at  the 
ordinary  market  price  (t).  So  in  Willis  v.  Kimble  (u),  a  tes- 
tator devised  and  bequeathed  his  freehold  and  leasehold  estate  to 
trustees  for  sale,  and  he  declared,  that  his  trustees  respectively 
should  be  entitled  to  have  and  receive  out  of  the  trust-moneys, 
all  costs,  charges,  and  expenses,  fees  to  counsel  and  for  advice, 
and  for  professional  assistance,  and  loss  of  time,  paid,  incurred, 
sustained,  or  occasioned  in  or  about  the  execution  of  the  said 
trusts,  or  in  anywise  relating  thereto:  One  of  the  trustees  was  a 
land  sm'veyor,  and  he  superintended  the  management  and  sale 
of  the  estates:   And  Lord  Langdale,  M.  K..,  held,  that  he  was 

(o)  Broughton  v.  Broughton,  5  De  G.  M.  &  G.  160;  2  Sm.  &  G. 
422. 

(p)  Re  Thorley,  [1891]  2  Ch.  613;  Re  White,  Pennell  v.  Franklin, 
[1898]  1  Ch.  297;    2  Oh.  217;   Re  Brown,  [1918]  W.   N.  118. 

{q)  Sheriff  v.   Axe,  4  Euss.    Chanc.    Oas.    33. 

(r)  Heighington  v.  Grant,  5  M.  &  Cr.  258,  262. 

(.s)  Kirkman  v.  Booth.  11  Beav.  273.  Nor  if  he  is  a  partner  with 
others,  can  the  partnership  make  a  charge:  Matthison  v.  Clarke,  3 
Drew.  3. 

{t)  Smith  V.  Langford,  2  Beev.  362,  disapproved  in  Sykes  v.  Sykes, 
[19091  2  Oh.  241. 

(m)  1  Beav.  559. 


Ch.  11.  §  II.]        Allowances  to  Executors.  1485 

entitled,  upon  the  terms  of  the  Will,  to  a  compensation  for  loss 
of  time.  Again,  it  is  competent  for  the  Court  to  appoint  an 
executor  and  trustee  consignee  with  the  usual  profits  {x) .  And 
when  the  Court,  in  its  discretion,  has  made  such  an  appointment, 
and  the  appointment  has  been  acted  upon,  the  Court  will  not 
af terwQ-rds  withdraw  its  sanction  from  it  (y) . 

The  Judicial  Trustee  Act,  1896  (z),  now  provides  that,  where  Judicial 
a  judicial  trustee  is  appointed,  there  may  be  paid  to  him  out  of  ^'sgfi^s^^Wo^ 
the  trust  property  such  remuneration,  not  exceeding  tlie  limits 
ipresci-ibed  by  the  rules  for  the  time  being  in  force  undea-  the 
Act,  as  the  Court  may  assign  in  each  case,  subject  to  any  rules 
under  the  Act  respecting  the  application  of  such  remuneration 
where  the  judicial  trustee  is  an  official  of  the  Court,  and  tiiat  the 
remuneration  so  assigned  to  any  judicial  trustee  'shall,  save  as 
the  Court  may  for  special  I'easoais  othenvise  order,  cover  all  his 
•work  and  personal  outlay. 

It  has  been  holden  that  agents,  being  also  appointed  executors,  Commission 
are  not  entitled  to  commission  upon  remittances  from  India  to  °^  remitt- 

'■  .  ances  irom 

this  country  by  the  testator,  not  received  until  after  his  India  to  this 
death  (ifl).  The  Courts  of  India,  in  order  to  induce  proper  testatS '^^ 
persons  to  accept  the  office  of  executor,  at  one  time  adopted  a 
rule,  opposed  to  the  principles  above  stated,  by  permitting  an 
executor  to  charge  a  commission  upon  the  lamount  of  assets 
collected  by  him  in  India.  And  if  assets,  collected  in  India, 
came  to  be  administered,  not  in  India,  but  by  the  Courts  in 
England,  the  Courts  here  were  of  necessity  bound  to  follow  that 
rule  of  policy  which  was  adopted  in  India.  But  by  the  Indian 
Act,  No.  II.  of  1874,  re-enacting  Act  No.  XXIV.  of  1867,  it 
is  provided  (sect.  56)  that  no  person  other  than  the  Adminis- 
trator-General, acting  officially,  shall  receive  or  retain  any  com- 
mission or  agency  charges  for  anything  done  as  executor  or 
administrator  under  any  probate  or  letters  of  administration,  or 
letters  ad  colligenda  bona  granted  by  the  Supreme  Court  or 
High  Court  of  Judicature  at  Fort  William  in  Bengal,  since  the 
passing  of  Act  No.  VII.  of  1849,  or  by  either  of  the  Supreme 

(x)  Marshall  v.  Tlolloway,  2  Swanst.  432. 

{y)  M orison  v.  M orison,  4  My.  &  Or.  215. 

(z)  59  &60  Vict.  c.  35,  s.  1  (5). 

fa)  Hovey  v.  Blakcman,  4  Vos.  596.  However,  in  Scattercfood  v. 
Harrison,  Mosoly,  130,  Lord  King  held,  tliat  where  a  factor  was  made 
executor,  if  anything  appeared  to  have  been  consigned  to  him  by  tJie 
testator  in  his  lifetime,  though  it  camo  to  his  hands  after  his  deatli, 
since  the  executor  acted  as  factor,  he  should  be  allowed  coramis^sion 
for  it. 

43   (2) 
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or  High  Courts  of  Judicature  at  Madras  and  Bombay,  since 
the  passing  of  Act  No.  II.  of  1850,  or  by  any  Court  of  com- 
petent jurisdiction  within  the  meaning  of  sects.  187  and  190  of 
the  Indian  Succession  Act,  1865;  but  this  -enactment  shall  not 
prevent  any  executor  or  other  person  from  having  the  benefit 
of  any  legacy  bequeathed  to  him  in  his  character  of  executor  or 
by  way  of  commission  or  otherwise.  Sections  52 — 55  prescribe 
the  commission  to  which  the  Administrator-General  is  en- 
titled (6). 

The  same  exception  to  the  general  rule  iwas  established  with 
respect  to  the  West  Indies.  The  principle  upon  which  the 
Court  of  Chancery  has  gone,  in  this  respect,  appears  to  be  this: 
That  the  commission  is  in  the  nature  of  a  remuneration  to  a 
trustee,  who,  besides  the  usual  trouble  belonging  to  the  execu- 
tion of  his  trust,  has  also  to  undergo  all  the  inconveniences 
arising  from  being  in  a  foreign  country,  and  conducting  the 
business  of  a  merchant  there:  And  although,  as  it  has  above 
appeared,  no  commission  is  allowed  to  a  trustee  in  this  country 
for  what  he  does,  however  laborious  his  duty  may  be,  yet 
inasmuch  as  it  is  of  great  importance  >to  get  persons  to  assume 
the  character  of  trustees  in  the  East  and  West  Indies,  therefore, 
so  long  as  they  are  actually  in  the  countiy  there  discharging  the 
duty  of  trustees,  the  Court  allows  the  commission  (c) .  But  no- 
commission  is  payable  where  the  remittant  himself  is  actually,  at 
the  time  of  the  remittance,  in  this  country  {ct) :  And  it  would 
seem,  that,  in  order  to  entitle  himself  to  the  commission,  the 
partj^  must  himself  be  actually  in  the  colony  where  the  remit- 
tance was  made:  For  if,  by  any  means,  money,  which  has  not 
been  received  by  him  upon  the  spot  land  remitted  by  him  from 
the  spot  to  this  country,  is  remitted  to  this  country,  it  appears  to 
be  the  settled  rule  of  the  Court  of  Chancery,  that  the  commission 
shall  not  be  allowed  (e;).     AnA.  accordingly,   in  Campbell  v. 

(6)  S&e  a  pamphlet  by  Mr.  Broughton,  late  Administrator-General 
of  Bengal,  on  "  The  Custody  and  Preservation  of  the  Property  in. 
India   of  Deceased   Persons." 

(c)  1  Moo.  P.  0.  40. 

(d)  4  Ves.  72;  lUd.  596. 

(e)  Chambers  v.  Ooldvnn,  5  Ves.  834;  Denton  v.  Davy,  1  Moo.  P.  0. 
15,  32.  In  this  last  case  it  was  holden  by  the  Lords  of  the  Privy 
Council,  that  the  commission  of  6  per  cent,  given  by  the  Jamaica  Act, 
24  Geo.  II.  c.  19,  to  agents,  trustees,  guardians,  executors,  &c.,  for 
the  management  and  disposal  of  the  rents  and  profits  of  an  estate, 
being  in  the  nature  of  a  remuneration  for  the  trouble  and  responsi- 
bility of  conducting  the  business  of  a  merchant  on  the  island,  is- 
payable  only  to  persons  actually  resident  on  the  island,  and  capable 
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dampheU  (/),  it  was  held  that  if  an  executor  in  India  collected 
part  of  the  assets  there,  and  then  came  to  England,  and  had  the 
remainder  remitted  to  him  by  his  agent,  he  was  entitled  to 
commission  on  that  pai't  only  which  he  had  collected  in  India. 

In  the  Australian  colonies  a  commission  or  pei-centagc  may 
be  and  generally  is  allowed  to  executors  and  administrators,  and 
in  many  of  the  colonies  there  are  incorporated  companies  which 
act  as  executors  and  charge  commission  {g) . 

Although  an  executor  who  has  proved  the  Will,  or  a  person  iUlowancee 

taking  out  lettex-s  of  administration,  cannot  retire  from  his  duty,  forpaymenta 
*=  '  *^ '  to  collector.?, 

but  must,  generally  speaking,  collect  the  estate  himself  (h),  yet  &c. 
an  executor  is  justified  in  having  recourse  to  an  agent  to  collect 
the  assets,  in  cases  where  a  provident  owner  might  well  employ 
a  collector:  and  the  executor  will,  therefore,  be  allowed  the 
expense  so  incurred,  in  his  accounts  (i).  Accordingly,  where  a 
testator  gave  annuities  to  his  executors  for  their  trouble  in  the 
execution  of  his  Will,  and  died  possessed  of  several  houses,  let 
at  weekly  rents,  it  was  held,  that  the  executors  were  justified  in 
paying  a  pei-son  to  collect  the  rents,  and  did  not,  therefore,  lose 
their  annuities  (k) .  So  if  thei-e  are  assets  in  India,  the 
executor  shall  be  allowed  the  expense  of  an  agent  to  collect 
them:    And,    thei-efore,  the  Court  will  appoint  a  receiver    in 


and  willing  to  act  in  the  trusts  of  the  estate;  and  the  commission  of 
5  per  cent,  given  by  the  same  Act  for  receiving  and  remitting  moneys 
can  only  be  claimed  where  the  receipts  or  payments  are  actually  made 
on  the  island. 

(/)   13  Sim.  168. 

(g)  Sec  Walker  on  Executors,  5th  ed.,  p.   305. 

(h)   Weiss  v.  Dill,  3  M.  &  K.  26. 

(i)  See  Bonithon  v.  Hockviore,  1  Vern.  316;  Davis  v.  Dendy,  3 
Mad.  170.  See  also  Hopkinson  v.  Roe,  1  Beav.  180,  in  which  case 
Lord  Langdale,  M.  R.,  held,  that  the  executors  under  the  circum- 
stances were  justified  in  appointing  an  agent  to  get  in  the  testator's 
debts,  and  in  allowing  him  a  salary  for  his  trouble:  But  the  costs  of 
transferring  funds,  from  the  name  of  a  testator  into  the  names  of  the 
executors,  were  disallowed:  And  his  Lordship  held,  that  the  sum  to 
be  allowed  executors  for  the  expenses  of  transferring  a  large  sum 
of  money  into  Court  is  one  guinea;  and  extra  brokerage  was,  theix>- 
fore,  di.sallowed.  But  where  an  executor,  upon  tran.sferring  stock 
to  a  legatee,  paid  one-sixter-nth  per  cent,  to  a  stock-broker  for  identify- 
ing him  (the  executor)  at  the  bank,  it  was  held,  that  he  ought  to  be 
allowed  this  payment:    Jones  v.    Potvell,  6  Beav.   418. 

(k)  Wilkinson  v.  Wilkinson,  2  Sim.  &  Stu.  237.  .S.  P.,  as  to  an 
administrator,  Trezevant  v.  Frazer,  Hil.  Term,  1832,  before  Sir  L. 
Shadwell,  V.-C.  So,  oven  at  law,  it  would  .^eom,  that  an  executor, 
under  a  plea  of  plene  adrninisfravit.  will  be  allowed  the  rea.sonablo 
charges  of  collecting  the  tastator's  debts:  Giles  v.  Dyson,  1  Stark. 
N.  P.  C.  32. 
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India  of  a  testator's  assets  on  the  application  of  an  executor 
resident  in  England  {I) . 

So  from  the  nature  of  the  accounts,  the  exocutor  may  be 
justified  in  employing  an  accountant,  and  the  ccxpenso  will  in  a 
proper  case  be  allowed  to  the  cKecutor  (m). 

Again,  if  an  executor  pays  an  attorney  for  his  trouble  and 
attendance,  in  the  transacting  and  conduct  of  the  testator's 
affairs,  he  ought  to  be  allowed  and  repaid  what  he  so  pays  {n) . 
But  an  executor  is  not  entitled  to  h&  allowai,  without  question, 
the  amount  of  the  bill  of  costs  which  he  has  paid,  hond  fide,  to 
the  solicitor  to  the  trust;  and  the  officer  of  the  Court,  without 
regularly  taxing  the  bill,  will  moderate  their  amount  (o) .  And 
it  may  here  be  obsei'ved,  that  an  executor  will  not  be  allowed 
the  charges  of  his  solicitor  for  doing  things  which  the  executor 
ought  strictly  to  do  himself.  And  therefore,  where  a  solicitor 
is  appointed  executor,  and  is  to  be  at  liberty  to  charge  for  his 
professional  sei-vices,  he  is  only  entitled  to  charge  for  services 
strictly  professional,  and  not  for  matter's  \\4iich  an  executor 
ought  to  do  without  the  intervention  of  a  solicitor,  such  as  for 
attendances,  to  pay  prcaniums  on  policies,  attending  at  the  bank 
to  make  transfers,  attendances  on  proctors,  auctioneers,  legatees 
and  creditors  {'p) . 

Under  sect.  39  of  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73), 
in  any  case  in  which  a  trustee,  executor,  or  administrator  has 
ibeoome  chargeable  with  any  solicitor's  bill  of  costs  the  judge 
has  a  discretionary  power,  upon  the  application  of  a  party 
interested  (g)  in  the  property  out  of  which  such  trustee,  executor, 
or  administrator  may  have  paid  or  be  entitled  to  pay  such  bill,  to 
refer  the  same  to  be  fixed  and  settled,  and  to  make  such  order 
as  he  may  think  fit  for  the  payment  of  what  may  be  found  due, 
and  of  the  costs  of  the  reference,  to  or  by  the  solicitor  by  or  to 


(J)  Cockburn  v.  Raphael,  2  Sim.  &  Stu.  453:  But  the  receiver  must 
give  sureties  resident  in  England:  Ihid. 

(m)  Henderson  v.  M'lver,  3  Madd.  275. 

(h)  Macnamara  v.  Jones,  Dick.  587.  In  Stackpoole  v.  Stackpoole, 
4  Dow.  P.  0.  226,  an  administrator  was  not  allowed  to  set  off  a  charge 
for  poundage  ■alleged,  to  have  been  paid  to  his  agent  in  the 
administration. 

(o)  Johnson   v.    Telford,   3   Rus^s.    Chanc.    Oas.    477. 

(p)  Harbin  v.  Darby,  28  Beav.  325;  Re  Chappie,  27  0.  D.  584. 
For  the  general  rule  as  to  an  executor's  costs,  and  as  to  his  "  charges 
and  expenses,"  and  what  are  "  just  allowances,"  see  post,  p.  1535  et  seq. 

(g)  A  creditor  who  has  obtained  judgment  for  the  administration  of 
the  estate  of  a  deceased  testator  is  "  a  party  interested ''  within  the 
meaning  of  this  section:  Re  Jones  and  Everett,  [1904]  2  Ch.  363. 
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the  party  making  such  application,  having  regard  to  the  provi- 
sions in  the  Act  contained  relative  to  applications  for  the  like 
purpose  by  the  party  chargeable  with  such  bill  so  far  as  the 
same  shall  be  applicable  to  such  cases;  or  the  order  may  be 
made  for  payment  to  such  trustee,  executor,  er  administrator  so 
chargeable  with  such  bill,  instead  of  being  paid  to  the  party 
making  such  application;  and  when  the  party  making  such 
application  shall  pay  any  money  to  such  solicitor  in  respect  of 
such  bill  he  shall  have  the  same  right  to  be  paid  by  such 
trustee,  executor,  or  administrator  so  chargeable  with  such  bill 
as  such  solicitor  had.  If  the  bill  has  already  been  taxed  and 
settled,  sect.  40  requires  special  circumstances  to  be  shown  to 
entitle  the  applicant  to  a  retaxation;  and  tmder  sect.  41  special 
circumstances  should  be  sho^\^l  for  an  order  for  taxation  after 
payment  of  the  biU.  Orders  under  sect.  39  are  made  on 
summons,  and  not  &x  parte  (r).  The  taxation  is  as  between 
solicitor  and  client,  but  subject  to  this  limitation,  that  a  solicitor 
cannot  charge  against  a  trust  estate  anything  not  necessary  for 
the  administration  thereiof ,  though  expressly  directed  by  the 
trustee,  'but  must  look  for  payment  of  such  charges  to  the 
trustee  personally  (.s).  The  amount  allowed  by  a  taxing  master 
as  between  the  client  and  his  solicitor  is  not  conclusive  of  the 
amount  which  the  Court  will  allow  out  of  the  estate  (^).  By 
virtue  of  the  proviso  in  sect.  41,  taxation  wiU  not  be  ordered 
under  sect.  39  where  the  application  is  not  made  within  twelve 
calendar  months  after  payment;  regard  being  had  to  what 
must  now  be  treated  as  the  settled  practice  of  the  Court  («) : 
But  the  trustee,  executor,  or  administrator  may  be  made  to 
account  in  an  action,  in  which  case  the  taxing  mastei',  without 
having  it  referi^  to  him  for  taxation,  ~%vould  bo  directed  to 
inquire  whether  any  items  objected  to  were  fair  and  proper  to 
loe  allowed,  and  to  what  amount  (xr).  So  also  if  a  solicitor 
carries  in  a  claim  in  an  administration  action  in  respect  of  a  bill 
of  costs  delivered  more  than  twelve  months  the  ex(>cutor  is  not 
estoppe<l  from  disputing  any  of  the  items  (y) . 


(r)  Ih^  Straford,  16  Boav.   27. 

(s)  Re  Brown,  L.  R.  4  Eq.  4(;4;  and  cf .  Re  Neyus,  [189.5]  1  Ch.  73; 
Re  Gray.  [1901]  1  Ch.  239;  and  Re  Longhotham  &  Sons,  [1904]  2  Ch. 
152,  whi-ro  .samo  principle  was  recognized  on  a  taxation  under  sect.  38. 

(0   Brown  v.  Burdett,  40  C.   D.   244. 

(«)   Re    Wellhorne,  [1901]  1  Oh.   312. 

(x)  Allen  V.  Jan-is,  L.  l\.  4  Ch.  616. 

ly)  Re   Park,  41   C.   D.   326. 
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With  respect  to  the  allowance  of  intereist  ,to  executors  upon 
sums  advanced  by  them  Tor  the  pui-poses  of  tlieir  trust,  it  ha« 
been  held,  tliat  if  an  executor  borrows  money,  or  advances  it 
out  of  his  own  pocket,  to  pay  the  debts  of  his  testator  which 
carry  interest,  or  satisfy  some  of  his  'testator's  creditors  who  are 
very  importunate  and  thi-eaten  to  bring  actions,  he  is  entitled 
not  only  to  be  paid  in  full  in  priority  to  the  creditors  (6),  but 
also  to  an  allowance  of  interest  for  the  money  so  advaaioed  or 
borrowed  (c).  It  may  be  observed,  that  it  is  contrary  to  the 
ooui'se  of  practice  to  allow  interest  to  an  executor  on  costs  paid 
by  him,  pending  a  suit  regarding  the  estate  {d).  Where 
interest  is  allowed  on  sums  carrying  interest,  it  should  be 
calculated  from  the  time  of  a  balance  being  struck  on  the 
general  report,  notwithstanding  that  the  postponement  may 
give  rise  to  hardship;  for,  until  that  time,  it  cannot  be  ascer- 
tained that  the  executor  had  not  the  money  in  his  hands  (e). 

In  Pooley  v.  Ray  (/),  a  mortgage  came  to  an  executor  who 
received  the  mortgage-money,  and  paid  it  away  to  his  testator's 
creditors:  Afterwards  it  appeared,  that  the  mortgage  had  been 
satisfied  in  the  testator's  lifetime:  And  Lord  Cowper  held,  that 
the  executor  must  refund,  although  ho  had  before  paid  the 
money  away  in  debts,  which  he  had  not  otherwise  assets  to  pay, 
and  that  he  must  have  his  remedy  against  such  creditors  as  by 
mistake  he  had  paid:  His  Lordship  observ'ed,  that  "  though  this 
might  be  a  hard  case,  yet  if  the  plaintiffs  had  a  right  to  be  paid 
their  money,  which  they  had  overpaid  on  the  mortgage,  this 
right  could  not  be  overthrown  by  the  defendant,  the  executor, 
applying  the  money  in  any  manner  he  should  think  fit;  any 
more,  than  if  an  executor  at  law  should  recover  a  debt,  and  pay 
the  testator's  debts  with  it,  and  aftenvards  this  judgment 
recovered  by  the  executor  is  reversed  in  error;  the  executor 
must  restore  the  money  to  the  plaintiff  in  error;  and  his  having 
paid  it  away,,  in  debts  of  his  testator,  will  not  excuse  him  from 
paying  it  back .     So  in  the  same  manner,  if  there  were  a  decree 


(&)  Spackman  v.  Holbrook,  2  Giff.  19S;  Be  Jones,  [19141  1  Gh. 
742,   ante,  p.    794. 

(c)  Small  V.  Wing,  5  Bro.  P.  0.  72  Toml.  edit. 

(d)  Oordon  v.  Trail,  8  Price,  416;    Levns  v.  Lewis,  13  Beav.   82. 

(e)  Gordon  v.  Traiil,  8  Price,  416. 

(/)  1  P.  Wms.  355.  But  where  an  administrator,  without  notice  of 
the  bankruptcy  of  the  intestate,  distributed  the  assets  among  the  next 
of  kin,  it  was  held  that  the  administrator  was  not  liable,  but  that  the 
next  of  kin  must  refund  to  the  trustee  in  bankruptcy:  Re  Bennett, 
[1907]    1  K.  B.  149. 
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for  the  executor  to  be  paid  a  sum  of  money  by  the  defendant, 
and  the  executor,  having  received  the  money,  pays  it  aAvay  in 
debts,  and  then  the  defendant,  against  whom  the  executor  had 
recovered  the  decree,  brings  an  appeal,  and  reverses  the  decree; 
the  plaintiff  in  the  appeal  shall  be  restored  to  the  money." 

This  doctrine  of  Lord  Cowper  was  approved  of  by  Lord 
Alvanley,  in  Pickering  v.  Stamford  (g) ,  but  his  Lordship 
remarked,  that  it  would  be  otherwise,  if  the  defendant  had 
delayed  the  appeal,  and  willingly  stood  by,  while  the  executor 
paid  away  the  money;  for  that  would  be  drawing  the  executor 
into  a  snare. 

It  may  be  proper  in  this  place  to  mention  the  case  of  Brown  what  an 
V.  Spooner  (h).     There  the  testator  gave  an  annuity  of  50?.  to  be^h^S''^ 
be  purchased  by  his  executor,  and  directed  him  to  pay  the  with  under  a 
annuitant  40Z.  a  year  until  it  was  purchased:   The  executor,  qj- just 
instead  of  purchasing,  paid  501.  a  year  from  the  testator's  rents:   allowances. 
And  Lord  Thurlow  held,  that  although  the  executor  was  bound 
to  purchase  the  annuity  immediately  after  the  expiration  of  the 
first  year  from  the  testator's  death,  and  therefore  the  Court 
might  charge  him  for  the  overpayment  from  the  estate,  yet  the 
Master,  on  a  general  reference  of  just  allowances,  could  not  do 
so.     So  in  Garland  v.  Littleiaood  (i),  a  case  was  alleged,  on  the 
pleading,  to  charge  executors  for  what  they  might,  but  for  their 
wilful  default,  &c.,  have  received:  At  the  hearing  the  common 
accounts  only  were  directed  against  them:  The  case  coming  on 
for  further  directions  on  the  Master's  report,  Lord  Langdale, 
M.  R.,  held  that  the  executors  would  not  be  charged  as  for  their 
wilful  default,  &c.,  and  that  no  inquiry  could  then  be  directed 
on  the  subject,  although  the  Master's  report  laid  a  foundation 
for  such  an  inquiry. 

Just  allowances  are  now  made  in  any  account  directed  by  any 
order  or  judgment  without  any  direction  for  the  purpose  (/c). 
Accounts,  on  the  basis  of  wilful  default,  are  still  not  made  on  a   \\  hen  an 
common  administration  judgment  or  order  (/),  but  the  principle  ^o  charped 
laid  down  in  Garland  v.  Littlcicood.  seems  to  have  been  departed  «"  ^^^^  ^*^1', 

„  mi  1  1  •  1  1  I  P  •  !•     J"P   **'    wilful 

from.      The  old  practice  was  that  a  decree  on  the  tooting  ot   default, 
wilful  default  could  not  be  got  except  at  the  lioaring;   now  it 

{g)  2  Vcs.  583. 

(h)  1  Vcs.  291. 

(0  1  Beav.  527. 

(70  R.S.C.  1883,  Ord.  XXXIII.,  r.  8. 

{I)  Lamincj  v.   Gee,  10  C.  D.   715. 
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seems,  that  if  wilful  default  is  charged  in  the  pleadings  and 
evidence  of  it  is  adduced,  accounts  and  inquiries  on  that 
footing  may  be  directed  at  any  stage  of  the  proceedings, 
although  the  judgment  at  the  trial  gives  no  relief  on  that 
footing,  provided,  however,  the  claim  to  such  relief  has  not 
been  dismissed  (m). 

By  Ord.  XXXIir.  r.  2  of  R.  S.  C.  1883,  it  is  provided 
that: — "  The  Court  or  a  Judge  may,  at  any  stage  of  the  pro- 
ceedings in  a  cause  or  matter,  direct  any  necessary  inquiries 
or  accounts  to  be  made  or  taken,  notwithstanding  that  it  may 
appear  that  there  is  some  special  or  further  relief  sought 
for  or  some  special  issue  to  be  tried,  as  to  which  it  may  be 
proper  that  the  cause  or  matter  should  proceed  in  the  ordinary- 
manner." 

This  rule  does  not  enable  a  Judge  to  make  an  order  against 
an  executor  or  administrator  on  the  footing  of  wilful  default 
either  at  the  hearing  or  at  any  subsequent  time,  unless  wilful 
default  has  been  pleaded;  but  where  wilful  default  has  been 
alleged  and  a  case  is  made  for  it  on  the  pleadings,  an  account 
on  the  footing  of  wilful  default  can  be  directed  either  at  the 
hearing  or  trial  of  the  action  or  at  any  subsequent  stage  {n). 

If  wilful  default  has  not  been  charged  in  the  pleadings  and 
in  the  course  of  the  inquiries  directed  a  case  of  wilful  default 
is  disclosed,  it  would  seem  that  by  the  leave  of  the  Court  fresh 
proceedings  may  be  taken  charging  wilful  default  in  the  same 
way  in  which,  under  the  old  practice,  a  supplemental  bill  could 
be  filed  (o) .  But  it  is  not  necessary  to  prove  that  the  informa- 
tion on  which  the  fresh  action  is  founded  was  not  acquired  in 
time  to  make  use  of  it  in  the  former  proceeding  (oo). 

Where  the  account  directed  by  the  order  is  what  is  known  as 
a  "  common  account,"  the  trustee  is  bound  not  only  to  bring  in 
an  account  of  his  receipts,  but  to  discharge  himself  as  regards 
those  receipts,  and  show  what  he  has  done  with  the  money 
received.  Consequently,  if  an  investment  is  made  in  improper 
securities  not  authorised  by  the  terms  of  the  Will  or  the  general 

(m)  Re  Symons,  21  C.  D.  757;  cf.  Re  WrlgUsm,  [1908]  1  Oh. 
789. 

{n)  Barber  v.  Machrell,  12  C.  D.  534,  538,  per  Fry,  J.  See  also  Joh 
V.  Job,  6  C.  D.  562,  as  explained  in  Mayer  v.  Murray,  8  0.  D.  424;  Re 
Symons,   21   C.   D.    757. 

(o)  Laming  v.  Oee,  10  C.  D.  715.  And  see  Dowse  v.  Gorton, 
[1891]  A.  C.  190,  204,  per  Lord  Macnaghten. 

(oo)  Re  Kurtz,  90  L.  T.  12. 
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law,  the  trustee  is  not  allowed  to  discharge  himself  on  account 
of  that  investment,  and  he  is  charged  in  respect  of  it  on  the 
common  account.  To  this  extent  a  breach  of  trust  can  be  dealt 
with  on  originating  summons,  notwithstanding  the  rule  that  in 
any  contested  case  an  originating  summons  is  not  the  proper 
mode  of  deciding  the  question  (p). 

(p)  Re  Stuart,  74  L.  T.   546;   Be  Newland,  W.  N.    (1904)   181. 
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BOOK  THE   FIRST. 

REMEDIES   FOR   EXECUTORS   AND   ADMINISTRATORS. 

In  a  previous  part  of  this  Treatise  (a),  there  has  been  occasion 
to  investigate,  what  rights  of  action  are  comprised  in  the  estate 
of  an  executor  or  administrator:  It  remains  to  consider  the 
remedies  bj  which  those  rights  may  be  enforced. 

It  has  been  thought  desirable  in  the  following  four  chapters 
to  keep  the  former  headings  "  At  Law  "  and  "  In  Equity." 


CHAPTER  THE  FIRST. 

REMEDIES    FOR    EXECUTORS    AND    ADMINISTRATORS    AT   LAW. 

Infitanoes        It  must  be  observed,  in  the  commencement  of  this  subject,  that 

where  the  , ,  ,  ,  t     ■    ■  j.     . 

executor  has    there   are    some   cases   where   an   executor    or    administrator, 

not  the  although  he  has  an  interest  in  a  chose  in  actio)!,  is  not  entitled 

to  the  remedy:  Thus,  where  one  of  two  joint  obligees,  cove- 
nantees (&),  or  partners  dies,  the  action  on  the  contract  must  be 
brought  in  the  name  of  the  survivor,  and  the  executor  or 
administrator  of  the  deoeased  cannot  be  joined  (c),  nor  can  he 
sue  separately:  For  example,  two  joint  merchants  appoint  a 
person  to  be  their  factor:  one  dies,  leaving  an  executor;  this 
executor  and  the  survivor  cannot  join  in  an  action  against  the 

(a)  Ante,  p.  604  et  seq. 

(6)  See  as  to  the  effect  of  a  covenant  with  two  or  more  jointly, 
sect.  60  of  the  Ck>nveyancing  Act,  1881. 

(c)  See  generally  as  to  joinder  of  parties,  K.  S.  0.,  Ord.  XVI. 


Ch.  I.]     Remedies  for  Executors  and  Administrators.  1496 

factor;  for  the  remedy  survives,  though  not  the  duty;  and 
therefore,  on  the  recovery,  the  survivor  must  be  accountable  to 
the  executor  for  that  (d) .  And  the  general  rule  is  that  though 
the  right  of  a  deceased  partner  devolves  on  his  executor  (e),  yet 
the  remcdij  survives  to  his  companion,  who  alone  must  enforce 
the  right  by  action,  and  will  be  liable,  on  recovery,  to  account 
to  the  executor  or  administrator  for  the  share  of  the  de- 
ceased (/) . 

Again,  where  two  have  the  legal  interest  in  the  pertormanoe 
of  a  contract,  though  the  benefit  be  only  to  one  of  them,  the 
remedy  survives,  upon  the  death  of  the  latter,  and  the  executor 
or  administrator  of  the  deceased  cannot  be  made  a  party,  or  sue 
separately:  Thus,  in  Anderson  v.  Martindale  (g) ,  there  was  a 
covenant  to  and  with  A.,  his  executors,  administrators,  and 
assigns,  and  to  and  with  B.  and  her  assigns,  to  pay  an  annuity 
to  A.,  his  executors,  &c.,  during  B.'s  life:  and  it  was  held,  that 
this  was  a  joint  covenant  to  A.  and  B.,  in  which  they  had  joint 
legal  interest,  although  the  benefit  was  for  A.  only;  and  that 
therefore,  on  the  death  of  A.,  the  right  of  action  survived  to 
B.,  and  A.'s  administrators  could  not  sue  on  the  covenant  (h). 

It  follows,  that  where  a  contract  is  made  jointly  mth  several 
persons,  and  ihej  all  die,  the  executor  or  administrator  of  the 
survivor  alone  can  sue,  and  the  personal  representatives  of  those 
who  died  before  him  cannot  be  joined. 

But  if  the  interest  of  the  covanantees  is  several,  and  one  of 
them  dies,  his  executor  may  maintain  a  separate  action  on  the 
covenant,  notwithstanding  the  other  covenantee  be  living:  And 
if  the  interest  be  several,  it  shall  make  no  difference  that  the 
language  of  the  covenant  is  joint:  Thus,  in  Withers  v. 
Bircham  (i),  by  deed  reciting  the  grant  of  two  distinct  annuities 

(d)  Martin  v.  Crump,  1  Liord  Raym.  340;   2  Salk.  444. 

(e)  A7ite,   pp.    495,  63S. 

(/)  Martin  v.  Crv/mp,  uhi  supra;  Kemp  v.  Andreivs,  Oarth.  171; 
Oolding  v.  Vaughan,  2  Chit.  Rop.  437,  per  cur.;  Rex  v.  Collectors  of 
Customs,  2  M.  &  S.  225,  by  Dampior,  J.;  2  Saund.  117,  noto  to 
Coryton  v.  LitJiehiJ-  Of.  ante,  p.  1355,  as  to  the  case  of  IJall  v. 
Huff  am,  2  Lev.  228. 

{g)  1  East,  497. 

(A)  See  Barford  v.  Stuckey,  2  Brod.  &  Bfngh.  333. 

(i)  3  B.  &  C.  254;  cf.  Eccleston  v.  Clipshum.  1  Saund.  154;  and  sec 
White  V.  Tyndall,  13  A.  0.  263,  in  which  the  House  of  Lords  refused 
to  treat  a  joint  covenant  in  a  lease  as  several,  merely  because  the 
demise  was  to  two  as  tenants  in  common.  And  Lord  Fitzgerald 
pointed  out  that  the  rule  that  the  covenant  shall  be  measurtxi  and 
moulded  accordi-ng  to  the  interast  of  the  covenantees  had  no  applica- 
tion to  the  case  of  separate  interests  in  covenantors.    Where,  however. 
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to  A.  and  B.  during  the  life  of  the  grantors  and  the  survivor, 
it  was  witnessed,  that  C.  covenanted  with  A.  and  B.  and  their 
executors,  to  pay  the  annuities,  or  either  of  them,  when  the 
grantors  should  make  default  in  payment:  A.  died:  And  it 
was  held,  that,  the  interest  in  the  annuities  being  several,  the 
covenant  was  also  several,  and  that  the  annuity  granted 
to  A.  being  in  arrear,  his  executor  might  maintain  an  action 
against  C. 

On  the  other  hand,  wherever  the  interest  of  the  covenantees 
is  joint,  the  rule  of  survivorship  above  stated  will  be  enforced, 
although  the  covenant  be  in  terms  joint  and  several  (fc). 

The  rule  is  the  same  with  respect  to  remedies  in  form  ex 
delicto  as  those  in  form  ex  contractu  :  Therefore,  if  one  or  more 
of  several  parties  jointly  interested  in  property,  at  the  time  an 
injury  was  committed,  is  dead,  the  action  must  be  in  the  name 
of  the  survivor,  and  the  executor  or  administrator  of  the  de- 
ceased cannot  be  joined,  nor  can  he  sue  separately' (?). 

By  the  37th  section  of  the  stat.  6  &  7  Vict.  c.  73,  it  is  enacted 
that  no  action  shall  be  brought  by  any  attorney  or  solicitor,  or 
by  their  executors,  administrators,  or  assignees,  for  the  recovery 
of  any  fees,  &c.,  until  the  expiration  of  one  month  after  the 
delivery  of  a  bill,  &c.,  and  upon  the  application  of  the  party 
chargeable  (m)  with  the  bill  delivered,  the  bill  and  the  attorney's 
or  solicitor's,  or  his  executor  s  or  administrator' s,  or  assignee's 
demand  thereon,  may  be  referred  to  be  taxed;  and  if  the  bill, 
when  taxed,  be  less  by  a  sixth  part  than  the  bill  delivered,  then 
the  attorney,  \\\?,. executor,  administrator,  or  assignee,  shall  pay 
the  costs  ( w) . 

A  payment  made  by  the  solicitor  to  an  executor  for  the 


two  persons  agreed  to  assign  certain  patents,  and  the  assignments  were 
to  "  contain  a  covenant  by  the  vendors  "  that  the  patents  were  valid, 
&c.,  it  was  held  that  the  covenants  ought  to  be  joint  and  several,  and 
the  administratrix  of  one  of  the  covenantors  was  held  liable:  National 
Society  v.  Gihhs,  [1900]  2  Oh.  280  (0.  A.)- 

{k)  See  the  authorities  cited  in  the  note  to  Eccleston  v.  Clipsham, 
1  Saund.  154.  See  also  3  B.  &  C.  256;  and  Lane  v.  Drinkicater,  1 
Cr.  M.  &  E.  599,  where,  however,  the  covenajit  was  joint  only. 

(Z)  Ante,   p.   638. 

(m)  The  personal  representative  of  the  party  chargeable,  though 
not  named,  may  also  make  the  application:  Je-fferson  v.  Warrington, 
7  M.  &  W.  137. 

(n)  If  e  solicitor  dies  pending  an  order  for  taxation,  the  proceedings 
raa^  be  revived  by  the  client  against  the  solicitor's  representatives  by  an 
ex  parte  order:  Re  Nicholson,  29  Beav.  665;  and  they  may,  in  the 
seune  way,  revive  the  proceedings  against  the  client:  He  Waugh,  ibid. 
€66. 
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purpose  of  obtaining  probate  is  not  a  disbursement  •within 
sect.  37  and  ought  not  to  be  ineluded  as  such  in  the  solicitor's 
bill  of  costs  {rm) . 

By  sect.  38  where  any  person,  not  the  party  chargeable,  shall 
be  liable  to  pay  or  shall  have  paid  the  bill,  he  or  his  personal 
representative  may  apply  to  have  it  taxed  just  as  if  the  appli- 
cation were  made  by  the  party  chargeable  (o). 

If  there  are  several  executors  or  administrators,  they  must  all  Parties, 
join  in  bringing  actions  at  law  (p),  though  some  be  within  the 
age  of  seventeen  years  (g'),  or  have  not  proved  the  Will  (r). 
Where,  however,  an  executor  renounces  probate,  or,  being  cited 
to  take  probate,  does  not  appear,  his  rights  in  respect  of  the 
executorship  shall  wholly  cease,  and  the  representation  of  the 
testator  devolve  as  if  he  had  not  been  appointed  (s),  and  he, 
therefore,  need  not  be  a  plaintiff.  Nor  is  an  absconding 
executor  a  necessary  party  (^). 

But  if  one  alone  of  several  executors  or  administrators 
brought  an  action  either  in  form  ex  contractu  or  ex  delicto,  the 
defendant  could  formerly  only  take  advantage  of  it  by  pleading 
in  abatement  (w). 

Now  by  R.  S.  C,  1883,  Ord.  XXI.  r.  20,  no  plea  or  defence 
shall  be  pleaded  in  abatement,  and  by  Ord.  XVI.  r.  11,  "  No 
cause  or  matter  shall  be  defeated  by  reason  of  the  misjoinder  or 
nonjoinder  of  parties,  and  the  Court  may  in  every  cause  or 
matter  deal  with  the  matter  in  controversy  so  far  as  regards  the 
rights  and  interests  of  the  parties  actually  before  it.   The  Court 

{nn)  Re  Kingdon  and   Wilson,   [1902]   2  Ch.    242. 

(o)  As  to  taxatioa  under  sect.  39,  upon  the  application  of  a  party 
interested,   see    ante,   p.   1488. 

(p)  Bro.   Exors.   88;   but  see  Conv.  Act,  1911,  ss.  8,   11. 

(g)  Smith  v.  Smith,  Yelv.   130. 

(r)  Brookes  v.  Stroud,  1  Salk.  3.  See,  as  to  the  necessary  parties  to 
an  action  by  executors  in  equity,  post,  p.  1523. 

(s)  20  &  21  Vict.  c.  77,  s.  79;  21  &  22  Vict.  c.  95,  s.  16;  lie 
Bouchcrett,  [1908]  1  Ch.  180. 

(t)  Drage  v.  Ilartopp,  28  C.  D.  414.  As  to  parties  generally,  see 
R.  S.    C.  1883.  Ord.  XVI.,  post,  p.  1527. 

(u)  1  Saund.  291,  I.  note;  Tuckey  v.  Ilawklwi,  4  C.  B.  655.  Appa- 
rently, since  the  Judicature  Act,  the  only  mode  of  taking?  the  objection 
of  pon-joiuder  of  one  of  several  executors  as  a  plaintiff  is  by  taking 
out  a  summons  to  add  the  executor  as  a  plaintiff:  Werderman  v.  Societe 
Oenerale  d'Electrtcite,  .19  C.  D.  246.  The  objection  cannot  bo  raised 
by  plea  in  abatement  or  by  demurrer,  and  the  Court  will  never  dismiss 
an  action  for  want  of  parties.  In  some  cases,  if  a  person  who  ought 
to  bo  a  plaintiff  refuses,  the  Court  will  make  him  a  defendant:  Luke 
V.  South  Kensington  Hotel,  11  C.  D.  121;  Oandy  v.  Oandy,  30  CD. 
67. 
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Process. 


Indorsement 
of  writ. 


Executors 
may  sue  and 
be  sued  as 
representing 
the  estate. 


or  a  Judg^  may  at  any  stage  of  the  proceedings,  either  upon  or 
without  tho  application  of  either  party,  and  on  such  terms  as 
may  appear  to  the  Court  or  a  Judge  to  be  just,  order  that  the 
names  of  any  parties  improperly  joined,  whether  as  plaintiffs  or 
defendants,  be  struck  out,  and  that  the  names  of  any  parties, 
whether  plaintiffs  or  defendants,  who  ought  to  have  been  joined, 
or  whose  presence  before  the  Court  may  be  necessary  in  order  to 
enable  the  Court  effectually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the  cause  or  matter, 
be  added.  No  person  shall  be  added  as  a  plaintiff,  suing 
without  a  next  friend,  or  as  the  next  friend  of  a  plaintiff  under 
any  disability,  without  his  own  consent  in  writing  thereto." 

It  must  be  observed  that  if  one  executor  of  several  alone  sell 
goods  of  the  testator,  he  alone  may  maintain  an  action  for  the 
price,  not  naming  himself  executor  {x) .  So  if  goods  be  taken 
out  of  the  possession  of  one  of  several  executors,  he  may  sue 
alone  to  recover  them  {"ij) .  And,  generally,  if  one  executor 
alone  contracts  on  his  own  account  alone,  he  must  sue  alone  on 
such  contract,  notwithstanding  the  money  recovered  will  be 
assets  {z). 

It  is  clear  that  where  two  out  of  three  co-executors  grant 
a  lease  of  their  testator's  property,  as  the  whole  estate  is  in 
each,  the  whole  propertjy  passi&s,  and  the  two  alone  may  recover 
the  property   in   ejectment   on  a  joint   claim  (o). 

Fonnerly.  though  the  plaintiff  sued  as  executor  or  adminis- 
trator, the  writ  of  summons  need  not  have  stated  his  special 
character.  But  R.  S.  C,  1883,  Ord.  III.  r.  4,  provides  that  if 
the  plaintiff  sues,  or  the  defendant  or  any  of  the  defendants  is 
sued,  in  a  representative  capacity,  the  indorsement  of  claim 
shall  show  in  what  capacity  the  plaintiff  or  defendant  sues  or  is 
sued.  And  Ord.  XVI.  r.  8,  provides  that  "  Trustees,  executors, 
and  administrators  may  sue  and  be  sued  on  behalf  of  or  as 
representing  the  property  or  estate  of  which  they  are  trustees  or 
representatives,  without  joining  any  of  the  persons  beneficially 
interested  in  the  trust  or  estate,  and  shall  be  considered  as 
representing  such  persons;  but  the  Court  or  a  Judge  may,  at 
any  stage  of  the  proceedings,  order  any  of  such  persons  to  be 


{x)  Godolph.  Pt.  2,  c.  16,  s.  1;   Wentw.  Off.  Kx.  224,  14th  edit.; 
Brassington  v.  Ault,  2  Bingh.  177. 

{y)  Grodolph.  iihi  supi-a;  Wentw.  Off.  Ex.  zibi  supra. 
(z)  Heath  v.  Chilton,  12  M.  &  W.  632,  ante,  p.   660. 
(o)  Doe  V.   Wheeler,  15  M.  &  W.  623. 
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made  parties  either  in  addition  to  or  in  lieu  of  the  previously 

existing  parties"  (I).    By  R.  S.  C.  November,  1893,  this  rule 

was  amended  so  as  to  be  made  expressly  applicable  to  trustees, 

executors,  and  administrators  sued  in  proceedings  to  enforce  a 

security  by  foreclosure  or  otherwise  (c) . 

By  R.  S.  C.  1883,  Ord.  XVIII.  r.  5,  it  is  enacted  that.  Claims  by  or 

"  Claims  by  or  against  an  executor  or  administrator  as  such  may  cfecuto/L 

be  joined  with  claims  by  or  against  him  personally,  provided  ^uph,  may  be 
11  •  1     -\    •  111  ■  •  ^         p  joined  with 

the  iast-mentioned  claims  are  alleged  to  arise  with  reierence  to  claims  by  or 
the  estate  in  respect  of  which  the  plaintiff  or  defendant  sues  or  'iga.inst  him 

.     .  ,  .  personally. 

is  sued  as  executor  or  administrator  "(cc). 

Every  action  brought  by  an  executor  or  administrator,  whore  Claim: 
the  cause  of  action  accrues  in  the  time  of  the  deceased,  must  be  ^hen 

oxGcutor 

brought  in  his  representative  capacity  {d) .  But  where  the  cause  shall  claim 
of  action  accrues  after  the  death  of  the  testator  or  intestate,  the  ^  ^^^'^^ 
executor  or  administrator  may  sue  as  such,  or  not,  at  his 
option  (e).  Thus,  there  has  already  been  occasion  to  show  (/), 
tliat,  in  respect  of  injuries  done  to  the  goods  and  chattels  of  the 
testator,  after  his  death,  the  executor  has  his  option,  either  to 
sue  in  his  representative  capacity  or  to  bring  the  action  in  his 
own  name  and  in  his  individual  character.  So  it  has  already 
appeared,  with  respect  to  contracts  made  with  the  executor  or 
administrator  in  that  character,  that  the  same  option  exists, 
wherever  the  money  recovered  will  be  assets  {g) . 

(b)  T^Tiere  an  admmistration  order  has  been  made,  the  Judge  of 
the  Chancery  Division  in  wiioso  court  such  administration  is  pend- 
ing may  order  the  transfer  to  himself  of  any  cause  or  matter  pending 
in  any  other  Court  or  Division  brought  by  or  against  the  executors 
or  administrators  of  the  testator  or  intestate  whose  assets  are  being 
administered:  K.  S.  C.  1883,  Ord.  XLIX.  r.  5.  In  Chapman  v.  Mason. 
40  L.  T.  678,  it  was  decided  tliat  an  actioia  in  another  Division  against 
an  executor  will  not  be  transferred  under  this  rule  if  he  is  to  be  deemed 
personally  liable;  but  in  Re  Timms,  26  W.  E.  692,  the  action  was 
ordered  to  be  transferred  to  the  Chancery  Division.  The  fact  that  a 
claim  against  the  executor  personally  is  joined  with  a  claim  against  him 
as  executor  will  not  prevent  a  transfer:   Re  Pimm,  infra. 

(c)  This  rule  was  apparently  amended  in  consequence  of  the  deci- 
sion in  Francis  v.  Harrison,  43  C.  D.  183.  This  rule  is  subject  to 
rr.  1,  8  and  9  of  the  same  Order  (see  r.  7);  and  slh?  Whitnmrth  v. 
Darhyshire,  68  L.  T.  216.  Rr.  1,  8  and  9  of  Ord.  XVIII.  relate  to  the 
subject  of  the  joinder  of  different  causes  of  action. 

{cc)  The  rule  will  be  strictly  construed;  it  is  not  a  question  of 
convenience:  Tredegar  v.  Roberts,  [1914]  1  K.  B.  283;  and  see  Re 
IHmm,  [1916]  W.  N.  202. 

(rf)  1  Saund.  112,  note  to  Dean  of  Bristol  v.  Guifse;  Com.  Dig. 
Pleader  (2  D.  1);   Gallant  v.  Bouteflower,  3  Dougl.  33,  by  Buller.  J. 

(e)  3  Dougl.  36,  by  Buller,  J.  (/)  Ante,  p.  656  et  seq. 

Ig)  Ante,  p.  658  et  seq.  See  also  Abbott  v.  Parfitt,  L.  R.  6  Q.  B. 
346;  Moselcy  v.  Rendell,  L.  R.  6  Q.  B.  338. 

W.E. — VOL.  n,  4-i 
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Pro  fort  of 
letters  of  ad- 
ministraiion 
or  proLato 
unnecessary 
sinoo  the 
Common 
Law  Proce- 
dure Act: 


oyer 
abolished : 


It  was  formerly  necessary  for  an  executor,  when  he  declared 
as  such,  to  make  a  profert  in  curia  of  the  letters  testamentary; 
and  for  an  administrator  to  make  a  profert  of  the  letters  of 
.administration  with  a  statement  of  the  grant  of  the  latter.  But 
by  the  Common  Law  Procedure  Act,  1852,  sect.  55,  "It  shall 
not  be  necessary  to  make  profert  of  any  deed  or  other  document 
relied  on  in  any  pleading,  and  if  profert  shall  be  made,  it  sliall 
not  entitle  the  opposite  party  to  crave  oyer,  or  set  out  upon 
oyer  such  deed  or  other  document." 

Before  the  law  was  thus  altered,  if  an  executor,  declaring  as 
such,  made  profert  of  the  letters  testamentary,  not  having,  in 
fact,  at  that  time  obtained  probate,  the  defendant,  in  order  to 
raise  the  objection,  must  have  demanded  oyer;  for  if  he  had 
pleaded  that  the  plaintiff  never  was  nor  is  executor  in  manner 
and  form  as  alleged  in  the  declaration,  the  plaintiff  would  have 
succeeded  on  this  issue,  if  he  had  obtained  probate  at  any  time 
before  the  trial  {h) ;   but  by  demanding  oyer,  the  defendant 
made  it  impossible  for  the  plaintiff  to  proceed,  till  he  could' pro- 
duce the  probate.     The  alteration  of  the  law  as  to  profert  and 
oyer,  has  rendered  this  course  impracticable;  and  it  may  place 
a  debtor  to  the  deceased  in  a  situation  of  some  hardship  and 
difficulty,  if  he  is  sued  for  the  debt  by  one  assuming  to  bo  the 
executor  of  the  creditor,  but  who  has  not  proved  the  Will.   For 
if  the  debtor  pays  the  debt  into  Court,  he  may  be  paying  it  to 
one  who  perhaps  may  never  acquire  a  title  to  it  by  obtaining 
probate,  and  so  be  forced  to  pay  it  over  again:   On  the  other 
hand,  if  he  pleads  ne  unques  executor,  and  goes  to  ti'ial  of  an 
issue  joined  on  that  plea,  and  the  plaintiff  has  obtained  probate 
in  the  meantime,  it  will,  by  relation,  sustain  the  plaintiff's  title 
to  maintain  the  action,  and  the  debtor  will  have  to  pay  all  the 
costs  of  the  suit,  though  he  has  never  disputed  the  debt  and 
always  been  willing  to  pay  it,  if  he  could  ascertain  the  person 
who  was  authorized  to  receive  it.    In  order,  therefore,  to  protect 
a  defendant  under  such  circumstances,  the  Court,  on  its  being 
shown  that  the  plaintiff,  who  has  declared  or  claims  as  executor, 
has  not  obtained  probate,  wall  stay  proceedings  until  probato 
shall  have  been  taken  out  and  a  reasonable  time  has  elapsed 
after  it  shall  have  been  submitted  to  the  inspection  of  tha 
defendant  (^). 


{h)  Thompson  v.  Beynolds.  3  C.  &  P.  123.     See  ante,  p.  215. 
(i)   Wehh  V.  Adkins,  14  C.  B.  401;  Tarn  v.  Commercial  Banking  Co. 
of  Sjcbicy,  12  Q.  B.  D.  294. 
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By  R.  S.  C.  1883,  Ord.  XIX.  r.  3,  "  A  defendant  in  an  action  Set-off. 
may  iset  off,  or  set  up  by  way  of  counterclaim  against  the  claims 
of  the  plaintiff,  any  right  or  claim,  "whether  such  set-off  or 
eounterclaim  sound  in  damages  or  not,  and  such  set-off  or 
counterclaim  shall  have  the  same  effect  as  a  cross  action,  so  as 
to  enable  the  Court  to  pronounce  a,  final  judgment  in  the  same 
action,  both  on  the  original  and  on  the  cross  claim."  But  this 
rule  gives  no  right  of  set-off  where  none  existed  before  the 
passing  of  the  rule  (fc).  And  the  oases  op  the  repealed  statutes 
of  set-off  (2  Geo.  II.  c.  22,  s.  13;  8  Geo.  II.  c.  24,  s.  4),  which 
enacted  that  where  either  party  sues  or  is  sued  as  executor  or 
administrator,  where  there  are  mutual  debts  Qck)  between  the 
testator  or  intestate  and  either  party,  one  debt  may  be  set 
against  the  other,  yould  seem  still  to  be  applicable,  except  in 
so  far  as  they  conflict  with  the  rules  of  equity.  These  cases 
have  established  that  in  an  action  by  an  executor  in  his  own. 
name  to  recover  money  due  to  the  testator  in  his  lifetime  and' 
received  by  the  defendant  after  his  death,  the  defendant  can- 
not set  off  a  debt  due  to  him  from  the  testatCr  {I):  And  the 
same  rule  holds  where  the  plaintiff  claims,  as  executor,  for  a 
debt  due  after  the  death  of  the  testator  (m) .     Again,  if  a 

{h)  Re  Milan  Tramways  Co.,  22  C.  D.  122;  25  0.  D.  587. 

{kk)  As  to  the  meauing  of  "mutual  debts,"  see  Bennett  v.  White, 
[1910]  2  K.  B.  643. 

(Z)  Shipman  v.  Thompson,  Willes,  103;  Tegetmeyer  v.  Lumley,  25 
G.  3,  B.  E.,  reported  in  Durnford's  note  to  Hwtclunson  v.  Sturges, 
Willes,  264.  So  it  was  held,  by  Komilly,  M.  E.,  that  where  a  creditor 
had  purchased  part  of  the  intestate's  goods  from  his  administi"ator, 
ho  could  not  set  oS  the  price  against  a  debt  due  to  him  from  the 
intestate  at  his  decease:  Lambarde  v.  Older,  17  Beav.  542;  cf.  Wrout 
V.  Dawes,  25  Beav.  369. 

(m)  Kilvington  v.  Stevenson,  cited  by  Erskine  from  Yates'  MS.  in 
Tegetmeyer  v.  Lumley,  ubt  supra;  S'chofield  v.  Corhett,  11  Q.  B.  779; 
Rees  V.  Watts,  11  Exch.  410,  affirming  Watts  v.  Rees,  9  Exch.  696, 
and  disapproving  Mardall  v.  Thellusson,  which  was  subsequently  over- 
ruled by  the  Court  of  Exchequer  Chamber,  6  E.  &  B.  976.  ThcsK) 
decisions  turned  on  the  terms  of  the  stat.  2  Geo.  II.  c.  38.  The  rule 
that  a  creditor  of  a  testator  cannot  set  off  a  debt  due  to  him  from  the 
testator  against  a  debt  that  became  due  from  him  to  the  executor  of 
tho  testator  is  the  same  in  equity:  Hallctt  v.  Hallett,  13  C.  D.  232; 
Lambarde  v.  Older,  17  Beav.  542.  Thus  where  G.  died  insolvent, 
having  mortgaged  an  estate  for  his  own  life  to  secure  an  annuity 
granted  by  himself  for  his  own  life,  and  had  also  mortgaged  a  policy 
on  his  own  life  to  the  same  mortgagees,  to  secure  a  sum  of  4,000^, 
and  after  the  death  of  G.  the  mortgagees  received  in  respect  of  tho 
policy  a  sum  more  than  sufficient  to  satisfy  the  amount  secured  on  tho 
policy,  it  was  held  that  tho  mortgagees  had  no  right  to  set  off  tho 
balance  against  tho  executor  in  respect  of  arrears  oT  tho  annuity:  Re 

44   (2) 
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stranger  receives  rent  duo  to  the  testator  in  his  lifetime,  and 
afterwards,  by  desire  of  the  tenant  in  possession,  pays  the 
demand  of  ground  rent,  due  at  the  same  time,  for  the  same 
premises,  he  may  deduct  such  payment  in  an  action,  by  the 
executor,  for  the  rents  received;  but  he  cannot  deduct  a  pay- 
imcnt  of  ground  rent  arising  after  the  death  of  the  testator  {n) . 

In  Henderson  v.  Render san  (o),  an  action  was  brought  on  a 
decree  on  the  equity  side  of  the  Supreme  Court  of  NeT^^ound- 
land,  awarding  a  sum  of  money  to  be  paid  by  the  defendant  to 
the  plaintiff;  and  the  defendant,  by  his  plea,  after  alleging 
that  the  plaintiff  had  sued  in  the  Supreme  Court,  as  the  repre- 
sentative of  a  deceased  person,  proceeded  to  rely  on  a  set-off  for 
debts  due  from  the  deceased,  or  his  estate,  to  the  defendant:; 
And  it  was  held  that  this  plea  w^as  bad;  because  the  plaiiitiff' 
was  now  suing  in  his  own  right,  and  the  defence,  if  available 
at  all,  was  one  "wTiich  ought  to  have  been,  made  in  the  Supreme 
Court. 

There  is  no  right  either  at  law  or  in  equity  to  deduct  a 
loss  on  a  policy,  underwTitten  by  a  testator  with  a  broker,  from 
the  amount  due  to  the  executors  for  premiums  from  the  same 
broker  (p) . 

A  defendant  cannot  set  off  a  debt  due  to  him'  from  the 
plaintiff  personally  wbere  the  latter  is  suing  in  a  representative 
character  (g) . 

Neither  can  a^  defendant  set  up  by  way  of  counterclaim 
against  the  claim  of  the  plaintiff  suing  only  in  a  distinct 
personal  character  claims  against  him  personally  and  also  as  an 


Gregson,  36  0.  D.  223.  The  doctrine  established  in  the  case  of  ordinary 
administrations  in  Rees  v.  Watts,  uhi  supra,  does  not  apply  in  the 
case  of  an  administration  in  bankruptcy:  Watkins  v.  Lindsay  &  Co.,  67 
L.J.  Q.B.  362;  and  see  Be  Peruvian  Ely.,  [1915]  2  Ch.  442  (wind- 
ing up).  The  Judicature  Act,  by  giving  defendants  a  right  to  counter- 
iclaim,  does  not  enable  a  defendant  who  has  had  notice  of  an 
administration  suit  to  rely,  in  the  shape  of  a  counterclaim,  on  such 
set-off,  since  under  the  provisions  of  stat.  23  &  24  Vict.  c.  38,  s.  14, 
the  Court  of  Chancery  would  have  restrained  an  action  in  respect  of  it, 
and  all  proceedings  by  the  defendant  on  the  counterclaim  would  con- 
sequently be  stayed  by  the  Court  of  the  Division  of  the  High  Court 
of  Justice  in  which  the  action  is  brought:  Newell  v.  Natianal  and 
Provincial  Bank  of  England,  1  0.  P.  D.  496. 

(«)   Wilkinson   v.   Cawood,   3   Anstr.    905. 

(o)  6  Q.  B.  288. 

If)  Beckioith  v.  Bullen,  8  E.  &  B.  683. 
-     {q)  Stumore  v.  Campbell,  [1892]  1  Q.  B.  314  (0.  A.). 
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executor  (r),  since  Ord.  XVIII.  r.  5  (s)  dcves  not  apply  to  a 
counterclaim  {t). 

Under  J.  A.  1873,  s.  24,  the  Court  will  give  effect  to 
equitable  defences  and  grant  relief  on  equitable  grounds,  and 
although  the  rule  was  as  fully  established  in  equity  3,s  at  law, 
that  demands  due  in  different  rights  cannot  be  set  off,; — the 
principle  being,  that  one  man's  money  shall  not  bo  applied  to 
pay  another  man's  debts, — yet  a  Court  of  Equity  would  have 
regard  to  the  beneficial  ownership  of  the  debts,  and  would  give 
effect  to  the  right  of  set-off  accordingly,  notwithstanding  any 
technical  difficulties  as  to  forms  of  action  or  the  like  {u) .  In 
Jones  V.  Massop  (x),  where  A.  was  indebted  on  bond  to  B.:  B. 
died,  leaving  C.  his  sole  next  of  kin,  who  obtained  letters  of 
administration  of  his  estate:  The  estate  of  B.,  after  all  debts,, 
&c.,  were  paid,  left  a  clear  residue  exceeding  the  amount  of 
the  bond  debt:  A.  became  surety  for  C.  by  joining  in  pro- 
missory nOites:  C.  became  an  insolvent  debtor,  and  A.  waa 
compelled  to  pay  the  notes:  C.  died,  aind  then  the  assignee 
under  his  insolvency  took  out  letters  of  administration  de  bonis 
non  of  B.,  and  sued  A.  on  the  bond;  it  was  held,  that  A. 
might  set  off  the  sums  which  ho  had  been  comipelled  to  pay  as 
surety  for  C.  against  the  bond  debt  (2/).  But  this  case  was 
decided  on  a  clear  admission  by  the  defendant  that  the  bond 
had  become  legally  and  equitably  the  property  of  C,  that  he 
had  become  the  beneficial  owner,  and  it  was  that  beneficial 
ownership  which  had  become  vested  in  the  assignee  in  his 
insolvency  (z) . 

The  only  exception  which  equity  has  introduced  into  the 
principle  of  a  legal  set-off  is  when  the  money  is  reaUy  and 
truly  the  property  of  .one  man  in  the  name  of  another,  not  when 
the  result  of  taking  the  accounts  would  be  to  show  that  the 
ultimate  balance  would  bo  his  property.     Therefore,  where  an 

()•)  Macdonald  v.  Carington,  4  C.  P.  D.  28. 

(s)  Ante,  p.    1499. 

{t)  Macdonald  v.   Carington,   supra. 

(tt)  Jones  V.  Mossop,  3  Hare,  508.  Sec  also  Baillie  v.  Edwards,  2 
H.  L.  0.  74. 

(x)  3  Hare,  568. 

{y)  It  must  not,  however,  be  understood  that  the  mere  existence 
of  cross-demands  was  sufficient  to  constitute  an  equitable  s?t-off  as 
contradistinguished  from  the  set-off  at  law.  It  will  bo  found  that  this 
equitable  set-off  exists  in  cases  where  the  party  seeking  the  benefit  of 
it  could  show  some  equitable  grounds  for  being  prot«ct<xl  against  his 
adversary's  demand:  Bawson  v.  Samuel,  1  Craig.  &  Ph.  161,  178. 

(z)  See  per  James,  L.  J.,  in  Ex  parte  Morler,  12  C.  D.  491,  497. 
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executorship  account  was  kept  with  bankers  in  the  joint  names 
of  two  executors,  and  one  of  the  executors,  who  was  residuary 
legatee  ujtid'er  the  Will,  kept  another  a-ocount  of  his  own  with 
the  bankers,  and  the  bankers  filed  a  liquidation  petition,  and 
at  that  timtei  there  was  a  balance  standing  to  the  credit  of  the 
joint  accoiunt,  but  the  other  account  was  overdrawn,  it  was  held 
that  the  one  account  could  not  be  set  off  against  the  other  in 
the  liquidation  of  the  bankers  {a) . 

In  Bailey  v.  Finch  (6),  where  a  bank  stopped  payment  and 
the  trustee  brought  an  action  against  a  customer  to  recover  the 
amount  for  which  his  'account  was  overdra^\^l,  the  customer  was 
allowed  to  set  off  a  sum  due  to  him  on  an  account  which  he  had 
opened  as  executor  but  to  which  as  residuary  legatee  he  was 
beneficially  as  well  as  legally  entitled.  But  in  this  case  there 
was  a  legal  right  of  set-off  because  both  the  accounts  were  the 
accounts  of  one  person  and  at  law  there  was  a  right  of  set-off,, 
and  it  was  attempted  to  preclude  that  right  by  the  fact  that  one 
of  the  accounts  had  been  opened  in  the  name  of  the  customer  as 
executor.  There  was  a  legal  right  to  set-off,  and  the  question 
was  whether  there  was  a  sufficient  equitable  ground  for  prevent- 
ing the  legal  right  from  taking  effect. 

In  Bridges  v.  Smyth  (c),  the  Court  of  Common  Pleas  held, 
that  a  judgment  for  the  plaintiff  in  that  Court  might  be  set  off 
against  a  judgment  for  the  defendant  in  the  King's  Bench, 
although  the  plaintiff  was  dead  and  the  judgment  was  assets  in 
the  hands  of  her  administrator:  In  that  case,  Mrs.  Bridges  had 
judgment  against  Miss  Smyth  in  the  Common  Pleas,  in  two 
actions,  to  the  amount  of  816?.  15s.;  and  Mrs.  Bridges  dying 
after  the  judgments  were  entered  up,  Frowd,  her  attorney,  who 
claimed  to  be  a  judgment  creditor,  had  taken  out  letters  of 
administration:  Miss  Smyth  had  a  judgment  in  the  King's 
Bench  to  the  amount  of  3,052?.  against  Mrs.  Bridges,  and 
Frowd  was  requested  to  set  off  the  816L  15s.  against  the 
3,052L:  This  he  refused  to  do,  on  the  ground  that,  she  being 
dead,  and  he  being  her  administrator,  the  judgments  in  the 
Common  Pleas  were  in  a  different  right,  and  could  not  be  set 
off  without  compromising  the  interest  of  the  creditors:  But  the 
Court  of  Common  Pleas  oixiered  satisfaction  to  be  entered  on 
the  judgment  rolls  in  that  Court,  upon  acknowledging  satis- 


(a)  Ex  parte  Morier,  12  C.  D.  491. 

C&)  L.  E.  7  Q.  B.  34.  (c)  8  Bingh.  29. 
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faction  for  816L  15s.  on  the  judgment  for  3,052Z.  in  the  King's 
Bench. 

In  answer  to  a  set-off,  ,the  executor  or  administrator  may  give 
in  evidence  the  advance  of  money  by  him  as  executor  or 
administrator  to  the  defendant  {d) . 

Where  in  assumpsit  by  an  executor,  in  which  all  the  promises  defence  of 
were  laid  to  be  made  to  the  testator  in  his  lifetime,  the  de-  Statute  of 

'  -Liimtations : 

fendant  pleaded  that  he  did  not  promise  within  six  years  next 

before  the  obtaining  of  the  original  writ  of  the  plaintiff,  and 
the  plaintiff  replied  that  the  original  was  sued  on  such  a  day, 
and  that  within  six  years  before  the  day  of  obtaining  thereof, 
that  is  to  say,  on  such  a  day,  letters  testamentary  were  granted 
to  him,  by  which  the  plaintiff's  action  accrued  to  him  within 
six  years;  this  replication  was  held  bad;  because  the  time  of 
limitation  must  be  computed  from  the  time  when  the  action 
first  accrued  to  the  testator,  and  not  from  the  time  of  proving 
the  Will;  for  that  gave  no  new  cause  of  action,  and  therefore 
the  time  of  proving  the  Will  is  perfectly  immaterial  (e). 

But  where  to  an  action  by  an  administrator  for  money  had 
and  received  to  his  use  by  the  defendant,  who  had  received  the 
intestate's  money  after  his  death,  six  years  and  upwards  before 
the  commencement  of  the  action,  but  within  six  years  after 
letters  of  administration  granted  to  the  plaintiff,  the  defendant 
pleaded  the  Statute  of  Limitations,  and  the  plaintiff  replied  the 
special  matter  above  mentioned;  it  was  held,  upon  demurrer, 
that  the  statute  was  no  bar,  because  this  was  not  a  cause  of 
action  in  the  intestate,  the  money  having  been  received  after  his 
death,  and  the  plaintiff's  title  commenced  by  taking  out  letters 
of  administration,  before  which  time  no  cause  of  action  accrued 
to  him  (/),  So  where  an  action  was  brought  by  an  adminis- 
trator against  the  acceptors  of  bills  of  exchange  payable  to  the 
intestate,  and  accepted  after  his  death,  but  before  the  grant  of 
letters  of  administration,  it  was  held  that  the  statute  ran  only 
from  the  grant  of  the  letters,  and  not  from  the  time  when  the 
bills  became  due,  there  being  no  cause  of  action  until  there  is  a 
party  capable  of  suing  (g) . 

(d)  Gallant  v.  Bouteflower,  3  Dougl.  34.  See  as  to  set-off  generally, 
Ann.  Prac.      See  also  post,  p.  1563. 

(e)  Hickman  v.  Walker,  Willos,  27;  2  Saund.  63,  k,  note  to  Hodsden 
v.    Harridge. 

(/)  Cary  v.  Stephenson,  2  Salk.  421;  4  Mod.  372.  Soo  Stanford's 
Cane,  cited  Cro.  Jac.  61. 

{g)  Murray  v.  E.  I.  Company,  5  B.  &  A.  204.  Soo  also  ante,  p.  478; 
Pratt  v.  Swaine,  8  B.  &  0.  285;  Perry  v.  Jenkins,  1  My.  &  Or.  118. 


1506  Remedies  for  Executors  and    [Pt.  v.  Bk.  i. 

It  must  bo  observed,  that  whore,  in  assumpsit  by  an  executor, 
on  a  contract  made  with  his  testator,  all  the  promises  in  tho 
declaration  were  laid  to  be  made  to  the  testator,  and  the  defen- 
dant pleaded  the  Statute  of  Limitations,  the  plaintiff  could  not 
in  his  replication  set  forth  a  promise  made  to  himself  within  six 
years,  without  being  guilty  of  a  departure,  any  more  than  ho 
could  in  such  case  give  evidence  of  a  promise  made  to  himself 
within  six  years  upon  an  issue  joined  on  the  plea  of  the  Statute 
of  Limitations  {h).  Therefore,  where  it  was  necessary  to  rely, 
on  an  acknowledgment,  made  since  the  death  of  the  testator,  to 
bar  the  statute,  counts  w^ere  required  in  the  declairation  laying 
promises  to  the  plaintiff  as  executor  {i) . 

Accordingly,  if  an  executor  brought  an  action  on  a  bill  or 
note,  and  intended  to  rely  on  an  acknowledgment  or  promise 
made  to  himself  in  order  to  bar  the  statute,  he  had  to  state  in 
his  declaration  the  making  of  the  bill  or  note,  and  must  then 
have  proceeded  to  aver  that  after  the  death  of  his  testator  or 
intestate,  the  defendant  promised  him  (the  plaintiff)  as  executor 
or  administrator,  to  pay  him.  And  where  the  declaration  was 
so  framed,  such  promise  might  have  been  denied  by  a  plea  of 
non-assumpsit,  notwithstanding  the  rule  lof  pleading,  H.  T. 
1853,  r.  7,  that  in  all  actions  upon  hills  of  exchange  and  pro- 
missory notes,  the  plea  of  non-assumfsit  should  be  inadmis^ 
sible:  For  the  mere  production  and  proof  of  the  note  would 
not  prove  the  promise  as  made  to  the  executws,  as  it  would  if 
the  promise  were  laid  as  made  to  the  testator :  The  right  of 
action  indeed  is  transferred  to  the  executor,  but  no  promise 
is  implied  by  law  to  pay  him;  otherwise  the  Statute  of  Limita- 
tions would  run  from  the  death  of  the  payee,  and  not  from  the 
time  of  the  note  becoming  due:  In  order,  therefore,  to  support 
the  action,  there  must  be  an  express  promise  to  the  executor, 
that  is  to  say,  an  express  promise  as  contradistinguished  from 
a  promise  contained  in  the  note  itself,  or  anything  implied  out 
of  it;  and  the  cause  of  action  is  the  existence  of  the  note,  icith 
the  express  promise  to  the  executor  to  pay  the  amount  of  it; 
whereas  the  rule  is  confined  to  cases  where  the  action  is  onlt/ 
on  the  note  (fc):  The  effect  of  the  plea  of  non-assumpsit  was  in 

{h)  HicTcman  v.  Walker,  Willes,  29;  Dean  v.  Crane,  1  Salk.  28; 
Executors  of  the  Duke  of  Marlborough  v.  Widmore,  2  Stra.  890; 
2  Saund.  63,  I. 

(i)  As  to  what  is  sufl&cient  evidence  of  an  account  stated  with, 
the  plaintiff  as  executor,  see  Purdon  v.  Purdon,  10  M.  &  W.  562. 

{k)  Timmis  v.  Piatt.  2  M.  &  W.  720;  GHlbertv.  Piatt,  5  Dowl.  748; 
Rolleston  v.  Dixon,  2  D.  &  L.  892. 
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such  a  case  to  admit  that  the  bill  or  note  was  signed  by  the 
defendant,  but  to  deny,  that  he  made  any  promise  to  the 
executor.  / 

In  Ciork  v.  Hooper  (Z),  payment  of  interest  on  a  promissory 
note  to  an  administrator,  who  had  omitted  to  take  out  adminis- 
tration in  the  diocese  in  which  the  note  was  a  bomcm  notabile, 
[was  held  a  sufficient  acknowledgment  of  the  debt  to  bar  the 
Statute  (m) . 

An  executor's  affidavit  for  probate  which  includes,  in  the 
list  of  the  testator's  debts,  a  statute-barred  debt  of  the  testator 
does  not  operate  as  an  acknowledgment  so  as  to  take  the  debt 
out  of  the  Limitation  Act,  1623  (mm). 

The  statute  is  an  answer  to  an  action  by  an  executor  for  a 
debt  due  to  the  testator  for  which  he  might  have  sued  more  than 
six  years  before  the  issue  of  the  writ,  although  the  action  was 
commenced  within  a  reasonable  time  after  the  death  (n). 

Where  a  plaintiff  died,  the  obsolete  writ  by  journeys  accounts  Writ  by- 
could  not  be  brought  by  his  executor  (o).  Iccounts 

(0  10  Bing.  840. 

(to)  See,  however,  as  to  this  case,  the  conxments  of  Lord  Hcrschell  in 
Stamford,  &c.  Banking  Co.  v.  Smith,  [1892]  2  Q.  B.  at  p.  769. 

(mm)  Be  Beavan,  [1912]  1  Ch.  196;  Llaycl  v.  Goote,  [1915]  1  K.  B. 
242.., 

(n.)  Penny  v.  Brice,  18  C.  B.  N.  S.  393.  If,  however,  a  creditor  dies 
intestate  on  the  day  on  which  a  debt  becomes  payable  to  him,  and  there 
is  no  evidence  to  show  whether  he  died  before  or  after  the  moment 
when  the  debt  becomes  payable,  the  statute  does  not  begin  to  run 
against  the  creditor's  administrator  until  letters  of  administration  have 
been  taken  out:  Atkinson  v.  Bradford  Third  Equitable  Benefit  Build- 
ing Society,  25  Q.  B.  D.  377,  381,  in  which  case  thei'e  was  no  cause 
of  action  which  the  testator  could  have  maintained. 

(o)  Kinsey  v.  Hey  ward,  1  Lord  Eaym.  432.  If  a  writ  abated 
without  the  default  of  the  plaintiff,  he  might  have  had  a  new  writ  by 
journeys  accounts,  i.e.,  per  dietas  computatas.  The  word  dieta  means 
a  day's  journey;  and  the  origin  of  the  expression  is  said  to  bo  that 
the  Court  of  Chancery,  being  a  movable  Court,  aiad  following  the 
King's  Court,  and  the  writs  being  to  bo  purchased  out  of  Chancery, 
the  party  was  bound  to  apply  to  the  King's  Ceurt  as  hastily  as  the 
distance  of  the  place  would  allow,  accounting  twenty  miles  for  every 
day's  journey;  and,  for  this  reason,  he  was  to  show  that  he  had  pur- 
chased it  as  hastily  as  possible,  accounting  the  days'  journeys  he 
had  to  the  Court:  1  Lord  Eaym.  433;  Tormes  de  la  Ley,  Art.  Journioa 
Account;  Com.  Dig.  Abatement,  P.  There  are  some  authorities  for 
tho  proposition  that  the  writ  by  journeys  accounts  is  a  continuiuice  of 
the  former  writ.  But  Lord  Cekc  calls  it  "  quodain  modo,  a  con- 
tinuance." And  Lord  Lyndhurst,  C,  in  Daries  v.  Lowndes,  1  Pliil. 
328;  6  M.  &  Gr.  529,  and  the  Court  of  Common  Pleas  in  a  further 
stage  of  the  same  cause  (7  M.  &  Gr.  762),  expressed  a  very  .stiioixg 
opinion  that  it  is  not  a  continuance,  strictly  and  properly,  of  the  old 
"wi'it,  but  is  a  new  writ. 
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Action  by  Howcver,  where  a  party  brings  an  action  before  the  expira- 

ShlTstmtor  tion  of  six  years,  and  dies  before  judgment,  the  six  years  being 
after  expiry  j^i^p^  expired,  it  has  been  held  that  his  executor  or  administrator 
SIX  yt  .  ^^^^^  within  the  equity  of  the  fourth  section  of  the  Statute  of 
Limitations  (21  Jac.  I.  c.  16)  (which  provides  for  the  com- 
mencement of  a  new  action  within  a  year  after  the  reversal  by 
error  of  a  judgment  for  the  plaintiff,  or  after  judgment  against 
the  plaintiff,  or  after  reversal  of  the  outlawry  of  the  defendant), 
bring  a  new  action  (p) ;  provided  he  does  it  recently,  or  within 
a  reasonable  time.  No  precise  time  is  fixed  as  to  what  shall  be 
deemed  a  reasonable  time;  but  it  should  seem  that  the  statute 
is  the  best  guide  upon  the  subject,  and  as  that  provides  that  a 
new  action,  in  the  cases  enumerated  in  it,  must  be  commenced 
within  a  year,  so  an  executor  ought  also  to  bring  a  new  action 
within  that  period  (g).     In  Kinsey  v.  Reyivard  (r),  a  year  is 

(p)  Matthews  v.  Phillips,  2  Salk.  425;  Kinsey  v.  Heyiuard,  1  Lutw. 
260;  12  Mod.  568.  The  remedy  by  fresh  action  would  seem,  from 
the  case  oi'Stoindell  v.  Bulkeley,  18  Q.  B.  D.  250,  to  be  still  open  to 
executors.  In  this  case  the  defendant  died  before  a  writ  which  had 
been  issued  was  actually  served,  and  a  fresh  action  against  his  executors 
within  a  year  of  probate  was  held  to  lie,  though  in  the  meantime  the 
six  years  had  expired.  But  by  Ord.  XVII.  r.  1,  it  is  provided  that  "  A 
cause  or  matter  shall  not  become  abated  by  reason  of  the  marriage, 
death,  or  bankruptcy  of  any  of  the  parties,  if  the  cause  of  action  survive 
or  continue,  and  shall  not  become  defective  by  the  assignment,  creation, 
or  devolution  of  any  estate  or  title  pendente  lite;  and,  whether  the 
cause  of  action  survives  or  not,  there  shall  be  no  abatement  by  reason 
of  the  death  of  either  party  between  the  verdict  or  finding  of  the 
issues  of  fact  and  the  judgment,  but  judgment  may  in  such  case  be 
entered,  notwithstanding  the  death."  By  r.  2,  "In  case  of  the  mai'- 
riage,  death,  or  bankruptcy,  or  devolution  of  estate  by  operation  of 
law,  of  any  party  to  a  cause  or  matter,  the  Court  or  a  Judge  may, 
if  it  be  deemed  necessary  for  the  complete  settlement  of  all  the  questions 
involved,  order  that  the  husband,  personal  representative,  trustee,  or 
other  successor  in  interest,  if  any,  of  such  party  be  made  a  party,  or 
be  served  with  notice."  And  r.  4  of  the  same  Order  is  as  follows: 
"  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or  any  other 
event  occurring  after  the  commencement  of  a  cause  or  matter  and 
causing  a  change  or  transmission  of  interest  or  liability,  or  by  reason 
of  any  person  interested  coming  into  existence  after  the  commence- 
ment of  the  cause  or  matter,  it  becomes  necessary  or  desirable  that 
any  person  not  already  a  party  should  bo  made  a  party,  or  that  any 
person  already  a  party  should  bo  made  a  party  in  another  capacity,  an. 
order  that  the  proceedings  should  be  carried  on  between  the  continuing 
pai'ties  and  such  new  party  or  parties  may  be  obtained  ex  parte  on 
application  to  the  Court  or  a  Judge,  upon  an  allegation  of  such  change 
or  transmission  of  interest  or  liability,  or  of  such  person  interested 
having  come  into  existence."  An  executor  or  administrator  so  joined, 
even  after  judgment,  becomes  personally  liable  to  all  the  costs  ah 
initio:  Boynton  v.  Boynton,  4  A.  C.  733. 

(g)  2  Saund.  64,  a,  note  to  Hodsden  v.  Harridge.  And  see  per 
Lord  Esher,  M.  E.,  in  Swindell  v.  Bulkeley,  18  Q.  B.  D.  at  p.  254. 

(r)  1  Lord  Eavm.  434. 
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said  to  be  a  reasonable  time;  and  tbe  Court  of  King's  Bench 
appears  to  have  been  of  this  opinion  in  Wilcox  v.  Ruggim  (s), 
where  it  is  said,  that  the  most  that  had  ever  been  allowed  was  a 
year,  and  that  within  the  equity  of  the  proviso  in  the  statute, 
which  gives  the  plaintiff  a  year  to  commence  a  new  action, 
where  the  judgment  is  arrested  or  reversed;  and  that  they 
would  not  go  a  moment  further,  for  it  would  let  in  all  the  in- 
conveniences which  the  statute  was  made  to  avoid:  Indeed,  if 
the  executor  had  been  retarded  by  suits  about  the  Will  or 
administration,  and  had  shown  that  in  pleading,  it  would  have 
been  otherwise,  because  the  neglect  would  then  have  been 
accounted  for:  And  Lee,  J.,  said,  "  I  think  what  is  or  is  not  a 
recent  prosecution  in  a  case  of  this  nature  is  to  be  determined 
by  the  discretion  of  the  Court  from  the  circumstances  of  the 
case;  but  generally,  the  year  in  the  statute  is  a  good  direction." 
However,  in  Lethbrid-ge  v.  Chapman  (t),  the  action  was  allowed 
to  be  brought  within  fourteen  months  after  the  testator's  death, 
though  no  reason  was  assigned  for  it.  Upon  the  whole,  there- 
fore, it  was  deemed  prudent  for  the  executor  to  bring  a  new 
action  as  soon  as  he  possibly  could  after  the  death  of  his  testa- 
tor, and  at  all  events  not  to  delay  it  beyond  a  year  (u).  But 
in  Curlewis  v.  Lord  Mornington  {x),  it  was  expressly  held, 
that  the  executor  was  not  bound  to  the  year,  if  under  the  cir- 
cumstances ho  could  fairly  be  said  to  have  used  due  diligence. 
The  form  of  the  replication  by  an  executor  to  a  plea  of  the 
statute,  where  he  brought  a  new  action  shortly  after  the  death 
of  a  testator,  was  to  state,  that  the  testator,  on  such  a  day  sued 
out  a  writ  of  summons  against  the  defendant,  whereby  he  was 
commanded,  &c.  (and  then  continuing  the  writ  down  to  the 
time  of  the  testator's  death);  that  ho  appointed  the  plaintiff  as 
executor,  and  recently  after  his  death,  to  wit,  on  such  a  day, 
&c.,  the  plaintiff  sued  out  the  writ  upon  which  the  action  is 
founded;  that  the  several  writs  so  prosecuted  by  the  testator 
against  the  defendant  were  with  an  intent  to  have  impleaded 
the  defendant  upon  the  several  promises  in  the  d^^claration 
specified;  and  that  the  writ  sued  out  by  the  plaintiff  against  the 
defendant  was  prosecuted  against  him  with  an  intent  to  implead 
him  for  the  causes  of  action  in  the  declaration  specified,  and 

(s)  2  Str.  207;   Fitzg.  170,  289. 

{t)  13   Vin.    103,  in  margine. 

(it)  2  Sauud.  (54,  6,  note. 

(.t)  7  E.  &  B.   283;   S.  C,  in  error,  27   L.J.  Q.  B.  439. 
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upon  his  appearance  to  declare  against  him  for  the  said  several 
causes  of  action,  and  that  he  afterwards,  on,  &c.,  declared 
against  the  defendant,  &c.,  with  an  averment  that  the  several 
causes  of  action  accrued  within  six  years  next  before  the  suing 
out  of  the  writ  first  above  specified  by  the  testator  {y). 

Again,  if  an  executor  brought  assumpsit,  but  died  before 
judgment  and  the  six  years  run,  his  executor  might,  notwith- 
standing, bring  a  fresh  action,  so  as  he  brought  it  in  a  reasonable 
time,  which  is  to  be  decided  at  the  discretion  of  the  justices  upon 
the  circumstances  of  the  case  {z) . 

The  principle  of  these  cases,  according  to  the  judgment  of 
Lord  Chief  Justice  Treby,  in  the  above-mentioned  case  of 
Kinsey  v.  Heyux[rd{a),  is,  that  when  once  the  proviso  in  the 
Statute  of  Limitations  is  complied  with  by  the  commencement 
of  an  action  within  due  time,  the  party  is  out  of  the  purview  of 
the  Act,  and  set  at  liberty  out  of  the  restraint  of  the  said 
statute.  But  the  true  gix)und  of  these  decisions  appears  to  be 
that  they,  proceed  upon  the  equity  of  the  4th  section  of  the 
statute,  and  that  the  Courts  have  extended  that  section  to  the 
case  of  an  executor  whose  testator  has  died  pending  an  action 
brought  by  him;  which,  though  not  within  the  w^ords  of  it, 
was  evidently  within  the  mischief  (6).  And  the  same  equitable 
construction  that  has  been  applied,  as  above  mentioned,  to  the 
4th  section  of  the  statute  of  James,  has  been  followed  as  to  the 
limitation  of  actions  on  debts  for  rent,  covenants,  bonds,  &c., 
imposed  by  the  stat.  3  &  4  Will.  IV.  c.  42,  s.  3  (c). 

Where  the  right  of  action  accrued  to  the  testator  during  his 
residence  abroad,  and  he  died  abroad,  never  having  returned  to 
this  country  after  the  accrual  thereof,  the  statute  was  held  to  be 
no  bar  to  an  action  by  his  executors,  although  the  right  of 
action  accrued  more  than  six  years  before  action  brought;  at  all 
events  if  it  be  brought  within  six  years  after  his  death  (d),  the 
case  being  saved  by  the  7th  section  of  the  statute  of  James 
(which  provides  that  if  the  person  entitled  shall  be  abroad  at 
the  time  the  cause  of  action  accrued,  such  person  may  bring  his 

(y)  2  Saund.  64,  c,  note, 
(z)  Bull.  N.  P.  150,  a. 

(a)  1  Lord    Eaym.  434,  ante,  p.   1508. 

(b)  Adam  v.  The  Inhabitants  of  the  City  of  Bristol,  2  A.  &  E. 
585.  403. 

(c)  Sturgis  v.  Darrell,  4  H.  &  N.  622;  S.  C,  in  error,  6  H.  &  N.  120. 

(d)  Townsend  v.  Deacon,  3  Exch.  706.  See  also  Forbes  v.  Smith,  11 
Exeh.   161. 
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action  within  six  years  of  his  return  from  beyond  the  seas), 
though  not  strictly  within  the  words  of  it. 

The  7th  section  of  21  Jac.  I.  c.  16,  remains  unrepealed,  but 
the  principle  of  the  cases  cited  in  the  note,  which  were  decided 
upon  it,  must,  it  would  seem,  be  treated  as  no  longer  applicable, 
since  by  sect.  10  of  the  Mercantile  Law  Amendment  Act, .1856 
(19  &  20  Vict.  c.  97),  absence  beyond  seas  or  imprisonment  is 
not  to  entitle  a  creditor  to  any  time  within  which  to  commence 
an  action  with  respect  to  which  the  period  of  limitation  is  fixed 
by  {inter  alia)  sect.  3  of  21  Jac.  I.  c.  16,  beyond  the  period  fixed 
by  such  statute. 

By  E.  S.  C.  1883,  Ord.  XXI.  r.  5,  it  is  provided  that:—"  K  Denial  of 
either  party  wishes  to  deny  the  right  of  any  other  party  to  person  in  re- 
claim as   executor  ....  or  in   any  representative   or  other  presentative 

•^         ^  .  capacity, 

alleged  capacity  ....  he  shall  deny  the  same  specifically." 

.Where  the  plaintiff  claims  in  trespass  or  trover,  on  his 
constructive  possession  as  executor  or  administrator,  he  should 
sue  as  executor  or  administrator  (e). 

But  where  the  executor  has  been  in  actual  possession  of 
the  property  which  was  the  subject  of  the  suit,  it  would 
not  be  necessary  for  him  to  claim  or  give  evidence  of  his 
title  as  executor  or  administratoi',  in  an  action  against  a 
wrongdoer  (/) . 

It  remains  to  consider,  what  shall  be  sufficient  evidence  of  the  What  is 
plaintiff's  title  as  executor  or  administrator,  when  it  becomes  proof  of  the 
necessary  to  prove  it,  either  w4icn  the  representative  character  of  plaintiff 
the  plaintiff  is  specifically  denied,  or  in  a  suit  on  a  cause  of  executor, 
action  arising  in  the  plaintiff's  own  time. 

Although  the  executor  derives  his  title  from  the  Will  by  probate: 
which  ho  is  appointed,  and  not  from  the  probate  of  the  Will, 
yet  it  is  the  probate  alone  which  authenticates  his  right,  and  the 
probate,  or  something  tantamount  thereto,  is  the  only  legitimate 
evidence  of  the  property  {g)  being  vested  in  an  executor,  or  of 
the  executor's  appointment  (^).  Thei-eforo,  the  original  Will 
cannot  bo  road  in  evidence  for  that  purpose,  although  produced 
by  the  officer  of  the  Court  of  Probate  or  Probate  Division, 

(e)  Ante,   p.    216. 

(/)  Ante,  p.  216.     But  seo  also  Waller  v.  Drakeford,  1  E.  &  B.  4fl. 

{(j)  Sect.  1  (3)  of  the  Land  Transfer  Act,  1897,  now  providos  for  the 
granting  of  probate  and  letters  of  administration  in  respect  of  real 
estate  only,  notwithstanding  that  there  is  no  i)ersonal  estate. 

(/j)  Ante,  p.  207;  Hamilton  v.  Aston,  1  Carr.  &  Kirw.  679. 
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Whon  pro- 
hate  is  lost. 


Proof  of 
revocation 
of  probate. 


unless  it  bears  the  seal  of  the  Court,  or  some  other  mark  of 
authentication  {i).  The  seal  of  the  Court  on  the  probate  proves 
itself  (A;). 

If  the  probate  is  lost,  it  was  not  the  practice  of  the  Eccle- 
siastical Court  to  grant  a  second,  but  only  an  exemplification 
from  the  records  of  the  Court;  which  would  be  evidence  of  the 
proving  the  Will  (/).  And  an  examined  copy  of  the  probate  is 
evidence  of  the  person  there  named  being  executor;  because  the 
probate  is  an  original,  taken  by  authority,  and  of  a  public 
nature  (m). 

It  must  be  observed,  that  all  that  is  required,  either  in  tho 
case  of  an  executor  or  administrator,  is  to  show  by  legitimate 
evidence  that  the  Court  of  Probate  or  Probate  Division  has 
given  authority  to  the  person  to  administer:  It  is  only  the  act 
of  the  Court  that  is  to  be  proved:  The  probate  is  only  a  copy  of 
this  act:  The  original  book  containing  the  entry  of  the  act  of 
the  Court  is  the  original,  and  therefore  the  primary  eWdence: 
Hence  the  Act-book,  containing  an  entry  of  a  Will  having  been 
proved,  and  of  probate  granted  to  the  executors  therein  named, 
is  admissible  evidence  of  those  persons  being  the  executors, 
without  accounting  for  the  non-production  of  the  probate  {n). 

And  now,  since  it  is  provided  by  E.  S.  C.  1883,  Order 
XXXVII.  r.  4,  that  office  copies  of  all  writs,  records,  pleadings, 
and  documents  filed  in  the  High  Court  shall  be  admissible  in 
evidence  in  all  causes  and  matters,  and  between  all  persons  or 
parties,  to  the  same  extent  as  the  original  would  be  admissible, 
it  would  seem  that  an  office  copy  of  the  record  from  the  Probate 
Registry  is  good  evidence  of  the  executor's  or  administrator's 
title. 

To  prove  that  the  probate  of  a  Will  had  been  revoked,  an 
entry  of  the  revocation  in  a  book  of  the  Prerogative  Court,  in 
which  all  causes  were  entered  by  tho  Registrar,  and  wliich  was 
kept  as  the  only  record  of  such  proceedings,  and  of  the  decree 
of  the  Court,  was  admitted  to  be  good  evidence  (o). 

(0  R.  V.  Barnes,  1  Stark.  N.  P.  0.  243;  Pinney  v.  Pinney,  8  B.  & 
0.  385.    Nor  is  a  copy  of  the  Will  evidence:  Bull.  N.  P.  246. 

{k)  Court  of  Probate  Act,  20  &  21  Vict.  c.  77,  s.  22.  See  also  S.  P. 
before  the  Act  pa?sed,  Kempton  v.  Cross,  Gas.  temp.  Hardw.  108. 

(Z)  Shepherd  v.  Shorthose,  1  Stra.  412;  BuU.  N.  P.  246. 

(m)  Hoe  V.  Nelthorpe,  3  Salk.  154;  S.  P.  by  Holt,  C.  J.,  in  B.  v. 
Haines,  Skinn.  584;  Bull.  N.  P.  246. 

(«)  Cox  V.  Allingham,  Jacob.  514. 

(o)  Bam^hottora's  Case,  1  Lfeach,  Cr.  C.  60,  note  (c).  And  see 
Ord.  XXXVII.  r.  4,  sK^pra. 
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The  title  of  several  plaintiffs,  claiming  as  executors,  is  well 
evidenced  by  probate,  granted  to  one  only,  of  the  Will  appoint- 
ing them  all  (p) :  And  the  rule  was  the  same  whether  they  sued 
in  their  representative  character  or  not  (g) ;  for  probate  granted 
to  one  of  several  executors  enures  to  the  benefit  of  all  (r) . 

The  title  of  an  administrator  de  bonis  non  is  sufficiently 
proved  by  the  letters  of  administration  de  bonis  non,  without 
those  granted  to  the  first  executor  or  administrator  (s) . 

Where  an  executor  or  administrator  produces  the  probate  or 
letters  in  proof  of  his  representative  character,  and  his  case 
shows  that  he  sues  for  a  greater  value  than  is  covered  by  the 
probate  or  administration  stamp,  he  cannot  recover  (^). 

The  title  of  the  plaintiff,  as  administrator,  may  be  proved  by  Proof  of 
the  production  of  the  letters  of  administration,  or  of  a  certificate  mij^ration:' 
or  exemplification  thereof  granted  by  the  Court  of  Probate  (u), 
or  Probate  Division,  or,  without  producing  the  letters  of  ad- 
ministration, by  the  original  book  of  acts,  directing  the  grant  of 
the  letters  (x);  or  by  a  copy  of  it  under  E.  S.  C.  1883,  Order 
XXXVII.  r.  4.  The  original  book  of  acts,  directing  letters  of 
administration  to  be  granted,  with  the  Surrogate's  fi-at  for  the 
same,  was  held  to  be  evidence  of  the  title  of  the  party,  to  whom 
administration  of  the  intestate's  effects  is  granted,  without 
producing  the  letters  of  administration  themselves  (notwith- 
standing subsequent  letters  of  administration  granted  to 
another),  if  the  first  are  not  recalled;  for  the  original  book 
was  the  authority  for  the  proper  officer  to  make  out  letters  of 
administration,  and  the  letters  of  administration  were  only 
the  copy  of  the  original  minutes  of  the  Court,  drawn  up  in  a 
more  formal  manner  (y) .  So  an  examined  copy  of  the  Act- 
book,  stating  that  administration  was  granted  to  the  defendant 
at  such  a  time,  is  proof  of  his  being  administrator  in  an  action 

(p)  Walters  v.  Pfeil,  1  Mood.  &  Malk.  362;  Scott  v.  B riant,  6  Nov. 
&  M.   381. 

iq)  Mood.  &  Malk.  362. 

(r)  Ante,  p.  294;  Watkins  v.  Brent,  7  Sim.  512;  Cummins  v. 
Cummins,  3  J.  &  Lat.  64. 

(s)  Catherivooci  v.  Chabaud,  1  B.  &  C.  150.  See  also  Oradell  v. 
Tyson,  2  Stra.  716. 

(0  Hunt  V.  Stevens,  3  Taunt.  113;  Carr  v.  Boherts,  2  B.  &  Ad. 
905.  See  post,  p.  1571,  as  to  the  amount  of  stamp  being  admissible 
evidence  of  assets. 

(,«)  \Ke/mpton  v.  Cross,  Gas.   temp.  Ilardw.   108. 

(x)  Ibid.;  Elden  v.  Keddell,  8  East,  187;  Bamsbottom  v.  B'./ck- 
kurst,  2  M.  &  S.  567. 

(?/)  Eldcn  V.   Keddell,  8  Ea<  187;    Oarrcii  v.  Lister,  1   L?v.   25. 
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Evidence  for 
defendant. 


Whether 
adjnissions 
made  by  an 
executor, 
&c.,  before 
appointment 
are  receiv- 
able against 
him  as 
executor : 


against  him,  without  giving  him  notice  to  produce  his  letters 
of  administration  {z). 

There  has  already  heen  occasion  to  consider  how  far  a  probate 
or  letters  of  administration,  when  produced  by  the  plaintiff,  are 
conclusive  upon  the  defendant  {a).  But  it  may  be  convenient, 
in  this  place,  to  recapitulate  some  of  the  points  established  on 
this  subject. 

The  defendant  cannot  prove  that  another  person  was  appointed 
executor  or  administrator,  or  that  the  testator  was  insane,  or 
that  the  Will,  of  which  probate  had  been  granted,  was  forged: 
for  that  would  be  directly  contrary  to  the  seal  of  the  Probatie 
Division  in  a  matter  within  its  immediate  jurisdiction  (6). 

But  it  may  be  proved  that  the  supposed  testator  or  intestate 
is  alive;  for  in  such  case,  the  Probate  Division  qan  have  no 
jurisdiction  (c).  And  it  may  be  shown  that  the  seal  attached 
to  the  supposed  probate  has  been,  forged,  or  that  the  letters  have 
been  revoked  {d) . 

Again,  the  defendant  may  plead  in  his  defence,  that  he  has 
paid  the  debt,  which  is  the  subject  of  the  action,  to  an  executor 
who  had  obtained  probate  of  a  forged  Will,  unrepealed  at  the 
time  of  the  payment  (e).  But  payment  of  money  under  the 
probate  of  a  Bupposed.  Will  of  a  living  person  would  be  void; 
because,  in  such  case,  the  Probate  Division  has  no  jurisdiction, 
and  the  probate  can  have  no  effect  (/) . 

It  may  be  doubted  whether  admissions  made  by  an  executor 
or  administrator,  before  he  was  clothed  with  that  character,  are 
receivable  in  evidence  against  him  in  an  action  brought  by  or 
against  him  in  his  representative  capacity  (^).  However,  in 
Smith  V.  Morgan  (h),  Tindal,  C.  J.,  admitted  the  declaration  of 
the  assignees  of  a  bankrupt  made  by  them  before  their  appoint- 
ment, stating  that  he  w^as  not  aware  of  any  distinction  between 
the  admissions  of  parties  suing  in  a  representative  character  and 
in  their  own  right  (?') . 


(z)  Davis  V.   Williams,  13  East,  232. 
(a)  Ante,  p.  439  et  seq. 

440.  , 

449. 

449. 

441;   Allen  v.  Dundas,  3  T.  E.  125. 
(/)  Ibid.  130;  but  see  Hewson  v.  Shelley,  [1914]  2  Ch.  13. 
{g)  See  Stewart  v.  Edmonds,  ante,  p.  317,  note  (d). 
{h.)  2  M.  &  Eob.  257. 

(i)  See   contra,  Fenwick  v.    Thornton,   M.    &   M.    51,    coram   Lord 
Tenterden. 


(h)  Ante,  p. 
(c)  Ante,  p. 
(rf)  Ante,  p. 
(e)  Ante,  p. 
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The  admission  of  one  of  several  executors  or  administrators  Admifldonis 
will  not  bind  the  others;  at  all  events,  unless  it  is  made  in  the  cufcor. 
character  of  executor.  Therefore,  where  two  executore  were 
sued  as  such  on  a  covenant  of  their  testator  for  quiet  enjoyment, 
and  the  question  was  whether  the  defendants  who  had  evicted 
the  plaintiff  had  done  so  under  lawful  title,  it  was  held  that  an 
admission  of  one  of  the  defendants  was  no  evidence  of  such 
title  (/c). 

Aji  acknowledgment  of  a  debt  within  Lord  Tenterden's  Act 
(9  Geo.  IV.  c.  14)  made  by  one  of  several  executors  as  executor 
binds  the  estate,  and  on  his  death  an  order  may  be  made  in  an 
administration  action  for  payment  of  the  debt  out  of  the  assets 
remaining  unadministered  in  the  hands  or  under  the  control  of 
the  surviving  executors  (Ji). 

But  it  was  held  by  Stirling,  J.,  in  Asthury  v.  Asthury  (m), 
that  an  acknowledgment  by  one  of  two  executors  and  devisees 
in  trust  for  sale  of  real  estate  against  the  wishes  of  the  other, 
that  more  than  six  years'  interest  was  due  on  a  mortgage 
created  by  the  testator  was  not  to  be  treated  as  the  valid  act  of 
the  two  in  their  capacity  of  trustees,  and  was  not  a  good  acknow- 
ledgment within  sect.  42  of  the  Real  Property  Limitation 
Act,  1833. 

Executors  and  administrators  instituting  or  defending  actions  Costa. 
are  subject  to  the  same  rules  as  to  costs,  as  they  would  be  if 
they  were  suing  or  defending  in  their  own  right  (m).      The 
awarding  of  costs  in  the  Supreme  Court  is  governed  by  Ord. 
LXV.  r.  1  (o). 

Plaintiffs  who  live  out  of  the  jurisdiction  of  the  Court  may 
be  compelled  to  give  security  for  costs,  though  such  plaintiffs 
sue  as  executors  (p).     But  an  administrator  to  whom  letters 

{k)  Fox  V.  Waters,  12  A.  &  E.  43.  See  also  Scholey  v.  Walton, 
12  M.  &  W.  510. 

{I)  Re  Macdonald,  [1897]  2  Oh.  181.  And  .see  post,  p.  1557  et  seq., 
where  the.  effect  of  sect.  1  of  Lord  Tenterden's  Act  will  be  found 
discussed. 

(to)  [1898]  2  Ch.  111. 

(n)  2  Dan.  0.  P.,  8th  edit.,  1028. 

(o)  Discussed,  ante,   p.   283.     See  also  -jwst,  p.  1534. 

(p)  Chevalier  v.  Finnis,  1  Brod.  &  Bingh.  277;  Chamberlain  v. 
Chamberlain,  1  Dowl.  366;  Knight  v.  De  Blaquiere,  Sau.  &  Sc.  658. 
In  an  action  by  two  executors,  one  of  whom  is  out  of  the  jurisdiction 
and  the  other  insolvent,  the  defendant  is  not  entitled  to  a  stay  of 
proceedings  until  they  give  security  for  costs:  Sykes  v.  Sykea,  L.  E. 
4  0.  P.  645. 
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of  administration  are  granted  as  the  attorney  of  a  principal 
abroad  will  not,  even  though  he  is  insolvent,  be  ordered  to  give 
security  {q). 


Eemedy  on 
judgment 
obtained  by 
testator. 


Belief  by 
auditd 
quereld  now 
abolished. 


By  Ord.  XLII.  r.  23,  it  is  provided:  "In  the  followin,g 
cases,  viz.,  (a)  where  six  years  have  elapsed  since  the  judgment 
or  date  of  the  order,  or  any  change  has  taken  place  by  death  or 
otherwise  in  the  parties  entitled  or  liable  to  execution  .... 
the  party  alleging  himself  to  be  entitled  to  execution  may 
apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution; 
accordingly."  This  seems  to  be  the  proper  procedure  in  cases 
where  the  executor  seeks  to  issue  execution  upon  a  judgment 
obtained  by  the  testator  (r). 

Until  the  executor  or  administrator  had  made  himself  a  party 
to  the  judgment,  he  was  not  entitled,  under  the  61st  section  of 
the  Common  Law  Procedure  Act,  1854  (s),  to  attach  a  debt 
due  to  the  judgment  debtor  {t).  Whether  under  the  Judicature 
Act  he  would  be  entitled  to  proceed  under  Ord.  XLII.  r.  23, 
or  whether  he  would  have  to  make  himself  a  party  under 
Ord.  XVII.  r.  4,  would  seem  to  depend  on  whether  the  judg- 
ment of  Lord  Coleridge,  C.  J.,  or  that  of  Stephen,  J.,  in 
Fellows  V.  Thornton  (u)  is  right.  Where  a  trustee  in  bank- 
ruptcy of  a  judgment  creditor  desires  to  issue  execution,  under 
Ord.  XLII.  r.  23,  he  must  first  be  made  a  party  under 
Ord.  XVII.  r.  4(v). 

If  an  executor  or  administrator  obtained  judgment,  and  then 
the  probate  or  letters  of  administration  were  revoked,  the  regular 
mode  for  the  defendant  to  obtain  relief  was  by  an  aaditd 
querela  {x);  but  now,  by  Ord.  XLII.  r.  27,  it  is  provided  that 
"no  proceeding  by  auditd  querela  shall  hereafter  be  used;  but 
any  party  against  whom  judgment  has  been  given  may  apply 


(g-)  Bmnhow  v.  Kittoe,  [1916]  1  Oh.  313. 

(?•)  Seo  ante,_  p.  673;  Re  Shephard,  43  0.  D.  131.  If  the  writ  of 
exiecution  was  issued  in  the  testator's  lifetime,  it  might  have  been 
executed  after  his  death:  Ellis  v.  Griffith,  16  M.  &  W.  106.  The 
executor  of  a  creditor  who  has  obtained  a  final  judgment  is  not 
entitled  to  issue  a  bankruptcy  notice  against  the  judgment  debtor, 
unless  he  has  obtained  leave  from  the  Court,  under  Ord.  XLII.  r.  23, 
to  issue  execution  on  the  judgment. 

(s)  17  &  18  Vict.  c.  125. 

[t)  Holmes  v.  Tutton,  5  B.   &  B.  65. 

[u)  14  Q.  B.  D.  335.     See  also  ante,  p.  662,  note  (m). 

[v)  Re  Clements,  [1901]  1  Q.  B.  260. 

(»)  Turner  v.  Dames,  2  Saund.   148. 
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to  the  Court  or  a  Judge  for  a  stay  of  execution  or  other  relief 
against  such  judgment,  upon  the  ground  of  facts  which  have 
arisen  too  late  to  be  pleaded;  and  the  Court  or  Judge  may  give 
such  relief  and  upon  such  terms  as  may  be  just." 

By  Stat.  51  &  52  Vict.  c.  43,  s.  95,  "  it  shall  be  laA\-ful  for  County 
any  executor  or  administrator  to  sue  and  be  sued  in  the  County  i888.        ' 
Court  in  like  manner  as  if  he  were  a  party  in  his  own  right,  and 
judgment  and  execution  shall  be  such  as  in  the  like  case  would 
be  given  or  issued  in  the  High  Court." 

If  the  holder  of  a  bill  be  dead,  and  the  executor  has  not  yet  Presentment 
proved  the  Will,  it  is  said  that  the  bill  miist,  nevertheless,  be  ©xchan^  by 
presented  for  payment  at  the  regular  time:  but  it  would  seem  executor, 
that  the  drawer  and  indorsers  would  not  be  discharged,  provided 
presentment  be  made,  and  notice  given  of  the  dishonour,  by  the 
executor  or  administrator,  in  a  reasonable  time  {y). 

{y)  See  Byles  on  Bills,  17th  edit.,  p.  75:  "If  the  holder  be  dead, 
and  the  executor  have  not  proved  the  Will,  still  it  seems  that  the 
executor  is  bound  to  present  the  bill  when  presentable,  for  his  title  to 
his  testator's  property  is  derived  exclusively  from  the  Will,  and  vests 
in  him  from  the  moment  of  the  testator's  death.  But  as  the  title 
of  an  administrator  is  derived  wholly  from  the  Court  of  Probate, 
and  he  has  none  till  the  letters  of  administration  are  gi-anted,  he 
fprobably  would  bo  excused  by  impossibility."  Ibid.  The  Bills  of 
Exchange  Act,  1882,  does  not  directly  deal  with  the  matter,  but  sect.  46 
provides  that  "  delay  in  making  presentment  for  payment  is  excused 
when  the  delay  is  caused  by  circumstances  beyond  the  control  of  the 
holder,  and  not  imputable  to  his  default,  misconduct,  or  negligence. 
When  the  cause  of  delay  ceases  to  operate,  presentment  must  be 
made  with  reasonable  diHgenoe." 
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CHAPTER  THE  SECOND. 


Groncral 
equitable 
rin^hts  of 
executor, 
«fcc. 

Exception. 


Many  rights 
the  executor 
enforces  in 
the  same 
way  as  the 
deceased 
would  have 
done. 


REMEDIES    FOR   EXECUTORS    AND   ADMINISTRATORS   IN 
EQUITY. 

JL  HE  executor  or  administrator  is  entitled  to  all  equitable 
rights  and  interests  of  the  deceased  and  can  enforce  them  in  the 
same  way  as  the  deceased. 

The  one  exception  to  this  rule,  which  is  founded  on  the 
maxim  actio  personalis  moritur  cum  persona  (a),  has  but  little 
application  in  equity:  for  instance,  it  does  not  prevent  the 
executor  of  a  person  wronged  from  obtaining'  an  equitable 
remedy  by  a  mandatory  injunction,  in  order  to  prevent  the 
continuance  of  some  injury  to  the  property  of  a  deceased  person. 
An  executor  can  sustain  an  action  to  have  an  obstruction 
to  light  removed  if  it  affects  land  of  his  testator,  although  his 
right  to  damages  for  the  injury  to  the  real  estate  of  the 
deceased  may  be  barred,  because  the  action  was  not  brought 
within  the  limit  of  time  provided  by  3  &  4  Will.  IV.  c.  42, 
s.  2  (&),  and  where  injury  to  the  dead  man's  estate  is  shown 
the  remedy  is  not  confined  to  injunction,  but  extends  to 
damages  also  (c). 

A  great  many  of  the  equitable  rights  and  interests  of  the 
deceased  the  executor  or  administrator  can  enforce  in  the 
Chancery  Division  by  precisely  the  same  form  of  action  as  the 
deceased  would  employ  if  he  was  living. 

For  instance,  an  action  in  equity  can  be  successfully  main- 
tained to  protect  the  literary  property  of  the  deceased,  as  in 
Thompso7i  V.  Stanhope  {d),  where  the  executors  of  Lord 
Chesterfield   obtained    an   injunction   against   Mrs.    Stanhope, 


(a)  This  maxim  will  bo  found  fully  treated,  of,  ante,  p.  608;  and 
see  Phillips  v.  Homfmij,  24  0.  D.  439;  Re  Duncan,  [1899]  1  Oh.  387. 

(6)  Jones  v.  Simes,  43  Ch.  D.  607. 

(c)  For  instances  of  protectins  trade-marks,  see  Hatchard  v.  Mege, 
18  Q.  B.  D.  771;    Oakleii  v.  Dalton,  35  Oh.  D.  700. 

{d)  Ambl.  734.     See  also  Oranard  v.  Dvmkin,  1  Ball  &  B.  207. 


Cis.  II. ]]  Administrators  in  Equity,  1019 

restraining  her  from  publishing  the  letters  which  had  been 
received  by  her  husband,  the  natural  son  of  Lord  Chesterfield; 
or  Queensherry  v.  Shcbbeare  (e),  where  the  representatives  of 
Lord  Clarendon  obtained  an  injunction  to  restrain  the  printing 
of  an  unpublished  copy  of  his  History  of  the  Rebellion,  which 
had  been  given  by  a  former  representative  of  the  author  to  a 
person  under  whom  the  defendant  claimed,  but  not  with  an 
intention  that  he  should  publish  it. 

It  is  not  jDroposed  in  this  chapter  to  discuss  such  remedies  as  Scope  of  this 
are  before  mentioned;  they  are  common  to  all  litigants  in  the      *^ 
Chancery  Division,  and  they  do  not  become  exceptional  merely 
because  they  are  adopted  by  executors  or  administrators. 

In  this  chapter  and  in  the  chapter  on  remedies  against  an 
executor  in  equity  it  is  only  proposed  to  discuss  those  remedies 
by  or  against  the  executor  or  administrator  which  are  peculiar 
and  exceptional. 

In  the  exceptional  remedies  by  and  against  executors  and  Ectainerand 
administrators  in  equity  hereinafter  mentioned,  questions  of  ^ceptional 
retainer  and  set-off  by  the  executor  or  administrator  frequently  remedies, 
arise,  but  retainer  and  set-off  ai'e  legal  or  statutory  rather  than 
equitable  remedies,  and  are  fully  dealt  with  in  other  parts  of 
this  Work(/). 

An  executor  or  administrator,  can  before  an  administration  EiHit  of 
order,  pay  or  retain  a  statute-barred  debt  {g),  or  may  admit  it  ^xecutor, 
80  as  to  take  it  out  of  the  statute  {h),  but  he  cannot  revive  it  stotute- 
after  decree  {i).     And  the  Court  will  not  order  a  fund  to  be  ^^"'^^  ^^^■• 
paid  out  to  an  executor  or  administrator  who  hag  the  legal  title 
to  a  statute-barred  debt  merely  to  enable  him  thereby  to  acquire 
a  right  of  retainer  (/c). 

The  Statute  of  Limitations  may  be  set  up  in  resistance  to  statute  of 
an  application  to  continue  the  proceedings,  if  the  executor  or  l-'imi^^^io' 3. 
administrator  docs  not  proceed  within  six  years  aft-or  the  abate- 
ment of  an  action,  provided  there  has  been  no  judgment;    for 
the  Statute  of  Limitations  cannot  be  applied  to  a  judgment  {I). 

(e)  2  Edon,  329. 

(/)  Ante,   p.    797  and  p.   1501. 

Ig)  Stahhchmidt  v.  Lett,  1  Sm.  &  G.  415;  Jlill  v.  Walker,  4  K.  & 
J.    166. 

(h)  Moodie  v.  BanniHer,  4  Drow.  4-'32;  Blair  v.  Nugent,  3  J.  &  Lat. 
673. 

(i)  Phillips  V.   Phillips,  32  Beav.    26. 

(A-)  Per  Stirling,  J.,  in  Trevor  v.  Hutchinq-'^.  [1896]  1  Cli.  844. 

(0  H oiling r,head's  Case,  1  P.  Wms.  742;  Mi(f.  PI.  272,  273,  4th  (xlit. 
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Ill  the  case 
of  an  ad- 
ministrator 
tiiin'  runs 
from  tlie 
(loath,  not 
from  grant 
of  letters  of 
administra- 
tion. 


Restraining 
proceedings 
in  foreign 
Courts  by 
injunction. 


If  an  executor  or  administrator,  trustee  for  an  infant,  neglects 
to  sue  within  six  years,  the  Statute  of  Limitations  binds  the 
infant  {m) . 

An  administrator  claiming  the  estate  or  interest  in  lands  of 
the  deceased  person  of  whose  chattels  he  has  been  appointed 
administrator,  is  to  be  deemed  to  claim  as  if  there  had  been  no 
interval  of  time  betwcicn  the  death  of  the  deceased  person  and 
the  grant  of  the  letters  of  administration  (w).  The  effect  of 
this  is,  that  time  for  the  purpose  of  the  Statute  of  Limitations 
commences  to  run,  as  against  an  administrator  claiming  a 
chattel  interest  in  land,  from  the  date  of  the  death  of  the 
intestate  and  not  from  the  date  of  i\\Q  grant  of  administra- 
tion (o) .  And  since  the  passing  of  the  Land  Transfer  Act, 
1897,  the  same  rule  applies  as  against  an  administrator  claiming 
a  freehold  interest  in  land  Viested  in  him  under  that  Act . 

In  the  case  of  a  forged  Will  the  statute  begins  to  run  not 
from  the  grant  of  probate,  but  from  the  grant  of  letters  of 
administration  made  after  and  in  consequence  of  the  revocation 
of  the  probate (p). 

The  Chancery  Division  has  power  to  restrain  proceedings  in 
a  foreign  Court  against  an  executor  or  administrator  by  persons 
within  the  jurisdiction  (g)  by  the  exercise  of  jurisdiction  in 
personam  against  such  persons.  It  wiU  do  so  where  proc«eedings 
are  improperly  or  vexatiously  instituted  or  prosecuted  in  the 
foreign  Court  to  determine  questions  which  ought  to  be  adjudi- 
cated upon  in  this  country  (r) . 

This  jurisdiction  can  be  exercised  w^Kether  an  administration 
order  has  or  has  not  been  made  (s). 

Proceedings  in  a  foreign  Court  will  not  be  restrained  on  the 
ground  of  mere  hardship  or  inconvenience  (f). 


(to)   Wych  V.   East  India  Company,  3  P.   Wms.   309. 

(n)  3  &  4  Will.  IV.  c.  27,  s.  6. 

(o)  Be  Williams,  34  Ch.  D.  558;  Be  Bonsor  and  Smith's  Contract, 
34  Ch.  D.  5(50,  note. 

(p)  Chan  Kit  San  v.  Ho  Fung  Hang,  [1902]  A.  C.   257. 

(q)  The  Court  has  no  such  jurisdiction  if  the  persons  sought  to  be 
restrained  are  not  within  the  jurisdiction:   Be  Boyse,  15  Oh.  D.  591. 

(r)  Carron  Iron  Co.  v.  Maclaren,  5  H.  L.  C.  416;  Lord  Portarlington 
V.  Soulhy,  3  M.  &  K.  104;  Venning  v.  Lloyd,  1  D.  F.  &  J.  193; 
McHenry  v.  Levns,  22  Oh.  D.  397;  Hyam-  v.  Helm,  24  Oh.  D.  531. 

(s)  Bushby  V.  Mundmj,  5  Madd.  297;  BaiJlie  v.  Baillie,  L.  E.  5 
Eq.  175;  Bunhury  v.  Btinhury,  1  Bcav.  336;  Cord  v.  Cord,  33  Beav. 
314. 

(i)  Fletcher  v.  Bodqers,  27  W.  E.  96.  Although  judgment  has  been 
given  in  the  foreign  Oourt. 
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The  stayina:  of  actions  affainst  an  executor  or  administrator,  ^'^y  ^\. 

...  .„  prooeedinga 

after  an  administration  order  has  been  mad^e,  will  be  found  dealt  after  ad- 

with  in  a  subsequent  chapter  (w).  ^'i*^**^'"' 

Where  the  executor,  in  an  action  at  law  against  him  by  a 
creditor  of  the  deceasied,  had  pleaded  according-  to  the  truth  of 
the  case,  he  was  always  held  entitled,  when  the  assets  were 
taken  from  him  and  administered  by  the  Court  of  Equity,  to  all 
the  protection  which  that  Court  could  give  him  against  any 
personal  liability  in  respect  of  the  judgment  at  law  (v). 

But  with  respect  to  restraining  a  creditor  from  proceeding, 
after  a  decree  for  administration,  upon  a  verdict  or  judgment 
recovered  by  him  against  an  executor  or  administrator,  the 
following  distinction  was  taken  by  Lord  Eldon,  in  Brook  v. 
Skinner  {x):  That  if  the  plaintiff  at  law  had  recovered  judg- 
ment de  bonis  testatoris,  the  Court  would  restrain  the  creditor 
from  taking  execution  on  such  judgment;  and  that  if  he  had 
recovered  de  bonis  propriis,  the  Court  would  not  restrain  the 
execution.  So,  in  Clarke  v.  Ormonde  (y),  his  Lordship  said, 
that  if  a  creditor  has  obtained  judgment  by  which  the  executor 
is  personally  liable,  de  bonis  propriis,  the  Court  had  nothing 
to  do  with  it;  but  if  a  judgment  de  bonis  testatoris,  it  certainly 
would  be  a  case  for  an  injunction.  That  is,  that  the  Court 
would  interfere  to  protect  the  assets,  but  not  to  protect  the 
executor  against  any  liability  to  which  he  might  have  person- 
ally subjected  himself.  And,  in  Drear y  v.  Thacker  (z),  his 
Lordship  intimated  his  opinion,  that  there  was  no  instance  in 
the  history  of  the  Court  of  Chancery,  where,  after  a  j  udgment 
at  law  de  bonis  testatoris,  et  si  nan,  de  bonis  propriis  of  an 
executor,  and  execution  issued,  the  proceedings  at  law  had  been 
restrained,  on  a  decree  subsequently  obtained  for  administration 
of  the  assets.  Where  the  only  creditor  of  a  deceased  debtor  has 
obtained  in  an  administration  action  a  personal  order  against 
the  executor  for  payment  of  his  certified  debt,  the  fiduciary 
relation  between  them  is  determined,  and  the  creditor  cannot 
subsequently  pursue  any  remedy  depending  on  such  relation. 
He  is  not  entitled  therefore  to  an  order  against  the  executor  for 

(u)  Sec  poH,  Pt.  V.  Bk.  11.  Oh.  ii. 
(v)  Oaunt  V.  Taylor,  2  Hare,  413. 
{x)  5  Mcriv.  481,  note. 
ly)  Jacob,   124. 

(z)  3  Swanst.  542,  543,  547,  548.  See  also  Terrcwest  v.  Featherhy, 
2  Mer.  480. 
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payment  into  Court  or  a  subsequent  attachment  under  thue 
Debtoi-8  Act,  1869,  s.  4  {a). 

In  the  case  of  Etheridge  v.  Wormsley  (6),  a  creditor  had 
previously  to  any  administration  decree,  obtained  judgment 
in  a  County  Court  against  the  defendant,  a  sole  executrix. 
Pearson,  J.,  refused  to  restrain  the  creditor  from  pursuing  his 
remedy  in  the  County  Court  against  the  executrix  personally, 
but  ordered  payment  to  the  creditor  by  the  receiver  of  the  estate, 
without  prejudice  to  the  question  whether  the  executrix  should 
be  allowed  the  payment. 

One  executor  or  administrator  can  in  equity  bring  an  Etction 
against  another  (c). 

An  executor  or  administrator  (d)  can  in  equity  as  at  law  sue 
before  grant  to  him  of  probate,  or  letters  of  administration,  but 
he  must  obtain  a  grant  of  probate  or  letters  of  administration 
before  the  hearing  (e).  In  the  same  way  an  executor  of  a 
creditor  of  a  company  can  present  a  winding-up  petition  before 
obtaining  probate.  And  it  would  seem  to  be  unnecessary  for 
an  executor  to  allege  in  his  pleading  that  a  valid  grant  of 
probate  has  been  made  to  him  (/) . 

In  an  old  case  (g),  it  was  held  that  production  by  a  plaintiff, 
suing  as  administrator  to  A.,  of  the  letters  of  administration, 
was  not  prima  facie  evidence  of  A.'s  death  (h),  but  at  the 
hearing,  liberty  was  given  to  the  plaintiff  to  exhibit  interro- 
gatories to  prove  the  death,  and  the  cause  permitted  to  stand 
over  for  that  purpose  (^). 

An  action  commenced  by  the  dead  man  can  be  continued  by 

(a)  Be  Thomas,  [1912]  2  Oh.  348. 

(6)  29  Oh.  D.  557. 

(c)  Allen  V.  Story,  Toth.  150;  Peake  v.  Ledger,  8  Hare,  313.  See 
the  American  case  of  Beall  v.  Hilliary,  1  Maryland,  186;  54  American 
Decisions,  649. 

{d)  Humphreys  v.  Humphreys,  3  P.    Wms.    350. 

(p)  See  ante,  p.  218. 

(/)  Be  Masonic  and  General  Life  Assurance  Co.,  32  Oh.  D.  373,  ante, 
p.  219.  The  old  practice  was  to  allege  that  probate  had  been  granted 
or  letters  of  administration  taken  out:  Humphreys  v.  Ingledon,  1 
P.  Wms.  753,  ante,  p.  219. 

(9)  Moons  V.  De  Bernales,  1  Euss.  Ohanc.  Oas.  301. 

(/))  See  ante,  p.  448. 

(i)  See  Hood  v.  Pimm,  4  Sim.  101.  Where  money  was  ordered  to  be 
paid  to  A.  or  his  representatives,  the  mere  production  of  the  probate 
was  not  formerly  sufficient  to  enable  the  representative  to  obtain  pay- 
ment; proof  of  the  death  was  required,  and  that  the  testator  was 
the  party  in  the  c^use:  Clayton  v.  Gresham,  10  Ves.  289.  See  S.  0. 
F.  E.  1915,  rr.  62,  64,  65. 
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his  executor  or  administrator,  if  the  interest  survives,  on  obtain-  administrator 

ing  an  order  for  that  pui-pose  (A;) .  an  action. 

An  action  oommenoed  by  oo-executors  does  not  abate  by  the  Effect  of 

death  of  one  of  them,  as  the  whole  of  his  intei-est  survives  of  eeveral 

to  the  others,  nor  is  any  order  to  continue  the  procoedmes  plaintiff  co- 

•^  J.  o      executors, 

necessary  (t) . 

Where  there  are  several  executors,  they  should  all  sue,  though  Parties  to  an 
one  of  them  is  an  infant  (m) .  If  only  one  of  several  executors  executors 
has  proved,  he  may  sue  alone  w^ithout  making  the  other  execu- 
tors parties,  although  they  may  not  have  renounced  in),  unless 
they  have  acted  (o).  Where  one  of  two  or  more  executoi*s 
refuses  to  join  as  a  plaintiff,  the  other  or  others  can  still  bring 
the  action,  making  the  executor  who  refuses  to  join  a 
defendant  (^p) . 

Any  executor,  administrator  or  trustee  entitled  thereto  may 
have  a  judgment  or  order  against  any  one  legatee,  next  of  kin, 
or  cestui  que  trust,  for  the  administration  of  the  estate  or  the 
execution  of  the  trusts  {q) . 

An  executor  or  administrator  is  not  allowed  to  sue  or  defend  Executor 
as  a  pauper,  "because  the  indulgence  intended  poor  persons  not  defend T;*"'" 
of  ability  to  sue  for  their  rights  i?i  forma  pauperis  only  extends  forma 

,     .  .    ,  1  ,  pauperis. 

to  persons  suing  m  theu*  own  rights,  and  not  as  executor  or 

administrator"  (r). 

The  ordinary  method  of  invoking  the  aid  of  the  Chancery  Writ  or 
Division  is  by  writ  of  summons;  in  some  cases  a  special  mode  gy[,^J"„ng"'' 
of  procedure  by  originating  summons,  motion,  or  petition 
applies,  but  in  all  cases  to  which  such  special  procedure  does  not 
apply,  proceedings  can  only  be  commenced  by  writ.  An 
originating  summons  is  by  far  the  most  important  form  of 
special  procedure.  It  is  only  in  cases  specially  defined  by 
statute  or  the  Rules  of  Court  that  the  Court  can  exercise  juris- 
diction on  an  application  by  originating  summons  (.s) . 

(k)  Ord.  XVII.  (I)  ToUer,  497. 

(m)  16  Vin.  Abr.  251,  tit.  Parties  (B.),  pi.  20. 

(n)  Davies  v.  Williams,  1  Sim.  5;  Dan.  Ch.  Pr.  8th  etUt.  171;  anc 
s©e  ante,    p.   718. 

(o)  Vickcrs  V.    Bell,  4  Do  G.  J.  &  S.   274;   and  seo  ante,  p.   1497. 

(p)  See  Ord.  XVI.  r.  11;  and  cf.  Ltthe  v.  South  Kensington  Hotel, 
11  0.  D.  121.     See  al^o  Ord.  LV.  r.  5  (h). 

(?)  Ord.  XVI.  r.  38.  Soo  also  Ord.  XVI.  rr.  8,  9,  32,  40,  46,  and 
Ord.  LV.  r.  3. 

(r)  Paradice  v.  Sheppard,  1  Dick.  136;  Oldfield,  v.  Cobbetl,  1  Phil. 
Oh.  0.  613;  Fowler  v.  Dairies,  16  Sim.  182.  See  K.  S.  C.  (Poor 
Persons),   1914,    Ord.   XVI.  r.  22. 

(s)  For  other  methods  for  obtaining  the  advice  and  dircetion  of  the 
Court,  soo   post,  p.  1542. 
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Tho  chief  difference  between  proooedings  commenced  by  writ 
and  originating  summons  is,  that  the  proceedings  in  the  former 
case  are  in  Court,  and  there  are  usually  pleadings  delivered  by 
the  parties;  in  the  latter  case  the  proceedings  are  in  chambers, 
without  pleadings. 

In  all  cases  where  proceedings  can  be  commenced  by  origi- 
nating summons  they  can  also  be  commenced  by  writ  of 
summons;  but  if  proceedings  are  commenced  by  writ  of 
summons,  which  ought  to  be  commenced  by  originating 
summons,  the  extra  costs  incurred  are  usually  thrown  upon  the 
plaintiff  {t). 

If  there  be  any  real  doubt  as  to  whether  proceedings  should 
be  commenced  by  originating  summons  or  by  writ,  the  pi*e- 
ferenoe  should  be  given  to  originating  summons,  as,  should  the 
procedure  ultimately  turn  out  to  be  "wi'ong,  the  Court  wiU 
usually  give  the  executor  or  administrator  issuing  the  summons 
his  costs  out  of  the  estate,  where  a  mistake  has  hond  fide  been 
made.  Where  an  originating  summons  had,  in  the  first  instance, 
been  taken  out  and  dismissed  on  the  ground  of  want  of  juris- 
diction. North,  J.,  on  a  subsequent  application  by  petition  to 
deal  with  the  same  fund,  allowed  the  costs  of  tho  summons, 
because  it  had  been  issued  in  the  reasonable  expectation  that  the 
order  could  be  made  in  chambers,  and  it  was  a  meritorious 
application  (21) . 

The  difficulty  or  importance  of  the  question  involved  is  no 
reason  for  refusing  to  deal  with  it  on  originating  summons,  but 
in  matters  of  special  difficulty,  or  where  questions  of  large 
amount  are  involved,  the  Court  usually  looks  with  indulgence  on 
proceeding?  commenced  by  writ*(ic). 

In  an  administration  action  the  writ  and  pleadings  must  be 
entitled,  "In  the  matter  of  the  estate  of  A.  B.,  deceased, 
Between,"  &c.     An  originating  summons  for  the  determina- 


{t)  In  many  cases  the  costs  of  proceeding  by  writ  are  actually  less 
than  the  costs  of  proceeding  by  summons  would  have  been.  As  many 
orders  can  only  bo  made  by  the  Judge  personally  (see  Ord.  LV.  rr.  15 
and  15a),  and  as  most  important  matters  are  adjourned  to  him.  both 
time  and  expense  can  often  be  saved  by  proceeding  by  writ,  and  the 
Judge  can,  and  will,  upon  application  by  motion,  and  with  the  consent 
of   the  parties,   at  once   make   the   order   required. 

(«)  Be  Jellard's  Trusts,  W.  N.  (1888),  p.  42.  The  Judge  usually 
allows  the  costs  where  there  is  room  for  doubt  as  to  the  jurisdiction 
on  summons,  and  a  mistake  has  been  made  bond  fide. 

(x)  See  Bond  v.   Watford,  54  L.  T.  672. 


Ch.  II.]  Adminisiratoi'S  in  Equity.  l-')2> 

tion  of   a  question  arising  in  the  administration  of  an  estate  Or  adniinis- 
must  be  entitled  in  the  same  way  {y).  smimons 

The  Court  can  make  an  oixler  for  general  administration  of 
the  personal  and  real  estate  of  a  deceased  person  on  originating 
summons  {z) . 

The  rules  giving  special  remedies  to  executors  and  adminis- 
trators ■  by  originating  summons  are  rules  3,  4  and  4a  ol' 
Ord.  LV.  of  the  Rules  of  the  Supreme  Court. 

Rule  3  of  Ord.  LV.  is  as  follows:  "The  executors  or 
administrators  of  a  deceased  person,  or  any  of  them,  and  any 
person  claiming  to  be  interested  in  the  relief  sought  as  a 
creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law  or  cus- 
tomary heir  of  a  deceased  person,  or  as  cestui  que  trust  under 
the  trust  of  any  deed  or  instrument,  or  as  claiming  by  assign- 
ment or  otherwise  under  any  such  creditor  or  other  person  as 
aforesaid,  may  take  out,  as  of  course,  an  originating  summons 
returnable  in  the  chambers  of  a  judge  of  the  Chancery  Division 
for  such  relief  o£  the  nature  or  kind  following,  as  may  by  the 
summons  bo  specified  and  as  the  circumstances  of  the  case 
require,  (that  is  to  say)  the  determination,  without  an  adminis- 
tration of  the  estate  or  trust,  of  any  of  the  following  questions 
or  matters: — 

"  (a)  Any  question  affecting  the  rights  or  interests  of    the   Quf-stions 
person  claiming  to  be  creditor,  de\dsee,  legatee,  next  detei-mincd 

of  kin,  or  heir-at-law,  or  cestui  que  trust;  ?"  onginat- 

■^  .  ing  summoiu. 

"  (b)  The  ascertainment  of  any  class  of  creditors,  legatees. 

devisees,  next  of  kin,  or  othei-s; 
"  (c)  The    furnishing    of    any  particular  accounts    by    thi 

executors    or    administrator    or    trustees,    and     th( 

vouching  (when  necessary)  of  such  accounts; 
"  (d)  The  payment  into  Court  of  any  money  in  the  hands  oi 

the  executors  or  administrators  or  trustees  (a); 
"  (c)  Directing  the  executors   or   administratoi-s   or   trustee!- 

to  jdo,  or  abstain  from  doing,  any  particular  act  in 

(y)  See  Tabic  of  Titles  of  originating:  summonses  and  potitioas 
issued  out  of  the  Geutral  Omce,  and  E.  S.  0.  Aug.  1S94,  Ord.  LIV. 
r.  46,  and  App.  K.  Form  1a. 

(z)  R.  S.  C.  1883,  Ord.  LV.  r.  4,  jwit,  p.  1526.  An  order  cannot  bf 
made  to  swerve  an  originating  summons  out  of  the  jurisdiction:  Be 
Busfield,  32  C.  D.  123;  Jie  Campbell.  [1920]  1  Ch.  35. 

(a)  It  appear.s  that  only  money  aetuallv  in  the  hands  of  executors, 
adniinistrators,  or  trustees  will  be  ordered  to  b<>  paid  into  C^iurt  under 
this  rule.     See  post,  p.  1598. 
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their  chai-acter  as  such  executors  or  administrators  or 
trustees  (c) ; 

"  (f)  The  approval  of  any  sale,  purchase,  compromise,  or 
other  transaction  {d); 

"  (g)  The  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust  (e)." 

Under  rule  4  of  Ord.  LV.  "Any  of  the  persons  named  in 
the  last  preceding  rule  may,  in  like  manner,  apply  for  and 
obtain  an  order  for — 

"  (a)  The  administration  of  the  personal  estate  of  the 
deceased : 

"  (b)  The  administration  of  the  real  estate  of  the  deceased: 

"  (c)  The  administration  of  the  trust." 

Under  rule  4a  of  Ord.  LV.  (R.  S.  d  Oct.  1889),  "  If  for  the 
purposes  of  the  Land  Transfer  Act,  1897,  it  is  desirable  to 
ascertain  the  heir-at-law  or  any  devisee  or  legatee  of  the  pea-son 
who  has  died,  having  real  estate  vested  in  him  within  the 
meaning  of  that  Act,  the  same  may  be  ascertained  and  all 
necessary  directions  with  regard  to  cariying  out  the  provisions 
of  that  Act  may  be  given  on  any  originating  summons  taken 
out  under  rules  3  and  4  of  this  Order." 

Under  rule  5  of  Ord.  LV.  "The  persons  to  be  served  with 
the  summons  under  the  last  two  preceding  rules  (/)  in  the  first 
instance  shall  be  the  following;  (that  is  to  say) — - 

"A.  Where  the  summons  is  taken  out  by  an  executor  or 
administrator  or  trustee; 

"  (a)  For  the  determination  of  any  question,  under  sub- 
sections (a)  (e)  (f )  or  (g)  of  rule  3,  the  persons,  or  one 


(c)  The  act  must  be  something  within  their  trust:  Suffolk  v.  Law- 
rence, 32  W.  E.  899. 

{d)  The  Court  cannot  order  a  sale  under  this  rule.  It  can  only 
approve  one  as  to  which  the  trustees  have  a  discretion.  The  Court 
has,  however,  power  to  order  a  sale  where  necessary  or  expedient  for 
the  purposes  of  the  action  before  it,  under  Ord.  LI.  r.  1:  Be  Rohin- 
-on,  31  C.  D.  247.  See  on  this  rule  Re  Household,  27  C.  D.  553, 
where  trustees  were  authorized  to  advance  to  the  tenant  for  life  part 
of  the  personal  estate  for  the  purpose  of  stocking  and  cultivating  a 
farm  forming  part  of  the  settled  real  estate. 

(e)  Under  this  rule  only  those  questions  can  be  determined  which 
before  the  existence  of  the  rule  could  have  been  determined  under 
a  judgment  for  the  administration  of  an  estate  or  the  execution  of  a 
trust:  Re  William  Davics,  38  C.  D.  210.  This  subject  will  be  founc 
further  treated  of  in  the  subsequent  chapter  dealing  with  the  remedies 
against  executors  and  administrators  in  equity. 

(/)  Er.  3  and  4  of  Ord.  LV. 
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of  the  persons,  whose  rights  or  interests  are  sought  to 
be  affected: 
"  (b)  For  the  determination  of  any  question,   under  sub- 
section (b)  of  rule  3,  any  member,  or  alleged  member 
of  the  class : 
"  (c)   For   the  determination  of  any   question,    under    sub- 
section (c)  of  rule  3,  any  person  interested  in  taking 
such  accounts: 
"  (d)  For  the  determination  of  any  question,   under   sub- 
section (d)  of  rule  3,  any  person  interested  in  such 
money : 
"  (e)   For  relief  under  sub-section  (a)  of  rule  4,  the  residuary 

legatees,  or  next  of  kin,  or  some  of  them: 
"  (f )  For  relief  under  sub-section  (b)  of  rule  4,  the  residuary 

devisees,  or  heirs,  or  some  of  them: 
"  (g)  For  relief  under  sub-section  (c)  of  rule  4,  the  eestuis 

que  trust  or  some  of  them: 
"  (h)  If  there  are  more  than  one  executor  or  administrator 
or  trustee,  and  they  do  not  all  concur  in  taking  out 
the  summons,  those  who  do  not  concur: 
"B.  Where  the  summons  is  taken  out  by  any  pei-son  other 
than  the  executors,  administrators  or  trustees,  the  said  executors, 
administrators  or  trustees." 

Ord.  XVI.  contains  the  following  rules  relating  to  procedure 
•  in  administration  proceedings:  — 

Rule  8.   "Trustees,  executors,  and  administrators  may  sue  Trustor, 
and  be  sued  on  behalf  of  or  as  representing  the  property  or  est-ate  ^c^n|^™gup 
of  which  they  are  trustees  or  representatives,  without  joining  and  bo  surd 
any  of  the  persons  beneficially  interested  in  the  trust  or  estate,  ^    J^tate. 
and  shall  be  considered  as  representing  such  pci-sons;  but  the 
Court  or  a  Judge  may,  at  any  stage  of  the  proceedings,  order 
any  of  such  persons  to  be  made  parties,  either  in  addition  to  or 
in  lieu  of  the  previous  existing  parties  {g). 

9. — (a).   "Where  in  proceedings  rx)ncerning  a  trust  a  coin-   Powor  to 
promise  is  proposed  and  some  of  the  persons  inteix^tx^d  in  the  "^PP^jJ^t  i^™ 

comtyromise  are  not  parties  in  tlio  proceedings,  but    flierc  ar<^  nbsonoo  of 

,  ...  i<v, 1/^,1  i-  .wmo  of  thr 

other  pciTsons  in  the  same  mtcrost  boloro  the  I  ourf  nnd  assoiitiiiLr  porsons 

to  the  compromise,  the  Court  or  Judge,  if  satisfied  that  th(>  mtoroatod. 

compromise  will  be  for  the  benefit  of  the  absent  persons,  and 

that  to  require  service  on  such  persons  Avould  cause  unreasonable 

{g)  Seo  fost,    p.    1636. 
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expense  or  delay,  may  approve  tlie  compromise  and  order  that 
the  same  shall  be  binding  on  the  absent  persons,  and  they  shall 
be  bound  accordingly,  except  where  the  order  has  been  obtained 
by  fraud  or  non-disclosure  of  material  facts  {h). 

32. — (a).  "  In  any  case  in  which  the  right  of  an  heir-at-law, 
customary  heir,  or  the  next  of  kin  or  a  class,  shall  depend  upon 
the  construction  which  the  Court  or  a  Judge  may  put  upon  an 
iuBtrument,  and  it  shall  not  be  kno^^^l  or  shall  be  difficult  to 
ascertain  who  is  or  are  such  heir-at-law,  customary  heir,  or  next 
of  kin  or  class,  and  the  Court  or  Judge  shall  consider  that  in 
order  to  save  expense,  or  for  some  other  reason,  it  will  be  con- 
venient to  have  the  questions  of  construction  determined  before 
such  heir-at-law,  customary  heir,  next  of  kin,  or  class,  shall  have 
been  ascertained  by  means  of  enquiry  or  otherwise,  the  Court  or 
Judge  may  appoint  some  one  or  more  persons  to  represent  such 
heir-at-law,  customary  heir,  next  of  kin,  or  class,  and  the  judg- 
ment of  the  Court  or  Judge  in  the  presence  of  such  pei-sons  shall 
be  binding  upon  the  heir-at-law,  customary  heir,  next  of  kin  or 
class  so  represented. 

(b).  "In  any  other  case  in  which  an  heir-at-law,  or  cus- 
tomar}^  heir,  or  any  next  of  kin  or  a  class  shall  be  interested 
in  any  proceedings,  the  Court  or  Judge  may,  if,  having  regard 
to  the  nature  and  extent  of  the  interest  of  such  persons  or  any 
of  them,  it  shall  appear  expedient  on  account  of  the  difficulty  of 
ascertaining  such  persons,  or  in  order  to  save  expense,  appoint 
one  or  more  persons  to  represent  such  heir,  or  to  represent  all  or 
any  of  such  next  of  kin  or  class,  and  the  judgment  or  order  of 
the  Court  or  Judge  in  the  presence  of  the  persons  so  appointed 
shall  be  binding  upon  the  persons  so  represented  (i). 

33.  "Any  residuary  legatee  or  next  of  kin  entitled  to  a 
judgment  or  order  for  the  administration  of  the  personal  estate 
of  a  deceased  person,  may  have  the  same  without  serving  the 
remaining  residuary  legatees  or  next  of  kin. 

34.  "  Any  legatee  interested  in  a  legacy  charged  on  real 
estate,  and  any  person  interested  in  the  proceeds  of  real  estate 
directed  to  be  sold,  and  who  may  be  entitled  to  a  judgment  or 
order  for  the  administration  of  the  estate  of  a  deceased  person, 
may  have  the  same  without  serving  any  other  legatee  or  person 
interested  in  the  laroceeds  of  the  estate. 


{h)  See  Ord.    XVI.  r.  9,  post,  p.   1635,  as  to  one  or  more  persons 
suing  and  being  sued  on  behalf  of  all  persons  having  the  same  interest, 
(i)  See   also    post,   p.   1635. 
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35,   "  Any  residuary  devisee  or  heir  entitled  to  the  like  judg-  So  residuary 
ment  or  order,  may  have  the  same  without  serving  any  co-  ijei^!*^  ^^ 
residuary  devisee  or  co-heir. 

38.  "  Any  executor,  administrator,  or  trustee  entitled  thereto  So  executor, 
may  have  a  judgment  or  order  against  any  one  legatee,  next  of  ^"I'n^'^tra- 
kin,  or  cestui  que  trust  for  the  administration  of  the  estate  or  the  trustee 

i-  i?  i-u      i.        i.  m;>v  obtain 

execution  of  the  trusts.  ^^^.^^^  j^^  ^^_ 

39.  "The  Court  or  a  Judge  may  require  any  person  to  be  ministration 
,  .  T  1  •  1       against  any 

made  a  party  to  any  action  or  proceeding,  and  may  give  the  ono  bene- 

conduct  of  the  action  or  proceeding  to  such  person  as  he  may  ficiary. 

think  fit,  and  may  make  such  oixler  in  any  particular  case  as  he  require  any 

may  think  iust  for  placing  the  defendant  on  the  record  on  the  P^^'-^on  to  be 
.  ,  .  .  made  a  party 

same   footing    in   regard  to  costs    as    other  parties    having    a  and  may 

common  interest  with  him  in  the  matters  in  question,  o^ action  to 

40,  "Wherever,  in  any  action  for  the  administration  of  the  any  person, 
estate  of  a  deceased  person  or  the  execution  of  the  trusts  of  any  |uj^^,,|^,|^  lo 
deed  or  instrument,  or  for  the  partition  or  sale  of  any  horcdita-  be  served 
ments,  a  judgment  or  an  order  has  been  pronounced  or  made —  persons: 

"(a)  Under  Order  XV.; 

"(b)  Under  Order  XXXIII.; 

"  (c)  Affecting  the  rights  or  interests  of  persons  not  parties 
to  the  action; 
the  Court  or  Judge  may  direct  that  any  persons  interested  in 
the  estate  or  under  the  trust  or  in  the  hereditaments,  shall  be 
served  with  notice  of  the  judgment  or  order;  and  after  such  effect  of 
notice  such  persons  shall  be  bound  by  the  proceedings,  in  the 
same  manner  as  if  they  liad  originally  been  made  parties,  and 
shall  be  at  liberty  to  attend  the  proceedings  under  the  judg- 
ment or  oi-der.  Any  person  so  served  may,  within  one  month 
after  such  service,  apply  to  the  Court  or  Judge  to  discharge, 
vary,  or  add  to  the  judgment  or  order. 

41,  "It  shall  not  be  necessary  for  any  person  served  with   Order  for 
notice  of  any  judgment  or  order  to  obtain  an  order  for  lilx^rty   .^\f^^,J  ,jo\ 
to  attend  the  proceedings  under  such  judgment  or  order,  but  neo^-ssary; 
such  person  shall   be  at  liberty  to   attend   proceexiings   upon 
entering   an    appearance   in  the  Central    Office    in    the   samo  appoaranoo 
manner,  and  subject  to  the  same  proWsions,   as  a  defendant 
entering  an  appearance. 

46,   "  If  in  any  cause  or  matter,  or  other  proceeding,  it  shall  Whom  no 
appear  to  the  Court  or  a  Judge  that  any  deceased  person  who  ^^^^■^  '^pro- 
was  interested  in  the  matter  in  question  has  no  lej^al  wrsonal  w'ntatlve. 
/-I  T     1  J    •    '"  I         1.  Court  may 

representative,  tlic  Court  or  Judge  mav  procood  m  the  absence  prooc<yl  in 
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of  any  person  representing  the  estate  of  the  deceased  person, 
and  may  appoint  some  person  to  represent  his  estate  for  all  the 
purposes  of  the  cause,  matter,  or  other  proceeding  on  such 
notice  to  such  persons  (if  any)  as  the  Court  or  Judge  shall 
think  fit,  either  specially  or  generally  by  public  advertisement, 
and  the  order  so  made,  and  any  order  consequent  thereon,  shall 
bind  the  estate  of  the  deceased  person  in  the  same  manner  in 
every  respect  as  if  a  duly  constituted  legal  personal  representa- 
tive of  the  deceased  had  been  a  party  to  the  cause,  matter,  or 
proceeding  (j) . 

47.  "In  any  cause  or  matter  for  the  administration  of  the 
estate  of  a  deceased  person,  no  party  other  than  the  executor  or 
administrator  shall,  unless  by  leave  of  the  Court  or  a  Judge,  be 
entitled  to  appear  either  in  Court  or  in  Chambers  on  the  claim 
of  any  person  not  a  party  to  the  cause  or  matter  against  the 
estate  of  the  deceased  person  in  respect  of  any  debt  or  liability . 
The  Court  or  a  Judge  may  direct  or  give  liberty  to  any  other 
party  to  the  cause  or  matter  to  appear,  either  in  addition  to  or 
in  the  place  of  the  executor  or  administrator,  upon  such  terms 
as  to  costs  or  otherwise  as  they  or  he  shall  think  fit  "  (Ji). 

Under  rule  6  of  Ord.  LV.,  "The  Court  or  a  Judge  may 
direct  such  other  persons  to  be  served  with  the  summons  as  they 
or  he  may  think  fit." 

In  a  case  where  it  was  necessary  to  determine  on  the  con- 
struction of  a  Will  whether  the  members  of  a  class  took  per 
oapita  or  per  stirpes,  but  where,  as  the  members  of  the  class  were 
known,  the  Court  could  not  appoint  the  persons  before  it  to 
represent  the  class  under  Ord.  XVI.  r.  32,  it  was  held  that  the 
proper  course  to  adopt  was  to  sen^e  the  executors  first,  and  then 
apply  in  chambers,  to  have  it  ascertained  who  were  the  parties 
interested,  and  who  ought  to  be  served  (Z) . 

The  above  rules  give  an  executor  or  administrator  a  cheap 
and  speedy  method  of  getting  the  assistance  and  directions  of 
the  Court,  and  he  is  of  course  protected  where  he  acts  under  an 
order  so  obtained.  In  all  cases  to  which  the  rules  apply,  the 
executor  or  administrator,  where  there  is  any  doubt  or  difficulty, 
should  issue  an  originating  summons  and  have  the  matter 
decided  by  the  Court,  and  not  rely  on  the  advice  of  a  solicitor 
or  opinion  of  counsel,  which,  according  to  the  circumstances, 


(j)  As  to  r.  46,  see  post,  Pt.  v.  Bk.  n.  Oh. 
(k)  Be  Schivabacher,  [1907]  1   Oh.   719. 
(I)  Be   Gardiner,  W.  N.    (1887),  p.   59. 
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may,  or  may  not,  afford  him  some  indemnity.  The  tendency 
of  the  Court  seems  rather  to  encourage  than  to  discourage  appli- 
cations by  executors  or  administrators  under  this  rule  {m). 
They  are  entitled  to  the  fullest  possible  protection  which  the 
Court  can  give  them,  and  on  applying  to  the  Court  under  advice 
though  it  may  appear  to  be  unsound,  they  will  not  be  readily 
treated  as  not  acting  with  propriety  and  be  deprived  of  costs  (n) . 

An  application  should,  for  instance,  always  be  made  to  the  Questions  of 
Court  for  its  directions  under  these  rules  where  there  is  difficulty  °°'^^,^^"^*^*^" 
in  construing  the  Will;  as  an  executor  or  administrator  who, 
although  acting  bond  fide,  distributes  the  estate  on  what  turns 
out  to  be  an  erroneous  construction,  is  liable  to  make  good  the 
funds  he  has  parted  with  (o),  and  he  is  also  liable  to  be  charged 
with  interest  on  the  money  he  has  to  make  good  {p) ;  but  in  a 
case  where  the  legatee,  to  whom  the  money  has  to  be  made 
good,  had  full  knowledge  of  the  erroneous  payment  and 
acquiesced  in  the  erroneous  view  of  the  Will,  the  Court  did 
not  make  the  executor  pay  interest  (g) . 

The  Court  has  the  same  jurisdiction  as  to  costs  on  a  summons  The  Court 
properly  taken  out  under  Ord.  LV.  as  in  an  ordinary  adminis-  has  the  samo 

.  .  .  .  jurisdiction 

tration  action,  and  it  can  on  such  a  summons,  if  the  proper  as  to  costs  as 

parties  are  before  it,  deal  with  the  question  of  costs,  although   '(^nimonced'^ 

no  estate  or  fund  be  sought  to  be  administered  (r).  ^7  writ. 

The  practice  as  to  administration  actions  Avas  changed  by  the   Xew  practice 

Rules  of  the  Supreme  Court,  1883.     "There  were  formerly  in   [^a^n''^" 

the  Court  of  Chancery  numbers  and  numbers  of  cases  in  which  actions. 

an  administration  suit  was  necessarily  instituted,  not  because 

the  parties  desired  the  administration  of  the  estate  generally, 

but  because  there  were  certain  questions — they  may  have  been 

minute,  they  may  have  been  limited,  they  may  have  been  very 

important — over  which  the  Court  would  have  had  no  control 

without  the  existence  of  an  administration  suit.     There  wore  no 

means,    according    to   the   old   practice,    of    bringing    isolated 

questions  under  a  Will  before  the  Court  for  its  detorminatioji 

except  by  an  administration  suit.     It  was  felt  that  that  very 

(m)  See,  for  example,  the  remarks  of  Stirling,  J.,  in  lie  Parting- 
ton, 57  L.  T.  660. 

(n)  Re   Buckton,  [1907]  2  Ch.   406,  414. 

(o)   Saltmarsh   v.    Barrett,   31    Bcuv.    349. 

(p)  Ait.-Oen.  V.  Kohlcr,  9  IT.  L.  C.  6;34.  As  t)  tlu^  rate  of  interost 
with  whicli  h',>  is  liabla  to  bo  charged,  bOJ  ante,  p.  1472. 

{q)  Re  JIulkes,  33  0.  D.  552. 

(r)  Re  Mcdland,   41    C.    D.    476. 

W.E. — VOL.   IT.  46 
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often  involved  parties  in  an  amount  of  expense  which  was 
unnecessary,  and  which  they  ought  to  be  relieved  from"(«). 

In  order  to  avoid  this  expense,  power  is  expressly  given  to 
the  Court  by  the  rules  of  1883  to  determine  any  question 
Avithout  making  a  judgment  or  order  for  the  administration  of 
a  trust  or  of  the  estate  of  a  deceased  person,  if  the  question 
between  the  parties  can  be  properly  determined  without  such 
judgment  or  order  (/). 

Tliis  power  is  not  confined  to  the  cases  which  can  under 
Ord.  LV.  rr.  3  and  4,  be  raised  by  originating  summons,  but 
under  Ord.  LV.  r.  10,  the  Court  has  this  power,  whether  the 
question  arise  on  summons  "or  otherwise." 

This  power  extends  to  administration  actions  commenced 
before,  but  tried  after,  the  rule  came  into  operation  {u) . 

The  question,  whether  in  any  particular  case  it  is  necessary 
that  a  general  administration  of  the  estate  should  be  directed, 
can  be  referred  by  the  Judge  to  be  decided  in  chambers  (r). 

One  ground  on  which  the  Court  has  since  the  rules  of  1883 
directed  a  general  administration  is,  that  without  it  the  exe- 
cutors or  administrators  cannot  be  adequately  protected.  For 
instance,  where  a  testator  had  up  to  his  death  been  engaged  in 
the  businesses  of  a  merchant,  shipbroker,  insurance  broker,  and 
farmer,  and  was  also  the  managing  owner  of  six  steamers,  the 
proprietor  of  a  colliery,  and  a  partner  in  two  other  collieries — 
in  addition,  he  was  the  sole  defendant  in  a,  partnership  action 
relating  to  one  of  the  collieries,  in  which  heavy  claims  were 
made  against  him  by  the  partners— under  these  circumstances, 
questions  arose  whether  any  and  which  of  his  businesses  ought 
to  be  carried  on,  and  what  ought  to  be  done  by  his  executors  as 
to  the  defence  of  the  pending  action,  and  how  and  when  his 
property  ought  to  be  realised.  On  these  facts,  Chitty,  J., 
directed  a  general  administration,  and  in  addition  directed 
special  enquiries  with  regard  to  the  testator's  businesses  and 
shares  in  ships  (x) . 

It  appears  that  no  order  short  of  a  general  administration 
order  will  bind  creditore  (?/). 


(s)  Pearson,  J.,  m  Re  Wilson,  28  C.  D.  457,  460.     And  sw  obser- 
vations of  Farwell,  J.,  in  Be  Skinner,  [1904]  1  Oh.   289,  293. 
(0  E.  S.  C,  Ord.  LV.  r.  10. 
(u)  Be  Llewellyn,  25  0.  D.  66. 
(v)  Ibid. 

(x)  Be  Dickinson,  W.  N.  (1884),  p.  199. 
(y)  Seo  Be  Mills,  W.  N.  (1884),  p.  21,  where  Pearson,  J.,  appears 
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In  considering  whether  an  order  for  general  administration  Smailncsa 
should  or  should  not  be  made  the  Court  will  be  governed  by  °*  ''^^^^■ 
the  circumstances  of  each  case  {z) ;  the  smallness  of  the  assets  is 
a  material  circumstance  to  decide  the  Court  against  making  such 
an  order  {a) . 

The  fact  that  the  testator  has  by  his  Will  directed  his  trustees  ^  direction 
to  commence  an  action  for  administration  does  not  deprive  the  ^  a  Will  to 
Court  of  its  discretion  to  refuse  to  make  an  order  for  general  general 
administration;  but  the  Court  gives  weight  to  such  a  direction  administra- 
in   considering  whether  the  order    should,   or   should   not,    be  deprive  the 

made(&).  Court,  of  ita 

^    '  dificretion. 

No  order  for  general  administration  can  be  made  except  by  Order  for 
the  Judge  in  person  (c) .  general  a^- 

_    _  ministration 

Whero  an  executor  or  administrator  either  has  proceedings  must  be  made 

commenced  against  him  in  respect  of  debts  due  from  his  testator  q^^^j.  f^r 

or  intestate,  or  is  threatened  with  such  proceedings,  it  is  often   administra- 

very  important  that  an  order  for  general  administration  of  the  proviso 

estate  should  be  obtained,  so  as  to  protect  it  for  the  general  body  l^^^^^ng; 

p         T  .  .  T       •  TXTi  proceedings 

01  creditors,  or  to  give  time  to  realise  it  properly.     Where  such   under  it. 

a  course  is  necessary  there  is  power  for  the  Court  or  a  Judge  to 

make  the  usual  judgment  or  order  for  administration,  with  a 

proviso  that  no  proceedings  are  to  be  taken  under  such  judgment 

or  order,  or  under  any  particular  account  or  inquiry  directed, 

without  leave  of  the  Judge  in  person.     Such  an  order  can  only 

be  made  where  the  application  for  administration  is  by  a  ci-H^ditor 

or  beneficiary,  and  where  no  accounts  or  insufficient  accounts 

have  been  rendered,  not  where  the  application  is  by  the  executor 

or  administrator  {d) . 

to  have  adopted  such  a  view;  and  Re  Barrett,  43  C.  D.  70,  whero 
North,  J.,  held  that  an  order  for  an  account  under  Ord.  XV.  r.  1, 
did  not  put  an  end  to  the  executor's  right  to  prefer  a  particular  creditor. 
Orders  for  limited  administration  are  often  productive  of  expense 
only,  as  after  a  limited  order  has  been  made,  an  order  for  general 
administration  is  frequently  found  to  be  necessary.  Where  it  is  likely 
that  ultimately  an  order  for  general  administration  will  be  required,  the 
better  way  is  for  the  order  to  l>e  made  at  once,  with  a  direction  that 
no  proceedings  are  to  be  taken  under  it  without  the  leave  of  the  Judge 
in  person.     See  Ord.  LV.  r.  10a  (b). 

(z)  See  hereon  Re  WiUon,  28  C.  D.  457,  and  R<-  Gyhon,  29  C.  D. 
St34. 

(a)  Re  Jennings,  28  Sol.  Jo.  477. 

(6)  Re  Stocken,  38  C.  D.  319. 

(c)  K.  S.  C,  Ord.  LV.  r.  15a. 

{d)  R.  S.  0.,  Ord    LV.  r.  10a  (b). 

46(2) 
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In  tho  same  way,  upon  an  application  for  administration  or 
execution  of  trusts  by  a  creditor  or  a  beneficiary  where  no 
accounts  or  insufficient  accounts  have  been  rendered,  the  Court 
or  Judge  may  order  that  the  application  shall  stand  over  for  a 
certain  time,  and  that  the  executors,  administrators,  or  trustees 
in  the  meantime  shall  render  to  the  applicant  a  proper  statement 
of  their  accounts,  with  an  intimation  that  if  this)  is  not  done 
they  may  be  made  to  pay  the  costs  of  the  proceedings  (e). 

An  absolute  order  for  sale  made  in  an  administration  suit 
operates  as  a  conversion  from  the  date  of  the  order  (/) . 

Under  E.  S.  C.  1883,  Ord.  LXV.  r.  1  {g),  subject  to  the 
provisions  of  the  Acts  and  Rules,  the  costs  of  and  incident  to 
all  proceedings  in  the  Superior  Court  including  the  administra- 
tion of  estates  and  trusts  are  in  the  discretion  of  the  Court  or 
Judge.  This  general  rule  applies  to  all  cases  in  which  exe- 
cutors, administrators,  or  trustees,  are  instituting  suits  against! 
strangers  to  their  trust  on  behalf  of  their  trust  estate;  and  they 
are,  when  plaintiffs,  subject  to  the  same  rules,  and  personally 
liable  to  pay  costs,  as  if  they  were  suing  in  their  own  right  Qi). 
But  nothing  in  the  rule  is  to  deprive  an  executor,  administrator, 
trustee,  or  mortgagee  who  has  not  unreasonably  instituted  or 
carried  on  or  resisted  any  proceedings,  of  any  right  to  costs  out 
of  a  particular  estate  or  fund  to  which  he  would  be  entitled' 
aiocording  to  the  rules  previously  acted  on  in  tho  Chancery 
Division  {i). 

An  executor  or  administrator  fairly  instituting  an  action  for 
the  direction  of  the  Court,  with  regard  to  the  trust,  will  not 
only  be  entitled  to  his  own  costs,  but  any  person  made  a  party 
to  the  suit,  for  the  protection  of  the  executor  or  administrator, 
will  also  have  his  costs  out  of  the  fund  (fc). 

The  question  of  an  executor's  or  administrator's  costs  will  be 
found  dealt  with  in  a  subsequent  chapter. 

It  is  a  common  mistake  for  executor  and  administrators  in 
taking  in  their  costs  for  taxation  to  include  in  them  items  -of 
charges  and  expenses;   this  is  wrong,  as  the  charges  and  ex- 

(e)  Ord.  UN.  r.  10a  (a).  See  as  to  the  application  of  this  rule,  Be 
Fish,  [1893]  2  Oh.  at  p.  427. 

(/)  Hyett  V.  MeMn,  25  0.  D.  735;   ante,  p.  505. 

(g)  See  ante,    p.   1515. 

(h)  Dan.  Oh.  Pr.  8th  edit.  p.  1028.  Their  right  to  reimbursement 
out  of  the  estate  will  be  found  dealt  with  ante,  pp.  763,  764. 

(0  Ord.  LXV.  r.  1. 

(h)  Dan.  Ch.  Pr.  8th  edit.  p.  1056. 
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penses  should  be  included  in  their  accounts,  and  allowed  for 
when  the  accounts  are  taken. 

Executors  and  administrators  are  not  entitled  to  their  charges 
and  expenses  on  taxation  without  an  express  direction  that  they 
are  to  be  included  in  the  taxation,  as  the  executor  or  adminis- 
trator is  presumed  to  retain  them  out  of  the  estate  {I). 

The  ordinary  practice  now  is  to  allow  executors  or  adminis-  Piactice  in 
trators  their  costs  of  action  (out   of   their   estate)  as  between  charo-es''and 
solicitor  and  client,  together  with  any  charges  and    expenses,  expenses, 
properly  incurred  relating  to  the  trust,  beyond  costs  of  action, 
on  the  suggestion  of  counsel,  of  some  particular  expenses  in- 
curred, and  the  case  must  be  supported  before  the  taxing  master; 
it  is  not  the  practice  in  taking  the  account  in  chambers  to  allow 
the  charges  and  expenses  incurred  since  the  suit,  but  they  are 
provided  for  on  further  consideration  {m). 

The  charges  and  expenses  of  an  executor  or  administrator  do 
not  include  funeral  and  probate  expenses  {n),  nor  the  costs  of 
other  actions  unless  specially  provided  for  (o). 

In  taking  any  account  directed  by  any  judgment  or  order,   "Just, 
all  "just  allowances"  are  made  without  any  direction  for  that  ^i^*'^'^*  "<>''«' 
purpose  (jt;). 

The  question  what  are  just  allowances  is  usually  left  to  be 
decided  on  the  taking  of  the  account  (g). 

What  are  just  allowances  depends  very  much  upon  the  cir- 
cumstances of  each  case:  it  is,  however,  the  settled  rule,  that 
whatever  a  trustee  or  personal  representative  has  expended,  in 
the  fair  execution  of  his  trust,  may  be  allowed  him  in  passing 
his  accounts  (r). 

Under    the    head    of  "just  allowances"  money  which  has  i  net  a  noes  of 
Ibeen  reasonably  expended  in  taking  opinions  and  procuring  J',',Jj^,:"JJjg 
directions  (.s),     payments     by      executors     in     discharge     of   hoad. 
legacies  {t),  deductions  for  dower  out  of   rents   received   by   a 

(?)  Humphreys  v.  Moore,  2  Atk.  108. 

(m)  Seton,  7t.h  edit.,  1127. 

{n)  Collis  V.  Robins,  1  De  G.  &  S.  131. 

(o)  Payne  v.   Little,  27  Bcav.   83. 

(p)  Ord.  XXXIII.  r.  8. 

Iq)  Brown  v.  De  Ta-^tet,  Jac.  284,  294. 

(r)  Dan.  Ch.  Pr.,  8th  edit.,  p.  1085.  For  inst^inoo,  in  tho  case 
of  Re  Bird,  L.  R.  16  Eq.  203,  an  e.xocutor  was  allowo<l  money  which 
ho  had  paid  to  his  solicitor  on  a  misroproAcntation  by  the  solicitor, 
and  which  tho  latter  had  misappropriat<xi. 

(s)  Fearns  v.    Young,  10  Vos.    184. 

{t)  Nightingale  v.   Lawson,   1   Oox,   23. 


1536 


Remedies  for  Executors  and    [Pt.  v.  Bk.  i. 


Improper 
employment 
of  a  solicitor. 


widow  trustee  (m),  expenses  of  managing  and  carrying  on  a 
partnership  business  (a?),  and  a  mortgagee's  expenses  of  seizing 
and  holding  possession  of  a  ship,  advertising  it  for  sale,  and 
effecting  insurances  upon  it  («/),  have  been  allowed. 

An  executor  or  administrator  will  not  be  allowed  the  charges 
of  Ilia  solicitor  for  doing  things  which  the  executor  ought  strictly 
to  have  done  himself  {z). 


Duty  of  tho 
executor  or 
administrator 
witli  regard 
to  the  busi- 
ness of  tlio 
deceased . 


To  carry  it  on 
until  it  can  be 
realized. 


Liability  of 
an  executor 
carrying  on 
the  business 
of  the 
deceased. 
Business 
carried  on 
not  merely 


When  a  trader  dies,  obviously  his  trade  or  business  descends 
to  his  executors  or  administrators  as  part  of  his  assets. 

It  is  equally  obvious  that  his  trade  or  business  must  be  either 
wound  up  or  realized  by  his  executons  or  administrators  or  be 
carried  on  by  them. 

The  carrying  on  of  the  trade  or  business,  too,  may  be  either 
merely  for  the  purpose  of  realization  or  it  may  be  continued  for 
the  purpose  of  making  a  profit. 

In  carrying  on  the  trade  or  business  of  the  deceased  for  either 
of  the  above  purposes,  the  following  pei-sons  may  be  affected  by 
the  success  or  failure  of  the  trading:  — 

(a)  Creditors  of  the  deceased. 

(b)  Beneficiaries  under  the  Will. 

(c)  Creditors  whose  debts  are  incurred  in  the  trading  subse- 

quently to  the  death  of  the  deceased. 

Both  an  executor  and  an  administrator  are  entitled,  whore 
the  business  of  the  deceased  is  a  valuable  asset,  to  carry  it  on 
for  such  reasonable  time  as  may  be  necessary  to  enable  them  to 
sell  it  as  a  going  concern,  and  also  to  an  indemnity,  even  as 
against  creditors,  in  respect  of  the  liabilities  properly  incurred 
in  so  doing  (a);  but  the  executor  or  administrator  who  carrier 
on  the  business  of  his  testator  makes  himself  personally  liable 
for  all  debts  so  contracted,  and  it  makes  no  difference  that  he 
avowedly  acts  as  executor  or  administrator  (&). 

Even  where  the  business  is  not  carried  on  merely  for  the 
purpose  of  realization,  but  under  a  power  in  the  testator's  Will, 


(m)   Graham  v.  Graham,  1  Ves.  Sen.  268. 

(x)  Brown  v.  De  Tastet.  Jac.  284,  299;  Cook  v.  CoUingridge,  Jac. 
607,   621. 

(y)   Wilkes  v.  Saunion,  7  C.  D.  188. 

(z)  Harbin   v.    Darby,   28  Beav.    325;    and  see  ante,  p.    1488. 

(a)  See  per  Lord  Herschell  in  Dowse  v.  Gorton,  [1891]  A.  C.  190, 
at  p.   199. 

(&)  Labouchere  v.  Tupper,  11  Moo.  P.  C.  198.  This  subject  will  be 
found  mox'e  fully  treated  of  in  an  earlier  chapter,  see  ante,  p.  1-112 
et  seq.;    see  also  post.  p.    1616   et  seq. 
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the  executor  is  entitled  to  be  indemnified  by  the  estate  against   for  the 
all  liabilities  properly  incurred  hy  him  in  so  doing,  not  only  P^'T^^^f'.  °^ 
as  agianst  beneficiaries,  but  also  as  against  creditors,  if  they  under  a 
have  assented  to  its  being  carried  on,  and  if  it  has  been  carried 
on  properly  and  bond  fide  in  the  interests  both  oi  beneficiaries 
and   creditors  (c) ;    and  the   same   principle   applies,    where   a 
receiver  and  manager  has  been  appointed  in  an  administration 
action  to  carry  on  the  business  in  succession  to  the  exoeutor, 
even  where  the  Will  does  not  contain  a  power  to  carry  on  the 
business  {d). 

An  administrator  is  only  entitled  to  carry  on  the  business  An  adminis- 
of  the  intestate  for  the  purpose  of  realization,  and  if  he  does  any  ^^^^fi(^*[n  ^ 
more  than  this  he  renders  himseK  personally  liable  for  the  debts  carrying  on 
so  incurred  without  any  right  of  indemnity  out  of  the  intestate's  for  the 
estate  (e).     Any  assets  acquired  in  such  tradings  belong  to  the  puT^^e  of 

,  ,.  ,.  „,  ..  realizing  it. 

intestate  s  estate,  subject  to  the  right  of  the  administrator  to  be 

indemnified  for  what  he  has  expended  in  obtaining  such  assets, 

if  he  is  not  a  debtor  to  the  estate;  and  a  judgment  creditor  for 

the  price  of  the  assets  stands,  as  against  the  estate,  in  no  higher 

position  than  the  administrator  (/). 

An  executor  who  is  not  expressly  or  impliedly  authorized  {g)  An  executor 

by  the  Will  of  his  testator  to  employ  the  whole  or  some  part  of  g^mp  footing 

the  estate  in  can'yiiiR'  on  the  business  is  in  the  same  iwsition  as  ""less 

.      .    .  \t?  authorized  to 

an  administrator  (/i).  carry  on. 

Where  there  is  no  power  in  the  Will  to  carry  on  the  business 
and  it  is  carried  on  for  the  benefit  of  the  widow  and  not  under 
an  agreement  with  the  testator's  creditoi-s,  the  executors  arc  not 
entitled  to  an  indemnity.  Merely  standing  by  with  know- 
ledge that  the  business  is  being  carried  on  does  not  constitute 
assent  by  the  creditors  so  as  to  entitle  the  executoi-s  to  br  in- 
demnified (i). 

(c)  Dowse  V.  Oorton,  [1891]  A.  C.  190.  As  to  what  constitutes  such 
assent,  see  Be  Oxley,  [1914]  1  Oh.  604,  infra.  The  more  iissont  oi 
the  creditors  is  not  sufficient  to  constitute  the  executor  thoir  agent: 
He  Millard,  72  L.  T.   823. 

(d)  Re  Brooke,  Brooke  v.  Brooke,  [1894]  2  Ch.  600. 

(e)  Be  Evans,  34  C.  D.  597.  See  also  Strickl-and  v.  Si/mons,  22 
C.  D.  666;   26  0.  D.  245. 

(/)  Be  Evans,  supra. 

(g)  As  to  what  amounts  to  such  an  authority,  see  ante,  p.  1414. 
note  (<). 

(h)  A  direction  to  carry  on  Wu'  tostiitor's  business  authorizes  the 
employment  in  it  of  the  capit^il  left  in  the  business  by  the  testator  at 
his  death:  M'Neillie  v.  Acton,  4  D.  M.  &  G.   744. 

(0  Be  Oxley,  [1914]  1  Ch.  604. 
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Trustee  Act, 
1893  (56  &  57 
Vict.  c.  53). 


Trustees  may 
pay  trust 
moneys  or 
transfer 
stocks  and 
securities 
into  tbe 
High  Court: 


Where,  however,  the  executor  is  authorized  by  the  Will  to 
carry  on  the  business  of  his  testator,  and  to  apply  the  whole  or 
some  portion  of  the  estate  to  that  pui-pose,  although  he  is  person- 
ally 'liable  for  the  debts  he  incurs  in  carrying  on  the  business, 
he  has  the  right  to  be  indemnified  out  of  the  specific 
afisets  which  he  is  authorized  to  employ  in  the  business  (/). 
If,  however,  the  executor  is  in  default  to  the  specific  trust 
estate  devoted  to  the  business,  the  rule  does  not  apply,  nor  can 
the  creditors  get  their  debts  paid  out  of  the  specific  assets,  until 
the  default  is  made  good  {k).  He  does  not,  however,  lose  his 
right  of  indemnity  merely  by  reason  of  his  failure  to  account, 
nor  do  the  creditors  lose  their  right  of  claiming  through  that 
indemnity  against  the  estate  (I). 

An  executor  who  carries  on  the  business  of  his  testator  can 
sue  as  executor  for  debts  incurred  to  the  estate  in  carrying  on. 
the  trade  since  the  testator's  death  (m). 

The  subject  of  the  rights  and  liabilities  of  an  executor  or 
administrator  carrying  on  the  business  of  the  deceased  will  be 
found  further  dealt  with  in  a  subsequent  chapter  (n). 

The  Trustee  Relief  Acts,  1847—1849,  and  sect.  32  of  the 
Legacy  Duty  Act,  1796  (o),  which  provides  facilities  for 
executors  in  the  discharge  of  their  duties  and  relief  from  some 
of  the  responsibilities  incident  to  their  office,  have  now  been 
superseded  by  the  Trustee  Act,  1893,  As  to  proceedings  under 
this  Act,  see  Order  LIVb.,  R.  S.  C.  (Trustee  Act),  1893. 

By  sect.  50  of  this  Act  the  expressions  "  trust "  and  "  trustee" 
are  defined  as  including  the  duties  incident  to  the  office  of 
personal  representative  of  a  deceased  person.  Sect.  42  of  the 
Act  provides  as  follows:  — 

"  (1.)  Trustees  or  the  majority  of  trustees,  having  in  their 
hands  or  under  their  control  money  or  securities  belonging  to  a 
trust,  may  pay  the  same  into  the  High  Court;  and  the  same 
shall,  subject  to  rules  of  Court,  be  dealt  with  according  to  the 
orders  of  the  High' Court. 


{j)  Ex  parte  Garland,  10  Ves.  120;  and  cf.  Strickland  v.  Symons, 
ubi  supra.  An  administration  order  can  be  obtained  by  a  creditor  whose 
debt  was  incurred  by  executors  in  carrying  on  business  under  an 
authority  in  the  Will,  although  the  testator  himself  had  incurred  no 
debts  which  remained  impaid:  Be  Shorey,  79  L.  T.  349. 

{Jc)  Be  Johnson,  Shearman  v.  Bobinson,  15  C.  D.  548. 

(Z)  Be  Kidd,  70  L.  T.  648. 

(m)  Abbott  V.  Parfitt,  L.   E.  6  Q.   B.  346. 

(«)  Post.  p.    1616. 

(o)  36  Geo.  III.  c.   52. 
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"  (2.)  The  receipt  or  certificate  of  the  proper  officer  shall  be  a 
sufficient  discharge  to  trustees  for  the  money  or  securities  so 
paid  into  Court. 

"  (3.)  Where  any  moneys  or  securities  are  vested  in  any 
persons  as  trustees,  and  the  majority  are  desirous  of  paying  the 
same  into  Court,  but  the  concurrence  of  the  other  or  others 
cannot  be  obtained,  the  High  Court  may  order  the  payment 
into  Court  to  be  made  by  the  majority  without  the  concurrence 
of  the  other  or  others;  and  where  any  such  moneys  or  securities 
are  deposited  with  any  banker,  broker,  or  other  depositary,  the 
Court  may  order  payment  or  delivery  of  the  moneys  or  securi- 
ties to  the  majority  of  the  trustees  for  the  purpose  of  payment 
into  Court,  and  every  transfer,  payment  and  delivery  made  in 
pursuance  of  any  such  order  shall  be  valid  and  take  effect  as  if 
the  same  had  been  on  the  authority  or  by  the  act  of  all  the 
persons  entitled  to  the  moneys  and  securities  so  transferred, 
paid  or  delivered." 

As  to  lodgment  under  this  section,  see  Ord.  LIVb.  r.  4. 
If  the  fund  consists  of  monej^  or  securities  being,  or  being  part 
of,  or  representing  a  legacy  or  residue  to  which  an  infant  or 
person  beyond  seas  is  absolutely  entitled,  and  on  which  legacy 
duty  has  been  paid  or  is  not  chargeable,  the  lodgment  may  be 
made  (without  an  affidavit)  on  production  of  the  Inland 
Revenue  certificate  in  manner  prescribed  by  the  Supreme  Court 
Fundis  Rules  for  the  time  being  in  force.  By  r.  41  of  the 
Supreme  Court  Funds  Rules,  1915,  provision  is  made  with 
regard  to  lodgment  by  a  legal  personal  represontxitive  without 
an  affidavit. 

Funds  not  exceeding  500L  in  amount  or  value,  held  upon  also  into  Poet 
trusts  within  the  meaning  of  the  now  repealed  Trustee  Relief  ^^^ 

^  ^  Savings 

Acts,  could,  under  sect.  70  of  the  County  Courts  Act,  1888,  be  Uank  umlor 
paid  by  the  trustees  into  a  Post  Office  Savings  Bank,  established  ^j^  'ooun*ty 
in  the  town  where  the  Court  of  the  district  in  which  any  of  the  toarta  Act, 

18S8 

trustees  or  other  persons  reside  is  held,  in  the  name  of  the 
Registrar  of  the  Court,  in  trust  to  attend  the  oi'ders  of  the 
Court,  and  the  payment  out  could  be  ordered  by  the  County 
Court.  Presumably  this  provision  is  now  to  be  read  with  the 
substitution  of  the  Trustee  Act,  1893,  for  the  Trustee  Relief 
Acts,  but  the  Trustee  Act,  1893,  contain.s  no  provisions 
expressly  relating  to  the  jurisdiction  of  the  County  Courts,  the 
only  mention  of  which  in  the  Act  occurs  in  sect.  40.  It  would 
seem,  however,  by  reference  to  the  provisions  of  thr  Iii(<>rprela- 
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tioii  Act,  1889,  that  the  County  Courts  have  still  jurisdiction  as 
regards  sums  not  exceeding  500L  in  all  cases  where  it  previously 
existed. 

Trustees  who  hold  money  belonging  to  a  charity  can  pay  the 
money  to  the  Official  Trustee  of  Cliaritablo  Trusts,  and 
should  not  pay  it  into  Court,  although  strictly  speaking  they 
have  a  right  to  do  so  if  they  choose  {j[)). 

Funds  in  Court  belonging  to  the  estate  of  a  deceased  person 
will  not  be  paid  out  to  his  personal  representatives  after  ten 
years  from  his  death  without  notice  to  the  beneficiaries  (g;. 
Nor  will  funds  in  Coui"t  directed  to  be  paid  to  a  person  named  in 
an  order  be  paid  to  his  personal  representative  unless  probate 
or  letters  of  administration  have  been  granted  within  six  years 
from  the  date  of  the  order  (r) . 

Money  paid  into  Court  under  sect.  42  of  the  Trustee  Act, 
1893,  was  ordered  by  North,  J.,  to  be  paid  out  without  a 
petition  (s).  And  in  hi  re  Hood's  Trusts  (t),  the  same  judge 
ordered  payment  out  to  the  executor  of  funds  paid  in  by  the 
administrator  of  a  supposed  intestate  before  the  discovery  of 
a  Will,  on  the  executor's  petition. 

Under  R.  S.  C.  (Trustee  Act),  1893,  Ord.  LIVb.  r.  5,  appli- 
cations under  the  Trustee  Act  relating  to  funds  paid  into  Court 
may  be  made  by  summons  in  any  case  coming  within  the  pro- 
visions of  Ord.  LV.  r.  2.  The  latter  rule  includes  the 
following  (amongst  others)  applications:  — 

"  (1.)  Applications  for  payment  or  transfer  to  any  person  of" 

any  cash  or  securities  standing  to  the  credit  of  any 

cause  or  matter  where  there  has  been  a  judgment  or 

order  declaring  the  rights  or  where  the  title  depends 

only    upon   proof   of   the  identity    or   of   the    birth, 

marriage,  or  death  of  any  person: 

"  (2.)  Applications  for  payment  or  transfer  to  any  person  of 

any  cash  or  securities  standing  to  the  credit  of  any 

cause  or  matter  where  the  cash  does  not  exceed  1,000/. 

or  the  securities  do  not  exceed  1,000/.  nominal  value:" 

As  a  general  rule,  the  costs  of  paying  a  fund  into  Court  by 

the   executor   or  administrator  ought  to   be   paid   out   of  the 

(p)  Be   Poplar  School,   8   C.    D.    543. 
Iq)  Practice  Not<^,  [1904]  W.  N.   135. 
(r)  S.   C.  F.   E.    1915.  rr.  62,  65. 
(s)  Pvlle7i  V.  Isaacs,  W.  N.   (1895)  90. 
(t)  [18961  1  Oh.  270. 
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general  estate  (^t),  but  if  the  fund  lias  already  been  completely 
severed  from  the  general  estate,  and  appropriated,  the  costs  of 
payment  in  ought  to  come  out  of  the  fund  itself  {x) .  The 
oosts  of  paying  the  fund  out  of  Court  generally  fall  upon  the 
fund  itself  {y),  but  the  Court  can,  on  a  proper  application,  order 
them  to  be  paid  by  the  general  estate,  where  such  general  estate 
remains  in  the  hands  of  the  executor  {z). 

The  trustee  paying  money  into  Court  is  prima  facie  entitled  Trustees 
to  his  costs  of  payment  in  and  of  his  appearance  on  the  petition  ^y^n^nt  into 
01*  summons  for  payment  out,  but  the  Court  has  a  discretion  to  '•^^^'^  o"t  of 
deprive  him  of  costs  if  he  pays  money  in  vexatiously  («),  but 
not  when  he  acts  under  a  mere  misapprehension  (6).     Upon  the 
application  for  payment  out,  the  jurisdiction  of  the  Court  is 
limited  to  the  fund  which  has  actually  been  brought  into  Court; 
and  it  cannot  order  repayment  by  the  trustees  of  costs  and 
expenses  deducted  by  them  on  the  payment  in;   if  it  can  be 
shown    that    the    costs    and    expenses    have    been    improperly 
retained,  separate  proceedings  must  be  taken  against  the  trus- 
tees to  recover  the  amount  (c). 

The  occasions  on  which  trustees  should  pay  funds  in  their  Tru-stoos 
hands  into  Court  have  been  considerably  lessened  by  the  rules  ^^""'^  "^^ 

•^  ''  pay  funciB 

of  the  Supreme  Court.  Under  Ord.  LV.  r.  3,  trustees  can  into  Coun 
now  obtain  the  directions  of  the  Court  cheaply  and  quickl3\  in  gar"[^ 
many  cases  in  which  formerly  they  would  have  been  properly 
advised  to  pay  their  funds  into  Court.  For  instance,  trustees 
who  are  desirous  of  ascertaining  who  are  the  persons  entitled 
to  a  fund,  or  of  having  the  question  who  are  entitled  to  the 
fund  determined  by  the  Court.,  should  not  pay  the  fund  into 
Court  under  the  Trustee  Act,  1893,  but  should  take  out  a  sum- 
mons under  Ord.  LV.  r.  3  {d),  to  have  such  persons  ascertained 
by  the  Court  (e).  Trustees  should  also  remember  that  the 
payment  of  funds  into  Court,  and  the  subsequent  application 
for  payment  out  of  Court,  are  expensive  processes  which  ought 

(u)  Re  Cawthome,  12  Beav.  56;  Re  Jones,  3  Drew.  679. 

{x)  Re  Lorimer,  12  Boav.    521. 

ly)  Re  DidcHon,  1  Sim.  37;  Re  Ross,  ibid.;  Re  Jones,  supra;  Re 
Robertson,  6  W.  E.  405;    Re   Wilson,  14  W.  R.    161. 

(2)  Re  Trick,  L.  R.  5  Oh.  170;  Re  Birkett,  9  0.  D.  576;  and  Re 
Gibbons'   Will,  36  C.   D.   486. 

(a)  See   Morgan'.s  Ohanocry   Acts,  6tli   odil.    54. 

(6)  Re  Jenkins,  '.i  N.   R.  408. 

(c)  Re    Parker's    Will.   39   C.    D.    303. 

(d)  See    ante,    p.    1525. 

(e)  Re  Giles,  55  L.  J.   Ch.  695. 
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22  &  23  Vict. 
o.  35,  e.  29. 
Executors, 
vtc    may  dis- 
tribute assets 
after  due 
notice  to 
creditors  and 
otihers  to 
send  in 
claims. 


Methods  of 
obtaining  the 
advice  and 
direction  of 
the  Coui*t. 


Trustee, 
executor,  &;c . 
may  apply 
by  petition 
to  judge  of 
Chancery  for 


to  be  avoided,  in  the  interests  of  their  cestvj^  que  trust,  where 
any  other  reasonable  and  safe  course  is  open  to  thorn  {g) . 

Executors  and  administrators  are  entitled,  after  taking  rea- 
sonable means  for  ascertaining  the  debts  owing  by  the  dead' 
man  (and,  in  the  case  of  administrators,  the  persons  properly 
claiming  as  next  of  kin),  to  distribute  the  balance  of  the  estate 
amongst  the  beneficiaries  and  next  of  kin  respectively. 

By  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35),  s.  29,  it 
is  provided  that  where  an  executor  or  administrator  shall  have 
given  proper  notices  {h)  for  creditors  and  others  to  send  in  their 
claims,  he  may  at  the  expiration  of  the  time  natoed  in  the 
notices  distribute  the  assets  amongst  the  parties  entitled,  having 
regard  to  the  claims  of  which  he  has  then  notice,  and  is  not 
liable  for  assets  so  distributed  to  any  person  of  whose  claim  he 
has  not  had  notice;  but  the  right  of  any,  cr6dito(r  or  claimant 
to  follow  the  assets  is  not  prejudiced  by  the  section  {i). 

The  section  applies  to  claims  of  next  of  kin  as  well  as 
creditors  (/c).  But  it  does  not,  of  course,  protect  executors 
against  claims  of  which  they  have  notice  {I).  It  protects  them 
whether  they  have  paid  over  the  legacies  or  only  appropriated 
them,  the  legacies  in  the  latter  case  being  no  longer  in  their 
hands  qua  executors  (m) . 

There  are  several  ways  in  which  the  opinion  and  directions 
of  the  Court  can  be  obtained  where  the  parties  interested  are 
agreed  as  to  the  point  which  they  wish  to  be  decided,  without 
going  to  the  expense  of  an  action  protracted  through  all  its 
stages. 

Section  30  of  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35^, 
provided  that  trustees,  executors,  or  administrators  might  apply 
by  petition  for  the  advice  or  opinion  of  the  judge  in  matters 
respecting  the  administration  of  trust  property  or  the  assets  of  a 


(.9)  Cf.  Re  Gihlons'  Will,  36  C.  D.  486. 

(h)  As  to  advertisements,  see  Ord.  LV.  r.  44.  See  also  Wood 
V.  Weightman,  L.  E.  13  Eq.  434,  and  Dan.  Oh.  Pr.  7th  edit.  825. 
There  is  no  rule  of  practice  that  in  every  case  the  advertisement  must 
be  inserted  in  the  "  Times  "  or  some  other  London  daily  newspaper, 
in  addition  to  the  "London  Gazette":    Be  Bracken,  43  C.    D.   1. 

(i)  Sect.  27  of  this  Act  enables  executors  and  administrators  to 
distribute  the  dead  man's  estate  after  providing  for  Liabilities  on 
leaseholds  held  by  him. 

(k)  Newton  v.  Sherry,  1  0.  P.  D.   246. 

(l)  Be  Lund  Credit  of  (Ireland,  W.  N.  (1872),  p.  210;  Wood  v. 
Wood,  21  W.   E.   135. 

(m)  Clegg  v.  Bowland,  L.  E.  3  Eq.  368;  Hunter  v.  Young,  4  Ex. 
D.    256. 
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testator   or  intestate,   but  this  section   was  repealed   by   the  opinion. 
Trustee  Act,  1893.  if  ^n^^'- 

The   following   methods   are,    however,   still   open   for    the  ^"'^'"*^'  ^^■ 
adoption  oi  executors  or  administrators: —  jji-operty. 

1.  Application  by  originating  summons  under  Ord.  LV. 
r.  3.  The  cases  in  which  the  opinion  and  directions  of  the 
Court  can  be  obtained  on  originating  summons  will  be  found 
dealt  with  in  an  earlier  part  of  this  chapter  {n) .  This  method 
may  be  said  to  be  now  almost  universally  adopted,  to  the 
exclusion  of  those  mtentioned  below,  which,  though  still  open  to 
adoption,  are  in  practice  sieldom  used  by  executors  or  adminis- 
trators for  the  above-mentioned  purpose. 

2.  Special  case.  A  special  method  of  obtaining  the  opinion 
of  the  Court  by  means  of  a  special  case  was  provided  by  the 
Act  13  &  14  Vict.  c.  35  (o).  This  statute  was  repealed  by  46 
&  47  Vict.  c.  49,  but  its  provisions  are  kept  alive  by  Ord. 
XXXIV.  r.  8,  which  provides:  "  Any  special  case  may  hereafter 
be  stated,  for  the  same  purposes  and  in  the  same  manner  as 
was  provided  by  the  Act  13  &  14  Vict.  c.  35,  and  the  same  shall 
be  deemed  to  be  a  special  case  stated  in  a  matter  within  the 
meaning  of  the  order  "  (p).  It  is  presumed,  however,  that  the 
rule  cannot  have  the  effect  of  ,reviviug  the  procedure  under  the 
Act. 

3.  Action.  Under  the  new  practice  of  the  rules  of  the 
Supreme  Court  the  institution  of  an  action  is  not  a  very  ex- 
pensive procedure,  and  where  the  facts  can  be  agreed  on  between 
the  parties  they  can  be  stated  in  the  plaintiff's  statement  of 
claim,  and  the  action  brought  on  for  hearing  on  the  facts  so 
stated.  In  an  action  so  instituted,  the  Court  has  full  juris- 
diction over  the  whole  matter,  and  can  make  binding  declara- 
tions of  right,  whether  any  conaequcntial  relief  is  or  could  bo 
claimed  or  not  {q) . 

4.  The  questions  may  be  raised  on  issues  of  fact  without 
pleadings  (r).  As  this  method  presents  no  special  advantage 
to  executors  or  administrators,  no  further  mention  need  here 
be  made  of  it. 

in)  Ante,   p.    1525    et  seq. 

(o)  Soc  sects.   1  and  15. 

Ip)  For  tlio  praotico  under  the  13  &  14  Vict.  c.  35,  .so-*  Morgan's 
Ohonoery  Acts,  6th  edit.  p.  40:}.  And  soe  alao  Dan.  Oh.  Pr.  8th edit. 
1657. 

(q)  See  Ord.  XXV.  r.  5. 

(r)  Ord.  XXXIV.  rr.  9—12. 
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Salvage 
caeefl. 


Sale  of 

testator's 
business  to 
company. 


The  Court  has  sometiines,  on  the  principle  of  salvage,  autho- 
rized an  expenditure  out  of  capital,  for  the  purpose  of  prevent- 
ing loss  or  destruction  to  settled  property,  which  ordinarily 
should  be  paid  for  out  of  income.  In  Conway  v.  Fenton  (s), 
Kekewich,  J.,  authorized  trustees  of  a  settlement  to  lay  out 
800L,  part  of  settled  personalty,  in  repairs  and  improvements 
on  a  farm  forming  part  of  the  real  estate  comprised  in  the  same 
settlement.  This  expenditure  was  authorized  on  evidence  that 
the  farm  could  not  be  let  or  sold,  and  that  it  would  deteriorate 
unless  the  repairs  were  done,  and  that  the  tenants  for  life  could 
not  make  the  expenditure  out  of  their  income  (t).  The  prin- 
ciple seems  to  have  been  carried  to  its  fullest  extent  in  the  case 
of  Re  Household  (u),  where  Bacon,  V.-C,  in  exercise  of  such 
a  jurisdiction,  authorized  the  trustees  of  real  and  personal 
estate  devised  and  bequeathed  on  trust  for  a  father  for  life, 
with  remainder  to  his  children,  to  advance  part  of  the  money 
to  the  father  (the  tenant  for  life)  for  the  purpose  of  stocking 
and  cultivating  a  farm  forming  part  of  the  real  estate,  the 
evidence  showing  that  the  farm  could  not  be  let  at  a  remunera- 
tive rate,  and,  unless  the  a,dvance  was  made,  the  farm  would 
go  out  of  cultivation  and  deteriorate  in  value  (x). 

In  the  case  of  Re  Craivshay  (y)  an  application  was  made  to 
the  Court  to  sanction  the  sale  of  large  businesses,  in  which  the 
testator  was  interested,  to  a  limited  company  formed  for  the 
object  of  acquiring  such  businesses.  The  testator  had  given 
large  legacies,  some  of  which  were  settled,  and  the  evidence 
showed  that  it  was  impossible  to  satisfy  the  testator's  creditors 
and  beneficiaries  without  a  realization  of  the  testator's  partner- 
ship businesses  and  properties,  and  it  was  considered  that  such 
businesses  and  property  if  sold  at  once  would,  in  consequence  of 
trade  depression,  be  sold  at  a  serious  sacrifice.  The  proposed 
scheme  provided  that  the  proposed  company  should  pay  for  the 
businesses  and  property  by  means  of  debentures  and  fully  paid- 


(s)  40  C.  D.  512. 

(0  See  also  Frith  v.  Cameron,  L.  R.  12  Eq.  169;  Be  Jackson,  21 
0.  D.  786;  Glover  v.  Barlow,  21  C.  D.  788,  note;  Be  Household,  27 
O.   D.   553. 

(m)  27  C.  D.  553. 

(x)  In  Be  Lever.  [1897]  1  Ch.  32,  tliecostof  sanitary  works  executed 
under  tlie  Public  Health  (London)  Act,  1891,  upon  leasehold  houses 
forming  part  of  a  residuary  bequest  to  trustees  upon  trust  for  tenant 
for  life  and  remaindermen  was  held  payable  out  of  the  capital  of  the 
residuary  estate. 

(y)  60  L.  T.  357. 
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up  shares  in  the  company,  which  were  to  be  appropriated  to  the 
persons  entitled  to  the  pecuniary  legacies  or  their  trustees.  The 
Will  contained  a  power  to  invest  in  "  the  stocks,  funds,  shares 
^nd  debentures,  mortgages  or  securities  of  any  corporation  or 
company."  North,  J.,  held  that  he  had  no  jurisdiction  to 
sanction  the  scheme,  which  he  thought  an  alteration  of  the 
trusts  of  the  Will,  the  investment  clause  only  contemplating  a 
going  company,  but  he  gave  leave  to  apply  to  Parliament  for 
a  private  Act  authorizing  the  carrying  out  of  the  proposed 
scheme. 

The  ground  on  which  North,  J.,  held  that  the  investment 
clause  did  not  apply,  namely,  that  the  power  contemplated  a 
sale  to  a  going  company,  not  to  a  company  merely  formed  to 
define  and  limit  the  liability  of  the  persons  already  interested 
in  the  partnership  business,  seemjs  a  narrow  one,  and  the  same 
remark  applies  to  another  ground  stated  by  his  Lordship,  that 
the  power  contemplated  a  sale,  and  by  the  scheme  the  parties 
would  not  sell  but  retain  the  property  in  specie,  as  wherever 
property  is  sold  for  shares  in  a  company  the  seller  to  some 
extent  retains  an  interest  in  the  property  sold.  The  cases  in 
which  the  Court  has  exercised  its  original  jurisdiction  over 
settled  property  in  order  to  prevent  its  loss  or  destruction  do 
not  appear  to  have  been  cited  in  Rp  Crmvshoii/  {z],  but  the 
principle  embodied  in  them  would  seem  to  apply  to  such  a  case. 

The  principles  which  wicre  the  subject  of  discussion  in  Re 
Crawshay  have  been  further  considered  in  three  recent  cases — 
namely,  -Be  Morrison  (a),  Re  Neiv  (b),  and  Re  Tollemache  (c). 
Of  these  castes  Re  Neiv  and  Re  Tollemache  went  to  the  Court 
of  Appeal,  and  the  following  observations  of  Romor,  L.  J., 
who  delivered  the  judgment  of  the  Court  in  Re  Neiv  are 
important  as  showing  the  broad  principles  upon  Avhich  the 
Court  will  proceed  in  deciding  similar  coses.  "  In  the 
management  of  a  trust  estate,  and  espocially  where  that  estate 
consists  of  a  business  or  shares  in  a  mercantile  company,  it  not 
infrequently  happens  that  some  peculiar  state  of  oircnmstanoos 
arises  for  which  provision  is  not  expressly  made  by  the  trust 
instrument,  and  which  renders  it  most  desirable,  and  it  may  be 
even  essential,  for  the  benefit  of  the  .estate  and  in  the  interest  of 
all  the  eestuis  que  trust,  that  certain  acts  should  be  done  by  the 

(z)   ()0  L.  T.  357.  (a)  [\90\^   1  Ch.  701. 

(6)  [1901]  2  Ch.  534.  (c)  [1903J  1  Ch.  457,  955. 
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trustees  which  in  ordinary  circumstances  they  would  have  no 
power  to  do.  In  a  case  of  this  kind,  Avhieh  may  reasonably  be 
supposed  to  be  one  not  foreseen  or  anticipated  by  the  author  of 
the  trust,  where  the  trustees  are  embarrassed  by  the  emergency 
which  has  arisen  and  the  duty  cast  upon  them  to  do  what  is 
best  for  the  estate,  and  the  consent  of  all  the  beneficiaries 
cannot  be  obtained  by  reason  of  some  of  them  not  being  6m, 
juris  or  in  existence,  then  it  may  be  right  for  the  Court,  and 
the  Court  in  a  proper  case  would  have  jurisdiction,  to  sanction 
on  behalf  of  all  concerned  such  acts  on  behalf  of  the  trustees 
as  we  Ixave  above  referred  to.  .  .  .Of  course,  the  jurisdiction 
is  one  to  be  exercised  with  great  caution,  and  the  Court  will 
take  care  not  to  strain  its  powers.  It  is  impossible,  and  no 
attempt  ought  to  be  made,  to  state  or  define  all  the  circum- 
stances under  which,  or  the  extent  to  which,  .the  Court  will 
exercise  the  jurisdiction;  but  it  need  scarcely  be  said  that  the 
Court  will  not  be  justified  in  sanctioning  everj^  act  desired  by 
trustees  and  beneficiaries  merely  because  it  may  appear  bene- 
ficial to  the  estate;  and  certainly  the  Court  ,will  not  be 
disposed  to  sanction  transactions  of  a  speculative  or  risky 
character  "  {db).  In  this  case  the  Court  authorized  the  trustees 
of  three  separate  Irust  instruments  to  concur  in  a  shareholders' 
scheme  for  the  reconstruction  of  a  prosperous  limited  company, 
shares  in  which,  settled  by  the  settlor  or  testator  in  each  case, 
had  become  vested  in  the  trustees,  it  being  .proposed  that  all 
the  shareholders  in  the  existing  company  should  exchange  their 
shares,  all  of  which  were  fully  paid,  for  more  realizable  shares 
(fully  paid)  and  debentures  in  the  proposed  new  or  recon- 
structed company.  , 

The  extreme  limits  of  the  jurisdiction  of  the  Court  to  autho- 
rize trustees  to  go  beyond  the  terms  of  a,  trust  are  laid  down! 
in  Be  'Mew  (e). 

(d)  [1901]  2  Ch.   544. 

(e)  Be  Tollemache,  [1903]  1  Oh.  955. 
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BOOK    THE    SECOND. 

REMEDIES  AGAINST  EXECUTORS  AND  ADMINISTRATORS. 

i.N  the  last  place,  it  is  proposed  to  tixjat  of  the  Romodies 
against  executors  and  administrators,  bj  means  of  which  their 
various  duties  and  liabilities  may  bo  enforced  in  the  King's 
Bench  and  Chancery  Divisions  of  the  High  Court  of  Justice 
respectively. 

Before  entering  on  this  subject,  it  may  be  remarked,  that  Foreign 
no  suit  can  be  brought  against  any  executor  or  administrator, 
in  his  official  capacity,  in  the  Court  of  any  ooun'toy  but  that 
from  which  he  derives  his  authority  to  act  by  virtue  of  the 
probate  or  letters  of  administration  there  granted  to  him  (a). 
Therefore,  if  a  foreign  creditor  wishes  a  suit  to  bo  brought, 
here,  in  order  to  reach  the  effects  of  a  deceased  testator  or 
intestate  situate  in  England,  it  will  be  necessary,  before  the 
suit  can  be  maintained,  notwithstanding  an  executor  or  ad- 
ministrator has  been  appointed  abroad,  that  an  English  per- 
sonal representative  should  also  be  duly  constituted  by  grant 
from  the  Probate  Court  here;  for  the  foreign  executor  or 
administrator  is  not  liable  to  bo  sued,  in  his  official  character, 
in  this  country  (5) .  But  it  must  be  observed,  that  if  he  should 
collect  the  effects  or  debts  of  the  deceased  found  or  duo  in 
England,  without  taking  out  letters  of  administration  here, 
he  would  thereby  become  liable  as  executor  de  son  tort,  to 
the  extent  of  the  assets  so  received  by  him  (c). 

(a)  Story's   CJonfl.,  sect.   513. 

(b)  Tyler  v.  Bell,  1  Keen.  826,  829;  Story's  Oonfl.,  sects.  513, 
514;   Flood  v.  Patterson,  29  Bcav.  295. 

(c)  S<je  ante,  p.  177  et  lieq.  So  an  English  comp:uiy  that,  at  tlm 
request  of  American  executors,  had  iviristored  a  transfor  intxi  their 
names  of  their  testator's  shares  witliout  probate  b.^ing  obtained  in 
this  country,  was  hold  to  have  made  itself  executor  dr  non  tort:  Att.- 
Oen.  V.  The  New  York  Breweries  Co.,  Ltd.,  [18981  1  Q.  B.  205; 
[1899]  A.  C.  62.  But  in  a  suit  in  equity  for  an  iidministration  dooroo, 
the  presence  of  an  executor  de  Ron  tort  in  Court  will  not  disj);Miso  with 
tliat  of  a  regular  representative:  Pennij  v.  Watts.  2  Phil.  Ob.  0. 
15(2. 

VV.E. — VOL.   II.  -i^ 
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CHAPTER  THE  FIRST. 


REMEDIES  AGAINST  EXECUTORS  AND  ADMINISTRATORS  AT  LAW. 


No  action  lay 
at  common 
law  against 
an  executor 
iu  which  the 
testator 
could  have 
waged  his 
law. 


Action  of 
account. 


No  action  at 
law  lies 
against  an 
executor  for 
a  general 


An  action  of  debt  did  not  formerly  lie  against  an  executor  or 
administrator  upon  a  simple  contract,  when  the  testator  or 
intestate  could  have  waged  his  law  (a). 

But  Stat.  3  &  4  Will.  IV.  c.  42,  s.  13,  abolished  wager  of 
law,  and  by  sect.  14  enacted  that  "  an  action  of  debt  on  simple 
contract  shall  be  maintainable  in  any  Court  of  Common  Law 
against  any  executor  or  administrator." 

No  action  of  account  lay  against  an  executor  or  administrator 
at  common  law;  because  the  account  rested  in  the  privity  and 
knowledge  of  the  deceased  only  (&):  But  this  action  was  given 
by  Stat.  4  &  5  Ann.  c.  16,  s.  27. 

An  action  does  not  lie  against  an  executor  for  a  general 
legacy  (c)  even  though  he  may  have  expressly  promised  to 
pay(<?). 

And  an  action  at  law  for  a  distributive  share  of  an  intestate's 
property  cannot  be  maintained  against  the  personal  representa- 
tive, although  he  may  have  expressly  promised  to  pay  (e). 


(a)  Barry  v.  Robinson,  1  N.  E.  293;  Wager  of  law  or  vadiatio  legis 
was  an  ancient  jnode  of  proceeding,  whereby,  in  an  action  of  debt 
brought  upon  a  simple  contract  between  the  parties,  without  deed 
or  record,  the  defendant  might  discharge  himself  by  swearing  in  a 
Court  in  the  presence  of  compurgators,  that  he  oweth  the  plaintiff 
nothing  in  manner  and  form  as  he  hath  declared.  In  the  time  of 
Lord  Coke  it  had  become  customary,  instead  of  bringing  actions  of 
debt,  to  bring  actions  upon  the  case  upon  the  defendant's  promise, 
wherein  he  coiild  not  wage  his  law.    See  Bac.  Abr.  "  Wager  of  Law." 

(6)  Co.  Litt.  89,  b;  2  Inst.  404. 

(c)  Decks  V.    Strutt,  5  T.  E.  690.     See  ante,  p.  1402. 

(d)  Jones  v.  Taymer,  7  B.   &  C.   542. 

(e)  See  accord.  Holland  v.  Clark,  1  Y.  &  C.  Ch.  C.  151,  167,  per 
Knight  Bruce,  V.-C.  See  also  Johnson  v.  JoRnson,  3  B.  &  P.  169, 
where  Lord  Alvanley,  0.  J.,  observed  that,  "if  an  executor,  think- 
ing that  he  has  settled  the  affairs  of  his  testator,  pay  the  legacies,  I 
have  no  diflBculty  in  saying  that  a  Court  of  Common  Law  would  not 
entertain  an  action  for  money  had  and  received  against  a  legatee, 
since   such  a   Court   cannot   take   into   consideration,   as  a    Court  of 
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But  the  law  is  different  with  respect  to  specific  legacies;  for,  seem,  as  to  a 
lafter  an  assent  by  an  executoi"  to  a  specific  legacy,  he  is  clearly  ilg^y^after 
liable  at  law  to  an  action  by  the  legatee ;  because  the  interest  in  assent : 
any  specific  thing  bequeathed  vests  at  law  in  the  legatee,  upon 
the  assent  of  the  executor  (/) .     Therefore,  a  devisee  of  chattel 
leaseholds  may  bring  an  action  to  recover  them  against  the 
executor,  after  an  assent  by  him  to  the  bequest  {g) .  So  an  action 
of  trover  will  lie  for  a  specific  legacy,  after  the  executor  has 
assented  (h). 

It  must  also  be  observed,  that  executors  may,  by  arrangement  or  where  ho 
with  the  legatees,  cease  to  hold  the  money  bequeathed  in  their  to\old^th 
character  of  executors;  in  which  case  they  are  obviously  liable  money  as 
to  be  sued  at  law;  Thus,  in  Gregory  v.  Harmon  (i),  tlie 
plaintiff  and  three  others  being  residuary  legatees  under  the 
Will  of  one  T .  P . ,  the  defendants,  as  the  executors  named  in  the 
Will,  accounted  with  them,  and  having  paid  to  the  latter  the 
respective  sums  due  to  them  thereon,  took  from  them,  and  from 
the  plaintiff,  a  release,  but  did  not  pay  the  plaintiff  his  share, 
he  having  consented  to  allow  it  to  remain  in  their  hands ;  and 
it  was  held,  that  the  money  not  being  retained  by  the  defendants 
in  their  character  of  executors,  the  plaintiff  was  entitled  to 
recover  it  in  an  action  at  law.  Again,  in  Hart  v.  Minors  (k), 
E.  by  Will  bequeathed,  subject  to  debts  andlegacies,  the  residue 
of  his  personal  estate  to  his  executors,  upon  trust  to  divide  the 
same  into  two  equal  parts,  and  to  divide  one  of  such  parts  into 
six  equal  shares,  and  to  pay  one  of  such  shares  unto  each  of  his 
cousins,  E.  T.,  J.  W.,  and  J.  H.,  and  the  remaining  shares  as 
therein  mentioned,  and  appointed  M.  his  executor,  who  duly 
proved  the  Will:  M.  having  taken  upon  himself  the  execution 
of  the  Will,  called  a  meeting  of  the  residuary  legatees,  at  which 
J.  H.  was  present,  and  exhibited  an  account,  charging  liimsclf 
with  assets,  and  paid  some  of  the  legatees  the  gi'oater  portion  of 
their  share  of  the  residue,  and  was  about  to  pay  J.  H.,  but  was 
prevented   from   so   doing:    Another  meeting  was  afterwards 

Equity  would  do,  the  mode  in  which  the  funds  might  have  been 
applied."  See  as  to  lOn  action  for  a  legacy  charged  on  land,  Braith- 
waite  V.  Skinner,  5  M.   &  W.  313. 

(/)  Ayite,  p.  1106,  note  (a).  And  .see  Me  Culverhouse,  [1896]  2  Oh. 
G51. 

(g)  Doe  V.    Ouy,  3   East,    120. 

(h)   Williams  v.  Lee,  3  Atk.   223. 

(0  1    Moore  &  P.   209. 

(k)  2  Orompt.  &  M.  700. 

47(2) 
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51  &  52  Vict, 
c.  43: 

legacy,  ttc, 
not  exceed- 
ing 100^. 
recoverable 
in  County 
Court. 


Parties. 


called,  at  which  J.  H.  was  not  pre»ent,  when  the  executor 
exhibited  another  account,  charging  him&eli'  with  assets,  and 
crediting  himself  with  payments  and  disbursements,  and, 
amongst  others,  with  having  paid  "  cash  for  legacy  duties: 
To  this  was  appended  a  supplemental  account,  containing, 
lamongst  others,  the  following  item:  "  By  cash  retained  for 
J.  H.,  179/.  10s.:  "  In  an  action  for  money  had  and  received, 
and  on  an  account  stated,  brought  by  J .  H .  against  the  executor 
to  recover  the  amount  of  the  legacy,  it  was  held  by  the 
Barons  of  the  Exchequer,  that  the  action  was  maintainable, 
on  the  ground  of  a  certain  sum  having  been  received  and 
retained  by  the  defendant  for  the  plaintiff's  use,  by  which 
the  defendant  ceased  to  hold  the  money  in  his  character  of 
executor  (?). 

The  jurisdiction  of  the  County  Courts  is,  by  stat.  51  &  52 
Vict.  c.  43,  s.  58,  extended  to  the  recovery,  of  a  demand  not 
exceeding  100/.,  for  the  amount  or  part  of  the  amount  of  a 
distributive  share  under  an  intestacy,  or  of  any  legacy  under 
a  Will  (m). 

Where  money  is  bequeathed  to  an  executor  in  trust,  that  is, 
where  he  has  trusts  to  perform  with  respect  to  the  bequest 
which  do  not  form  part  of  the  ordinary  duties  of  an  executor, 
the  case  is  not  within  section  58  (w),  but  a  bequest,  though 
made  in  terms  to  an  executor  in  trust,  will  be  within  the  section 
if  the  executor  has  really  nothing  more  to  do  than  he  would  be 
bound  to  do  upon  a  simple  bequest  to  a  legatee  (o).  And  all 
cases  involving  the  administration  of  estates  or  the  execution 
of  trusts  wdthin  and  to  the  amount  of  500/.  are  within  the 
equity  jurisdiction  conferred  on  the  County  Courts  by  sect.  67. 

It  has  been  shown  (p),  that  in  the  case  of  an  action  brought 


{I)  See  also  Gorton  v.  Dyson,  1  Brod.  &  Bing.  219;  Moert  v. 
Moessard,  1  Moore  &  P.  8;  Rose  v.  Savory,  2  Bing.  N.  S.  145;  Wasney 
V.  Earnshaw,  4  Tyrwh.  806;  Roper  v.  Holland,  3  A.  &  E.  99;  Edivards 
V.  Bates,  7  M.  &  Gr.  590;  Bartlett  v.  Dimond,  14  M.  &  W.  49,  56; 
Pardoe  v.  Price,  16  M.  &  W.  459,  by  Eolfe,  B.;  Bond  v.  Nurse,  10 
Q.  B.  244;  Edivards  v.  Lowndes,  1  E.  &  B.  81;  Topham  v.  Morecroft, 
8  E.  &  B.  972. 

(m)  See  County  Courts  Act,  1903,  s.  3. 

(n)  He^oston  v.  Phillips,  11  Exch.  6-99.  See  further,  as  to  what  is  a 
claim  for  a  legacy,  Longhottom  v.  Loyighottom,  8  Exch.  203. 

(o)  Pears  v.  Wilson,  6  Exch.  833.  See  also  Re  Fuller,  2  E.  &  B. 
573.  The  County  Court  may  well  try  a  question  of  devastavit  in  such 
a  suit:  Winch  v.  Winch,  13  C.  B.  128.  The  grant  of  letters  of 
admLaistration  is  part  of  the  cause  of  action:  Re  Fuller,  2  E.  &  B.  573. 

(p)  Ante,   p.    1497. 


Ch.  I.]  Administrators  at  Law.  1551 

hy  executors,  they  should  all  join,  whether  they  have  adminis- 
tered or  not  (g).  But  the  rule  as  to  joinder  was  different  in 
actions  against  executors  or  administrators:  Therefore,  where 
the  defendant  pleaded  in  abatement  that  he  had  one  or  more 
co-executors  who  ought  to  be  joined,  he  must  have  averred,  not 
only  that  the  co-executor  was  alive  (r),  but  that  he  had  adminis- 
tered;  because  it  was  only  necessary  to  sue  so  many  of  the 
executors  as  liad  administered  (s) . 

Fonnerly  in  an  action  against  a  married  woman  executrix,  Action 

the  husband  must  liave  been  joined  as  a  defendant,  but  now  by  ^"^'".^^ 

"^  '  ^    married 

the  Married  Women's  Property  Act,  1882,  sect.  18,  a  man-ied  woman 
woman  who  is  an  executrix  or  administratrix  alone  or  jointly  *^^^^  ^^^' 
with  any  other  peraon  or  persons,  may  sue  or  be  sued  without 
her  husband  as  if  she  were  a  feme  sole ;  and  by  sect.  24  of  the 
same  Act,  her  husband  is  not  subject  to  any  liabilities  by  reason, 
of  any  breach  of  trust  or  devastauit  committed  by  her  either 
before  or  after  her  marriage,  unless  he  has  acted  or  intermeddled 
in  the  administration.  Where,  however,  a  married  woman 
administratrix  is  ordered  to  pay  into  Court  a  sum'  of  money 
belonging  to  the  intestate's  estate,  and  shown  by  her  account  to 
be  in  her  possession,  the  order  should  be  in  the  common  form, 
and  not  restricted  to  payment  out  of  her  separate  estate  in  the 
absence  of  evidence  that  she  has  committed  a  devastavit  (t). 
If,  however,  the  object  of  the  order  is  to  compel  her  to  make 
good  the  loss  caused  by  her  devastavit,  the  order  must,  it  would 
seem,  be  in  the  form  in  Scott  v.  Morley  (u),  viz.,  against  lier 
separate  estate,  and  no  attachment  for  non -compliance  Avith  it 
can  go  (lu). 

If  one  of  two  executors  dies,  an  action  cainiot  be  brought  Action 


against 


(q)  This,  however,  is  subject  to  tho  operation  of  E.  S.  C.  1883, 
Ord.  XVI.  r.  11,  set  out  ante,  p.  1497;  and  see  Conv.  Act,  1911, 
.«s.    8,   12. 

(/•)  Hilhcrt  V.  Leifis,  1  Preem.  268.  Pleas  in  abateniont  arc  now 
abolished. 

(«)  Bro.  Exors.  20,  88;  Wcntw.  Off.  Ex.  205,  14th  rdit.;  SiraUow 
V.    Einherson,  1  Lev.    161. 

{t)  Be  Turnhull,  Turnhidl  v.   Nicholas.   [1900]   1    Ch.    180. 

(m)  20  Q.  B.  D.  120.  As  to  the  immunity  alta.hing  to  the  sopai-ato 
propici*ty  of  a  married  woman  in  respect  of  which  she  is  rcvstrained 
irom  anticipation,  t^oe  liroitm  v.  Dimbleh;/.  [1904]  1  K.  B.  28,  and 
cases  referred  to  in  judgment  of  Collins,  M.  R.  And  soo  al.so  /?»>- 
minqham  Ercdsior  Monoy  Society  v.  Lane,  [1904]  1  K.  B.  35;  Gordon 
V.    Gordon,  [1904]  P.    163. 

(w)  Seton,  7t.h  edit.   856. 
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against  the  surviving  exeoutof  and  the  executor  of  the  deceased 
executoo:,  but  must  be  against  the  survivor  alone  {x) . 

By  Ord.  XVI.  r.  8,  it  is  provided  that  trustees,  executors  and 
administrators  may  be  sued  on  behalf  of,  or  as  representing  the 
property  or  estate  of  which  they  are  truste«>s  or  representatives 
without  joining  any  of  the  persons  l>eneficially  interested  in  the 
trust  Of  estate,  and  shall  be  considered  as  representing  such 
persons;  but  the  Court  or  a  Judge  may^,  at  any  stage  of  the 
proceedings^  order  any  of  such  persons  to  be  made  parties, 
either  in  addition  to  or  in  lieu  of  the  previously  existing 
parties  {y). 

There  seems  no  reason  why  a  plaintiff  should  not  obtain 
judgment  under  Ord.  XIV.  against  an  executor  who  does  not 
set  up  a  defence  of  'plene  administravit^  although  an  executor 
can  of  course  obtain  leave  to  defend  more  readily  than  his 
testator  could  have  done.  It  would  seem  to  have  been  decided 
at  Chambers  that,  when  the  executoiT  successfully  sets  up  pleme 
administravit,  the  plaintiff  is  entitled  to  a  judgment  with  costs 
against  future  assets  quando  aodderint,  but  that  the  executor 
is  entitled  to  costs  of  action  as  against  the  plaintiff  (z). 

Service  on  one  of  two  co-executors,,  who  are  in  possession  of 
the  premises,  would  seem:  to  be  a  sufficient  servdce  in  an  action 
for  recovery  of  land  (a) . 

In  an  action  against  an  executor,  as  such,  he  must  be  named 
executOiT,  as  it  is  provided  by  Ord.  III.  r.  4,  that  if  the  de- 
fendant or  any  of  the  defendants  is  sued  in  a  representative 
capacity,  the  indorsement  shall  show  in  manner  appearing  by 
such  of  the  forms  in  Appendix  A.  Part  III.  Sect.  VII.  as  shall 
be  applicable  to  the  case,  or  by  any  other  statement  to  the  like 
effect,  in  what  capacity  the  def^endant  is  sued  (h).  Under  the 
law  as  it  existed  prior  to  the  Judicature  Act  it  was  settled 
that  if,  upon  the  whole  "matter,  the  plaintiff  had  declared  against 

(a^)  1  BoU.  Abr.  92-8,  tit.  Exors.  (Z).  But  if  the  executor  of  the 
executor  administer  with  the  other,  an  action  lies  against  both  as 
executors:  Ibid.  It  is  not  necessarj^  as  a  rule,  in  an  action  for  an 
account  in  the  Chancery  Division  to  add  the  representative  of  a  de- 
ceased executor  as  a  party,  but  where  it  is  desirable  to  join  such  repre- 
sentative, Ord.  XVI.  r.  11  {ante,  p.  1497),  or  r.  48  (as  to  third-party 
rpixxsedure)   may  be  applied:   Be  Harrison,  [1891]  2  Ch.  349. 

(«/,)  See   ante,    p.    1527. 

(z)  See  Annual  Practice,  note  to  Ord.  XIV.  r.  1. 

(a)  Doe  d.  StrichUnd  v.  Roe,  4  D.  &  L.  431. 

(6)  There  was  a  similar  rule  before  the  Judicatiu'e  Act;  see  Com. 
Dig.  Pleader  (2  D.  2). 
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the  defendant  as  executOiT,  it  was  considered  that  the  judgment  Statement 
might  well  be  de  bonis  testatoris,  although  the  defendant  was  ,        ,  / 
not  named  executor  at  the  beginning  of  the  declaration  (c) :   dant  to  be 
Thus  it  was  enough  in  an  action  of  covenant  on  a  demise  to  the  executor^' 
testator,  to  state  that  he  made  his  Will  and  appointed  the  de- 
fendant   his    executor,    who    entered    and    was    possessed    as 
executor;    for    this    averment    might    be    traversed    by    the 
defendant  (d) . 

Formerly  a  plaintiff  could  not  have  an  action  against    a  Joinder  of 
defendant  to  charge  him  as  executor,  and  also  in  his  own  right : 
for  the  judgment  in  the  one  case  was  de  bonis  propriis,  and  in 
the  other  de  bonis  testatoris  (e) . 

But  now  by  Ord.  XVIII.  r.  5,  it  is  provided  that  "  Claims 
by  or  against  an  executor  or  administrator  as  such  may  be 
joined  with  claims  by  or  against  him  personally,  provided  the 
last-mentioned  claims  are  alleged  to  arise  with  reference  to 
the  estate  in  respect  of  which  the  plaintiff  or  defendant  sues 
or  is  sued  as  executor  or  administrator  (/) .  With  regard  to  the 
corresponding  rule  of  the  Rules  of  1875  (Ord.  XVII.  r.  5), 
Hall,  V.-C,  made  the  following  obsei-vations  in  Padmck  v. 
Scott  (g):  "  In  suing  an  executor  or  administrator  it  frequently 
becomes  a  question  whether  he  should  be  sued  as  legal  personal 
representative  or  personally;  and  the  minds  of  the  framere  of 
Order  XVII.  r.  5,  were  directed  to  Ashby  v.  Ashby  (h),  and 
oases  of  the  same  class,  Avhere  the  executor  or  administrator  has 
been  dealing  with  the  assets,  or  making  contracts  in  the  course 
of  administration  properly  and  fairly  in  his  character  of  execu- 

(c)  Dean  of  BHstol  v.  Ouyes,  1  Saund.  112,  a;  Rann  v.  Hughes. 
4  Bro.  P.  C.  27,  Toml.  edit.;  Com.  Dig.  Abatement  (F.  20);  ibid. 
Pleador  (2  D.  2). 

(d)  Holliday  v.  Fletcher,  2  Lord  Raym.  1510;  8.  C,  2  Stra.  781. 
If  the  plaintiff  dcclai'^  in  the  debet  and  detinet  against  an  executor  or 
administrator,  in  coses  where  ho  ought  to  have  sued  in  the  detinet 
only,  the  declaration  was  bad  on  demurrer,  though  it  was  aidotl  by 
verdict:  Fruen  v.  Porter,  1  Sid.  379.  But  it  was  hold  in  WiUon 
v.  Hobday,  4  M.  &  S.  120,  that  no  objection  could  bo  made  to  u  decla- 
ration in  the  detinet,  which  might,  and  strictly  ought  to  have  Ikhmi, 
laid  in  the  debet  and  detinet;  for  a  party  might  abridge  his  demand, 
though   ho    could   not  extend  it.     See  ante,  p.    1372,  note   (»,)• 

(fi)  Herrenden  v.  Palmer,  Hob.  88;  Hall  v.  Httffam.  2  Lev.  288. 

(/)  It  has  been  held  that  this  rule  does  not  apply  to  counter- 
claims: Macdonald  v.  Carincjton.  4  0.  P.  D.  2^.  The  rule  will  be 
strictly  construed:  Tredegar  v.  Poberls,  [l^Ki]  1  K.  B.  283;  and  .sw) 
Me   Pimm    [1916]   W.   N.    202;    ante,   p.    1503. 

(g)  2  0.  D.  736,  743. 

(/<)  7  B.    &  C.  448;   ante,  p.   1398. 
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tor  or  administrator,  and  then  it  becomes  a  question  whether, 
tho  contracts  being  pcreonally  entered  into  by  him,  he  should 
be  sued  in  his  character  of  legal  personal  representative  or  in 
his  personal  character,  being  left  afterwards  to  get  payment  if 
ho  could  out  of  the  assets  in  a  coui'sei  of  administration.  The 
object  of  that  clause  was  to  get  over  such  difficulties." 

In  an  action  against  an  executor  or  administrator,  the 
defendant  may  plead  any  matter  which  the  testator  or  intestate 
might  have  pleaded  {i) ;  and  in  addition  thereto  ho  may  speci- 
fically deny  the  character  in  which  he  is  sued,  which  was 
formerly  done  by  pleading  ne  ungues  executor  or  administrator ; 
or  admitting  it,  he  may  plead  that  he  has  no  assets  in  his  hands, 
and  that  either  generally,  or  specially,  with  the  exception  of 
assets  to  a  certain  amount,  which  are  not  sufficient  to  satisfy  the 
plaintiff,  or  he  may  plead  a  retainer  to  pay  his  own  debt  of 
equal  or  superior  degree,  or  debts  of  a  superior  degree  due  to 
third  persons  (fe). 

Unless  a  devastavit  is  suggested,  a  plea  by  an  executor  or 
administrator  of  his  own  bankruptcy  is  not  pleadable:  as  the 
proceedings  in  bankruptcy  would  not  bind  any  effects,  upon 
which,  if  the  plaintiff  obtained  judgment  and  execution,  the 
sheriff  would  have  a  right  to  levy  under  a  fi.  fa.  {I). 

If  there  are  several  executors,  they  may  plead  different  pleas; 
and  that  which  is  most  to  the  testator's  advantage  shall  be 
received.  Therefore,  in  an  action  of  assumpsit  against  four 
executors,  upon  a  promise  made  by  the  testator,  if  one  executor 
acknowledges  the  action,  and  the  other  three  plead  non- 
assumpsit,  their  plea  shall  be  received  (m).  Hence,  if  a  war- 
rant of  attorney  be  given  by  one  of  several  executors  to  confess 
judgment  against  them  all,  the  Courts  will  order  it  to  be  de- 
livered up  (n).  So  where  one  executor  pleaded  a  good  plea, 
and  the  other  a  bad  one,  on  demurrer,  judgment  was  given  in 


(0  Com.    Dig.   Pleader    (2   D.    8). 

(k)  Tidd,  644,  9tli  edit. 

(l)  See   Serle    v.    Bradshaw,  2  Cr.   &  M.    148;    ante,  p.   485. 

(w)  Chajffe  v.  Kelland,  1  Boll.  Abr.  929,  tit.  Rxors.  (A.),  pi.  1; 
Wentw.  Off.  Ex.  212,  14th  edit.;  Elwell  v.  Quash,  1  Stra.  20.  So  if 
two  executors  have  judgment,  and  the  one  prays  a  capias,  and  the 
other  a  fieri  facias,  the  capias  shall  be  awarded,  as  best  for  the  testator: 
Foster  v.  Jackson,  Hob.  61,  cited  as  the  opinion  of  Cotismore  in 
7  H.  6,  6.  Although  the  forms  of  pleading  have  been  altered  by  the 
Judicature  Acts,  there  seems  to  bo  nothing  in  those  Acts  to  impugn 
tho  general  principles  laid  down  in  the  authorities  cited  for  the  pro- 
positions under  this  head  in  the  text. 

(k)  Elwell  v.   Quash,  1  Stra.  20;   Tidd.   548,  9th  edit. 
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C.  B.  for  both  the  defendants;  but  it  was  reversed  on  erroi', 
and  a  new  judgment  given  for  the  plaintiff  against  one  executor 
only  (o). 

Where  several  executors  plead  a  release  to  the  testator  or  to 
themselves,  and  one  of  them  afterwards  makes  default,  this  shall 
not  be  a  total  default  in  the  defendants,  so  as  to  induce  a 
judgment  against  them  (p). 

If  the  defendant  intends  to  deny  his  being  executor  or  ad-  Plea  of  ne 
ministrator,  he  must  plead  such  denial  specifically  (g-);  other-  ^cuTor^ ^^' 
wise  he  will  admit  his  representative  character.  The  plea  of 
ne,  ungues  executor  or  ne  unqu&s  administrator  is  a  plea  in 
bar  (r) :  But  a  plea  to  an  action  brought  against  the  defendant 
a&  executor,  that  he  was  administrator  and  not  executor,  was, 
under  the  old  system,  a  plea  in  abatement  only  (s),  which  now 
could  be  easily  remedied,  if  necessary,  by  amendment.  So, 
in  an  action  against  the  defendant  as  administrator,  a  plea  that 
he  was  not  administrator  but  executor,  could  only  be  in  abate- 
ment {t).  So,  if  he  were  sued  as  administrator  generally,  he 
must  have  pleaded  in  abatement  that  he  was  administrator  only 
durante  minoritate  (w) . 

On  the  trial  of  an  issue  joined  on  a  plea  of  ne  ungues  executor 
or  administrator,  the  onus  of  proof  is  on  the  plaintiff,  who  has  to 
prove  the  affirmative  of  the  proposition. 

If  the  fact  that  a  party  is  executor  is  denied  by  the  opi)Osite 
party  (x),  proof  that  the  defendant  has  intermeddled  with  the 
property,  so  as  to  make  himself  executor  de  son  tort  (?/),  is 
sufficient  proof  of  his  being  executor  {z). 

(o)  Baldwin  v.  Church,  cited  1  Stra.  20.  Demurrers  are  now 
abolished,  but  points  of  law  which  formerly  would  have  been  raised 
by  demurrer  can  now  be  raised  by  the  pleadings  under  Ord.  XXV. 
r.  2.  As  to  the  costs  where  defendants  sever  in  their  pleadings,  see 
Stumni  V.  Dixon,  22  Q.   B.   D.   99;    ibid.  529. 

(p)  Wentw.   Off.  Ex.   213,  14th  edit. 

iq)  R.   S.  C.  Ord.  XIX.  r.   13. 

(r)  Com.  Dig.  Pleader  (2  D.  7). 

(s)  Pyne  v.  Woolland,  2  Vent.  178;  Harding  v.  Salkill.  1  Salk. 
296;  Oramoell  v.  Sihly,  2  Lev.  190;  Com.  Dig.  Pleader  (2  D.  3), 
(2   D.    7). 

(0  Com.  Dig.  Abatement  (F.  20);  Pleader  (2  D.  12);  Com.  Dig. 
Pleader  (2  D.  4).  Now  by  E.  S.  C.  Oixl.  XXI.  r.  20,  no  pica  or 
defence  shall  be  pleaded  in  abatement. 

(m)  Little  V.  Plant,  1   Lutw.   20;    Com.   Dig.  Picador  (2   D.   12).^ 

(a;)  Such  denial  must  be  specifically  pleaded:  see  H.  S.  C.  Ord.  XIX. 
r.    13. 

{y)  As  to  the  acts  by  which  a  person  will  niaki'  himself  e.xocutor 
de  son  tort,  sec  ante,  p.   177  et  seq. 

(z)  See  ante,  p.  184.  The  plaintiff  may  i-eply  that  tlie  (iofondiuit  has 
administered:  Keble  v.  Kehlc,  Hob.  49;  Com.  Dig.  Picador  (2  D.  7); 
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It  waa  said  that  the  plaintiff  would  fail  on  an  issue  joined  on 
a  plea  of  nc  unques  executar,  unless  he  could  prove  not  only  the 
appointment  of  the  defendant  as  executor,  but  also  that  he  had 
taken  upon  liimseK  to  act  as  such,  or  had  proved  the  Will.  But 
it  is  laid  down  in  a  book  of  authority,  that  an  executor  who 
proves  the  Will,  though  he  does  not  otherwise  administer,  cannot 
plead  ne  unques  executor ;  And  that,  if  there  be  two  executors, 
and  one  proves  it  in  the  name  of  both,  even  against  the  will  of 
the  other,  yet  he  cannot  plead  ne  unques  executor  nor  administer 
as  executor  {a). 

For  the  jDuipose  of  introducing  formal  and  documentary 
evidence  of  the  defendant  being  executor  or  administrator,  it  is 
always  prudent,  and  in  some  cases  absolutely  necessary,  to  give 
notice  to  the  defendant  to  produce  at  the  trial  the  probate  of  the 
Will,  or  the  lettere  of  administration  (Jy).  But  it  is  not  also 
necessary,  in  order  to  let  in  secondaiy  evidence,  to  prove  that 
the  probate  or  letters  are  in  the  defendant's  possession;  for  if 
he  has  been  duly  appointed  executor  or  administrator,  they  must 
necessarily  be  presumed  to  be  in  his  possession  (c).  Some 
evidence  of  the  identity  of  the  party,  namely,  that  the  pereon, 
described  in  the  documentary  evidence  as  executor  or  adminis- 
trator, is  the  party  sued,  will  be  indispensably  nece^ary  {d) . 
plea  by  ad-  If  the  defendant,  being  sued  as  administrator,  pleads  that 
wb^ ^letters  before  the  date  of  the  writ,  his  administration  was  revoked  and 
have  been  granted  to  another,  he  ought  to  allege  that  he  has  fully 
administered  all  the  goods  in  his  hands,  or  else  that  he  has 
delivered  them  over  to  the  new  administrator  (e).  Accordingly, 
if  an  administrator  wastes  the  goods,  and  afterwards  administra- 
tion is  committed  to  another,  yet  any  creditor  may  charge  him 
in  debt,  and  if  he  pleads  the  last  administration  committed  to 
another,  the  other  may  reply  that  before  the  second  administra- 
tion committed,  he  had  wasted  the  goods  (/). 

or  that  goods  of  the  testator  to  a  certain  value  came  to  the  defendant's 
hands  before  administration  granted:  Kellow  v.  Westcomhe,  1  Preem. 
122;  Hinde  v.  Skelton,  34  L.  J.  N.  S.  Ch.  378;  2  H.  &  M.  690.  As  to 
the  proper  plea  by  an  executor  who  has  administered  under  a  Wilt, 
which  has  been  afterwards  disproved,  see  ante,  p.   178,  note   {V). 

{a)  Com.  Dig.  Pleader  (2  D.  7).  See  also  Wentw.  Off.  Kx.  c.  15, 
p.   339,  14th  edit.  (6)  2  PhiU.  Ev.  346,  6th  edit. 

(c)  2  PhiU.  Ev.   347,  6th  edit.  {d)  Ibid. 

(e)  Garter  v.  Dee,  1  Freem.  13,  ante,  p.  476.  These  goods,  as  in 
the  case  of  goods  possessed  by  an  executor  de  son  tort,  shall  not  be 
assets  in  the  hands  of  the  new  administrator,  until  they  come  to  his 
possession:  Ibid.;  Keble  v.  Keble,  Hob.  49. 

(/)  Packman's  Case,  6  Co.  18,  6. 


Ch.  I.J  Administrators  at  Latv.  1557 

Creditoi's  in  respect  of  debts  which  the  testator  or  intestate  plea  of  the 
contracted  more  than  six  years  before  the  commencement  of  the  li^UatioL- 
suit  used  formerly  to  attempt  to  take  tlie  case  out  of  the  Statute 
of  Limitations  by  basing  the  case  on  a  count  or  counts  upon 
oral  or  implied  promises  by  the  executor  or  administrator  as 
such. 

But  by  stat.  9  Goo.  IV.  c.  14,  s.  1,  after  reciting  the  Statute  stat.  9G.  IV. 
of  Limitations,  21  Jac.  I.  c.  16,  and  the  Irish  Act,  10  Car.  I.,  ^-  ^^^ 
it  is  enacted,  that  "  in  actions  of  debt,  or  upon  the  case,  grounded  fiu-nt'or 
upon  any  simple  contract,  no  acknowledgment  or  promise  by  promifletobo 
words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  signed  by'the 
continuing  contract,  whereby  to  take  any  case  out  of  the  opera-  ^kj^+if^^vf^ 
tion  of  the  said  enactments,  or  either  of  them,  or  to  deprive  anv 
party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing,  to  bo 
signed  by  the  party  chai-geable  thereby  (_g);   and  that  where  no  joint  con - 
there  shall  be  two  or  more  joint  contractors,  or  executors  or  [^'l^^f  of '^'^ 
administrators    of   any   contractor,  no   such    joint    contractor,  atatuto  i>y 
executor  or  administrator,  shall  lose  the   benefit   of   the   said  of  written' 
enaxjtments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  acknowledg- 
er by  reason  only  of  any  written  acknowledgment  or  promise  miso  of  oo- 
made  and  signed  by  any  other  or  others  of  them;  provided  that  '^'^t'^ctor: 
nothing  herein  contained  shall  alter  or  take  away  or  lessen  the 
effect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever  "  (^). 

(^)  Extended  to  Avritings  signed  by  axi  agent  under  the  provisions 
of  stat.   19  &  20  Vict.  c.  97,  s.  13. 

(/()  In  an  action  by  an  ladministratrix,  to  wliich  the  Statute  of 
Limitations  was  pleaded,  it  appeared  that  tbo  cause  of  action  arose 
more  than  six  years  before,  but  that  within  six  years  the  defendant 
and  the  agent  of  the  plaintiff  had  gone  over  the  itema  of  the  awjount, 
and  struck  a  balance,  which  the  defendant  promised  verbally  to  pay: 
it  was  objected  that  this  was  within  the  9  G-eo.  IV.  c.  14:  But 
Vaughan,  B.,  said,  "  I  think  the  plaintiff  lias  shown  a  good  causp  of 
action  upon  the  count  on  an  account  statod.  Slie  doe,s  not  go  upon 
the  original  debt  at  all.  I  take  the  statute  to  apply  hi  cases  wliere  you 
go  for  the  original  debt,  and  then  give  somo  evidence  of  an  acknow- 
ledgment to  rebut  the  presumption  raised  by  the  Statute'  of  Liinitu- 
tions,  that  the  debt  has  been  satisfied":  Smith  v.  Forty,  4  t^irr.  &  P. 
12^.  Sw  also  A.shby  v.  James,  11  M.  &  W.  542,  accord.  A  t<',stator 
being,  at  the  time  of  liis  death,  in  1857,  indebtiHl  to  B.  on  Hiniplo 
contract,  gavo  by  his  Will  his  real  and  personal  estate  to 
his  wife  for  life,  and  appointed  J.  and  E.  executors.  Tho 
Will  was  not  proved  for  many  years,  but  tho  widow  took  po&^v*- 
sion  of  all  the  property,  and  paid  interest  on  tho  debt  to  February, 
1864.  In  September,  1870,  the  Will  wa'^  proved,  and  then  B.  filed 
his  bill  on  behalf  of  himself  and  other  cnxiitors  against  tlio  widow 
and   the  executors.     And  it  was  held  that  tho  claim   was  barnxl  by 
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But  it  is  also  provided  by  the  same  section,  that  "  in  actions 
to  bo  commenced  against  two  or  more  such  joint  contractors,  or 
oxocutoi's  or  administrators,  if  it  shall  appear  at  the  trial,  or 
otherwise,  that  the  plaintiff,  though  barred  by  either  of  the  said 
recited  Acts,  or  this  Act,  as  to  one  or  more  of  such  joint  con- 
tractoi-s,  or  executors  or  administrators,  shall  nevertheless  be 
entitled  to  recover  against  any  other  or  others  of  the  defendants, 
by  virtue  of  a  new  acknowledgment  or  promise,  or  otherwise, 
judgment  may  be  given  and  costs  allowed  for  the  plaintiff, 
as  to  such  defendant  or  defendants,  against  Avhom  he  shall 
recover,  and  for  the  other  defendant  or  defendants  against  the 
plaintiff.'' 

With  regard  to  the  payment  of  principal  or  interest,  it  was 
held,  that  a  payment  by  one  of  the  makers  of  a  joint  and 
several  promissory  note  took  the  case  out  of  the  statute,  in  the 
Bamo  manner  as  before  the  statute  9  Geo.  IV  («). 


the  Statute  of  limitations,  for  the  cause  of  action  having  accrued  in 
the  testator's  lifetime,  whether  the  Will  was  proved  or  not,  was  im- 
material, and  that  after  six  years  from  the  last  acknowledgment  the 
Statute  of  Limitations  is  a  bar  to  a  simple  contract  debt  of  a  testator, 
although  there  has  been  no  legal  personal  representative  to  sue:  Boat- 
wriglit  V.  Boattvright,  L.  R.  17  Eq.  71.  And  it  would  seem  that 
if  the  remedy  of  a  creditor  against  the  personal  estate  is  bari-ed, 
while  his  remedy  against  the  real  estate  has  been  kept  alive,  the 
real  estate  can  be  made  liable,  although  there  is  no  legal  personal  repre- 
sentative: per  Jessel,  M.  R.,  ibid.  p.  74.  And  in  Be  HoUingshead, 
37  0.  D.  651,  it  was  decided  that  payment  by  a  devisee  for  life  on  a 
simple  contract  debt  of  his  testator  is  sufficient  acknowledgment  to 
keep  the  debt  alive  against  all  parties  interested  in  remainder;  the 
law  in  regard  to  payment  of  interest  by  a  tenant  for  life  on  a  simple 
contract  debt  standing  on  the  same  footing  as  that  with  respect  to 
payment  of  interest  on  a  specialty  debt:  Be  Chant,  [1905]  2  Oh.  225. 
See  also  Boddam  v.  Morley,  1  De  G.  &  J.  1;  Coope  v.  Cres»well, 
L.  R.  2  Ch.  112,  126;  Be  Lacey,  [1907]  1  Ch.  330.  An  acknowledg- 
ment of  a  debt  by  one  of  several  executors  as  executor  within  this 
section  is  sufficient  to  keep  the  debt  alive  as  against  the  others,  and 
on  the  death  of  the  executor  making  the  acknowledgment  an  order 
may  be  made  in  an  administration  action  for  payment  of  the  debt  out 
of  assets  remaining  unadministered  in  the  hands  or  under  the  control 
of  the  surviving  executors:  Be  Macdonald,  [1897]  2  Ch.  181.  Al- 
though as  a  general  rule  an  executor  may  jjay  a  statute-barred  debt 
without  committing  a  devastavit,  he  may  not  pay  such  a  debt  after  it 
has  been  declared  to  be  so  barred  by  a  Court  of  competent  juris- 
diction: Midgley  v.  Midgley,  [1893]  3  Ch.  282;  and  see  Asthury 
v.  Asthury,  [18981  2  Ch.lll,  113. 

(i)  By  Parke,  J.,  in  Chippendale  v.  Thurston,  Mood.  &  M.  411; 
Wyatt  V.  Hodson,  8  Bing.  309.  This  was  by  reason  of  the  proviso 
that  the  Act  shall  not  lessen  the  effect  of  any  payment,  &c.  Sea 
also  Burleigh  v.  Stott,  8  B.  &  C.  36;  Channel  v.  Ditchhurn,  5  M.  & 
W.  494;  Ooddard  v.  Ingram,  3  Q.  B.  839.  But  an  acknowledgment 
by  one  only  of  two  joint  mortgagees  does  not  entitle  the  mortgagor  to 
redeem  where  the  mortgagees  have  been  in  possession  for  moi'e  than 
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But  now  by  the  14th  section  of  the  stat.  19  &  20  Vict.  c.  97  Stat.  194:20 


(Mercantile  Law  Amendment  Act,  1856),  "  where  there  shall 
be  two  or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only,  or  jointly  and  severally,  or  executoi-s  or 
administrators  of  any  contractor,  no  such  co-contractor  or  co- 
debtor,  executor  or  administrator  shall  lose  the  benefit  of  the 
[Statutes  of  Limitations],  or  any  of  them,  so  as  to  be  charge- 
able in  respect  or  by  reason  only  of  payment  of  any  principal, 
interest  or  other  money  by  any  other  or  others  of  such  co-con- 
tractors or  co-debtors,  executors  or  administrators  "  (/c) . 

But  independently  of  this  enactment  where  an  action  is 
brought  against  the  executor  of  a  deceased  contractor,  a  pay- 
ment by  a  sun^iving  joint  contractor,  made  after  the  death  of 
the  testator,  will  not  take  the  case  out  of  the  Statute  of  Limi- 

twenty  (now  twelve)  years:  Richardnon  v.  Younge,  L.  E.  10  Eq. 
275;   L.  E.  6  Ch.   478. 

{k)  This  section  was  held  to  be  not  retrospective:  Jackson  v.  'Woolley, 
8  E.  &  B.  778,  784.  "  The  Mercantile  Law  Amendment  Act,  1856,  dealt 
with  part  payment  of  principal  and  payment  of  interest,  but  only  with 
regard  to  contractors  and  executors  and  administrators.  The  short 
effect  of  the  enactment  as  to  executors  is  that  no  executor  shall  '  lose 
the  benefit  of '  the  statute  of  James,  '  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  payment  of  any  principal,  Interest,  or  other  money 
by  any  other  executor.'  ...  It  was  said  that  the  payment  of  interest 
by  one  executor  affected  him  only,  and  did  not  in  any  way  aff^.Mjt  his 
oo-executor,  and  the  argument  was  pushed  to  the  extreme  length  oi 
saying  that  the  payment  involved  the  e.xecutor  who  made  it  in  a 
personal  liability  to  pay  the  debt.  Thei-efore  it  was  urged  that  where 
one  of  two  executors  having  assets  in  his  hand  applies  those  assets,  so 
far  as  they  extend,  in  payment  of  interest  on  a  simple  contract  debt, 
the  result  is  that,  after  the  lapse  of  six  years  from  the  testator's  death, 
not  only  is  the  co-executor  absolved,  but  the  testator's  personal  estate, 
whether  in  the  hands  of  the  co-executor  or  outstanding,  is  exempted 
from  all  liability  to  pay  the  debt,  and  that  the  creditor's  sole  remedy 
is  against  the  executor  personally  who  made  the  payment.  Thib 
argument  was  founded  on  the  language  of  the  14th  section  of  the 
Mercantile  Law  Amendment  Act,  but  it  appears  to  me  that  the  full 
effect  may  bo  given  to  every  word  in  that  .enactment  without  producing 
so  extraordinary  a  result.  Some  reasonable  interi)retatioii  may  bi^ 
put  on  the  words  '  so  as  to  be  chargeable '  which  would  stop  short 
of  vsuch  a  conclusion;  as,  for  instance,  by  holdLng  that  the  co-e.\tM:utor 
who  has  not  paid  is  not  to  bo  personally  chargeable  a-s  for  a  devastaHt 
in  paying  over  to  beneficiaries  assets  which  have  come  to  his  hands. 
But  I  dissent  altogether  from  the  proposition  that  the  <;xecutor  by 
whom  the  payment  is  made  is  thereby  involved  in  any  peiijonal 
liability.  The  promise  to  pay  the  debt  arising  from  tlie  payrnt^nt  of 
interest,  whether  such  promise  is  an  inference  of  fact  or  an  iraplieatiou 
of  law,  is  a  promise  to  pay  as  executor,  that  is,  out  of  tlio  personal 
assets  of  the  testator.  The  inference  or  implication  must  ui*  con- 
sistent with  the  facts  from  which  it  is  drawn  or  raisxl,  and  it  would 
bo  wholly  inconsistent  with  the  facts  to  hold  that  in  such  a  case  as  that 
supposed  the  executor  had  incurred  any  personal  liability  ":  per  Cliittv, 
J.,  Rp  Hollinqshr-ad,  37  0.  D.  651,  657.  And  see  per  Stirling,  J.,  in 
Re  Macdonald,  [1897]    2  Oh.  181,  at  pp.  188,  189. 


Vict.  c.  97. 
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tatioiis:  Thus,  in  Atkins  v.  Tredgold  (l),  A.  and  B.  made  a 
joint  and  several  promissory  note:  A.  died,  and  ten  years  after 
his  death  B.  paid  interest  upon  the  note:  In  an  action  brought 
upon  the  note  against  the  executor  of  A.,  it  was  held  that  the 
payment  of  interest  by  B.  did  not  take  the  case  out  of  the 
Statute  of  Limitations,  so  as  to  make  A.'s  executors  liable. 
Nor  will  it  make  any  difference  that  the  surviving  joint  con- 
tractor is  the  executor  of  the  deceased:  for  it  is  clear  that  acts 
done  by  a  surviving  jmrtner,  who  is  executor  of  the  deceased 
partner,  and  which  the  surviving  partner  was  in  that  character 
bound  to  do,  cannot  prima  facie  be  considered  to  have  been  done 
in  the  character  of  executor  (m).  Again,  where  a  joint  contract 
is  severed  by  the  death  of  one  of  the  contractors,  nothing  can  be 
done  by  the  personal  representative  of  the  deceased  to  take  the 
case  out  of  the  statute  as  against  the  survivor  (n).  Therefore, 
in  Slater  v.  Lawson  (o),  it  was  holden,  that  after  the  death  of 
one  maker  of  a  joint  and  several  promissory  note,  signed  by 
two,  a  payment  upon  it  by  the  executor  of  the  deceased  party 
would  not  take  the  debt  out  of  the  Statute  of  Limitations  as 
against  the  survivor. 

In  Douglas  v,  Forrest  (p),  an  action  was  brought  against  an 
executor  on  a  Scotch  judgment  recovered  against  his  testator: 
The  defendant  after  pleading  the  general  issue,  pleaded,  that 
the  plaintiff's  cause  of  action  did  not  accrue  within  six  years 
before  the  commencement  of  the  suit:  To  this  thei-e  was  a 
replication,  that  the  deceased,  at  the  time  the  action  accrued, 
was  beyond  seas,  and  remained  there  till  he  died,  and  that  the 
plaintiff  sued  out  his  writ  against  the  defendant  within  six 
years  after  he  first  took  on  himself  the  burden  and  execution  of 
the  Will:  and  it  was  holden,  that  this  replication  was  a  good 
answer  to  the  plea,  the  Court  being  of  opinion,  that  although 
the  injury  of  which  the  plaintiff  complained  had  existed  more 
than  six  years,  yet  he  had  no  "  cause  of  action,"  until  there  was 
some  person  within  the  realm  against  whom  the  action  could 
be  brought;  and  that,  as  the  deceased  never  was  in  England 
after  the  cause  of  action  accrued  against  him,  there  was  no 

(0  2  B.  &  C.  23. 

(rn)  Way  v.  Bassett,  5  Hare,  55;  Brown  v.  Gordon,  16  Beav.  302. 
But  see  Braithwaite  v.  Britain,  1  Keen,  206;  Gri-ffin  v.  Ashley,  2 
C.   &  K.   139. 

(n)  1  B.  &  Ad.  398. 

(o)  1  B.  &  Ad.  396. 

Ip)  4  Bing.  686. 
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person  in  England  against  whom  the  plaintiff  could  pro- 
ceed, until  the  defendant  took  upon  him  the  execution  of  the 
,WiU  {q). 

But  it  is  no  answer  to  a  plea  of  the  Statute  of  Limitations  Death  of 
that,  after  the  cause  of  action  accrued,  and  after  the  statute  had  cause  ""of 
begun  to  run,  the  debtor,  within  the  six  years,  died,  and  that  action 

.         .  1         ■    1  1         \  accrued  is  no 

(by  reason  oi  litigation  as  to  the  right  to  probate)  an  executor  answer  to  a 
of  his  Will  was  not  appointed,  until  after  the  expiration  of  the  "^^^^^^  *^® 
six  years,  and  that  the  plaintiff  sued  such  executor  within  a 
reasonable  time  after  probate  granted:  For,  as  soon  as  thei'e  is  a 
cause  of  action,  a  plaintiff  that  can  sue  and  a  defendant  that  can 
be  sued,  from  that  time  the  date  of  six  yeare  begins  to  run;  and 
when  the  statute  onoe  begins  to  run,  it  must  continue  to  run  (r). 

(5)  See  also  Story  v.  Fry,  1  Y.  &  0.  0.  C.  603;  accord.  It  must  be 
observed  that  it  seems  to  have  been  the  better  opinion  that  even  before 
the  statute  of  Anne  the  exception  in  the  statute  21  Jac.  I,,  c.  16,  in 
favour  of  persons  being  beyond  sea,  extended  only  to  the  case  where  the 
creditors  or  'plaintiffs  were  so  absent,  and  not  whei'e  the  debtors  or 
defendants  were;  because  only  creditors  are  mentioned  in  the  statute: 
Hall  V.  Wyborn,  1  ShoW.  99;  2  Saund.  121,  b,  note  (4).  And  now  by 
the  statute  4  Anne,  c.  16,  s.  19,  it  is  enacted  that  it  any  person 
against  whom  any  action  lies  for  seamen's  wages,  trespass,  detinue, 
trover,  replevin,  action  of  account,  or  upon  the  case  (or  other  actions 
mentioned  in  21  Joe.  I.  c.  16,  s.  3),  was  beyond  sea  at  the  time  that 
such  action  accrued,  the  plaintiff  shall  be  at  liberty  to  bring  his  action 
against  him  within  the  same  time  after  his  return  as  is  limited  for 
such  action  by  the  statute  of  21  Jac.  I.  c.  16,  and  4  Anne,  c.  16.  The 
latter  statute,  however,  does  not  appear  to  have  been  relied  on  either 
by  the  counsel  or  Court,  in  the  above  case  of  Douglas  v.  Forrest.  But 
the  decision  is  stated  by  Lord  Denman  in  delivering  the  judgment  of 
the  Court  of  Exchequer  Chamber  in  Mkodes  v.  Smethurst,  6  M.  &  W. 
353,  to  have  proceeded  on  the  equity  of  that  statute.  See  further,  as 
to  the  construction  of  the  statute  of  Anne,  Towns  v.  Mead,  16  C.  B. 
123.  Absence  beyond  seas  of  the  plaintiff  or  one  of  the  plaintiffs  is 
no  longer  a  disability,  and  the  period  of  limitation  will  run  as  to 
joint  debtors  within  the  jurisdiction,  though  some  be  without  it:  19  & 
20  Vict.    c.  97,  ss.   10,  11.     See  ante,  p.  1511. 

(r)  Rhodes  v.  Smethurst,  4  M.  &  W.  42,  affirmed  in  the  Exchequer 
Chamber,  6  M.  &  W.  351;  Freake  v.  Cranefeldt,  3  M.  &  Cr.  499.  As 
to  the  remedy  of  a  creditor  where  there  is  no  personal  representative, 
see  Webster  v.  Webster.  10  Ves.  93;  and  Be-Lovett,  3  C.  D.  198,  and  the 
cases  there  cited,  as  to  whether  a  legal  representative  of  a  testator  is  a 
necessary  party  to  an  administration  suit  where  an  executor  de  son  tort 
and  trustees  of  the  real  estate  are  before  the  Court.  It  appears  to  be 
clear  that  where  the  object  of  the  action  is  a  general  administration 
of  the  estate,  a  general  personal  representative  is  necessary  (see  Row- 
sell  v.  Morris,  L.  R.  17  Eq.  20;  Dowdswell  v.  Dowdsivell,  9  0.  D. 
294;  Dan.  Ch.  Pr.  8th  edit.  p.  156),  although  R.  S.  C.  1883,  Ord.  XVI. 
r.  46,  now  provides  that  the  Court  may,  in  a  proper  case,  appoint  a 
person  to  represent  the  estate,  or  proceed  in  the  absence  of  a  repre- 
sentative. See  further,  as  to  the  position  of  an  administrator  pendente 
lite  of  the  personal  estate  of  the  deceased,  appointed  under  sect.  70 
of  the  Probate  Act,  1857,  Re  Toleman,  [1897]  1  Ch.  866. 
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Title  to  land 
onco  extin- 
guished 
cannot  be 
revived  by 
acknowledg- 
ment. 


Writ 

remains  in 
force  twelve 
months,  but 
may  with 
leave  be  re- 
newed. 


Statute  of 
Limitations 
may  be 
pleaded  by 
trustees. 


Where  a  title  to  land  has  under  sect.  34  of  3  &  4  Will.  IV. 
c.  27,  become  extinguished  it  cannot  be  revived  by  acknow- 
ledgment. For  instance,  where  a  tenant  in  common  had  gained 
an  adverse  title  under  the  statute  to  another  share  of  the  pro- 
perty, it  was  held  that  no  payment  of  rent  or  acknowledgment 
by  him  could  restore  the  title  so  extinguished  (s) .  The  statute 
21  Jac.  I.  c.  16,  differs  in  this  respect,  since  it  merely  bars  the 
remedy  and  does  not  extinguish  the  right. 

A  writ  of  summons  remains  in  force  under  R.  S.  C.  1883^ 
Ord.  VIII.  r.  1,  for  twelve  months,  and  may  with  leave  be 
renewed  from  time  to  time  for  six  months,  and  when  so  renewed 
will  prevent  the  cause  of  action  being  barred  under  the  Statute 
of  Limitations  from  the  date  of  the  issuing  of  the  original  writ; 
but  where  a  writ  was  issued  in  the  Common  Pleas  against  axi 
administrator  for  a  debt  not  then  barred  by  statute,  but  was 
never  served,  and  within  six  months  after  the  issuing  of  the 
writ  (at  which  time  the  debt  was  barred  unless  saved  by  the 
writ),  the  creditor  took  out  an  administration  summons,  Malins, 
V.-C,  held,  under  the  corresponding  section  (sect.  11)  of  the 
Common  Law  Procedure  Act,  1862,  that  the  writ  only  saved 
the  bar  for  six  months  in  the  Court  of  Common  Pleas,  and  that 
the  statute  was  a  bar  to  the  administration  suit  {t). 

By  sect.  8  iu)  of  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59), 
in  which  Act  the  term  "  trustee  "  shall  be  deemed  to  include  an 
executor  or  administrator  {x),  provision  is  made  for  enabling 
trustees  to  plead  the  Statute  of  Limitations  in  certain  cases. 

Although,  where  the  plaintiff  died,  a  writ  by  journeys 
accounts  could  not  be  brought  by  his  executor  (?/),  yet  if  a 
defendant  died,  the  plaintiff  might  pursue  this  \mt  against  the 
personal  representative,  provided  the  action  was  of  a  nature 
such  as  would  survdve  against  an  executor  or  administrator  (0)  r 
and  in  such  case,  if  the  defendant  pleaded  the  Statute  of 
Limitations,  the  plaintiff  might  reply  a  writ  newly  brought  by 
journeys  accounts  {a);    and  the  executor  of  an  executor  must 


(s)  Sanders  v.  Sanders,  19  C.  D.  373. 

(t)  Manhy  v.  Manhy,  3  C.  D.  101. 

(tt)  This  section  will  be  found  fully  set  out  and  dealt  with,  post, 
Ch.    11.  {x)  Sect.    1,  sub-sect.  3. 

(?/)  See  ante,   p.   1507,  note  (0),  for  an  account  of  this  writ. 

(2)  Kinsey  v.  Heyicard,  1  Lord  Eaym.  432.  But  there  is  some 
conflict  between  the  authorities  on  this  point.  See  the  judgm.'OTit 
of  Lord  Lyndhurst,  in  Davics  v.  Lomndes,  6  M.  &  Gr.  534;  1  PhiL 
Oh.   C.   340. 

(o)  Kinsey  v.  Hey  ward,  1  Eaym.  432;  Com.  Dig.  Abatement  (P.). 
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have  pleaded  that  he  had  fully  administered  on  the  day  of  the 
first  writ -purchased  (6).  So  if  the  plaintiff  commenced  an 
action  against  the  deceased  within  six  years  of  the  accruing  of 
the  cause  of  action,  and  such  action  abated  by  his  death, 
a  reasonable  time  was  allowed  to  the  executor  for  bringing  a 
fresh  action  either  according  to  the  principle  of  the  old  writ  by 
journeys  accounts,  or  according  to  an  equitable  consti'uction  of 
the  4th  section  of  the  statute  (c).  A  year  has  been  said  to 
be  a  reasonable  time,  but  the  executor,  if  he  use  due  dili- 
gence, is  not  bound  to  bring  the  action  within  a  year  from  the 
death  of  the  deceased,  e.g.,  if  the  defendant  has  made  it 
impossible  to  do  so  by  delaying  to  take  out  adaiiuistration  {d). 
The  same  equitable  construction  has  been  applied  to  the  limita- 
tion of  actions  on  bonds,  &c.,  imposed  by  the  statute  3  &  4' 
Wm.  IV.  c.  42,  s.  3  (e). 

Notwithstanding  the  fact  that  actions  no  longer  abate  by 
death  (/)  it  is  still  open  to  a  plaintiff  where  the  defendant  dies 
to  bring  a  new  action  against  the  executors  within  a  year  from 
probate  and  thus  to  take  the  case  out  of  the  Statute  of  Limita- 
tions. Thus  in  Smindell  v.  Bulkeley  (g),  a  wirit  was  issued,  but 
before  service  the  defendant  died.  Within  a  year  from  probate 
of  the  Will  a  fresh  writ  was  issued  against  the  executors  for  the 
same  cause  of  action,  but  in  the  meantime  the  six  years  had 
expired.  It  was  held  that  the  old  procedm^e  was  gtill  avail- 
able, and  that  the  Statute  of  Limitations  afforded  no  defence 
to  the  action.  An  alternative  procedure  is  to  apply  midor 
'E.  S.  C.  1883,  Ord.  XVII.  r.  2,  to  add  the  executoi-s  as 
parties  (h). 

A  defendant  sued  as  executor  or  administrator,  cannot  set  off  pica  of 
a  debt  due  to  himself  personally  (i),  nor,  if  sued  for  his  own 
debt,  can  he  set  off  what  is  due  to  him  as  executor  or  adminis- 

(6)  Spencers  Case,  6  Go.  10,  b;  Doct.  Plac.  E.xors.  2,  p.  170, 
edit.    1677. 

(c)  See  ante,    pp.   1508,  1509. 

{d)  Curlevns  v.  Lord  Mornington,  7  E.  &  B.  283;  S.  C,  in  error, 
27  L.  J.  Q.  B.   489. 

(e)  Sturgis  v.  Darell,  4  H.  &  N.  622;  S.  C,  in  error,  6  H.  &  X. 
120. 

(/)  E.  S.  C.  1883,  Ord.  XVII.  r.  1,  repeating  the  similar  provisiou 
in  the  Common  Law  Procedure  Act,  1852. 

(g)  18  Q.  B.  D.  250. 

(h)  See  also  r.  4  of  the  same  Order,  which  pi-ovid(>s  for  carrvin<r 
on  the  proceedings  between  the  continuing  parties  and  the  now  pirties. 

(0  Me  Dickinson,  W.  N".  (1888),  94;  Phillips  v.  IIowcll.  [1901]  2 
Ch.    773. 
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trator  {Ic) :  because  the  debts  sued  for  and  intended  to  be  set  off 
must  bo  mutual,  and  duo  in  the  same  right  {I).  But  it  has  been 
held  that  to  a  declaration  in  debt  or  assumpsit  against  an 
executor,  on  an  account  stated  by  him  as  executor,  a  set-off  for 
debts  due  from  the  plaintiff  to  the  testator  may  well  be  pleaded; 
for  that  an  account  stated  by  an  executor  as  such  must  be  taken 
to  show  a  debt  due  from  his  testator  to  the  plaintiff  (m). 
fleaotplene  If  the  executor  or  administrator  has  not  assets  to  satisfy  the 
debt,  upon  which  an  action  is  brought  against  him,  he  must 
take  care  to  plead  plene  administramt  or  ylene  administravit 
prceter,  &c.  (n).  For  it  was  said  prior  to  the  Judicature  Acts 
that  a  judgment  against  an  executor  or  administrator,  whether 
by  default  or  on  demurrer  (o),  or  upon  verdict  upon  any  plea 
pleaded  by  the  executor  or  administrator,  except  plene  adminis- 
travit, or  admitting  assets  to  such  a  sum  and  riens  ultra  (p),  was 
conclusive  upon  him  that  he  had  assets  to  satisfy  such  judg- 
ment (q) .  But  that  if  the  executor  pleaded  either  a  general  or 
special  plene  administravit,  he  was  liable  only  to  the  amount  of 
assets  proved  to  be  in  his  hands;  and  a  judgment  against  an 
executor,  on  a  verdict  upon  plene  administravit,  was  only  an 
admission  of  assets  to  the  extent  of  assets  proved  to  be  in  his 

(k)  Nelson  v.  Eoherts,  69  L.  T.  352. 

(0  Bishop  V.  Church,  3  Atk.  691;  Gale  v.  Luttrell,  1  Y.  &  Jerv. 
180;  cf.  Bailey  v.  Finch,  L.  E.  7  Q.  B.  34,  discussed  ante,  p.  1504; 
Ex  parte  Morier,  12  0.  D,.  491.  Set-off  is  now  governed  by  K.  S.  C. 
Ord.  XIX.  r.  3,  as  to  which,  and  as  to  set-off  against  an  executor, 
see  ante,  p.  1501  et  seq.  An  administrator  is  entitled  to  set  off 
against  the  share  of  one  of  the  next  of  kin  the  whole  of  a  debt  due  from 
him  to  the  intestate's  estate,  part  of  which  debt  has  become  barred 
by  the  Statute  of  Limitations:  Be  CordwelVs  Estate,  L.  E.  20  Eq.  644. 

{m)  Blakesley  v.  Smallwood,  8  Q.  B.  538.  But  it  may  be  argued 
that  the  debt,  on  which  the  action  is  founded,  is  the  debt  which  ai'ises, 
after  the  death  of  the  testator,  on  the  account  stated  between  the 
executor  and  the  plaintiff;  and  that,  therefore,  in  truth,  this  case, 
as  well  as  Mardall  v.  Thellusson,  18  Q.  B.  857,  6  E.  &  B.  976,  was 
overruled  by  Bees  v.  Watts,  11  Exch.  410,  and  Newell  v.  Nat.  Frov. 
Bank  of  England,  1  0.  P.  D.  496,  ante,  p.  1501,  note  {m).  See  also 
Be  Gregson,  36  0.  D.  223.  In  Mardall  v.  Thellusson,  the  defendants 
were  sued  as  executors  for  a  debt  which  accrued  due  from  their  testator 
in  his  lifetime,  and  it  was  held  that  they  might  set  off  a  debt  which 
had  accrued  due  from  the  plaintiff  to  them  as  executors  since  the 
death  of  their  testator. 

(«)  See  Be  Marvin,  [1905]  2  Ch.  490.  For  forms  of  these  plead- 
ings, see  Bullen  &  Leake,  7th  edit.  p.  561  et  seq. 

(o)  Bock  V.  Leighton,  1  Salk.  310;  S.  P.  admitted  3  T.  E.  686; 
Leonard  v.  Simpson,  2  Bing.  N.   C.   176. 

(p)  Bamsden  v.  Jackson,  1  Atk.  292;  Erving  v.  Feters,  3  T.  E.  685. 

(g)  1  Saund.  219,  h,  note  to  Wh&atley  v.  Lane. 
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hands  (r) .  And  the  substance  of  these  propositions  would  still 
seem  to  be  true,  as  showing  the  onus  of  pleading  even  under 
the  Judicature  Acts  (s). 

The  essential  part  of  the  plea  of  flene  administravit  was,  that 
"  the  said  defendant  has  no  goods,  which  were  of  the  said  A.  B. 
(the  testator),  at  the  time  of  his  death  in  the  hands  of  the  said 
defendant,  as  executor,  to  be  administered,  or  had,  at  the  time  of 
the  coinmencement  of  the  suit,  or  ever  since  "  ;  and  the  omission 
of  any  of  the  above  averments,  was  always  held  fatal  on 
demurrer,  as  well  in  a  general  as  a  special  plene  administravit. 

Under  the  old  pleading  rules  there  was  a  great  deal  of 
discussion  (^)  as  to  whether  the  words  ^' or  ever  since'^  were 
essential  to  the  plea  of  plene  administravit,  and  Avhether  the 
judgment  of  assets  quando  acciderint  would  embrace  assets 
received  between  writ  and  judgment,  and  it  seems  ultimately 
to  have  been  decided  that  the  words  were  not  essential,  and  that 
the  judgment  of  assets  quanda  acciderint  embraced  all  assets 
received  after  writ.  All  this  seems  immaterial  since  tho  Judi- 
cature Acts,  except  in  so  far  as  it  shows,  on  the  one  hand,  that 
if  a  defendant  executor  wishes  to  rely  upon  a  payment  of  a 
creditor  since  writ  issued,  as  a  pro  tanto  discharge  under  the 
rule  in  equity,  he  would  have  to  specifically  allege  the  fact  in 
his  defence,  as  was  done  in  Vibart  v.  Coles  (u),  and  not  rely  on 
a  general  statement  that  the  defendant  had  fully  administered 
tho  estate,  and  that  there  were  no  assets  for  tho  payment  of  the 
plaintiff's  debt:  and,  on  the  other  hand,  that  if  a  plaintiff  wishes 
to  rely  on  the  receipt  of  assets  after  writ,  he  should  allege  such 
receipt  in  his  reply  to  the  defence  of  plene  administravit  (v) . 
The  importance  of  these  matters  is,  however,  largely  diminished 
by  the  power  of  amendment  under  the  Judicature  Act,  but 
these  amendments  sometimes  involve  adjournment  and  payment 
of  costs. 

Again,  in  an  action  brought  against  the  executor  of  an 
executor,  it  was  not  sufficient  to  plead  that  the  defendant  had 
not  any  goods  or  chattels  of  the  original  testator  in  his  hands 

{)•)  1  Saund.  219,  b,  note.  Cousins  v.  Paddon,  2  Cr.  M.  «£  E.  558, 
per  Parke,  B.;    Be  Higgins'  Trusts,  2  Giff.  562. 

(s)  Thompson  v.  Clarhe,  17  T.  L.  R.  455;  and  sec  Lacons  v. 
Wannoll,  [19071  2  K.  B.  at  p.  360. 

(t)  Seo  Wms:  Exors.  8th  edit.  pp.  1964,  1992. 

(«)  24  Q.  B.  D.  364. 

(r)  See  post,   p.   1567,  noto  (g). 

48  (2) 
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to  bo  administered;  but  he  must  also  plead,  either  that  the  first 
executor  fully  administered,  or  that  he  the  said  defendant  had 
no  assets  of  the  first  executor  out  of  which  he  could  satisfy  any 
devastavit  committed  by  the  first  executor  (x).  And  such 
matters  would  seem  to  be  essential  to  the  substance  of  the 
defence, 
^l^f  .  .  Affain,  an  executor  was  hound  to  plead  a  debt  of  a  higher 
•prceter.  nature,  of  which  he  had  notice,  in  bar  of  an  action  brought 

against  him  for  a  debt  of  an  inferior  nature,  and  Hens  ultra,  if 
he  had  not  assets  for  both:  otherwise  it  would  be  an  admission 
of  assets  to  satisfy  both  debts  {y) .  Thus  the  executor  was  bomid 
to  plead  a  judgment  recovered  against  the  testator,  in  bar  of  an 
action  on  a  bond;  otherwise  he  would  admit  that  he  had  assets 
to  satisfy  the  judgment  (z). 

It  will  bo  remembered  that  since  Hinde  Palmer's  Act  (32  & 
33  Vict.  c.  46),  specialty  debts  have  not,  in  the  administration 
of  the  estate  of  any  person  dying  on  or  after  Januarj^  1st,  1870, 
any  priority  over  simple  contract  debts,  but  a  plea  or  defence 
such  as  that  in  the  text  will  still  be  necessary  in  some  cases, 
e.g.,  in  the  case  of  an  outstanding  judgment  («). 

If  the  judgment  pleaded  was  recovered  against  the  testator 
and  another,  the  plea  had  to  aver  the  survivorship  of  the 
testator  (b). 

An  unregistered  judgment  obtained  against  the  executor  him- 
self before  administration  decree  has  priority  over  all  debts  of 
equal  degree,  and  under  32  &  33  Vict.  c.  46,  specialty  and 
simple  contract  debts  are  of  the  same  degree  (c).  But  now  by 
sect.  10  of  the  Judicature  Act,  1875,  as  to  persons  dying  after 
the  1st  November,  1875,  the  rule  in  bankruptcy  that  all  debts 
are  to  be  paid  pari  passu  applies  in  the  administration  by 
the  Court  of  an  insolvent  estate  in  Chancery  (d). 

A  recovery  against  one  of  several  executors  or  administrators, 
and  no  assets  idtra,  may  be  j)leaded  in  an  action  against  aU  the 

(cc)   Wells  V.  Fydell,  10  East,   315. 

ly)  Bock  V.    Leighton,  1  Salk.  310;  ante,  p.  792. 

{z)  Earle  v.   Hinton,   2   Stra.    732. 

(a)  See  ante,  p.  782.  And  note  tliat  an  unregistered  judgment 
ranks  only  as  a  simple  contract  debt:  Van  Gheluive  v.  Nerinckx,  21 
C.   D.   189. 

(6)  Tretheioy  v.  AchJand,  2  Saund.  50. 

(c)  Ee  Williams'  Estate,  L.  E.  15  Eq.  270;  Be  Stubbs'  Estate,  8 
C.   D.   154. 

(d)  Be  Whitaker.  [1901]  1  Ch.  9,  disapproving  Be  Magffi,  20  C.  D. 
545.     See  ante,  p.  771.  .  .  , 
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executors  or  administrators  for  another  debt  of  the  testator  or 
intestate  (e) . 

It  may  be  observed,  that  a  plea  of  judgment  recovered 
against  the  executor  himself,  and  no  assets  ultra,  is  a  plea  in  bar 
of  the  action  generally,  and  not  with  an  iiUerius  m-anutenere  non 
debet,  even  where  the  judgment  has  been  confessed  after  action 
brought,  and  ipleadedpiiis  darrein  continuance ;  contrary,  appar- 
ently, to  the  general  rule,  that  a  matter  of  defence,  arising  after 
action  brought,  cannot  be  properly  pleaded  in  bar  of  the  action 
generally,  but  must  be  pleaded  in  bar  of  the  further  maintenance 
of  the  suit  (/) .  But  this  arises  from  the  peculiar  nature  of  the 
action,  which  is  brought  against  the  executor,  not  only  on  the 
foundation  of  a  debt  duo  from  the  testator  to  the  plaintiff,  but 
in  respect  also  of  assets,  supposed  to  be  in  his,  the  executor's, 
hands,  liable  to  its  satisfaction;  and  the  executor  has  by  law  a 
power  of  confessing  a  judgment  to  another  creditor  in  preference 
to  the  plaintiff,  in  the  suit  first  brought,  and  thereby,  to  the 
extent  of  the  assets  then  in  hand,  to  create  a  perpetual  bar  to  the 
plaintiff's  suit,  the  same  being  pleaded  in  the  usual  way,  viz., 
that  he  has  not  assets  except  so  much,  which  are  not  sufficient 
to  satisfy  that  judgment.  But  the  plaintiff  may,  and  constantly 
does,  avoid  the  effect  of  the  plea  as  an  absolute  bar,  and  protect 
himself  from  costs  at  the  same  time,  on  the  ground  of  his 
original  right  of  suit,  by  praying  judgment  of  such  assets 
as  should  come  to  the  executor's  hands,  after  satisfying  the 
judgment  so  confessed.  So  that  the  plea  of  judgment  recovered 
against  the  defendant  as  executor,  pending  the  writ,  enures 
in  point  of  effect,  if  the  judgment  itself  be  not  questioned 
by  the  replication,  as  only  a  plea  in  bar  of  the  further  main- 
tenance of  the  suit  against  the  executor  in  respect  of  his 
present  assets  {g). 

(e)  Further   v.    Further,   Cro.    Eliz.    471. 

(/)  Le  Bret  v.  Papillon,  4  East,  502. 

{g)  Le  Bret  v.  Papillon,  4  East,  508.  Matters  arising  ponding 
action  may  bo  pleaded  by  way  of  defence  under  the  provisions  of 
E.  S.  0.  Ord.  XXIV.,  and  inasmuch  as  an  executor  or  administrator 
may  prefer  one  creditor  to  another,  the  payment  of  one  creditor, 
after  an  action  has  been  commcncod  by  another,  may  be  set  up  in 
answer  to  such  action.  Thus  in  Vibart  v.  Coles,  24  Q.  B.  D.  364,  fol- 
lowing Be  Badcli-ffe,  7  0.  D.  733,  the  defendant,  an  administratrix, 
after  action  brought  against  her  for  money  lent  to  the  intestate  by 
tho  plaintiff,  consented  to  a  Judge's  order  for  judgment  in  a  subse- 
quent action  by  another  creditor  for  a  debt  duo  from  the  intestate, 
and,  judgment  being  signed  accordingly,  she  paid  tho  amount  of  tho 
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Pica  of  Tlio    nature   and   extent  of   the    right    of    an    executor    or 

rctanicr:         administrator  to  retain  a  debt  due  to  him  from  the  deceased, 
for  debt  duo  .  r     i  •     nv        •       /?  \ 

from  testator  havc  been  investigated  in  a  previous  part  of  this  Preatise  {h). 
to  executor;        j^  ^^^^  ^^^^^  ^^  ^^  optional  in  the  executor  or   administrator 

either  to  plead  a  retainer  for  such  a  debt,  or  to  give  it  in 
evidence  under  a  plea  of  plene  administravit  (i) .    So  he  might 
either  plead,  or  show  in  evidence  under  that  plea,  that  he  re- 
tained assets  to  a  certain   amount,   for   the  expenses  of  the 
for  disburse-   funeral  (k),  or  of  taking  out  administration  (/),  or  to  reimburse 
ments  by        himseK  for  payments  made  out  of  his  own  pocket,  in  discharge 
of  debts  not  inferior  in  their  kind  to  the  debt  of  the  plaintiff 
for  debts        before  the  commencement  of  the  suit  (m) .     But  a  retainer  for 
outstanding.    ^^j^g^|--g£^(j  ^Q}y^  of  ^]^q  testator  or  intestate,  of  a  higher  degi-ee 

than  that  on  which  the  action  is  brought,  must  be  pleaded  (n). 

EepKcation  Where  an  executor  pleaded  that  he  had  no  assets  idtra  a 

to  a  plea  of    j^clgment,  which,  in  truth,  was  recovered  against  him  upon  an 

ffdministravit  unjust  or  fiotitious  debt!,  the  plaintiff  might  reply,  that  the  judg- 

r^rcster.  ^^^^  ^^.^^  j^^^  ^^^  obtained  by  fraud  and  covin  between  the 

executor   and   the  creditor  (o) .      But   the   plaintiff  could   not 

traverse  the  averment  that  the  debt,  for  which  the  judgment 

was  had,  was  a  just  and  true  debt  (p). 

debt,  and  thereby  exhausted  the  assets,  and  it  was  held  that  she  was 
entitled  to  make  such  payment,  and  thereby  defeat  the  plaintiff. 

There  was  formerly  a  conflict  betwean  the  rules  of  common  law 
and  equity  on  this  point,  the  common  law  holding  that  an  executor 
or  administrator,  though  he  could  confess  judgment,  could  not,  and 
equity  that  he  could,  pay  one  creditor  before  another;  but  since  the 
Judicature  Act,  1873,  s.  25,  sub-s.  11.,  the  equity  rule  prevails:  ihid. 
Whether  or  not  such  a  defence  requires  to  be  pleaded  as  a  matteo* 
arising  after  action  brought  or  after  the  expiry  of  the  time  limited 
for  defence  under  Ord.  XXIV.,  does  not  seem  ever  to  have  been 
decided.  If  it  is  necessary  so  to  plead  it,  and  the  defendant  cannot 
merelj'  give  in  evidence  under  a  plea  of  plene  administravit  the  fact 
that  since  action  brought  he  has  paid  a  creditor  other  than  the  plaintiff, 
and  thus  exhausted  the  assets,  the  plaintiff,  according  to  the  words  of 
the  rule,  would  be  entitled  to  confess  the  defence  and  sign  judgment 
for  his  costs,  unless  he  elected  to  take  a  judgment  of  assets  qiiando 
acciderint. 

(h)  Ante,  p.  797  et  seq. 

(0  1  Saund.  333,  note  (6);  Be  Marvin,  [1905]  2  Ch.  490.  Having 
regard  to  the  terms  of  E.  S.  C.  Ord.  XIX.  r.  4,  it  would  seem  prudent 
in  every  case  to  allege  the  facts  upon  which  any  retainer,  which  it  is 
sought  to  set  up,  is  based. 

(k)  See  B.  v.  Wade,  5  Price,  621,  as  to  the  form  of  such  a  plea. 

(l)  Gillies  V.  Smither,  2  Stark.  N.  P.   0.  528. 

(ra)  Co.   Lit.   283,  a.;  Bull.   N.   P.    140. 

(n)  Bull.  N.  P.  141.  Since  Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46), 
specialty  debts  have  no  prioritv.     See  ante,  p.  782. 

(o)   Williams  v.   Fowler,   1   Stra.    410;    2   Saund.   50,  note    (3). 

Ip)  Bobinson  v.  Corhctt,  1  Lutw.  662,  by  Powell,  J.;  2  Saund.  50, 
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So  the  plaintiff  might  reply  that  the  judgment  is  kept  on  foot 
by  covin  to  defraud  the  creditors,  viz.,  "  that  the  said  defendant 
defers  procuring  acknowledgment  of  satisfaction  to  be  entered 
of  the  said  debt  and  damages,  so  recovered,  &c.  Avith  intent  to 
defraud  him  the  said  plaintiff:"  As  where  the  executor  com- 
pounded for  a  less  sum  and  did  not  procure  the  judgment  to  be 
discharged,  but  pleaded  it  to  an  action  brought  against  him  by 
another  creditor,  he  might  reply  the  composition,  and  that  the 
judgment  was  kept  on  foot  by  covin:  for  nothing  shaU  be 
allowed  to  the  executor  but  what  he  actually  pays  {q). 

The  executor,  in  his  rejoinder  to  replications  of  this  descrip- 
tion, was  bound  to  traverse  the  fraud.  And  the  plaintiff  might, 
upon  this  issue,  give  in  evidence,  either  that  the  debt  was  not  a 
just  one.  or  that  less  was  due  than  the  sum  for  which  judgment 
had  been  given  (r). 

In  answer  to  the  latter  evidence,  which  is  prima  facie  proof 
of  fraud,  the  defendant  might  show  that  the  judgment  was 
entered  for  more  than  was  due,  by  mistake  (s).  If  a  judgment 
was  pleaded,  and  per  fraudem  replied,  upon  which  issue  was 
taken,  and  it  appeared  in  evidence  that  the  creditor  was  willing 
to  take  less  than  was  recovered,  it  was  proof  of  fraud;  but 
if  it  were  shown  that  the  administrator  had  not  assets  to 
pay  that  sum,  it  was  no  fraud  (^).  It  should  be  observed, 
that  where  a  judgment  was  obtained  against  an  executor  by 
covin,  but  for  a  just  debt,  the  creditor  could  not  avoid  the 
judgment  by  alleging  that  it  was  obtained  by  covin  to  defraud 
him  (u). 

If  an  executor  or  administrator  pleads  plene  admijustravit  Evidence  for 
and  the  plaintiff  replies  that  the  defendant  had  assets  at  the  J^"q,"  jg^^^^ 
commencement   of  the  suit,  whereupon   issue    is    joined,    the  joined  on 
burthen  oi  prooi  lies  upon  tlic  phiintin,  who  nmst  prove  that  culminis- 
assets  existed,  or  ought  to  have  existed,  in  the  hands  of  the  do-   *''"^>^- 
fendant  at  the  time  of  the  writ  sued  out  (x).    The  question,  as 

noto  (3).     Indeed,  it  was  not  necessary  for  an  executor  who  pleaded 
en  outstanding  judgment,  to  aver  that  the  debt,  upon  which  the  judg-  • 
mcnt  was  obtained,  was  a  just  and  true  debt:  1  Saund.  329,  note  (3). 

iq)  1  Saund.  334,  note  (9). 

(r)  2  Saund.  50,  noto  (3). 

(s)  Pease  v.  Naylor,  5  T.   E.    80. 

It)  Per  curiam,  in  Parker  v.  Atfield,  1  Salk.  312. 

\u)  Vealc  V.  Oatesdon,  W.  Jones,  92,  3rd  Eesolution;  Williams  v. 
Fowler,  1  Stra.  410;    1   Saund.  334,  note  (9). 

(a-)  il/ora  V.  Quiv,  G  T.  R.  10;  Webster  v.  BJackman,  2  Fost.  &  F. 
490. 
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to  what  shall  be  considered  assets  corao  to  the  hands  of  the 
executor  or  administrator,  has  been  already  discussed  {y) . 

The  plaintiff  could  not  have  proved,  under  this  issue,  that 
assets  have  been  received  subsequently  to  the  commencement  of 
the  suit;  to  be  admitted  to  such  proof,  he  should  have  replied 
this  matter  specially  {z). 

■     If,  upon  the  issue  of  plene  admmistramt,  it  shall  appear  that 

the  executor  or  administrator  has  been  guilty  of  a  devastavit, 

which  has  caused  a  failure  of  assets,  the  jury  must  find  that 

the   defendant   has   assets    to    that   amount,    and   not    find   a 

devastavit  (a) . 

Proof  of  In  order  to  prove  assets,  the  plaintiff  may  give  in  evidence 

production  of  the  inventory  exhibited  by   the  defendant  in  the  Court   of 

inventory.       Probate:    And  after  the   inventory  is   put  in,  it  is  for   the 

defendant  to  discharge  himseK  of  the  items  (6). 

In  Shelby  s  Case  (c),  Lord  Holt  said,  that  all  separate  debts 
mentioned  in  the  inventory  shall  be  counted  assets  in  the 
executor's  hands;  for  that  is  as  much  as  to  say  that  they  may 
be  had  for  demanding,  unless  the  demand  or  refusal  be  proved. 
Again,  in  Smith  v.  Davies  (d),  Lord  Hardwicke  held,  that  if 
in  the  inventory  produced  the  article  concerning  debts  does  not 
distinguish  between  sperate  and  desperate,  it  will  be  sufficient 
to  charge  the  executor  with  the  whole  prima  facie  as  assets,  and 

{y)  Ante,  p.  1281  et  seq.  In  Britton  v.  Jones,  3  Bing.  N.  C.  676, 
upon  a  pka  of  plene  aiministravit  and  replication  of  assets  in  liand  at 
the  time  of  the  commencement  of  the  suit,  it  appeared  at  the  trial, 
that  the  testator,  twelve  months  before  his  decease,  purchased  twelve 
mahogany  chairs,  which  were  seen  in  the  housa  where  he  lived  shortly 
before  his  death:  The  defendant  proved  that  the  deceased  died  poor, 
that  he  lodged  in  the  same  house  with  his  mother  and  his  sister,  the 
defendant;  and  that  money  was  borrowed  to  bury  him:  It  was  con- 
tended that,  as  it  had  not  been  proved  that  the  furniture  in  question 
ever  came  to  the  hands  of  the  defendant,  there  was  no  evidence  to 
charge  her  with  it  as  assets;  but  the  Court  of  0.  P.  held  that  there 
was  a  prima  facie  case  for  that  purpose.  See  also  Stroud  v.  Dandridge, 
1  Car.  &  K.  445. 

{z)  Mara  v.  Quin,  6  T.  E.  11;  2  Phill.  Ev.  347,  6th  edit.;  Eoscoe, 
Nisi  Prius  Evidence,  16th  edit.,  1218. 

(a)  Wentw.  Off.  Ex.  c.  18,  p.  312,  14th  edit.  This  finding  by  the 
jury  of  assets  in  the  hands  of  the  executoo:  is  not  against  truth,  though 
they  be  wasted,  and  so  not  to  be  had  in  kind;  for  the  executor  had 
them  in  right,  since  he  has  not  rightfully  parted  from  them;  accord- 
ing to  the  rule,  pro  possessore  habetur  qui  dolo  aut  injuria  desiit 
possidere:  Ibid.  See  Beeves  v.  Ward,  2  Bing.  N.  0.  235;  S.  C,  2  Scott, 
296 

(6)  Giles  V.  Dyso7i,  1  Stark.   N.  P.   0.  32. 

(c)  1   Salk.  296. 

{d)  Bull.  N.  P.  140;   S.  C,  Selwyn's  N.  P.  779,  note,  6th  edit. 
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put  upon  him  to  prove  any  of  them  desperate;  as  if  the  article 
were,  "  Item,  for  debts  due  and  owing,  which  I  admit  myself  to 
be  charged  with  when  recovered  or  received"  (e).  And  the 
authority  of  these  cases  appears  to  have  been  recognised  and 
acted  upon  in  the  Common  Pleas,  in  a  case  in  the  time  of 
Dallas,  C.  J.  (/).  But  in  Giles  v.  Dyson  {g),  where  on  the 
trial  of  an  issue  joined  on  a  plea  of  plene  administravit,  it  was 
contended,  on  the  authority  of  Smith  v.  Davi\es,  that  certain 
debts  which  the  defendant  had,  in  an  inventory  exhibited  in 
the  Ecclesiastical  Court,  allowed  to  be  due  to  the  estate  and 
which  he  did  not  represent  to  be  desperate,  were  to  be  con- 
sidered as  actual  assets  in  his  hands.  Lord  Ellenborough  said, 
"  You  must  prove,  presumptively  at  least,  that  these  debts  have 
been  paid;  that  presumption  may  depend  on  the  time  and  a 
number  of  other  circumstances;  but  upon  the  plea  of  plene 
administravit,  it  is  necessary  to  prove  that  effects  came  into 
the  hands  of  the  defendant;  this  is  the  universal  practice  (/i). 

The  inventory  would  seem  to  be  only  prima  facie  evidence,  inventory 
and  it  may  be  doubtful  whether  an  inventory  made  or  exhibited  ^J^7  vr^ma 

.    .  .      ^  .      facie 

by  one  executor  or  administrator  would  be  even  prima  facie  evidence, 
evidence  against  another  (i) . 

The  amount  of  the  probate  stamp  was  admissible  in  evidence,  Amount  of 
on  thi  issue  joined  on  a  plea  of  plene  administravit  (k).    And  ^^^^^ 
the  Court  of  King's  Bench,  in  Foster  v.  BlukelocTc  (l),  held  admissible  in 
that  the  probate  stamp  was  prima  facie  evidence  that  the  exe- 
cutor had  assets  to  the  amount  covered  by  the  stamp  (m).     But 
this  decision,  it  would  seem,  must  now  be  considered  as  over- 
ruled.    In  the  case  of  Steam  v.  Mills  (n),  Littledale,  J.,  and 
Parke,  J.,  expressed  their  dissent  from  it:    And  in  the  subse- 

(e)  The  defendant  proved,  by  a  witness,  who  went  to  demand  several 
of  them,  that  ho  could  not  recover  them,  and  accordingly  they  were 
allowed  as  desperate:  Selw.  ubi  supra. 

(/)  Young  v.  Cawdrry,  8  Taunt.  734;  8.  C,  nomine  Young  v. 
Cordery,  3  B.  Moore,  69. 

{g)  1  Stark.  N.  P.  0.  32. 

{h)  See  ante,  p.   1283. 

(i)  Steam  v.  Mills,  4  B.  &  Ad.  657.  The  same  would  probably  be 
true  of  the  account  of  the  pergonal  estate  to  be  delivcretl  pursuant  to 
43  Vict.  c.  14,  s.  10,  and  of  the  accounts  which  are  anne.xed  to  tho 
Inland  Revenue  affidavit,  pursuant  to  sect.  8  (3)  of  tho  Finance  Act, 
1894  (57  &  58  Vict.  c.  30). 

{k)  Mann  v.  Lang,  3  Ad.   &  E.   699. 

{I)  5  B.  &  C.  328. 

(to)  See  also  Curtis  v.  Hunt,  1  0.  &  P.  180,  where  Lord  Tenterdeu 
ruled  to  the  same  effect. 

(n)  4  B.  &  Ad.  657. 
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quent  case  of  Mann  v.  Lang{o),  Littledale,  J.,  said,  that  he 
could  not  say  that  the  stamp  on  the  probate  was  not  admissible; 
but  it  was  not  prima  facie  evidence  of  the  amount  of  assets: 
In  the  same  case  Lord  Denman  expressed  his  opinion,  that  if 
there  be  evidence  of  a  long  acquiescence  by  the  executor,  without 
re-demanding  any  of  the  duty,  it  is  prima  facie  evidence  of 
such  amount;  though  it  is  not  of  itself  evidence  of  such  amount: 
But  Paterson,  J.,  was  of  opinion,  that  it  is  not  such  prima  facie 
evidence,  even  if  a  long  acquiescence  is  shown.  This  subject 
was  again  considered  in  the  Court  of  Chancery,  in  the  case  of 
Lazonhy  v.  Raivso?i  (p),-  wheve  Lord  Cranworth,  C,  in  giving 
judgment,  said,  "  The  circumstance  of  an  executor  having  paid 
probate  duty  up  to  a  particular  amount,  may  be  prima  facie 
evidence  of  his  having  thought  that  the  testator  had  died 
possessed  of  property  represented  by  the  amount  of  the  stamp 
duty  paid:  But  the  probate  duty  is,  in  the  first  instance,  pay- 
able^on  the  whole  of  the  personal  estate  left  by  the  testator:  If 
it  cannot  all  be  got  in,  and  it  should  be  ascertained  that  it  was 
not  of  the  value  represented,  in  such  a  case  provision  is  made  for 
enabling  the  executor  to  get  a  return  of  the  amount  overpaid: 
Where,  therefore,  an  executor  has  not  made  any  application  for 
the  return  of  the  duty  which  he  may  have  paid  in  excess,  it  is 
a  step  in  evidence  towards  proving  an  admission  of  assets  to  the 
amount,  though  by  no  means  conclusive  evidence  that  the 
executor  had  made  a  correct  estimate  of  the  testator's  property. 
Much  might  depend  on  the  amount  overpaid,  and  the  pecuniary 
condition  in  life  of  the  executor,  whether  he  would  be  at  the 
trouble  of  getting  a  return  of  the  excess  of  duty  overpaid. 
Here  the  executor  paid  40Z.  in  respect  of  probate  duty,  and 
never  got  back  any  of  it,  and  I  think  it  certainly  amounts  to 
strong  presumptive  evidence  that  he  had  received  assets  to  the 
extent  covered  by  that  amount  of  duty;  but  it  is  not  an  absolute 
admission  that  he  did." 

An  admission  by  the  defendant,  that  a  debt  is  a  just  debt,  or 
a  promise  to  pay  it  as  soon  as  he  can,  is  not  evidence  to  cliai'ge 
him  with  assets:  for  such  an  admission  must  be  understood 
with  a  reasonable  intendment,  and  the  executor  could  not  mean 
to  pledge  himself  to  commit  a  devastavit,  by  paying  this  debt 
before  others  of  a  higher  nature  (g).     But  if  an  executor  com- 

(o)  3  Ad.  &  E.  699. 

(p)  4  De  G.  M.  &  G.  556;  cf.  Lloyd  v.  Coote,  ante,  p.  1507. 

Iq)  Hindsley  v.  Bussell,  12  East,  235;  2  Phillim.  Ev.  348,  6tli.edit. 
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pound  with  the  creditors,  and  afterwards,  at  the  suit  of  any  of  Compoond- 

thom,  plead  ylene  administramt,  proof  of  the  composition  would  creditors  is 

bo  conclusive  proof  of  assets,  and  the  Court  would  not  suffer  o^a^g^'^^to" 

him  to  give  evidence  of  no  assets  (r).     However,  an  executor  pay  the 

Avill  not  admit  assets  by  paying  interest  on  a  bond  due  from  the  ^°™P°^^  "^^■ 

testator  (s) :    for  it  would  be  unreasonable  that  he  should  be 

liable  for  the  whole  debt,  by  paying  a  part  out  of  his  own  funds, 

or  that,  because  he  has  enough  in  his  hands  to  pay  the  interest, 

ho  should  be  thereby  concluded  from  disputing  assets  for  th^ 

principal  (i). 

In  answer  to  the  proof  of  assets,  the  .executor  or  administrator  Evidence  for 

may  show  under  the  issue  joined  on  plene  admmistravit  (u),  that  ti\p  assets 

he  has  exhausted  the  assets,  by  discharging  other  demands  on  li^'se  been 
...       .       ,     .  1  />   1        1    •      -PC  /    \     exhausted, 

the  estate,  not  inferior  in  tlioir  nature  to  that  oi  tho  piaintiii  [x), 

or  even  by  the  payment  of  debts  of  inferior  degree,  without 

notice  of  the  plaintiff's  demand  (y).     Again,  the  executor  may 

show  that  he  has  disbursed  the  assets  in  the  expenses  of  the 

funeral,  or  of  probate  (0),  or  administration,  or,  as  it  should 

seem,  in  the  reasonable  charges  of  collecting'  the  debts  of  the 

deceased  (a) .     So  ho  may  show  tliat  ho  has  retained  money  in 

his  hands  to  pay  for  the  expenses  of  administration,  to  which 

ho  has  made  himself  liable,  without  proving  that  he  has  paid 

them  (6). 

Where  the  executor  shows  payments  made  by  him  to  the 

If  the  executor  refers  a  party  to  a  third  person, for  information  respect- 
ing tlie  effects  of  the  testator,  it  would  seem  that  an  admission  of  assets 
!by  such  third  person  will  bind  tho  executor:  Williams  v.  Innes,  1 
Camp.   364. 

(r)  Bull.  N.  P.  145. 

(s)  Cleverley  v.  Brett,  cited  by  BuUor,  J.,  5  T.  R.  8;  2  Phillim. 
Ev.  348,  6th  ed. 

(0  See  further  as  to  what  is  an  admission  of  assets,  post,  p.  1610. 

(u)  Beeves  v.  Ward,  2  Bing.  N.  C.  235. 

(x)  See  ante,  p.  791  et  seq. 

ly)  The  Oovernors  of  Chelsea  Waterworks  v.  Cowper,  1  Esp.  N.  P.  C. 
277;  ante,  p.  792.  But  according  to  the  judgment  of  Lawrence,  J., 
in  Rickey  v.  Hayter,  6  T.  R.  388,  these  payments  without  notice  must 
bo  pleaded. 

(z)  It  is  a  question  for  tho  jury  whether  the  executor  has  com- 
mitted a  devastavit  by  swearing  the  property  above  its  value  with- 
out reasonable  ground,  and  so  incurring  a  greater  stamp  duty  than 
was  requisite,  seeing  that  the  executor  is  bound  to  act  promptly,  and 
therefore  is  not  to  be  held  to  too  close  a  search  for  tho  testator's 
property:   Jackson  v.  Bowley,  Carr.  &  M.  97. 

(a)  Giles  v.  Dyson,  1  Stark.  N.  P.  C.  32.  But  ho  cannot  bo 
allowed  for  disbursements  in  the  schooling,  feeding,  and  clothing  of 
the  children  of  the  testator,  subsequently  to  his  decease:   Ibid. 

(b)  See  ante,  p.  1568;  Gillies  v.  Smither,  2  Stark.  N.  P.  0.  528. 
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extent  of  the  assets  proved  by  the  plaintiff  to  have  come  to 
his  hands,  the  plaintiff  may  show,  in  answer,  that  the  funds  so 
applied  did  not  come  to  the  defendant  as  executor,  but  were 
handed  to  him  in  trust  to  pay  the  testator's  debts,  and  were  not 
part  of  the  assets  first  proved  to  have  come  to  his  hands  (c) . 

The  defendant  could  not,  under  a  plea  of  yletne  administravit, 
give  evidence  of  the  existence  of  outstanding  debts  of  a  higher 
nature;  such  defence  must  have  been  pleaded  {d),  and  probably 
now  also  must  be  pleaded. 

Again,  the  defendant  could  not  show,  in  answer  to  proof  of 
assets,  that  he  had  applied  them  in  the  payment  of  debts  since 
the  commencement  of  the  suit;  for  under  plene  admiyiistravif, 
no  payments,  made  after  the  action  commenced,  could  be  given 
in  evidence  (e).  If,  therefore,  the  executor  had  paid  other 
creditors  of  superior  degree  after  action  commenced,  he  must 
have  pleaded  that  matter  specially,  and  if  he  has  paid  other 
creditors  of  equal  degree,  since  the  writ  issued,  he  ought,  it 
would  seem,  to  plead  the  fact  specifically  (/). 

It  would  seem  (as  there  has  already  been  occasion  to  point 
out)  {g),  that  if,  in  the  distribution  of  assets,  a  creditor  misleads 
an  executor,  either  by  laches  or  express  authority,  so  as  thereby 
to  induce  him  to  pursue  a  course  he  would  not  otherwise  have 
pursued,  the  creditor  is  precluded  from  complaining  of  an 
insufficiency  of  assets  {h).    So  where  a  party  entitled  to  a  legacy 

(c)  Marston  v.  Dovmes,  1  A.  &  E.  31. 

Id)  Bull.  N.  P.  141;  1  Saund.  333,  a,  note  (8);  ante,  p.  791. 

(e)  Dyer,  32,  a,  in  margine;  Com.  Dig.  Admon.  0.  (2);  Nightin- 
gale V.  Lee,  1  Freem.  110. 

(/)  E.   S.  0.  Ord.  XIX.  r.  4. 

Ig)  Ante,  p.  1082. 

(70  Richards  v.  Browne,  3  Bing.  N.  C.  499,  by  Tindal,  0.  J.:  ante, 
p.  1082.  It  was  held  in  Jewshury  v.  Mummery,  L.  E.  8  G.  P.  o%,  that 
a  defence  of  this  character  could  be  properly  pleaded  under  a  plea 
of  plene  administravit:  probably  now  it  would  have  to  be  specifi- 
cally pleaded  under  E.  S.  G.  1883,  Ord.  XIX.  r.  4.  A  creditor  does 
not  lose  his  right  to  sue  the  executors  by  mere  laches.  But  if  the 
cxeditor  misleads  the  executors,  so  that  they  are  thereby  induced  to 
part  with  the  assets  in  a  manner  which  would  be  a  devastavit,  then 
the  creditor  cannot  complain  of  the  devastavit.  Although  G.  J.  Tindal 
uses  the  word  "  laches,"  he  does  not  mean  that  mere  doing  nothing 
will  deprive  the  creditor  of  his  remedy;  he  means  "conduct"':  per 
Chitty,  J.,  Be  Birch,  27  G.  D.  622.  There  is  no  rule  in  equity  any 
more  than  in  law  that  the  mere  non-suing  by  any  specialty  creditor 
for  any  period  within  the  statutory  limit  of  twenty  years  is  such  negli- 
gence as  deprives  him  of  the  right  of  requiring  pajnment  of  the  specialty 
debt.  And  therefore  if  an  executor  disposes  of  the  estate  of  the 
testator  without  providing  for  a  liability  of  the  testator  under  a 
covenant,  he  will  be  liable  for  the  amount  as  upon  a  devastavit,  even 
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under  a  Will  has  a  claim  against  the  testator,  which,  he 
conceals  from  the  executors  tiU  after  he  has  received  his  legacy, 
he  cannot  afterwards,  in  an  action  against  the  executors,  object 
that  the  amount  of  the  legacy  was  not  paid  in  a  due  course  of 
administration  (^). 

Whenever  the  action  against  an  executor  or  administrator  can  judgment 
only  be  supported  against  him  in  that  chara-cter,  and  he  pleads  against  an 
any  plea  which  admits  that  he  has  acted  as  such  (except  a  release 
to  himself),  the  judgment  against  him  must  be,  that  the  plaintiff 
do  recover  the  debt  and  costs  to  be  levied  out  of  the  assets  of  the 
testator,  if  the  defendant  have  so  much;  but  if  not,  then  the 
costs  out  of  the  defendant's  own  goods  {k).  So  where  the 
executor  pleads  plene  administravit,  and  it  is  found  against  him, 
the  judgment  is  de  bonis  testatoris,  et  si  nan,  dc,  then  the 
costs  de  bonis  lyropriis  {I) . 

It  was  formerly  held  that  where  the  defendant  pleaded  ne 
unqws  executor  or  administrator,  or  a  release  to  himself,  and  it 
was  found  against  him,  the  judgment  was,  that  the  plaintiff 
do  recover  both  the  debts  amd  costs,  in  the  first  place,  de  bonis 
testatoris,  si,  dc,  and  si  non,  &c.,  de  bonis  propriis  (m).  The 
reason  alleged  was,  because  the  executor  could  not  but  know 
those  to  be  false  pleas:  But  the  same  reason  seems  equally  to 
apply  to  other  pleas  where  the  judgment  was  different  (?2). 
And  this  probably  would  be  held  no  longer  to  be  law,  especially 
as  the  rule  was  rather  a  pleading  result,  deduced  from  plead- 
ing admissions,  which  the  Court  would  not  let  the  defendant 
remedy  by  amendment,  than  a  punishment  inflicted  by  the 
Court,  which   had   indeed    no   jurisdiction    to   inflict   such   a 

punishment. 

after  the  lapse  of  eighteen  years:   Be  Baker,  20  0.  D.  230.     See  also 

ante,  p.  1081. 

(i)  Stroud  V.  Stroud,  7  M.  &  Gr.  417. 

(k)  1  Saund.  335,  note  (10),  to  Hancock  v.  Prowd;  Gorton  v. 
Gregory,  3  B.  &  S.  90.  The  Court  refused,  after  a  lapse  of  six  years, 
to  allow  a  judgment  for  the  debt  de  bonis  testatoris,  and  for  the  costs 
de  bonis  testatoris  et  si  non  de  bonis  propriis,  to  be  altei-ed  to  a  judg- 
ment generally  de  bonis  testatoris  et  si  non  de  bonis  propriis,  oven  if 
the  latter  were  clearly  the  judgment  to  which  the  plaintiff  was  entitled: 
the  distinction  being  between  an  alteration  to  diicliargc,  and  one  to 
fix,  tho  personal  liability  of  the  exooutor:  Burroughs  v.  Stevens,  5 
Taunt.   556. 

(Z)  1  EoU.  Abr.  931  (D.),  pi.  3;  Wentw.  Off.  Ex.  344,  14th  edit.; 
post,  p.    1581. 

(m)  Bro.  Exors.  34;  1  Roll.  Abr.  p.  930  (0.\  pi.  2,  8.  p.  933.pl.  15; 
Bull  V.  Wheeler,  Cro.  Jac.  648;  Wentw.  Olf.  Ex.  338.  340.  14th 
edit.;  1  Saund.  333,  b,  note  (10);  Hooper  v.  Summcrsett,  Wightw. 
20,   per  curiam.  (»)  1  Saund.  336,  b,  note  (10). 
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for  what  With  respect  to  the  amoimt  for  which  judgment  should  be 

judfrmcnt        entered  against  the  executor  upon  a  plea  of  plene  administravit, 
shall  bo  j£  |.j^g  executor  plead  either  a  general  or  special  plene  adminis- 

upon  a  pica  ^  ^ 

of  'pierie  tvavU,  he  is  liable  only  to  the  amount  of  the  assets  proved  to 

"travitT         be  in  his  hands  (a).      Thus  in  Harrison  v.  Beccles(p),  the 

plaintiff,  having  proved  a  debt  of  SOL,  took  a  verdict  on  the  non 

assumpsit  for  the  sum,  and  having  proved  25?.  assets  unadminis- 

tcred,  he  took  a  verdict  on  the  plene  administravit  for  that  sum, 

and  judgment  quando,  &c.,  for  the  residue  (g). 

(o)  1  Saund.  219,  &,  note  to  Wheatley  v.  Lane;  Jackson  v.  Lyon, 
Carr.  &  M.  97. 

{p)  Cited  3  T.  E.  688. 

(g)  Hancock  v.  Podmore,  1  B.  &  Ad.  265,  per  Bayley,  J.;  accord. 
The  following  form  is  taken  from  Serjt.  Williams'  note  in  Sir  E.  V. 
Williams'  edition,  1  Wms.  Saund.  608,  609,  for  entering  up  judgment 
on  the  two  issues  of  non  assv/mpsit  by  the  testator  and  of  plene  adminis- 
travit by  the  defendant,  to  which  the  plaintiff  replied  that  the  defendant 
had  assets  since  the  commencement  of  the  suit,  where  the  jury  find  the 
first  issue  for  the  plaintiff,  and,  on  the  second  issue,  that  the  defendant 
has  assets  to  satisfy  only  purt  of  the  debt:  "As  to  the  first  issue 
between  the  said  parties  within  joined,  [the  jurors]  upon  their  oath 
do  say,  that  the  within-named  William  Clarke  (the  testator),  in  his 
lifetime  did  undertake  and  promise  in  manner  and  form  as  the  said 
Francis  hath  above  thereof  complained  against  her  the  said  defendant 
Mary  (the  executrix),  and  they  assess  the  damages  of  the  said  Francis 
by  reason  of  the  not  performing  of  the  said  promises  and  undertakings, 
over  and  above  his  costs  and  charges  by  him  about  his  suit  in  this 
behalf  expended,  to  80Z.,  and  for  those  costs  and  charges  to  40s.  And 
as  to  the  last  issue  between  the  said  parties  witliin  joined,  the  jurors 
aforesaid  upon  their  oath  aforesaid  say,  that  the  said  Mary,  at  the 
time  of  the  commencement  of  the  suit  of  the  said  .Francis  in  this 
behalf,  and  since  had  goods  and  chattels  which  were  of  the  said 
William  at  the  time  of  his  death  in  her  hands  to  be  administered 
to  the  value  of  40L,  parcel  of  the  said  damages  above  assessed,  where- 
with she  the  said  Mary  might  have  satisfied  the  said  Francis  40Z., 
parcel  of  the  said  damages;  and  as  to  40L  residue  of  the  said  damages, 
that  the  said  Mary,  at  the  time  of  the  commencement  of  the  suit  of 
the  said  Francis  in  this  behalf,  or  ever  since,  had  not  any  other  goods 
and  chattels  which  were  of  the  said  William  at  the  time  of  his  death 
in  the  hands  of  the  said  Mary  to  be  administered,  wherewith  she  could 
have  satisfied  the  said  Francis  the  said  40L,  residue  of  the  said 
damages  so  assessed  as  aforesaid.  Therefore  it  is  considered  that 
the  said  Francis  do  recover  against  the  said  Mary  the  said  40L  by 
the  said  jury  in  form  aforesaid  found,  parcel  of  the  said  damages  of 
80Z.  above  assessed,  together  with  his  costs  and  charges  by  the  said 
jury  in  form  aforesaid  assessed,  and  also  35Z.  for  his  costs  and  charges 
of  increase  by  the  said  Court  of  our  said  lord  the  King  here  adjudged 
to  the  said  Francis  with  his  assent,  which  said  damages,  .costs,  and 
charges,  in  the  whole  amount  to  '11.,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  said  William  at  the  time  of  his  death  in  the 
hands  of  the  said  Mary  to  be  administered,  if  she  hath  so  much  in  her 
hands  to  be  administered,  and  if  not,  then  the  said  costs  and  charges, 
parcel  of  the  damages  last  mentioned,  amounting  to  37Z.,  to  be  levied 
of  the  proper  goods  and  chattels  of  the  said  Mary,  and  that,  &c.,  &c., 
and  that  the  said  Francis  do  recover  the  said  40L  residue  of  the  said 


Ch.  I.]  Administrators  at  Law.  1577 

When  several  executors  plead  plene  administravit  severally  judgment 
by  several  attorneys,  and  the  jury  find  that  one  of  them  only  adminis- 
has  assets,  judgment  shall  be  given  against  him  only  and  the  ^'"'''^'^^hen 
rest  shall  go  quit  (r).    So  too  in  Parsons  v.  Hmtcocke  (s),  where  several  exe- 
in  an  action  against  several  executors  they  all  pleaded  joi^itly  found  to 
that  they  had  fully  administered,  &c.,  and  the  plaintiff  proved  have  assets: 
assets  in  the  hands  of  some  only  of  the  defendants,  Parke,  J., 
directed  the  jury  to  find  a  verdict  for  the  plaintiff  against  the 
latter,  and,  as  to  the  other  executors,  to  find  a  verdict  for  the 
defendants  (i^). 

It  will  appear,  on  referring  to  the  description  above  given  of  executor's 
the  proper  mode  of  entering  judgment  against  executors  and  r^tht"J costs 
administrators  (m),  that,  when  defendants,  they  have  no  privi-  as  defendant: 
lege  as  to  costs;  but,  on  the  contrary,  are  liable  to  pay  them  de 
hcmis  propriis  if  there  are  no  assets  (x).    The  liability  as  well  as 
the  right  to  costs  in  the  case  of  executors  and  administrators  is 
governed,  as  in  the  case  of  ordinary  litigants,  by  the  provisions 
of  R.  S.  C.  1883,  Ord.  LXV.  (y). 

In  an  action  against  an  executor  or  administrator,  if  the  judgment  of 
defendant  pleads  plene  administramt,  and  it  cannot  be  proved  juturo: 
that  he  has  assets  in  hand,  the  plaintiff  may  confess  the  plea, 
and  take  judgment  immediately  of  assets  qiiando  acciderint,  or 
as  it  is  sometimes  called,  judgment  of  assets  in  fiituro(z). 
But  if  the  plaintiff  take  issue  on  the  general  or  special  plea  of 
plene  administravit,  and  it  be  found  against  him,  he  could 
not  under  the  former  practice  have  judgment  of  .assets 
quando,  &c.  {a). 

damages  in  form  aforesaid  assessed,  to  bo  levied  of  the  goods  and 
chattels  which  were  of  the  said  William  at  the  time  of  his  death,  or 
■which  since  the  pleading  of  the  said  second  plea  of  the  said  Mary, 
have  come  or  at  any  time  hereafter  shall  come,  to  the  hands  of  the 
said  Mary,  to  be  administered.     And  the  said  Mary  in  mercy,"  &c. 

(r)  Bellew  v.  Juchleden,  1  Eoll.  Abr.  929  (B.),  pl-  5- 

(s)  1  Mood.  &  Malk.  330. 

\t)  See  also  the  remarks  of  the  same  learned  judge  in  Cousins  v. 
Paddon,  2  Crompt.  M.  &  E.  558. 

(m)  Ante,  p.    1575. 

(.t)  See  Marshall  v.    Willder,  9  B.   &  C.  655,  658. 

(y)  See  ante,    pp.   1515,  1534. 

(z)  3Iary  Shipley's  Case,  8  Co.  134,  a;  Noell  v.  Nelson,  2  Saund. 
226;  Parker  v.  Dee,  3  Swanst.  532,  note  to  Drewry  v.  Thacker.  See 
tho  form  of  such  judgment,  1  Saund.  216,  217. 

(a)  1  Roll.  Abr.  929  (B.),  pl.  2;  2  Saund.  217,  note  (1)  to  Noellv. 
Nelson;  Lucas  v.  Jenner,  2  Dowl.  64,  per  Bayley,  B.  But  see  Hinds- 
ley  V.  Russell,  12  East,  232.  Tho  same  consotiucnco  does  not  seem 
to  follow  where  plene  administravit  is  ill  pleaded:  Harris  v.  Ooodwyn, 
2  M.  &  Gr.  414,  415,  per  Tindal,  C.  J. 
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judgment  of 
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Proceedings 
on  judgment 
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cutor de 
bonis 

testatoris  ; 
by  fieri 
facias : 


By  taking  judg-ment  of  assets  qucmdo  the  plaintiff  admits  that 
the  defendant  has  fully  administered  to  that  time(&):  And 
accordingly,  the  terms  of  the  judgment  are  that  the  plaintiff  do 
recover  his  debt  to  be  levied  of  the  goods  of  the  testator  which 
shall  thereafter  come  to  the  hands  of  the  executor.  And  in  debt 
or  scire  facias,  on  this  judgment  proof  of  the  executor's  receiving 
assets  was  always  at  the  trial  confined  to  a  period  subsequent  to 
the  judgment  (c).  And  it  is  right  that  such  be  the  rule  at  law; 
for  if  a  creditor  was  permitted  to  litigate  a  second  time  that 
which  has  been  once  settled  between  the  parties,  either  by 
verdict  or  admission,  an  executor  would  be  harassed  and 
involved  in  infinite  expense  and  litigation  (^). 

When  an  executor  or  administrator  pleads  pl&ne  admirds- 
travit,  or  judgments,  &c.,  outstanding,  and  plenie  administravit 
prceter,  and  the  plaintiff,  admitting  the  truth  of  the  plea,  takes 
judgment  of  assets  quamdo,  &c.,  the  executor  or  administrator 
is  not  liable  to  costs  de  bonis  propriis  (e) :  nor  does  he  seem 
liable  thereto,  when  he  pleads  plene  administravit  prceter,  and 
the  plaintiff  takes  judgment  of  the  assets  admitted  in  part, 
and  for  the  residue,  of  assets  quando,  &c.  (/).  But  it  would 
seem  that  though  an  executor  or  administrator,  in  such  case,  is 
not  personally  liable  to  pay  costs,  yet  that  judgment  may  be 
well  entered  for  them,  to  be  recovered  de  bonis  testatoris,  quando 
accid\erint  (g) . 

Formerly  there  were  two  modes  of  enforcing  a  judgment 
obtained  against  an  executor  de  bonis  testatoris:  1st,  by  fieri 
facias  (h),  or  scire  fieri  inquiry;  2nd,  by  an  action  of  debt  on 
the  judgment,  suggesting  a  devastavit. 

First,  as  to  the  proceeding  by  fieri  facias  or  scire  fieri 
inquiry:  If  the  sheriff  returned,  as  he  might  do  if  he  pleased, 
not  only  nulla  bona  but  also  a  devastavit,  to  a  fieri  facias  de 


(6)  2  Saund.  219,  note  (2);  Parker  v.  Dee,  3  Swaaist.  532,  note 
to  Drewry  v.  T hacker. 

(c)  Taylor  v.  Hohnan,  Bull.  N".  P.  169;  2  Saund.  219,  a,  note  (2). 

{d)  Mara  v.  Quin,  6  T.  R.  1;  2  Saund.  219,  a,  note  (2). 

(e)  1   Saund.  336,   h,  note;    Tidd,  980,  9th  edit. 

(/)  Tidd,  980,  9tli  edit. 

{g)  De  Tastet  v.  Andrade,  1  Chitt.  Eep.  629,  630,  in  notis;  Cox  v. 
Peacock,  4  Dowl.   134. 

(/))  He  may  also  proceed  to  enforce  his  judgment  by  attachment 
of  a  debt  due  to  the  estate  of  the  executor  under  E.  S.  0.  Ord.  XLV., 
and  a  Court  of  Equity  would  not  restrain  such  proceedings,  notwith- 
standing there  has  been  a  decree  -for  the  administration  of  the  estate,  if 
the  judgment  was  obtained  before  the  decree:  Fowler  v.  Roberts,  2 
Giff.   226. 
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bonis  testatoris  sued  out  on  a  judgment  obtained  against  an 
executor,  the  plaintiff,  according  to  the  ancient  practice,  sued 
out  execution  immediately  against  the  defendant  by  capias  ad 
satisf.,  or  fieri  facias  de  bonis  propriis  (^).  And  it  seems 
that  the  sheriff  runs  no  risk  by  returning  a  devastavit;  for 
the  judgment,  and  no  assets  to  be  found,  was  sufficient  evi- 
dence of  a  devastavit,  in  an  action  against  him  for  a  false 
return  (fc). 

But  if  the  sheriff'  returned  nulla  bona  generally,  without  also  by  scire  fieri 
returning  devastavit,  the  ancient  course  was  to  issue  a  special 
writ,  for  the  sheriff  to  inquire  by  a  jury  whether  the  defendant 
had  wasted  any  of  the  goods  of  the  deceased:  And  if  a  devastavit 
were  found,  and  returned  by  the  sheriff,  a  scire  facias  issued  for 
the  defendant  to  show  cause  why  the  plaintiff  should  not  have 
execution  de  bonis  propriis,  to  whicli  scire  facias  the  defendant 
might  appear  and  plead.  Subsequently,  for  the  sake  of  expe- 
dition, the  inquiry  and  scire  facias  were  made  out  in  one  writ, 
whicli  was  called  a  scire  fieri  inquiry;  reciting  the  judgment, 
fieri  facias,  and  return  of  nulla  bona,  and  after  suggesting  a 
devastavit,  commanding  the  sheriff  to  cause  the  debt  or  damages 
and  costs  to  be  made  of  the  goods  of  the  testator  or  intestate,  if, 
&c.;  and  if  not,  then,  if  it  shall  appear  by  inquisition  that  the 
defendant  hath  wasted  the  goods  of  the  deceased,  to  give  notice 
to  the  defendant  to  appear  in  Court  at  the  return  of  the  writ  to 
show  cause  why  the  plaintiff  ought  not  to  have  execution  de 
bonis  propriis :  And  the  same  notice  of  executing  sucli  writ 
was  required  as  of  a  common  writ  of  inquiiy  (l). 

The  most  usual  mode  of  proceeding  has  been  by  action  of  debt 
on  the  judgment  suggesting  a  devastavit. 

The  executor  could  not  plead  plene  administravit  to  the  scire 
fieri  inquiry;  because  the  judgment  against  him  was  conclusive 
that  he  had  assets  to  satisfy  it  (7n).  Neither  could  ho,  upon  the 
taking  of  the  inquisition,  give  in  evidence  the  want  of  assets  (n): 
And  it  should,  therefore,  seem,  that  the  jury  were  bound,  upon 

(0  1  Saund.  219,  note  (8),  to  Wheatleij  v.  Lane.  The  fieri  in- 
quiry is  only  for  the  S3curity  of  the  sheriff:  Bock  v.  Lcijh'on,  1 
iSalk.  310;   Chitty's  Archbold,  14th  edit.  1120. 

(k)  Bock  V.  Leiqhton,  cited  3  T.  R.  692;  S.  C,  1  Sa!k.  310. 

(0  TIdd,  1113,  1114,  9th  edit.  S;>e  the  a-count  of  the  cstiblish- 
laent  of  this  practic3:   1  Saund.  219,  a,  note  to  WheaVey  v.  Lane. 

(m)  Soo  mite,    p.    1564. 

In)   1    Saund.   219,  d. 
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the  judgment  being  put  in  evidence,  together  with  the  fi.  fa. 
and  the  return,  to  find  a  devastavit,  as  suggested  in  the  writ, 
unless  the  executor  could  show  that  there  were  goods  of  the 
testator,  which  might  have  been  taken  in  execution,  and  that  he 
showed  them  to  the  sheriff  (o) .  Accordingly,  in  a  case  where 
the  under-sheriff,  on  taking  the  inquest,  directed  the  jury  that 
the  plaintiff  was  bound  to  give  evidence  of  the  executor's  having 
property  of  the  testator  in  his  hands,  and  subsequently  returned 
nulla  bana  testatoris,  the  Court  quashed  the  return  and  awarded 
a  new  scire  fieri  inquiry  (p).  However,  the  return  of  a 
devastavit  was  not  conclusive,  whether  found  by  the  inquisition, 
or  returned  by  the  sheriff;  and  therefore  the  executor  might 
traverse  it,  by  denying  the  devastavit,  and  taking  issue  on  it  (q). 
And  upon  the  trial  of  such  an  issue  he  might  show  that  he  had 
not  wasted  the  goods  of  the  testator,  but  was  rea;dy  to  give  them 
to  the  sheriff,  so  that  it  was  the  sheriff's  fault  that  he  did  not 
make  the  debt  out  of  them  (r). 
by  action  of  The  action  of  debt  on  the  judgment  suggesting  a  devastavit 
debt  suggest-  ^^g  substituted  in  lieu  of  the  proceeding  by  scire  fieri  in- 

ing  a  devcis-  ^   ^  .  .  . 

tavit.  quiry(s).      The  foundation   of   this   action   is  the  judgment 

obtained  against  the  executor:  which,  as  there  has  been  already 

occasion  to  show  (t),  is  conclusive  upon  him  to  show  that  he  has 

assets  to  satisfy  such  judgment.     If,  therefore,  upon  a  fieri 

facias  de  bonis  testatoris,  on  a  judgment  obtained  against  an 

executor,  either  no  goods  can  be  found  which  were  the  testator's, 

or  not  sufficient  to  satisfy  the  demand  (or,  which  is  the  same 

thing,  if  the  executor  will  not  expose  them  to  the  execution), 

that  is  evidence  of  a  devastavit;   and,  therefore,  it  is  very 

reasonable  that  the  executor  should  become  personally  liable 

and  chargeable  de  bonis  propriis  (?/■). 

This  action  may  be  brought  upon  the  judgment  against  the 

executor,  upon  a  bare  suggestion  of  a  devastavit,  without  any 

writ  of  fi.  fa.  first  taken  out  upon  the  judgment  (x).     But  the 

(o)  1  Saund.  219,  d;  Leonard  v.  Simpson,  2  Bing.  N.  C.  179,  180. 

Ip)  Palmer  v.  Waller,  1  Mees.  &  Wei.  689;  8.  C,  5  Dowl.  315. 

Iq)  1  Saund.  219,  c;  Merchant  v.  Driver,  ibid.  306;  Blackmor  v. 
Mercer,  2  Saund.   402. 

(r)  See  1  Saund.  219,  c;  2  Bing.  N.  C.  180,  181. 

(s)  Berwick  v.  Andrews,  2  Lord  Eaym.  974;   1  Saund.  219,  a,  note. 

(0  Ante,  p.    1564. 

(m)  1  Saund.  219,  h,  nots  (8),  to  Wheatley  v.  Lane;  Blackmor  v. 
Mercer,  2  Saund.  403;  Erving  v.  Peters,  3  T.  E.  686;  Farr  v.  New- 
man,  4  T.   E.   637. 

(x)    Wheatley  v.  Uvne,  1   Sid.   397;    1   Saund.  219,  c,  note. 
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usual  course  is,  first  to  sue  out  a  fieri  facias  upon  the  judgment, 
and,  upon  the  sheriff's  return  of  nulla  hmm,  to  bring  the  action, 
and  state  the  judgment,  the  writ,  and  return,  in  the  declaration 
or  statement  of  claim;  and,  on  the  trial,  the  record  of  the 
judgment,  the  fieri  facias,  and  the  return,  will  be  sufficient 
evidence  to  prove  the  case  («/). 

In  this  form  of  action  the  judgment  was  de  bonis  propriis  (z). 
The  executor  or  administrator  might  plead  that  he  did  not 
waste,  &c.,  in  manner  and  form,  &c.,  and  under  this  plea  he 
might  give  in  evidence,  that  there  were  goods  of  the  testator, 
which  might  have  been  taken  in  execution,  and  that  ho  showed 
them  to  the  sheriff  (a).  But  the  executor  or  administrator 
could  not  plead  piene  administravit,  or  any  other  plea  which  put 
his  defence  upon  want  of  assets:  For  such  plea  would  be 
contrary  to  what  was  admitted  by  the  judgment:  And  if  the 
truth  were,  that  he  had  no  assets,  he  should  have  set  it  up  as  a 
defence  to  the  original  action,  and  having'  neglected  to  do  so,  he 
was  not  permitted  to  say  so  afterwards  (6).  Again,  if  he  had 
pleaded  ple^ie  administravit  to  the  original  action,  and  the 
judgment  was  had  upon  a  verdict  finding  that  he  had  assets,  he 
was  equally  concluded  from  saying  that  he  had  no  assets  (c). 
And,  for  the  same  reason,  he  could  not  give  in  euide)ice  the  want 
of  assets  on  the  trial  of  the  devastavit  (of). 

If  an  executor  allows  judgment  hj  default  to  go  against 
him,  this  is  an  admission  of  assets,  but  it  does  not  justify  a 
judgment  de  bonis  propriis  against  him,  for  no  such  judgment 
can  be  entered  unless  a  devastavit  is  proved.  But  after  a  return 
of  nulla  bona  testatoris  the  plaintiff  may  bring  a  second  action 
for  the  debt,  for  such  a  return  is,  in  the  absence  of  an  ansAvor, 
proof  of  a  devastavit  and  the  defendant  is  estopped  by  the  first 
judgment  from  denying  assets.  The  judgment  in  the  second 
action,  if  the  defendant  again  makes  default  will  then  bo  de 
bonis  testatoris  et  si  non  de  bonis  pi'op'iis  as  to  both  debt  and 
costs  (e). 

(y)  Challoner  v.  Challoner,  citotl  in  Skclfon  v.  Ilawling,  1  Wils.  259; 
Erviyig  v.  Peters,  3  T.  R.  685;  1  Saund.  219,  c;  S.  P.  whoro  an 
irregular  testatum  -fi.  ja.  had  been  issued  and  returned  nulla  bona: 
Leonard  v.  Simpson,  2  Bing.  N.  0.  176. 

(z)   Warren   v.   Consett,   2    Lord    Eaym.    1502. 

{a)  1  Saund.    219,  c,  not"^,  ante,  p.  1580. 

(b)  1   Saund.   219,  c,  note. 

(c)  Erving  v.   Peters,  3  T.   R.  693. 
{d)  Rock  V.  Leighton,  1  Salk.   310. 

(e)  Rock  V.  Leighton,  supra;  Leonard  v.  Simpson,  supra;  Tramp- 

49(2) 
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If  a  man  obtained  judgment  ag-ainst  an  executor,  and  died, 
his  executor  might  bring  an  action  upon  the  judgment  against 
the  executor,  suggesting  a  devastavit :  for  such  an  action  is 
brought  against  the  same  person  against  whom  the  judgment 
was  had,  and  by  that  judgment  assets  were  admitted  (/).  So, 
on  the  other  hand,  if  a  judgment  was  had  against  an  executor, 
who  afterwards  died,  an  action  might,  after  the  stat.  30  Car.  II. 
0.  7  {g),  be  brought  against  his  executor  or  administrator,  upon 
the  judgment,  suggesting  a  devastavit  by  the  first  executor,  and 
the  judgment  was  as  conclusive  upon  the  representative  of  the 
executor,  as  it  was  upon  the  executor  himself.  Therefore,  if  an 
action  of  debt,  suggesting  a  devastavit  by  the  first  executor  in 
his  lifetime,  was  brought  against  his  executor  or  administrator, 
he  could  not  have  pleaded  that  the  first  executor  fully  adminis- 
tered the  goods  of  the  first  testator,  or  any  other  plea,  purporting 
that  he  (that  is,  the  first  executor)  had  no  assets  to  satisfy  the 
judgment,  any  more  than  the  executor  himself  could  have 
done  (/^).  For  whatever  act  of  the  executor  would  have  made 
him  personally  liable  and  chargeable  with  the  payment  of  the 
demand  de  bonis  propriis,  by  virtue  of  the  statute,  made  his 
perso7ial  estate  liable  in  the  hands  of  his  executor  or  adminis- 
trator (^).  But  the  executor  or  administrator  of  the  executor 
might  plead,  that  he,  the  defendant,  had  fully  administered  all 
the  estate  of  his  own  testator  or  intestate  (j) .  Moreover  the 
judgment  in  the  action,  when  brought  against  the  executor  or 
administrator  of  the  executor,  against  whom  the  judgment  was 
obtained,  was  de  bonis  testa.toris,  or  intestati  {k) . 

But  no  action  of  debt  suggesting  a  devastavit  by  the  executor 
lay  against  him  upon  a  judgment  obtained  against  his  testator : 
because  that  w^as  no  admission  of  assets  by  the  executor:  and, 
therefore,  in  such  cases,  it  was  necessary  to  revive  the  judgment 
against  the  executor,  to  make  him  a  party  to  it  (I). 

If  the  testator  died  after  execution  was  sued  out,  the  writ 


son  V.  Clarke,  17  T.  L.  E.  455;  Lacons  v.  Warmoll,  [1907]  2  K.  B. 
at  p.    360.      See  ante,  p.    1575. 

(/)  Berwick  v.  Andreius,  2  Lord  Eaym.  971;  S.  C,  1  Salk.  314; 
ante,  p.  609. 

{g)  See    ante,  p.    1340.    ' 

{h)  Skelton  v.  Hawling,  1  Wils.   258. 

(i)  1  Saund.  219,  d,  note. 

{j)  1  Saund.    219,  e,  note.     See  qx)it,  p.  1588. 

[k)  1   Saund.  219,  /,  note. 

{I)  Crosby  v.  Oeering,  cited  in  Berwick  v.  Andrews,  2  Lord  Eaym. 
972. 
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could  bo  still  executed  on  his  goods  in  the  hands  of  his  executors, 
without  taking  any  further  proceeding  (m). 

But  generally  speaking,  if  a  defendant  died  after  a  final 
judgment  against  him,  and  before  execution,  the  plaintiff  could 
not  have  execution  without  reviving  the  judgment  against  the 
personal  representative  of  the  defendant  («) .  If,  indeed,  there 
were  two  or  more  defendants,  and  one  of  them  died  after  judg- 
ment, but  before  execution,  the  plaintiff  was  not  put  to  revive 
the  judgment  against  the  personal  representative  of  the  deceased, 
but  execution  might  be  had  without  it  against  the  survivors, 
within  a  year(o).  But  the  execution  in  such  case  was  taken 
out  in  the  joint  names  of  all  the  defendants,  othei-wise  it  would 
not  have  been  warranted  by  the  judgment  (p). 

Before  the  Common  Law  Procedure  Act,  1852,  the  judgment 
was  revived  by  a  writ  of  scire  facias,  which  stated,  that  the 
testator  died,  having  made  the  defendant  his  executor,  or,  in  the 
case  of  an  administrator,  the  death  of  the  intestate,  and  the 
grant  of  administration;  and  it  called  on  the  defendant  to  show 
why  the  plaintiff  should  not  have  execution  of  the  debt  or 
damages,  to  be  levied  of  the  goods  and  chattels  which  were 
of  the  testator  or  intestate  at  the  time  of  his  death,  in  the 
defendant's  hands  to  be  administered  (g). 

But,  under  that  statute  the  plaintiff  might  either  sue  out  a 
writ  of  revivor  in  the  form  given  by  the  Act,  or  apply  to  the 
Court  or  a  Judge  for  leave  to  enter  a  suggestion  on  the  roll, 
that  he  was  entitled  to  have  execution  thereon:  And  the  Act, 
in  the  129th  and  two  following  sections,  prescribes  the  mode  of 
proceeding,  and  course  to  bo  pursued  in  respect  of  each  of  these 
substitutes  for  a  scire  facias. 

With  respect  to  the  pleas  which  an  executor  or  administrator 
might  have  pleaded  in  his  defence,  he  could,  it  S6)ems,  have 
pleaded  pletie  administravit,  or  a  plea  that  he  had  Jiothing  in 
his  hands  at  the  time  of  the  death  of  his  testator  or  intestate, 
or  that  no  goods  came  to  his  hands  except  so  much,  if  any  did, 
and  show  how  he  administered  them  (r). 

(m)  1   Chitt.y's  Archb.   810,  14th  cclit. 

(«)  2  Saund.  6,  noto  (1)  to  Jeffreson  v.  Morion. 

(o)  Tidd,  1120,  9th  edit.  (/>)  Ibid. 

(g)  Tidd,  1119,  9th  edit.  In  a  scire  facias  oa  a  iudgmont  roC()Voi*ed 
by  an  executoi",  the  death  of  the  testator  need  not  nave  boon  expressly 
averred:  Moorfoot  v.  Chivers,  1  Stra.  031;  S.  C,  2  Lord  I{;iym. 
1395;   Tidd,  ubi  supra. 

(r)  Newton  v.  Richards,  1  Salk.  296;  4  Mod.  296;  1  Lord  Ravm. 
3,  4;  2  Saund.  72,  dd,  noto  (4);  Ilickei/  v.  Hai/tcr,  6  T.  E.  384. 
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After  the  plaintiff  had  obtained  judgment  and  execution 
against  the  executor,  he  might  bring  an  action  of  debt  in  the 
debet  and  detinet  on  the  latter  judgment  against  the  executor, 
suggesting  a  devastavit :  And  in  such  action  the  judgment  was 
conclusive  against  the  defendant,  that  ho  had  assets:  Therefore 
he  could  not  plead  plejie  administravit ;  and  the  judgment  was 
de  bonis  propriis  (s) . 

Since  the  passing  of  the  Judicature  Act  it  would  seem  that 
the  judgment  creditor,  on  a  judgment  against  the  testator, 
would  have  to  apply  for  leave  to  issue  execution  under  R.  S.  C. 
1883,  Ord.  XLII.  r.  23,  and  if  the  executor  deny  on  the  hearing 
of  the  summons  that  he  has  in  his  hands  assets  of  the  testator 
against  which  execution  ought  to  go,  the  Judge  may  order  that 
any  issue  or  question  necessary  to  determine  the  rights  of  the 
parties  shall  be  tried  in  any  of  the  ways  in  which  any  question 
in  an  action  may  be  tried:  and  that  the  issue  would  be  so 
framed  as  to  allow  the  executor  to  raise  any  of  the  defences 
which  he  formerly  could  have  raised  on  the  writ  of  scire  facias, 
or  under  the  Common  Law  Procedure  Act.  There  seems  to  be 
nothing  in  the  Order  which  enables  the  creditor  to  raise  an  issue 
of  devastavit  under  the  proceedings  directed  by  it. 

Leave  given  under  Ord.    XLII.   r.   23,  to  issue  execution 

against  the  executor  of  a  deceased  judgment  debtor  does  not 

operate  as  a  judgment  against  the  executor;  it  merely  dispenses 

with  the  necessity  of  recovering  judgment  against  him,  and 

consequently  does  not  satisfy  the  requirements  of  sects.  14  and 

15of  1  &2Vict.  c.  110(0- 

Proceedings         If  a  judgment  of  assets  quando  acciderint  has  been  entered 

on  judgment   against  an  executor  and  administrator,  the  plaintiff  cannot  have 

of  assets  »«         =>  . 

futuro.  execution  until  some  assets  come  into  the  hands  of  the  defendant. 

If  assets  come  to  the  hands  of  the  executor  or  administrator 
the  plaintiff  can  apply  for  leave  to  issue  execution  under  clause 
(c)  of  Ord.  XLII.  r.  23,  above  mentioned,  which  provides  that 
where  a  party  is  entitled  to  execution  upon  a  j  udgment  of  assets 
in  futuro  the  party  alleging  himself  to  be  entitled  to  execution 
may  apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution 
accordingly:  And  such  Court  or  Judge  may,  if  satisfied  that 
the  party  so  applying  is  entitled  to  issue  execution,  make  an 

(s)  Hope  V.   Bague,  3  Bast,   2. 

{t)  Stewart  v.  Rhodes,  [1900]  1  Ch.  386;  ante,  pp.  662,  note  (m), 
1354. 
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order  to  that  effect,  or  may  order  that  ajiy  issue  or  question 
necessary  to  determine  the  rights  of  the  parties  shall  be  tried  in 
any  of  the  ways  in  which  any  question  in  an  action  may  be 
tried. 

Although  the  old  practice  has  been  superseded,  under 
which  the  plaintiff  proceeded  by  an  action  of  debt  upon 
the  judgment,  or  by  the  writ  of  revivor,  substituted  by  the 
C.  L.  P.  Act,  1852,  in  lieu  of  a  scire  facias,  yet  it  seems  con- 
venient to  retain  in  this  Edition  the  statement  of  the  pleadings 
and  necessary  allegations  under  a  scire  facias,  because  such 
statement  will  furnish  a  guide  as  to  what  the  judgment  creditor 
must  allege  in  his  affidavit  to  entitle  him  to  leave  to  issue 
execution  under  Ord.  XLII.  r.  23,  and  as  to  the  form  of  the 
issue,  should  one  be  directed. 

If  the  judgment  was  in  the  ordinary  form,  it  was  held 
necessary  to  state,  in  the  writ  of  scire  facias,  that  the  assets  came 
to  the  executor's  hands  after  the  judgment;  for  that  the  scire 
facias  must  pursue  the  terms  of  the  judgment,  which,  in  this 
case,  were,  that  the  plaintiff  do  recover  his  debt  to  be  levied  of 
the  goods  of  the  testator  which  shall  thereafter  come  to  the  hands 
of  the  executor:  Therefore,  whore  a  scire  facias,  on  such  a 
judgment  as  this,  of  assets  qvxindo  acciderint,  stated  that  divers 
goods,  &c.,  of  the  testator,  sufficient  to  pay,  &c.,  had  come  to, 
and  were  in  the  hands  of  the  defendant  to  be  administered,  &c., 
without  stating  that  those  goods  had  come  to  the  defendant's 
hands  since  the  judgme:nt,  and  prayed  execution  against  the 
defendant  to  be  levied  of  those  goods,  according  to  the  form 
and  effect  of  his  said  recovery,  &c.,  the  defendant  pleaded,  that 
after  the  plaintiff's  judgment,  no  goods,  &c.,  of  the  testator  had 
come  to  the  defendant's  hands  to  be  administered,  &c. ;  to  which 
the  plaintiff  replied,  that  divers  goods,  &c.,  had  come  to  the 
defendant's  hands,  without  adding,  since  the  judgment ;  and 
on  demurrer  it  was  adjudged,  that  the  scire  facias  was  wrong, 
for  want  of  the  words  ''after  the  judgment :  "  For  when  an 
executor  pleads  plene  administravit,  the  plaintiff  may  either 
deny,  or  admit  that  allegation:  if  ho  admits  it,  he  takes 
judgment,  and  prays  that  his  debt  may  be  levied  of  such  assets 
as  may  afterwardii  come  to  the  hands  of  the  executor  to  bo 
administered;  the  jn-aying  of  judgment  is  an  admission  that 
there  arc  no  assets  in  the  executor's  hands  at  that  time  (?/.). 

{u)  Taylor  v.  Ilolman,  Bull.   N.  P.   109;    2  Sauiul.  219,  a.  note. 
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.Where,  upon  a  suggestion  of  assets,  a  scire  facias  was  taken 
out,  and  assets  were  found  for  part,  judgmicnt  was  given  to 
recover  so  much  immediately,  and  the  residue  of  assets  in 
futuro  (x) . 


Remedies 
against 
executor  of 
executor. 


For  those  causes  of  action  which  are  sustainable  against  an 
executor  in  respect  of  the  acts  of  the  deceased,  the  plaintiff,  on 
the  death  of  a  sole  executor,  may  maintain  the  action  against 
his  executor:  for  the  executor  of  such  executor  is,  to  all  intents 
and  purposes,  the  executor  and  representative  of  the  first 
testator  (y).  But,  on  the  death  of  an  executor,  without 
appointing  an  executor  of  his  own,  or  on  the  death  of  an  ad- 
ministrator, the  actions  above  mentioned  must  be  brought 
against  the  administrator  de  bonis  non  (0). 

With  respect  to  the  remedies  for  the  devastavit  of  an  executor 
or  administrator,  in  the  event  of  his  death,  it  has  already 
appeared  (a)  that,  at  common  law,  no  executor  or  administrator 
was  answerable  for  a  devastavit  by  his  testator  or  intestate: 
But,  by  the  statutes  30  Car.  II.  c.  7,  and  4  &  5  Will.  &  Mary, 
c.  24,  s.  12,  this  defect  has  been  remedied  {h).  So  that,  since 
these  statutes,  if  a  judgment  be  recovered  against  an  executor, 
who  afterwards  dies,  an  action  may  now  be  brought  against  his 
executor  or  administrator,  suggesting  a  devastavit  by  the  first 
executor  (c) .  And  in  every  case  where  the  executor  in  his  life- 
time was  in  any  way  guilty  of  any  act  which  amounts  in  law  to 
a  devastavit,  such  as  exhausting  the  assets  by  payment  of  debts 
of  an  inferior  degree  before  those  of  a  superior,  and  the  like,  an 
action  may  be  brought  against  the  executor,  or  administrator  of 
such  executor,  suggesting  a  devastavit  by  the  former  executor. 
And  the  judgment  must  \>q  die  bonis  testatoris  {d). 


Executor  is 
within  the 


By  51  &  52  Vict.  c.  43,  s.  95,  an  executor  or  administrator 

(x)  Ferryman  v.  Westwood,  cited  in  1  Ventr.  95,  and  1  Sid.  448. 

{y)  See  ante,  p.  174. 

(z)  See  ante,  p.  385  et  seq. 

(a)  Ante,  p.   1340. 

(&)  Ante,  p.  1340.  See  the  observations  of  Wood,  V.-C,  on  these 
statutes  in  Thome  v.  Kerr,  2  Kay  &  J.  63,  64.  But  the  statute  of 
30  Car.  II.  c.  7,  was  held  not  to  make  an  executor  of  an  executrix 
de  son  tort  liable  for  a  breach  of  contract  committed  by  the  person 
■with  whose  property  the  executrix  de  son  tort  has  intermeddled: 
•Wilson  V.  Hodson,  L.    E.    7  Ex.    84,  ante,  p.    182,  n.    (/). 

(c)  See  ante,   p.   1580. 

{d)  1  Saund.  219,  e,  f,  note  (8)  to  Wheatley,  v.  Lane;  Coward  v. 
Gregory,  L.  E.  2  0.  P.  153,  137. 
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may,  sue  or  be  sued  in  the  County  Court  as  if  he  were  a  party  County 

,  .  •    1  j_  /   N  Court  Act. 

m  his  own  right  {e). 

Where  the  lessee  of  lands  dies  before  the  expiration  of  the  Ecmedy 
term,  and  his  executor  or  administrator  continues  in  possession  efwutor  by 
during  the  remainder,  a  distress  may  be  taken  for  rent  due  for  distress, 
the  whole  term  (/) .     And  the  executor  or  administrator  cannot 
plead  'plene  administravit  in  bar  to  the  avowry  {g) .      So   the 
distress  may  be  taken  by  virtue  of  the  stat.  8  Ann.  c.   14, 
ss.  6  and  7,  within  six  months  after  the  determination  of  the- 
tenancy,  if  the  executor  or  administrator  continues  in  posses- 
sion {h). 

The  death  of  either  party  is  the  countermand  of  a  warrant  of  Judgment 

attornej^  to  confess  judgment  (i);  and,  therefore,  upon  a  motion  entered  on 

to  enter  up  judgment,  if  it  appears  that  the  defendant  is  dead,  ^',^"^g*^  *^^j. 

the    Court   will   not   grant   the    motion  {k).     So   a   cognovit  cognovit 

mtionem  is  revoked  by  the  death  of  the  party  (?)•  testator?" 

There  has  already  been  occasion  to  consider,  in  cases  of  arbi-  Proceeding 
tration,  the  effect  of  the  death  of  either  party,  before  or  after  executor  on 
the  making  of  the  award  (m).     It  may  here  be  observed,  that  i^^ference  to 

o  .  J,        arbitration 

the  Court  will  not  grant  an  attachment  against  an  executor  for  by  testator, 
the  non-performance  of  an  award,  which  was  made  under  a 
reference  by  rule  of  Court  entered  into  by  the  testator  (n). 

If  a  solicitor's  bill  against  the  testator  should  be  referred  to  Liability  of 
taxation  after  his  death,  questions  of  difficulty  may  arise  as  to  p^y  an  at- 
the  effect  of  the  order  for  payment  by  the  executor  or  adminis-  *f["j?y'^  ^^^^ 
trator  of  the  sum  found  due.     In  cases  where  justice  requires  taxation. 

(e)  Seo   ante,    p.    1517. 

(/)  Wcntw.  Off.  Ex.  291,  14th  edit.;  Braithwaite  v.  Cooksey,  1 
H.  Black.  465. 

{g)  Wentw.  uhi  supra. 

{h)  Braithwaite  v.  Cooksey,  1  H.  Black.   465. 

(i)  See  ante,  p.  675;   Tidd,  551,  9t.h  edit. 

Ik)  Tidd,  561,  9th  edit.;  Harden  v.  Forsyth,  1  Q.  B.  177.  It  will 
make  no  difference  that  the  defendant,  by  tlie  memorandum  <in  tho 
warrant,  agreed  for  himself  and  his  executor  that  it  shouUl  bo  lawful 
to  enter  up  judgment  at  any  time,  notwithstanding  he  should  be  dead: 
Heath  v.  Brindley,  2  A.  &  E.  365. 

{I)  Seo  Chitty's  Archbold,  14th  edit.  12197  et  seq.  as  to  tho  law  and 
practice  relating  to  judgments  by  cognovit  or  upon  a  warrant  of 
attorney;   and  see  also  Practice  Masters'  Rules,  (18)  and  (25). 

(m)  Ante,   p.  676. 
»     (n)  Newton  v.   Walker,  Willes,  315. 
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Proceedings 
against 
executors  of 
parties  to 
bills  of 
exchanore. 


that  the  order  for  taxation  should  be  made,  and  it  nevortholess 
ai^pears  probable  that,  by  reason  of  deficiency  of  assets,  or  the 
like,  payment  of  the  amount  found  to  be  due  ought  not  to  be 
made  without  further  investigation,  the  Court  or  Judge,  by 
whom  the  order  for  taxation  is  made,  ought,  it  would  seem, 
to  abstain  from  adding  the  usual  order  for  payment  or  tho 
delivery  up  of  deeds  (o) . 

If,  when  a  bill  of  exchange  becomes  due,  and  is  dishonoured, 
the  drawer  or  indorser  is  dead,  notice  of  the  dishonour  ought  to 
be  given  to  his  personal  representative,  if  such  there  be,  and 
with  the  exercise  of  reasonable  diligence  he  can  be  found  (p). 
Where  the  drawee,  acceptor,  or  maker  is  dead,  and  no  place  of 
payment  is  specified,  the  bill  or  note  must  be  presented  to  his 
personal  representative,  if  such  there  be,  and  with  the  exercise 
of  reasonable  diligence  he  can  be  found  {q).  Where  the  bill  is 
made  payable  and  is  presented  at  the  proper  place,  and  after  the 
exercise  of  reasonable  diligence  no  persons  authorized  to  pay  or 
refuse  payment  can  be  found  there,  it  is  not  necessary  to  present 
it  also  at  the  house  of  the  executor  or  administrator  (r) .  In  case 
there  is  no  representative,  the  holder  should  demand  payment 
at  the  house  of  the  deceased  (s) .  If  the  holder  of  a  bill  made 
the  acceptor  his  executor,  and  died,  this,  which  at  law  {t) 
operated  as  a  discharge  of  the  debt,  by  making  the  debtor 

(o)  See   Re  Dalhy,   8   Beav.   489. 

(23)  Byles  on  Bills,  17tli  edit.  279;  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  s.  49  (9);  Chalmers  on  Bills  of  Exchang'e, 
7th  edit.  p.  175.  In  America  it  has  been  held  that  where  the  indorser 
of  a  note  is  dead  at  the  time  it  becomes  due,  and  there  are  executors 
or  administrators  at  that  time  known  to  the  holder,  notice  must  be 
given  to  them;  but  that  if  there  are  no  personal  representatives  at  the 
time,  a  notice  sent  to  the  residence  of  his  family  is  sufficient,  and 
that  it  is  not  necessary  afterwards  to  give  notice  to  executors  or 
administrators,  subsequently  becoming  such:  Merchcmt's  Bank  v.  Birch, 
17  Johns.  E.  25;   Bayley,  418,  Amer.  edit. 

(q)  Byles  on  Bills,  17th  edit.  230;  Chalmers  on  Bills  of  Exchange, 
7th  edit.  p.  161;  45  &  46  Vict.  c.  61,  s.  45  (7). 

(r)  Philpot  V.  Briant,  3  Carr.  &  P.  244.  Of.  45  &  46  Vict.  c.  61, 
s.   45   (5). 

(s)  Eoscoe  on  Bills,  147;  Chalmers,  7th  edit.  176,  n. 

(t)  Chitty  on  Bills,  11th  edit.  p.  153.  The  appointment  of  a  debtor 
as  executor  to  his  creditor  did  not  operate  as  a  discharge  of  the 
debtor  in  equity,  but  it  was  considered  that  the  debt  had  been  paid  to 
to  the  debtor  executor  by  him-elf,  and  he  was  held  accountable  accord- 
ingly. The  equity  rule  will  now  prevail.  By  sect.  61  of  45  &  46 
Vict.  c.  61,  when  the  acceptor  of  a  bill  is  or  becomes  the  holder  of 
it  at  or  after  its  maturity  in  his  own  right,  the  bill  is  discharged,  but 
this  section  does  not  seem  to  affect  the  matter,  since  the  executor 
acceptor  does  not  become  the  holder  in  his  own  right. 


Ch.  I.]  Administrators  at  Law.  1589 

executor  {n)  operated  also  as  a  discharge  of  the  drawer  and 
prior  indorsers  {x) . 

Where  an  injunction  had  issued  against  the  defendants  in  Effect  of 
an  equity  suit,  restraining  them  from  disposing  of  the  estate  of  "^•'""^'^^°^- 
their  testator,  the  Court  of  Exchequer  refused  to  stay  pro- 
ceedings against  them  in  an  action  in  which  the  debt  was  not 
admitted,  observing  that  the  injunction  might  be  a  ground  for 
applying  to  stay  execution  {y). 

A  verdict  against  a  testator  or  intestate  may  be  produced  Verdict 
in  evidence  against  his  executor  or  administrator,  and  binds  ^fg^^^r 

him  (^z).  evidence 

against 
executor. 
In  an  action  against  executors  for  money  had  and  received  b}'  wh&t  is 

their  testator,  the  plaintiff  relied  on  an  admission  of  the  testator  °*^  , 

.  .  .  secondary 

contained  in  his  Will:  Notice  had  been  given  to  the  defendants  e\adence  of 

to  produce  the  probate,  but  no  evidence  was  given  to  prove  that  oAh^^Wiir 
the  probate  was  in  their  possession:  An  officer  of  the  Spiritual 
Court  produced  a  document  purporting  to  be  the  original  Will 
of  the  deceased,  bearing  the  seal  of  the  Court,  and  also  an  . 
indorsement,  made  by  the  officer  of  the  Spiritual  Court,  pur- 
porting that  probate  had  been  granted  to  the  defendants  on 
that  instrument  as  of  the  Will  of  the  deceased,  and  that  they 
had  made  oath  of  the  value  of  the  effects  accordingly:  It  was 
objected,  on  the  part  of  the  defendant,  that  the  Will  should 
have  been  proved  by  one  of  the  subscribing  witnesses,  and 
further,  that  probate  not  being  produced,  the  next  best  evidence 
was  the  act  of  the  Spiritual  Court,  which  waa  not  produced: 
But  it  was  held  that  the  document  produced  must  be  taken  as 
proving  that  the  defendants  had  obtained  probate  of  the  paper, 
and  had  therefore  treated  it  as  the  Will  of  their  testator,  and 
consequently  that  it  ought  to  be  received  against  them,  at  all 
events,  as  secondary,  if  not  as  original,  evidence  («). 

(m)  Sw  ante,  p.   1053. 

{x)  Chitty  on  Bills,  8th  edit.  569. 

ly)  Davis  v.  Salter,  2  Or.  &  J.  466. 

(z)  B.  V.  Hehden,  Andr.  389;  Rose.  Ev.  100,  2nd  edit.  See  Smith 
V.  Smith,  3  Bing.  N.  C.  29,  as  to  tho  admissibility  of  the  dtx-.larations 
of  the  deceased,  as  evidence  against  the  executor  or  administrator. 
See  also  Spiers  v.  Morris,  9  Bing.  687,  as  to  the  admissibility  of  entries 
m/ado  hy  a  deceased  executor  against  his  interest. 

(a)  Gorton  v.  Dyf^on,  1  Brod.  &  Binsrh.  219.  See  ante,  p.  1556. 
See  also  pp.  1512,  1513. 


1590  Remedies  against  Executors  and     [Pt.  v.  Bk.  ii. 


CHAPTER  THE  SECOND. 

REMEDIES  AGAINST  EXECUTORS  AND  ADMINISTRATORS  IN  EQUITY. 

What  suits  m  J^N  executor  or  administrator  is  liable,  in  his  representative 
be  brought  character,  to  all  equitable  demands,  with  regard  to  personal 
cutors  &c.      property,  which  existed  against  the  deceased  at  the  time  of  his 

death  (a). 

Executors  Again,  executors  and  administrators  are  for  most  purposes 

trators        '  considered,  in  Courts  of  Equity,  as  trustees  (6^);  for  instance, 

considered  in  they  are  held  in  equity  to  be  personally  liable  for  all  breaches 

trustees.  of  the  ordinary  trusts  which  in  Courts  of  Equity  are  considered 

to  arise  from  their  office  (c) :  Upon  this  principle,  those  Courts 

•     have  exercised  a  jurisdiction  over  them,  in  the  administration  of 

assets,  by  compelling  them,  in  the  due  execution  of  their  trust, 

to  apply  the  property  to  the  payment  of  debts  and  legacies,  and 

the  surplus,  according  to  the  Will,  or  in  case  of  intestacy, 

according  to  the  Statute  of  Distributions  {d). 

(a)  Toller,    4T9. 

(&)  Cf.  the  definitions  of  "trust"  and  "trustee"  in  sect.  50  of  the 
Trustee  Act,  1893. 

(c)  Re  Marsden,  26  0.  D.  783,  789. 

{d)  Adair  v.  Shaw,  1  Scho.  &  L.  262.  An  executor  was  always  in 
a  loose  sense  a  trustee  for  creditors  and  legatees,  since  he  held  the 
personal  estate  for  their  benefit  and  not  for  his  own  (see  the  E.xecutorsr 
Act,  1830,  and  Re  Lacy,  [1899]  2  Oh.  149),  but  such  a  trust  does  not 
take  a  case  out  of  sect.  8  of  the  Statute  of  limitations,  37  &  38 
Vict.  c.  57.  An  executor  cannot  be  deprived  of  the  benefit  of  the 
statute  by  its  being  shown  that  he  is  a  trustee;  he  must  be  showm  to 
be  an  express  trustee:  per  Lindley,  L.  J.,  Re  Jane  Davis,  [1891]  3 
Oh.  at  p.  124;  Re  Mackay,  [1906]  1  Oh.  25.  Wliere  reversionary 
legacies  were  bequeathed  and  made  payable  out  of  a  residuary  trust 
fund  on  the  death  of  a  tenant  for  life,  and  subject  to  payment  of  the 
legacies  the  trust  fund  was  to  be  held  for  the  residuary  legatee  abso- 
lutely, it  was  held  that  the  legacies  were  not  trust  legacies  within  the 
meaning  of  the  above  section:  Re  Barker,  [1892]  2  Oh.  491.  But 
where  a  testatrix  bequeathed  the  residue  of  her  money  to  an  infant, 
it  was  held  that,  the  estate  being  cleared  and  the  residue  ascertained, 
the  executor  would  hold  the  residue  in  trust  for  the  infant  within  the 
meaning  of  sect.  43  of  the  Conveyancing  Act,  1881,  and  was  entitled 
to  apply  the  income  for  maintenance:   Re  Smith,  42  0.   D.  302;   and 
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Hence  a  Court  of  Equity  will  make  an  order  for  payment  Instances  of 
of  a  personal  legacy  or  for  the  distribution  of  an  intestate's 
personal  estate  (e) :  and  will  compel  an  executor  or  adminis- 
trator, in  the  same  manner  as  it  does  an  express  trustee,  to 
discover  and  set  forth  an  account  of  the  assets,  and  of  his 
application  of  them  (/) :  And,  even  in  a  case  where  the  testator 
directed  that  the  executor  should  not  be  compelled  by  law  to 
declare  the  amount  of  a  residue  bequeathed  to  him',  the  Court 
directed  an  account  against  him  {g).  So  an  account  has  been 
decreed  of  an  intestate's  personal  estate,  notwithstanding  an 
account  before  taken,  and  a  distribution  decreed  in  the  Spiritual 
Court  {h).  And  a  bill  was,  in  the  case  of  Dulwich  College  v. 
Johnson  (^),  held  on  demurrer  to  be  properly  brought  for  the 
discovery  of  assets,  before  the  Will  was  proved,  during  the 
litigation  thereof  in  the  Probate  Court  (k) . 

A  single  creditor  may  sue  in  equity  for  his  demand  out  of  the  Right  of 
personal  assets,  and  may,  as  at  law,  gain  a  preference,  by  the  creditors, 
judgment  in  his  favour,  over  other  creditors  in  the  same  degree, 
who  may  not  have  used  equal  diligence  (I).  But  a  jjereon 
entitled  to  a  share  of  a  sum  of  money,  which  is  due  as  a  debt 
fi'om  the  testator,  must  sue  on  behalf  of  himself  and  all  other 
parties  interested  in  the  debt,  or  make  those  other  persons 
partiies  to  the  suit  (m) . 

But  where  the  only  creditor  has  obtained  in  an  administra- 
tion action  a  personal  order  against  the  executor  for  payment 
of  his  certified  debt  he  cannot  subsequently  pursue  any  remedy 


see  Re  Adams,  51  Sol.  Jo.  113;  [1906]  W.  N.  220.  See  further  as 
to  when  an  executor  is  functus  officio,  and  becomes  clothed  with  the 
cliaractcr  of  a  trustee:  Re  Timinis,  [1902]  1  Ch.  176;  Solomon  v. 
Attenhorough,  [1912]  1  Ch.  451,  458;  [1913]  A.  C.  76.  There  is  no 
authority  for  saying  that  once  the  debts  are  paid  the  residue  is  to 
be  held  upon  an  express  trust:   Re  Mackay,  [1906]  1  Ch.  25. 

(e)  Com.  Dig.  Chancery  (3  D.  1);  Howard  v.  Howard,  1  Vern.  134. 

(/)  In  Brooks  v.  Oliver,  Amhl.  406,  the  acting  executor,  to  whom 
the  produce  of  an  estate  in  Antigua,  belonging  to  an  infant,  was  con- 
signed, was  directed  to  account  annually  by  affidavit. 

(g)   Gibbons  v.  Dawley,  2  Chanc.  Cas.   198. 

(h)  Bissell  V.   Axtell,   2   Vern.    47. 

(0  2    Vern.    49. 

{k)  See  also  Phipps  v.  Steward,  1  Atk.  285.  See,  however,  the 
more  modern  practice  of  appointing  a  receiver  pending  grant  of  pro- 
bate, ante,    p.   408;   Re   Wenge,  [1911]  W.   N.    129. 

(0  Mitf.  PI.  5th  edit.  193.  See  Att.-Oen.  v.  Cornthwaite,  2  Cox, 
44;   Re  Barrett,  43  C.  D.  70. 

[m)  Alexander  v.  Mullins,  2  Kuss.  &  M.  568.  See  Re  James, 
[19111  2  Ch.  348. 
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Exccuior, 
itc,  liable  to 
be  sued  for 
testator's 
debts  from 
moment  of 
death. 

Suit  against 
executor  by 
testator's 
debtor  to  re- 
strain action 
on  ground  of 
intended 
misappro- 
priation of 
the  fund  not 
maintain- 
able: 
Parties : 


depending  on  the  continued  existence  of  the  fiduciary  i-ela- 
tion  (w). 

The  right  of  a  creditor  to  sue  on  his  own  behalf  and  on  behalf 
of  ths  other  creditors,  where  he  desires  to  have  the  real  estate  of 
his  deceased  debtor  administered,  will  be  found  discussed  later 
in  the  chapter  (o). 

Although  an  executor  has  a  year  allowed  him  in  equity  to 
pay  legacies,  that  does  not  extend  to  debts,  but  he  is  liable  to 
be  sued  for  debts  the  moment  after  the  testator's  death  (p). 

A  debtor  to  a  testator  cannot  maintain  a  suit  against  the 
personal  representative,  to  obtain  the  directions  of  the  Court  as 
to  the  disposal  of  the  money  due  by  him,  and  to  restrain  an 
action,  brought  by  the  personal  representative  to  recover  the 
debt,  on  the  ground  that  the  debt  has  been  appropriated  by  the 
testator  for  a  particular  purpose,  and  that  the  personal  repre- 
sentative intends  to  apply  it  for  purposes  not  warranted  by  the 
Will(g). 

The  general  rule  is,  that  if  there  are  several  executors  or 
administrators,  they  must  all  be  sued,  though  some  of  them  be 
infants  (r).  Therefore,  a  person  cannot,  either  a-s  creditor  or 
residuary  legatee,  maintain  a  suit  in  equity  against  one  co- 
executor  only  (s).  But  it  is  only  necessary  to  sue  so  many  of 
the  executors  or  administrators  as  have  acted:  this  is  the  same 
at  law  {t).  Where  an  executor  in  trust  w^s  outlawed,  and  a 
witness  proved  that  he  had  inquired  after,  and  could  not  find 


(n)  Re  Thomas,  [1912]  2  Oh.   348. 

(o)  See   post,    p.    1623. 

(p)  Nicholls   V.   Judson,  2  Atk.    301. 

Iq)  Darthez  v.  Winter,  2  Sim.  &  Stu.  536. 

(r)  16  Vin.  Abr.  251,  tit.  Party  (B.),  pi.  20.  An  infant  may  be  ap- 
Ijainted  executor  at  any  age,  but  lie  cannot  act  as  sole  executor  till 
twenty-one:  ante,  pp.  153,  154.  An  infant  who  has  proved  the  Will' 
is  bound  by  all  things  which  he  doth  according  to  the  office  and  duty 
of  an  executor,  but  things  wliich  he  doth  against  the  office  of  an  executor 
should  not  bind  him,  forasmuch  as  he  is  within  age;  and  therefore  a 
release  by  an  infant  exeoutor  does  not  bar  him:  Mussel's  Case,  5 
Oo.  Bep.  27a.  But  though  he  might  administer,  yet  he  could  not  till 
he  was  of  full  age  commit  a  devastavit  {Whitmore  v.  Weld,  1  Vem. 
328),  and  he  is  not  liable  to  account  for  his  receipts  during  the  period 
of  his  infancy:  Hindmarsh  v.  Southgate,  3  Euss.  324.  Nor  is  he 
liable  if  he  waste  assets  which  come  to  him  as  executor  de  son  tort: 
Stott  V.  Mcanock,  31  L.  J.  Oh.   743. 

(s)  Scurry  v.  Morse,  9  Mod.  89.  As  to  adding  defendants,  see 
K.  S.  C,  Ord.  XVI.  r.  11. 

{t)  Ante,  p.  1551.  And  much  more  therefore  in  a  Court  of  Equity : 
Brown  v.  Pittman,  Gilb.  Bq.  Eep.  75;  Strickland  v.  Strickland,  12 
Sim.  463;   Dyson  v.  Morris,  1  Hare,  413. 
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iiim,  it  was  held  that  it  was  not  neqessary  to  make  him  a 
party  (m)  . 

Although  one  of  two  executors  or  trustees  may  sue  the  other  Whon  cestuis 

executor  or  trustiee  without  making  the  c&stuis  que  trust  parties  ^"'^  ''.'"*'  *^*' 

to  the  suit,  yet  where  such  cestuis  que  trust  have  participated  parties, 
in  the  breach  of'  trust  they  are  necessary  parties  (v). 

If  during  an  action  the  defendant  dies,  the  action  can  bo  Defendant 

continued  against  his  personal  representative,  and  it  makes  no  ^J''""  pend- 
Tjv.  .        ,  .  ,  ing  action. 

dmerenoe  m  this  respect  whether  the  defendant  dies  before  or 
after  decree  (x). 

As  has  been  pointed  out  in  an  earlier  part  of  this  Work  (^),  Actio  pei-so- 
some  causes  of  action  do  not  continue  after  the  death  of  the  cmw  JeT«6nd' 
wrongdoer,  and,  consequently,  do  not  survive  against  his 
executor,  but  the  maxim  actio  ferscmalis  maritur  cum  persona, 
does  not  apply  to  remedies  for  breaches  of  contract,  express  or 
implied,  nor  does  it  apply  to  those  cases  of  tort,  where,  by  means 
of  a  wrongful  act  done  by  a  deceased  person,  property  or  the 
proceeds  or  value  of  property  have  been  appropriated  by  the 
deceased  person  and  added  to  his  estate  (2:).  Nor  will  the 
maxim  prevent  a  claim  by  a  person  standing  in  a  fiduciary 
relation  to  the  deceased,  where  the  latter  has  abused  his  position, 
the  act  in  such  a  case  being  a  brcacL  of  a  quasi  contract  (a) . 
The  rule  at  common  law  was  that  executors  couki  not  be  sued 
for  a  wrong  committed  by  their  testator  for  which  only  un- 
liquidated damages  were  recoverable;  and  the  rule  in  equity  is 
the  same  (h). 

By  E.  S.  C.  1883,  Oixl.  XVI.  r.  46,  it  is  pro\ddod  that  "  if  Whore  no 
in  any  cause,  matter,  or  other  proceedings  it  shall  appear  to  ^^^^^  ^nure- 
the  Court  or  Judge  that  any  deceased  person  who  was  interested  eeniativo  the 

,j  ,  ■  -1  IT  1  -  Court  niuV 

in  the  matter  in  question  has  no  legal  personal  roprosontative,  apjyoint  or 
the  Court  or  Judge  may  proceed  in  the  absence  of  any  pci-son  fl':''i>*""^e 
representing  the  estate  of  the  deceased  person,  or  may  appoint 

(?0  Heath  V.  Percwal,  1  P.  Wins.  084.  An  administrator,  though 
in^^olvont,  must  be  made  a  party  to  a  bill  for  a  discovery  of  assets: 
Af.hurst  V.  Eyre,  2  Atk.  51.  So  althougli  ho  actuidly  releases,  he 
must  b<i  a  party  to  the  suit:   Smithhy  v.  IIint')n,  1  Vern.  31. 

[v)  Jesse  v.^ Bennett,  6  De  G.  M.  &  G.  609. 

(a;)  For  tho  prastico  where  a  defendant  dies,  see  W.  S.  C.  1883, 
Ord.   XVII. 

(y)  Ante,  p.  608.  See  also  chapter  on  the  "  Eemedics  for  Executors 
in  Equity,"   ante,  p.  1518. 

(z)  Phillips  V.  Ilomfray,  24  0.  D.  439;  7^-  Dancnn,  [1899]  1  Ch.  387. 

(a)  Concha  v.  Murrieta,  De  Mora  v.  Concha,  40  C.  D.  543. 

lb)  Kirk  V.  Todd,  21   C.  D.  484,  488;   Ite  Dunc<in,  ubi  supra. 
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somo  person  to  represent  his  estate  for  all  the  purposes  of  thei 
cause,  matter,  or  other  proceeding  on  such  notice  to  such  persons 
(if  any)  as  the  Court  or  Judge  shall  think  fit,  either  specially  or 
generally  by  public  advertisement,  and  the  order  so  made,  and 
any  order  consequent  thereon,  shall  bind  the  estate  of  the 
deceased  person  in  the  same  manner  in  eveiy  respect  as  if  a  duly 
constituted  legal  personal  represeaitativo  of  the  deceased  had 
been  a  party  to  the  cause,  matter,  or  other  proceeding." 
Cases  to  The  section  of  the  Chancery  Procedure  Act  (c)  from  which 

does  not  this  rule  was  taken,  w^as  held  by  Lord  Eomilly  (d)  not  to  apply 

app-y-  to  the  three  following  cases:    first,  where  the  estate  of  the 

deceased  person  is  that  which  is  being  administered  in  the  suit; 
secondly,  where  the  interest  of  the  deceased  person  is  adverse  to 
that  of  the  plaintiff;  thirdly,  where  the  representative  of  tlie 
deceased  person  has  active  duties  to  perform. 

Kindersley,  V.-C,  in  the  case  of  Silver  v.  Stein  (e)  held  that 
the  section  only  applied  to  those  cases  where  a  certain  individual 
who,  when  living,  was  interested  in  the  suit,  and  was  made  a 
party  had  died,  but  this  ruling  does  not  appear  to  have  been 
followed  in  later  cases  (/). 
Sole  plaintiff  In  one  case  (g),  where  a  sole  plaintiff  died  insolvent,  the 
vent°  ^"^^ '  Court,  on  the  application  of  the  sole  defendant,  appointed  a 
person  to  represent  the  deceased  plaintiff's  estate,  so  as  to  enable 
the  defendant  to  have  an  opportunity  of  moving  to  dismiss  the 
action  for  want  of  due  prosecution  (h). 

A  creditor  cannot  sue  a  person  named  as  executor  in  a  Will 
unless  he  has  either  administered  oi'  obtained  a  grant  of 
probate  (^) . 

Protec:ion  of       But  the  Court  will,  before  probate  or  letters  of  administration 
the  estate         _p  ^j     estate  have  been  ^ranted,  interfere  on  behalf  of  a  creditor 

pending  ^  ' 

grant  of         or  beneficiary  in  case  of  need  to   protect  the  estate   of   the 

(c)  15  &  16  Vict.  c.  88,  s.  44. 

Id)  Moore  v.  Morris,  L.  E.  13  Eq.  139,  140.  S&e  also  Groves  v. 
Levi,  9  Hare,  App.  xlvii.,  and  cases  cited  on  same  pa^e. 

(e)  1  Drew.  295. 

(/)  See  Chaffers  v.  Head'am,  9  Hare,  App.  xlvi.;  Swallow  y.  Binns, 
ibid,  xlvii.;  Be  Peppitt's  Estate,  4  C.  D.  230. 

{(j)    Wingrove   v.   Thompoc,   11   C.    D.    419. 

{k)  For  instances  of  th:;  exercise  of  t'lis  jurisdiction,  S5e  Mo  -timer  v. 
Mortm  r,  11  W.  E.  740;  Cro  stey  v.  City  of  Glas  ow  Asmrance  Co., 
4  C.  D.  427;  Web  t-r  v.  Brti<h  Em>nre  Co.,  15  C.  D.  Ii9;  Curtius 
V.  Ca    don'an  Fire  and  lAj-^  In  uranc^  Co.,  19  C.  D.   53 i. 

(0  Mohaviidu  Hadjar  v.  Pick  y,  (P.  C.)  [1894]  A.  C.  437. 
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deceased   by   the   appointment  of  a   receiver   or   manager   or  probate  or 

both  (i)  adminis- 

"^^^\J)-  tration. 

The  subject  of  the  appointment  of  a  receiver,  during  a  liti-  E€ceiver 
gation  in  the  Probate  Division  for  probate  or  administration,  P?-"'^^'^    . 

"  _  '^  _  '    litigation  in 

has  been  already  considered  (fc),  and  mention  made  of  the  pro-  tho  Probate 
visions  of  the  Probate  Act,  relative  to  the  appointment  of 
receivers  of  real  estate  pendente  lite  (J). 

It  has  been  held  that  an  application  for  the  appointment  of 
a  receiver  pending  probate  should  not  be  made  to  the  Chancery 
Division  except  there  are  special  circumstances,  such  as  danger 
to  assets,  requiring  the  appointment  (w),  and  that  such  appli- 
cations being  on  the  way  to  probate  proceedings  are  properly 
made  in  the  Probate  Division,  and  if  made  olsewhera  will  not 
be  encouraged  {n).  But  the  practice  now  is  for  the  Chancery 
Division  to  entertain  these  applications  in  administration 
actions  where  by  the  writ  there  is  a  claim  for  the  appointment 
of  a  receiver  pending  the  grant  of  probate  or  letters  of  adminis- 
tration (o). 

The  addition  of  a  claim  for  administration  of  the  estate  to  Claim  for 
a  claim  for  its  protection  until  the  appointment  of  a  legal  per-  ^^j  t^mi'nis- 
sonal  representative  has  been  held  to  be  irregular  (p).  tration. 

The  fact  that  the  executor  declines  to  admit  assets,  and  that  When,  after 

consequently,  if  a  receiver  be  not  appointed,  the  executor  may  |roUate  or 

prefer   one   creditor  to  another,   is   not  sufficient  ground  for  administra- 

application  to  the  Court  (q).     The  Court  will  not  appoint  a  tion'can  be 

receiver  merely  for  the  purpose  of  depriving  him  of  his  risrht  "l'*^®  ^ 
•^  ...  .  ,.  (- hancery 

of  preference  (r),  nor  will  it  interfere  with  an  executor's,  right  DivLsion. 
of  retainer  by  appointing  a  receiver  in  a  creditor's  administra- 
tion action,  merely  because  he  will  probably  exercise  hisr  right 

(^•)  8teer  v.  S,teer,  2  Dr.  &  Sm.  311;  Nothard  v.  Proctor,  1  C.  D. 
4;  BlackeU  v.  Blackett,  24  L.  T.  276. 

{k)  Ante,  pp.    408,  409. 

{l)  Ante,   p.    405. 

(m)  Re  Henderson,  2  Times  Eep.  322;  Re  Pryse,  [1904]  P.  301; 
but  sec  Re  Oakes,  [1917]  1  Ch.  230,  where  there  was  no  jeopardy. 

(«)  Re  Henderson,  supra;  Re  Parker,  54  L.  J.  Ch.  (394;  In  the 
goods  of  Moore,  13  P.  D.  36.  A  receiver,  however,  cannot  bo  appoint<?d 
before  a  writ  has  been  issued.  Caveat  proceedings,  wliich  terminate 
by  appearance,  do  not  constitute  a  lis  pendens  or  furnisli  any  mode 
of  approaching  the  Court:  Salter  v.  Salter,  [189(3]  V.  291;  and  see 
'post,   Pt.  v.   Bk.   II.    Ch.   III. 

(o)  Re    Wenge,  [1911]  W.   N.    129;    Rr   Oakes.  supra. 

Ip)  Overington  v.  Ward,  34  Beav.  175;  Rowlings  v.  Lambert,  1 
J.  &  H.  458;  but  see  last  note. 

{q)  Phillips  V.  Joties,  28  Sol.  J.  360. 

(r)  Per  Chitty,  L.  J.,  in  Re  Stevens,  [1898]  1  Oh.  at  pp.  IJ3,  174. 
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to  the  prejudice  of  the  general  body  of  creditors,  nor  unless; 
it  is  shown  that  the  assets  are  being  wasted  (s).  The  Court 
will,  however,  make  an  administration  decree  in  order  to  prevent 
an  undue  preference  (i). 

If,  in  the  case  of  an  executor  or  administrator^  any  miscon- 
duct, waste,  or  improper  disposition  of  the  assets  is  shown,  or  if 
ho  is  out  of  the  jurisdiction,  the  Chancery  Division  will 
instantly  interfere  and  appoint  a  receiver  (m).  So  the  bank- 
ruptcy of  a  sole  executor  and  trustee  is  a  gi'ound  for  such  an 
appointment  (x).  But  the  administration  is  not  to  be  taken 
from  the  executor  upon  slight  grounds,  as,  for  instance,  merely 
on  the  ground  of  his  poverty  (^),  although  a  receiver  has  been 
appointed  where  the  husband  of  an  executrix  was  in  bad  cir- 
cumstances (2;). 

The  Court  has  no  jurisdiction  to  order,  in  a  summary  way, 
the  executor  of  a  deceased  receiver  to  bring  in  and  pass  his 
testator's  accounts,  and  pay  the  balance  to  be  found  due  out  of 
the  assets  (a) . 

The  Court  will,  as  a  rule,  immediately  upon  admission  of 
assets  by  an  executor  or  administrator,  order  so  much  as  he 
admits  to  have  in  his  hands  to  be  paid  into  Court:  though  it 
was  formerly  thought  necessary  for  the  plaintiff  to  show  that  the 
executor  or  administrator  had  abused  his  trust,  or  that  the  fund 
was  in  danger  fromi  his  insolvent  circumstances  (&).  It  seems, 
however,  that  this  rule  is  not  absolute,  but  that  where  a  creditor 


(•s)  Re  Wells,  45  C.  D.  569;  Me  Stevens,  supra. 

(t)  See   ante,    p.    795  et  seq. 

(u)  Anon.,  12  Ves.  5,  by  Sir  Wm.  Grant;  Middleton  v.  Dodswell,  13 
Ves.  268.  See  also  Havers  v.  Havers,  Barnard.  Chanc.  24;  Ricliards  v. 
Perkins,  3  Y.  &  OoU.  299. 

{x)  Re  Johnson,  L.  R.  1  Ch.  325.  The  fact  of  the  assignees  not  being 
before  the  Court  was  held  not  a  sufficient  reason  for  refusing  to 
appoint  a  receiver.  Cf.  Re  Hopkins,  19  C.  D.  61;  and  see  Bowen  v. 
Phillips,   [18971   1   Ch.    174;    Dan.   Ch.    Pr.    8th  edit.    1458. 

(y)  Middleton  v.  Dodswell,  13  Ves.  268.  See  Smith  v.  Smith,  2 
Y.  &  Coll.  353;  Whitivorth  v.  Whyddon,  2  M.  &  G.  52.  Mere 
poverty  is  not  sufficient:  Hathomthivaite  v.  Russell,  2  Atk.  126; 
Anon.,  12  Ves.  4;  Howard  v.  Papera,  1  Mad.  142;  Manners  v.  Furze,  11 
Beav.  30,  31.    See  also  Dan.  Ch.  Pr.  8th  edit.  1458. 

(2)  Taylor  v.  Allen,  2  Atk.  213;  Scott  v.  Becher,  4  Pri.  346. 

[a)  Jenkins  v.  Briant,  7  Sim.  171.  The  proper  course,  in  such  a 
case,  if  the  balance  is  not  ascertained  so  that  the  recognizances  may  be 
put  in  suit,  is  to  bring  an  action  against  the  executor  for  an  account. 
But  this  course  may  be  avoided  if  the  executor  will  consent  to  an  order 
to  pa^s  the  receiver's  accounts  and  to  pay  the  balance:  Dan.  Ch.  Pr. 
8th  edit.   1495. 

(&)  Stranqe  v.  Harris.  3  Bro.  C.  0.  365;  Blake  v.  Blake,  2  Scho.  & 
Lef.  26;  Robertson  v.  Scott,  14  L.  T.  187. 
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is  suing  for  his  own  debt  only,  or  where  the  application  is  by 
persons  interested  in  reversion  subject  to  a  tenancy  for  life, 
some  reasonable  ground  such  as  danger  to  the  fund  ought  to 
be  made  out  (c) . 

The  rule  appears  to  have  been  limited  by  Lord  Redesdale  {d)  Former 
to  cases  in  which  there  are  no  debts,  or  the  debts  are  all  paid,,  ^f  ride 
and  there  is  no  purpose  for  which  the  money,  is  to  be  left  out- 
standing. But  the  rule  appears  to  be  more  extensive,  and  any 
balance  which  is  admitted  to  be  in  the  executor's  hands  will  as 
a  general  rule  be  ordered  into  Court,  notwithstanding  there  are 
demands  on  it  to  which  the  executor  is  liable  (e).  Thus  in 
Yare  v.  Harrison  (/),  an  executor  having  admitted  a  large 
Tbalance  of  the  personal  estate  to  be  in  his  hands,  was  ordered  to 
pay  the  whole  into  Court,  although  he  stated  that  an  action  at 
law  was  depending  against  him  for  a  debt  to  a  considerable 
amount  due  from  the  testator;  but  with  liberty,  in  case  the 
plaintiff  in  the  action  should  recover,  to  apply  to  the  Court  to 
have  a  sufficient  sum  paid  out  again.  The  plaintiff  in  the  action 
did  recover,  and  the  Court  ordered  the  amount  to  be  paid  out  to 
the  plmntijf  in  the  action,  and  not  to  the  executor  (g) .  How- 
ever, now,  after  an  administration  order  has  been  made,  the 
Judge  in  whose  Court  the  administration  is  pending  has  power, 
without  any  further  consent,  to  order  the  transfer  to  him  of 
any  cause  or  matter  pending  in  any  other  Court  or  Di\-ision, 
and  brought  by  or  against  the  executors  or  administrators  as 
the  case  may  be  (h) . 

Where  the  executor  admits  himself  to  have  beon  a  debtor  to  Admission  of 
the  testator  at  the  time  of  his  death,  this  has  always  been  held  executor's 
a  clear  admission  of  assets  in  hi»  hands  to  the  amount  of  the  l>ands. 
debt,  and  he  is  compellable  to  pay  it  into  Court  accordingly  (i). 


(c)  Dan.  Oh.  Pr.  8th  edit.  1516;  Reeve  v.  Goodwin,  10  Jur.  1050; 
Be  Braithwaite,   21  0.  D.  121. 

(rf)  Blake  v.  Blake,  2  Scho.  &  Lof.  26. 

(c)  Betagh  v.  Concannon,  2  Moll.  559;  Dan.  Oh.  Pr.  8th  edit.  1516. 
If  an  executor  admits  that  all  the  testator's  debts,  &c.  have  bo;Mi  paid, 
the  Court  will,  on  motion,  order  the  income  of  a  balance,  paid  in  by 
the  executor,  to  be  paid  to  the  p:!r?on  entitled  to  th'^  residue:  Dandc 
V.  Dando,  1  Sim.  510.     But  see  Ahhij  v.  Gilford,  11  Bcav.  28.    ' 

(/)  2  Oox,  377. 

{g)  It  having  been  suggested  in  this  case,  that  the  executor  had 
incurred  unnecessary  costs,  by  defending  the  action,  the  question 
whether  he  should  personally  answer  to  the  estate  for  the  amount  of 
such  costs  was  reserved  to  the  hearing. 

{h)  Ord.   XLIX.    r.   5.     Soe  fo^t.  p.   1626. 

((■)  Mortlock  v.  Leathei^,  2  Meriv.  491;  Rothivell  v.  Rolhwell,  2  Sim. 
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In  thi«i  case,  the  person  to  pay  and  the  person  to  receive  being- 
the  same,  the  Court  assumes  that  what  ought  to  have  been  done 
has  been  done,  and  orders  the  payment,  not  as  of  a  debt  by 
a  debtor,  but  as  of  moneys  realised  in  the  hands  of  the  exe- 
cutor (fc). 

The  Com-t  The  Court,  in  making  an  order  of  this  kind,  adheres  strictly 

will  only  act  ,  i        n.         •  i  )        i      •     •  i  i       -t^i 

on  an  to  the  rule  of  acting  on  the  executor  s  admission  only:  and  will 

admission.       pefusc  to  proceed  upon  its  knowledge  derived  from  any  other 

source  (^!) . 
Practice  of  The  practice  of  the  Court  of  Chancery  originally  was  to 

the  Court  on  Qj-^^gj.  ^  defendant  to  pay  money  into  Court  upon  an  inteiiocu- 

interlocutory  _  ^    "^  "^  .  i      •        i     i  i 

motion.  tory  motion  only  when  he  had  by  his  answer  admitted  that  the 

sum  was  in  his  hands.  An  admission  that  the  sum  in  question 
was  due  from  him  to  the  plaintiff  was  not  sufficient;  he  must 
have  admitted  that  it  was  actually  in  his  hands.  The  practice 
was  afterwards  extended  to  admissions  made  by  a  defendant  in 
affidavits  (m),  and  a  still  further  extension  was  made  by  Sir 
G.  Jessel,  M.  R.,  in  Fr&emmi  v.  Cox  (n),  by  ordering  a  de- 
fendant to  pay  money  upon  an  affidavit  of  the  plaintifP,  which 
the  defendant  had  not  answered,  that  he  had  a  sum  of  money  in 
his  hands;  but  this  practice  ought  not  to  be  extended  any 
further,  and  such  orders  ought  to  be  made  only  when  it  is  made- 
out  to  the  satisfaction  of  the  Court  that  the  defendant  has  the 
sum  claimed  in  his  hands,  and  that  he  has  no  real  defence  to 
the  plaintiff's  demand  (o).  The  defendant,  however,  should 
state,  not  merely  that  no  part  of  the  money  is  in  his  hands,  but 
further,  that  it  is  not  in  his  power  or  under  his  control  (p). 
And  it  would  seem  that  the  defendant  would  not  escape  an 
order  being  made  against  him  by  stating  that  he  paid  the 
money  away  the  day  before  to  someone  to  whom  he  had  no 
right  to  pay  it,  and  who  had  no  title  to  receive  it  (q) . 

Ord.  LV.  r.  3  (d)  of  R.  S.  C,  which  provides  for  an  order 

&  Stu.  218;  Costeher  v.  Horrox,  3  Younge  &  Coll.  530;  Toulmin  v. 
Copland,  ibid.  625;    White  v.  Barton,  18  Beav.  192. 

(A-)  Bichardson  v.  Bank  of  Engl-and,  4  M.  &  Cr.  174,  175,  by  Lord 
Cottenham;    Dan.  Oh.  Pr.   8th  edit.   1517. 

{I)  Bichardson  v.  Bank  of  England,  supra;  Meyer  v.  Montriou, 
4  Beav.  343;   Scott  v.    Wheeler,  12  Beav.  366. 

(to)  Jervis  v.  White,  6  Ves.  738. 

(n)  8  C.  D.  148. 

(o)  Neville  v.  Matthewman,  [1894]  3  Ch.  345. 

(p)  Be  Benson,  [1899]  1  Ch.   39. 

{q)  Ber  North,  J.,  in  Crompton  and  Evans'  Union  Bank  v.  Burton, 
[18951  2  Oh.  711. 
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being  made  on  originating  summons  for  "  the  payment  into 
Court  of  any  money  in  the  hands  of  the  executoi-s  or  adminis- 
trators or  trustees,"  applies  only  to  money  in  the  hands  of  the 
trustee,  executor,  or  administrator,  and  if  it  is  not  in  his  hands, 
although  he  is  responsible  for  it,  and  ought  to  bear  it,  that  rule 
does  not  apply  (r) . 

If  failure  to  comply  with  an  order  for  payment  of  money  \\  hen  order 
into  Court  is  a  case  for  attachment,  it  must  be  because  it  falls  ni^nt**^m  be 
within  the  third  exception  to  sect.  4  of  the  Debtors  Act,  1869,  made, 
which  is  in  these  terms:—"  Default  by  a  trustee  oi-  person 
acting  in  a  fiduciary  capacity  and  ordered  to  pay  by  a  Court  of 
Equity  any  sum  in  his  possession  or  under  his  control."     In 
order  to  bring  a  case  within  that  exception,  it  must  be  pro  vied 
that  the  money  ordered  to  be  paid  into  Court  is  or  has  been  in 
the  actual  possession  or  control  of  the  person  sought  to  be 
committed.     Mere  constructive  receipt  by  an  agent  or  solicitor 
on  his  behalf  who  may  never  have  accounted  is  not  enough  (s). 

A  judgment  in  the  form  that  the  plaintiff  do  recover  money 
from  a  defaulting  executor  cannot  be  enforoed  by  a  four  day 
order  for  payment  by  the  defendant  {t). 

Where  the  only  creditor  of  a  deoeased  debtor  has  obtained 
in  an  administration  action  a  personal  order  against  the  exe- 
cutor for  payment  of  his  certified  debt,  the  fiduciary,  relation 
which  previously  existed  between  the  creditor  and  executor  is 
determined  and  the  creditor  cannot  subsequently  pursue  any 
remedy  depending  on  the  continued  existence  of  this  fiduciary 
relation.  He  is  not  entitled,  therefore,  to  an  order  against  the 
executor  for  payment  into  Court  of  money  in  his  hands  as 
such  executor,  or  to  the  subsequent  attachment  of  the  executor 
under  the  punitive  jurisdiction  reserved  to  the  Court  under  the 
third  exception  to  sect.  4  of  the  Debtors  Act.  1869  (»). 

A  defaulting  executor  or  administrator  who  becomes  bank- 
rupt is  protected  from  attachment  by  sect.  7  of  the  Bankrnjitcy 
Act,  1914,  replacing  sect.  9  of  the  Act  of  1883,  and  if  ho 
becomes  bankrupt  after  attachment  he  may  be  rcleased  {x). 

(r)  Nutter  v.  Holland,  [1894]  3  Ch.  408,  disapproviug  Ec  Chapman, 
54  L.  T.  13. 

(s)  Re  Feivster,  [1901]  1  Ch.  447,  followed  by  Buckley,  J.,  in  He 
Wilkins,  W.  N.  (1901),  p.  203,  but  stating  that  ho  would  not  expre63 
any  opinion  of  his  own. 

(0  Be  Oddy,  [190f3]  1  Ch.  93. 

(«)  Re  Thomax,  [1912]  2  Ch.  348. 

(a)  Re  Manning,  .30  C.  D.  480. 
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But  sect.  7  does  not  take  awaj  the  jurisdiction  of  the  Court 
under  the  Debtors  Act,  1869,  s.  4  (3),  to  order  the  attachment 
of  a  defaulting  executor  against  whom  a  receiving  order  has 
bfeen  made  {y\,  and  he  cannot  evade  the  Debtors  Act  by  de- 
nuding himself  of  the  assets  and  filing  a  petition  in  bankruptcy 
with  the  object  of  escaping  payment  {z). 

The  Court  has  jurisdiction  to  make  an  order  for  attachment 
against  a  married  woman  administratrix  who  fails  to  comply 
with  an  order  for  payment  into  Court  of  a  sum  of  money 
belonging  to  the  estate  of  the  intestate  (a) . 

Money  admitted  by  the  executor  to  be  in  the  hands  of  his 
partner  is  in  his  own  hands  for  the  purpose  of  being  ordered  to 
be  paid  into  Court  (&) . 

Where  the  executor  admits  that  a  certain  amount  of  assets 
has  come  to  his  possession,  he  may  discharge  himself  from  the 
payment  of  it  into  Court,  wholly  or  partially,  hy  taking  credit 
for  sums  which  he  shows  a  right  to  retain  for  his  OAvn  debt,  due 
from  the  testator  (c),  or  to  have  allowed  him  on  any  'just 
grounds,  or  which  are  undisputed  {d).  Where  an  executor 
admits  that  he  has  received  a  certain  sum  belonging  to  the 
testator's  estate,  but  adds  thaj:  he  has  made  payments,  the 
amount  of  which  he  does  not  specify,  the  Court  will  allow  him 
to  verify  the  amount  of  his  payments,  by  affidavit,  and  order 
him,  on  motion,  to  pay  the  balance  into  Court  (e). 

But  when  there  is  a  sufficient  admission  by  the  executor  of 
assets  once  come  to  hi,s  hands,  he  cannot  relieve  himself  from 
paying  them  into  Court  by  showing  any  unauthorized  applica- 
tion of  them,  or  any  investment  or  disposition  of  them  which  in 
substance  amounts  to  a  breach  of  his  duty  aa  executor  (/) . 

In  Freeman  v.  Fairlie  {g),  it  was  held  that  an  admission  by 

(jy)  Be  Smith,  Hands  v.  Andrew,  [1893]  2  Gh.   1. 

(z)  Be  Bourne,  Davey  v.  B.,  [1906]  1  Ch.  697. 

(a)  Be  Turnhull,  [1900]  1  Oh.  180. 

(6)  Johnston  v.  Aston,  1  Sim.  &  Stu.  73;  White  v.  Barton,  18 
Beav.   192. 

(c)  Middleton  v.  Poole,  2  OoU.  246. 

(cZ)  Boy  V.  O^hhon,  4  Hare,  65;  Nokes  v.  Seppings,  2  Phillim.  19. 

(e)  Anon.,  4  Sim.  359.  See  also  Proudfoot  v.  Hume,  4  Beav.  477, 
per  Lord  Langdale;  Crompton  and  Evans'  Union  Bank  v.  Burton, 
[1895]  2  Oh.   711. 

(/)  Wyatt  V.  Sharratt,  3  Beav.  498;  Hinde  v.  Blake,  4  Beav.  597; 
Score  v.  Ford,  7  Beav.  333;  Boy  v.  Gibbon,  4  Hare,  65;  Ingle  v. 
Partridge,  32  Beav.  661:  or  by  setting  up  the  adverse  title  of  a 
third  party:  Lord  v.  Purchase,  17  Beav.  171;  Crompton  and  Evans 
Union  Bank  v.  Burton.  [1895]  2  Oh.   711,  714. 

((/)  3  Mer.   39. 
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an  executor  that  the  whole  amount  of  the  property  was  near 
40,000L,  and  that  the  whole  was  yivested  in  India  on  public 
securities,  either  in  his  name,  or  in  the  nam©  of  the  house  in 
which  he  was  a  partner,  but  subject  to  his  disposal,  unless  some 
part  was  in  the  hands  of  the  said  house  at  interest,  wliich  he 
believed  might  be  the  case,  was  not  a  sufficient  admission  of 
money  in  his  hands  to  order  tlie  payment  into  Court  of  any  part 
of  it;  for  though  an  executor  dealing  with  money  in  his  hands 
is  bouna  to  ear-mark  it,  yet,  if  he  does  not,  and  cannot  answer 
as  to  the  state  of  it,  the  Court  has  no  power  to  act  as  upon  an 
(admission.  But  in  Roy  v.  Gihhon  {h),  it  was  said  by  Wigram, 
V.-C,  that  the  rule  was,  perhaps,  less  strict  at  the  present  day 
than  it  was  stated  in  Fremmn  v .  Fawlie ;  and  that  the  practice 
was,  that  where  a  party  charged  hi,mself  Avath  the  receipt  of  a 
fund,  he  was  bound  by  that  charge  till  he  had  relieved  himself 
from  it  by  showing  a  proper  application  of  the  money;  and 
that  it  was  not  enough  for  him  whose  duty  it  was  to  know  the 
truth  and  be  ready  with  information,  to  leave  the  application 
in  doubt,  by  merely  expressing  ignorance  with  regard  to  the 
charges  to  which  the  fund  was  liable  (i). 

If  there  is  no  danger  of  the  property  being  lost,  from  tho  a  reasonable 
executor  being  an  insolvent  or  otherwise,  a  reasonable  time  will  »^™^  allowed 

°  _  _  _  ror  payment 

be  allowed  for  bringing  the  fund  into  Court;  and  a  longer  time  into  Court. 

will  be  allowed  when  the  money  is  in  a  foreign  country  (/). 

And  if  the  assets  appear  to  have  been  invested  on  an  improper 

security,  time  will  be  allowed  (which  may,  in  a  proper  case,  be 

extended  from  time  to  time)  to  enable  the  executor  to  realize 

the  security  {k).     And  in  fixing  the  day  for  payment  time  will 

be  allowed  for  the  trustee,  if  he  desires  it,  to  show  that  no 

reason  exists  for  calling  the  money  into  Court  (/). 

On  interlocutory  proceedings  the  relief  will  be  confined  to  the  iMief 

payment  of  money  into  Court,  and  the  Court  will  not  direct  any  granted  on 
^    ^  "^  '  _  '     interlocutory 

permanent  relief  such  as  the  repurchase  of  stock  which  had  been  proceeding. 

sold  by  the  executor;  for  that  can  be  done  only  at  the  h<  aring 

of  the  cause  (m). 

Though  a  receiver  had  been  appointed  during  a  litigation  in 

(/i)  4   Hare,  65. 

(j)  Seo  also  Hinde  v.   Blake,  4  Beav.   597. 
{j)  Roy  V.    Gibbon,  4  Haro,  65. 

(k)  Score  v.  Ford,  7  Beav.   333;    Wyatt  v.  Sharratt,  3  Beav.  498; 
Hinde  v.  Blake,  4  Beav.  599. 

(Z)  Hinde  v.  Blake,  4  Beav.   599;   Godofroi  on  Trusts,  536. 
(to)  F utter  v.  Jackson,  6  Beav.  424. 
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tho  Probate  Court  respecting  the  validity  of  a  Will,  the  Court 
of  Equity  refused,  on  tliat  account  alone,  to  ordop  the  person 
named  as  executor  to  pay  into  Court  money  in  his  hands, 
belonging  to  the  testator's  estate  neoeived  previously  to  the 
appointment  of  the  receiver  (w) . 

The  general  rule  as  to  payment  of  money  into  Court  is,  that 
the  plaintiffs  must  be  solely  entitled,  or  have  such  an  interest 
jointly  with  others  as  to  entitle  them,  on  behalf  of  themselves 
and  of  those  others,  to  have  the  fund  securied  (o). 

Applications  for  the  bringing  of  money  or  securities  into 
Court  before  judgment  are  usually  made  by  motion  or  sum- 
mons. If  opposed  the  summons  is  frequently  adjourned  into 
Court  {p) . 

An  executor  having  been  ordered  to  pay  money  into  Court, 
is  not  thereby  deprived  of  his  right  of  retainer  {q),  nor  of  his 
lien  on  the  fund  for  his  costs  (r). 

The  ordinary  method  of  application  for  payment  or  transfer 
out  of  a  fund  in  Court  is  by  petition,  but  by  virtue  of  R.  S.  C. 
1883,  Ord.  LV.  r.  2,  in  the  following  cases  (amongst  others) 
the  application  can-  be  by  summons: 

1.  Where  there  has  been  a  judgmx?nt  or  order  declaring  the 
rights  to  the  fund  (s) . 

2.  Where  the  title  depends  only  upon  proof  of  the  identity, 
or  the  birth,  marriage,  or  death  of  any  person  {t). 

3.  Where  cash  or  securities  not  exceeding  1,000/.  in  amount 
or  nominal  value  are  standing  to  the  credit  of  any  cause  or 
matter. 


{n)  Reed  v.  Harris,  7  Sim.  639;  Edwards  v.  Edwards,  10  Hare, 
App.  II.  Ixiii. 

(o)  Freeman  v.  Fairlie,  3  Mer.  29.  Where  part  of  a  residuary 
estate  has  been  invested  on  an  improper  security,  and  the  defen- 
dant has  an  interest  therein,  the  Court,  on  being  satisfied  that  there 
is  no  existing  claim  on  the  estate,  sometimes  confines  the  amount  to 
be  paid  into  Court  to  the  share  of  the  plaintiff:  Score  v.  Ford,  7  Beav. 
333.  ip)  Dan.  Ch.  Pr.  8th  edit.  1525. 

{q)  Ante,  p.    800. 

(r)  Blenkinsop  v.  Foster,  3  Younge  &  CoU.  207,  coram  Alderson,  B. 

(s)  As  to  what  amounts  to  an  order  declaring  rights,  see  Be  Bran- 
dram,  25  C.  D.  368;  Be  Evan.  Evans,  54  L.  T.  527.  Where  a  question 
of  construction  requires  decision,  a  petition  should  be  presented:  Be 
Hicks,  63  L.  J.  Ch.  568. 

(t)  Semble,  if  the  amount  is  large  a  petition  should  be  presented 
except  in  a  very  simple  case:  Be  Bhodes,  31  0.  D.  499;  Be  Broad- 
roood,  55  L.  J.  Ch.  646.  But  North,  J.,  held,  in  Bates  v.  Moore, 
38  C.  D.  381,  that  the  mere  size  of  the  fund  was  not  alone  sufficient 
ground  for  a  petition,  unless  there  was  difficulty  in  the  matter  as  well. 
Cf.  Be  Brandram,  25  C.  D.  366. 
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4.  Where  the  application  is  for  payment  to  any  person  of  the 
dividend  or  interest  on  any  securities  standing  to  the  credit  of 
any  cause  or  matter,  whether  to  a  separate  account  or  othei-wise. 

By  Ord.  LIVb.  r.  5  (B,.  S.  C.  Trustee  Act,  1893),  it  is  now 
provided  that  an  application  under  the  Trustee  Act,  1893, 
relating  to  a  fund  paid  into  Court  in  any  case  coming  within  the 
provisions  of  Ord.  LV.  r.  2,  may  be  made  by  summons;  and 
E.  S.  C.  1883,  Ord.  LV.  r.  2  (4),  (5)  and  (8),  which  related  to 
applications  under  s.  32  of  the  Legacy  Duty  Act,  the  Trustee 
Eelief  Acts  (10  &  11  Vict.  c.  96  and  12  &  13  Vict.  c.  74),  and 
the  Trustee  Acts,  1850  and  1852,  all  of  which  are  now  repealed, 
are  superseded  by  the  above  rule  (m). 

The  application  for  payment  out  must  be  by  petition,  not  by  Petition  or 
summons,  when  it  is  for  payment  of  a  share  less  than  1,000L  of  'ii°i™ons- 
a  fund,  in  Court  exceeding  1,000L  in  amount  (y),  or  where  the 
fund  in  Court  consists  of  cash  less  than  1,000/.  and  securities  of 
a  less  nominal  amount  than  1,000L  but  both  together  exceeding 
that  amount  (x),  and  the  costs  of  a  petition  were  allowed  where 
the  fund  was  brought  over  1,000Z.  by  accrued  interest  («/), 

Where  the  estate  of  an  intestate  is  entitled  to  a  fund  in  Small 
Court  and  the  assets  do  not  exceed  lOOZ.  including  such  fund,  estates, 
the  Court  may  direct  payment  out  without  any  administra- 
tion being  taken  out  {z). 

The  present  practice  is  that  as  a  general  rule  funds  in  Court   Xotioo  to 
belonging  to  the  estate  of  a  deceas<^.d  person  should  not,  after  the 
expiration  of  ton  years  from  his  death,  be  paid  to  liis  legal 
personal  representative  witliout  notice  to  beneliciarios  {a). 

The  general  rule  as  to  joapers  and  writings  is,  that  an  executor   j'roduction 
representing  an  estate  should  deposit  them,  for  the  benefit  of  the  '^*^  pap««, 
parties  interested,   in  the  Central  Office  (&),  unless  there  are 
other  purposes  which  require  that  he  should  retain  them  in  his 

(tt)  As  to  payment  out  of  Court  on  an  originating  sunimons,  see 
Dan.  Oh.  Pr.  8th  odit.  1537. 

(v)  May  V.  Dowse,  W.  N.  (1884),  p.  122;  Re  Evan  Evans,  54  L.  T. 
527 

I'x)  Re  Hawortli,  W.  N.    (1885),  p.   48. 

(y)  Ex  parte  Trustees  oj  Finsbury,  &c.  Savings  Bank,  W.  N.  (1886), 
p.    150. 

(2)  Ord.  XXII.    r.   18a;   S.  0.  F.  11.   1915,  r.  62. 

(a)  Tho  former  practice  required  notice  to  be  given  to  benefit'iarie^ 
of  any  application  for  payment  out  of  Court  to  a  legal  personal  repre- 
sentative made  twentv  ycai's  or  more  aft^er  the  death  of  tho  testator 
or  intestate.   See  W.N.  (1904),  p.  135,  "Practice  Noto,"  ante,  p.  1558. 

(b)  R.  S.  C.  Ord.  LXI.  r.  31.  Tho  place  for  deposit  is  tho  General 
Filing  Office,  lloom  83,  Royal  Courts  of  Justice. 
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own  hands  (c).  But  where  the  production  of  documents  is 
required,  the  application  for  it  must  in  all  cases  be  made  by 
summons  at  Chambers,  and  the  party  required  to  produce  will 
then  be  ordered  to  file  an  affidavit,  stating  what  documents  he 
has,  or  has  had,  in  his  possession  or  power  relating-  to  the 
matters  in  question,  and  to  produce  them  (excepting  such  as  he 
may  by  his  affidavit  object  to  produce)  to  the  party  requiring 
production  {d). 

By  the  Trustee  Act,  1893,  s.  26,  the  High  Court  is  empowered 
to  make  an  order  for  the  vesting  of  land  in  any  such  person,  in 
any  such  manner  and  for  any  such  estate  as  it  may  direct,  in 
any  of  the  following  cases:  — 

[i.)  Where  the  High  Court  appoints  or  has  ap2>ointed  a  new 

trustee ; 
'ii.)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or 
entitled  to  a  contingent  right  therein,  either  solely  or 
jointly  with  any  other  person,  is  an  infant,  or  out  of 
the  jurisdiction,  or  cannot  be  found; 
[iii.)  Where  it  is  uncertain  who  was  the  survivor  of  two  or 
more  trustees  jointly  entitled  to  or  possessed  of  any 
land ; 
^iv.)  Where  as  to  the  last    trustee    known    to    have    been 
entitled  to  or  possessed  of  any  land,  it  is  uncertain 
whether  he  is  living  or  dead; 
[v.)  Where  there  is  no  heir  or  personal  representative  to  a 
trustee  who  was  entitled  to  or  possessed  of  land  and 
has  died  intestate  as  to  that  land,  or  where  it  is  uncer- 
tain who   is  the  heir  or  personal   representative    or 
devisee  of  a  trustee  who  was  entitled  to  or  possessed  of 
land  and  is  dead;  and 
(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  therein, 
has  been  required  by  or  on  behalf  of  a  person  entitled 
to  require  a  conveyance  of  the  land  or  a  relca<^e  of  the 


(c)  Freeman   v.   Fairlie,  3  Mer.    30. 

(d)  See  Ord.  XXXI.  r.  14.  Prima  facie  evidence  in  support  of 
a  claim  will  entitle  a  creditor  in  an  administration  suit  to  an  order 
directing  the  executors  to  file  an  affidavit  as  to  their  possession  of 
documents  relating  to  the  claim,  or  to  any  item  in  it:  lie  McVeagh, 
1  De  G.  J.  &  S.  399.  The  old  practice  was  for  the  party  producing 
the  documents  to  leave  them  at  the  Eecord  and  Writ  Clerk's  Office  (now 
the  Central  Office).  It  is  now  the  ordinary  practice  to  produce  them 
at  his  solicitor's  office,  but  this  is  only  a  matter  of  indulgence  and 
convenience:    Prestney  v.  Mayor  of  Colchester,  24  C.   D.   379. 
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right,  to  convey  the  land  or  to  release  the  right,  and 
has  wilfully  refused  or  neglected  to  convey  the  land  or 
release  the  right  for  twenty-eight  days  after  the  date 
of  the  requirement; 
or  in  the  case  of  any  such  contingent  right,  the  Court  may 
release  or  dispose  of  it  to  such  person  as  it  may  direct. 

Similarly  by  sect .  29  of  the  same  Act  the  Court  is  empowered  'resting 
to  make  vesting  orders  in  the  case  of  mortgaged  lands,  wliere  s^t^^^g'^ot^'' 
there  is  a  difficulty  in  obtaining  a  reconveyance  from  the  heir  or  same  Act.  in 
personal  representative  or  devisee  of  the  mortgagee,  by  reason  conwyance' 
of  his  being  out  of  the  jurisdiction,  or  refusing  to  convey,  or  by  of  mortgaged 
reason  of  there  being  no  heir  or  personal  representative  of  a 
mortgagee  who  has  died  intestate  as  to  the  land,  or  of  an}- 
uncertainty  as  to  the  identity  of  the  heir  or  personal  representa- 
tive or  devisee  of  the  mortgagee  as  to  whether  he  is  living 
or  dead. 

Sect.  35  contains  similar  provisions  to  those  of  sect.  26  with  Vesting 
respect  to  vesting  orders  as  to  stock  and  choses  in  action.  orders  under 

.^  sect .    o  D    O  t 

r>y  sect.  50  of  the  Act  (the  interpretation  clause),  the  ex-  stock  and 
pressions  "trust"  and  "trustee"  include  inter  alia  the  duties  ac^on  "' 
incident  to  the  office  of  personal  representative  of  a  deceased  Definition  of 

Sect.  135  of  the  Lunacy  Act,  1890,  empowers  the  Judge  in  Truistoo  Act, 
lunacy  to  vest  land  in  such  persons  for  such  estate  and  in  such  p^,  ^,.  .    ,   » 
manner  as  he  directs,  where  it  is  vested  in  a  lunatic  (e)  solely  or  Lunacy  Act, 
jointly  upon  trust  or  by  way  of  mortgage;  and  by  sect.  136  of  lunatio 
the  same  Act,  where  a  lunatic  is  solely  entitled  to  any  stock  or  trustees, 
chose  in  action  upon  trust  or  by  way  of  mortgage,  the  Judge  in 
lunacy  may  by  order  vest  in  any  person  or  persons  the  right  to 
transfer  or  call  for  a  transfer  of  the  stock  or  to  receive  the 
dividends  thereof  or  to  sue  for  the  chose  in  action,  and  where 
the  lunatic  is  jointly  so  entitled,  then  in  the  person  or  persons 
with  whom  ho  is  jointly  entitled  cither  alone  or  jointly  with 
any  other  person  or  persons  (/);   and  by  sub-sect.   (3)  of  the 
same  section,  where  any  stock  is  standing   in  the  name  of  a 

(f)  By  sect.  341  of  tho  Act  a  lunatic  is  defined  as  meaning  an 
idiot  or  person  of  unsound  mind. 

(/)  Under  the  corresponding  eoction  (sect.  5)  of  the  Trustee  Act, 
1850,  where  one  of  throe  exoc'utors  of  the  surviving  executor  of  a 
testator  was  of  unsjund  mind,  an  order  wa.s  made  giving  tho  right  to 
transfer  a  sum  of  stock  belonging  to  the  estate  of  tho  original  testator, 
although  tho  stock  still  remained  standing:  in  the  name  of  tho  original 
testator:  Be  Wacher,  22  C.  D.  535. 
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deceased  person  whose  pei-sonal  representative  is  a  lunatic,  or 
when  a  chose  in  action  is  vested  in  a  lunatic  as  the  personal 
representative  of  a  deceased  person,  the  Judge  may  make  an 
order  vesting  the  right  to  transfer  or  call  for  a  transfer  of  the 
stock,  or  to  receive  the  dividends  thereof  or  to  sue  for  the  chose 
in  action  in  any  person  or  persons  he  may  appoint  (^) . 
Lunacy  Aci,        By  the  Lunacy  Act,  1911,  it  is  provided  that  these  powers  are 
now  to  be  exercised  by  the  High  Coui^t  except  in  so  far  as  they 
relate  to  lunatic  mortgagees  who  are  not  also  trustees,  thus  avoid- 
ing the  difficulties  which  formerly  arose  in  determining  whether 
an  application  should  be  made  in  Chancery  or  Lunacy  in  any 
given  case  ijfi). 
Definition  of       The  words  "  trust "  and  "  trustee  "  are  defined  in  sect.  341  of 
''<  X^^  "  ^^   tl^e  Lunacy  Act,  1890,  as  including  int&r  alia  the  duties  incident 

Limacy  Act,   to  the  office  of  personal  representative  of  a  deceased  person. 
1890. 

Judicial  By  the  Judicial  Trustees  Act,  1896,  it  is  now  enacted  that 

Act^  fggo  the  Court  may,  in  its  discretion,  on  application  by  or  on  behalf 
of  any  person  creating  or  intending  to  create  a  trust,  or  by  or 
on  behalf  of  a  trustee  or  beneficiary,  appoint  a  judicial  trustee 
of  the  trust,  either  solely  or  jointly  with  any  other  person,  and, 
if  sufficient  cause  is  shown,  in  place  of  all  or  any  texisting 
trustees  (^). 

And  sect.  1  (2)  of  the  Act  provides  that  the  administration 
of  the  property  of  a  deceased  person,  whether  a  testator  or 
intestate,  shall  be  a  trust,  and  the  executor  or  administrator  a 
trustee  within  the  meaning  of  the  Act. 

Sect.  3  of  the  Act  provides  for  the  relief  of  trustees  acting 

honestly  and  reasonably  against  the  consequences  of  a  breach  of 

trust  (fc). 

Summons  for       Prior  to  1889  applications  to  the  Court  for  the  appointment 

ment^^^new  o^  "^^^  trustees,  or  for  vesting  orders,  were  by  petition;  but  by 

trustees  and    Qrd.  LV.  r.  13a  (printed  as  rule  5  of  Ord.  LIVb.),  it  is  now 

orders.     °      provided  that  the  following  applications  under  the  Trustee  Act, 

1893,  may  be  made  by  summons:  — 

(a)  For  the  appointment  of  a  new  trustee  with  or  without  a 
vesting  or  other  consequential  order; 

(3)  Of.  the  corresponding  section  (sect.  6)  of  the  Trustee  Act,  1850. 
And  sec  Re  White,  L.  E.  5  Oh.  698. 

[h)  See  Dan.  Ch.  Pr.  7th  edit.  p.  1791. 

(i)  The  Court  has  power  under  this  Act  to  remove  an  executor  and 
appoint  a  judicial  trustee:  Re  RatcUff,  [1898]  2  Oh.  352. 

(k)  Ante,  p.    1448. 
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(b)  For  a  vesting  order,  or  other  order  consequential  on  the 
appointment  of  a  new  trustee,  whether  the  appointment  is  made 
by  the  Court  or  Judge,  or  out  of  Court; 

(c)  For  a  vesting  or  other  consequential  order  in  any  case 
where  a  judgment  or  order  has  been  given  or  made  for  the  sale, 
conveyance,  or  transfer  of  any  land  or  stock,  or  the  suing  for  or 
recovering  any  chose  in  action. 

It  is  the  bounden  duty  of  an  executor  to  keep  clear  and  L)uty  of 
distinct  accounts  of  the  property  which  he  is  bound  to  ad-  keep"c!ear^ 
minister:   If,  therefore,  he  chooses  to  mix  the  accounts  with  accounts. 
those  of  his  own  trading  concerns,  he  cannot  thereby  protect 
himseK  from  producing  the  original  books,  in  which  any  part 
of   those    accounts   may  be   inserted:    It    is    a  more    difficult 
question,  as  between  an  executor,  bound  to  produce,  and  his 
partner  in  trade:  but  if  the  partners  have  'permitted  him  to  mix 
the  accounts,  it  seems  they  cannot  afterwards  object  to  the  pro- 
duction :  clearly  they  cannot  do  so,  in  a  case  where  the  executor 
has  admitted  having  lent  to  his  firm  part  of  the  trust  property, 
and  that  the  firm  has  been  dealing  with  it  (/). 

In  the  case  of  Freeman  v.  Fairlie  (m),  an  executor  in  India, 
coming  to  England,  and  after  twenty-one  years,  being  called 
upon  to  account,  alleged  that  ho  had  left  his  books,  &c.,  behind 
him  in  India;  but  he  was  nevertheless  ordered  to  produce  copies 
of  all  entries  in  such  books,  &c.,  within  six  months,  though  it 
was  impossible  he  could  do  so,  in  order  that  the  Court  might 
have  an  opportunity  from  time  to  time  of  seeing  that  he  had 
used  proper  diligence. 

Trustees  can,  where  they  arc  required  to  furnish  accounts  in  ('<>«t^  of 

„    ,     ,  ,  11-1  1  furnisliin^f 

respect  oi  their  trust  estate,  demand  to  bo  paid  or  to  be  guaran-  acc.iuntji. 
teed  the  costs  of  doing  so,  before  complying:   it  makes    no 
difference  that  one  of  the  trustees  is  a  solicitor  (n) . 

Under  the  usual  administration  decree  obtained  on  a  writ  or  What  an 

originating  summons,  an  executor  or  administrator  can  only  be  J^j^^j"  "^  "* 

charged  for  actual  receipt  by  himself,  or  his  agent,  not  for  a  accunr  for 

iindop  till* 

default  of  his  co-trustee  (o).    The  practice  is  to  make  executors 

(l)  Freeman  v.  Fairlie,  3  Mor.  43,  44.  The  Court,  howovor,  will 
not  order  a  defendant,  who  ha^  a  joint  po-*s;^ssion  of  a  doouniorit  with 
someone  else  not  before  tlio  Court,  to  produce  th<>  docunnMit  it.solf: 
Taylar  v.  Bundell,  Cr.  &  Ph.   Ill;   Dan.  Oh.  Pr.   8th  .^lit.  <53--'. 

\m)  3  Mer.  44.  (n)   Be  Bomorth,   58  L.  J.  Ch.  432. 

(o)  Be  Fryer.  3  K.  &  J.  317;  Blakelof  v.  Blnkeley,  1  Jur.  N.  S. 
368. 
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and  administrators  only  account  for  the  money  they  themselves 
have  received,  not  for  what  they  might  have  received,  but  for 
their  own  default;  to  make  them  account,  on  the  latter  footing, 
a  special  case  must  be  made  (p),  and  the  plaintiff  must  aver  and 
prove  at  least  one  act  of  wilful  default  {q),  and  if  what  is 
averred  is  admitted,  the  practice  is  only  to  make  the  common 
decree,  adding  a  submission  by  the  executor  to  account  with 
respect  to  the  matters  so  admitted  (r). 

An  order  charging  wilful  default  can  be  made  at  any  time 
during  the  action  (s)  on  a  proper  case  being  shown  {t). 

Where  a  common  administration  order  has  been  obtained 
against  a  defendant,  the  leave  of  the  Court  must  be  obtained,  in 
order  to  continue  the  action  against  him  on  the  footing  of  wilful 
default  {u).  But  leave  may  be  obtained  to  bring  a  fresh  action 
charging  wilful  default  wdthout  proving  that  the  fresh  informa- 
tion on  which  the  new  action  is  founded  was  not  acquired  in 
time  to  be  utilised  in  the  first  action  (v). 

In  actions  in  which  there  are  no  pleadings  a  charge  of  wilful 
default  can  be  raised  by  affidavit  {x). 

If  the  statement  of  claim  alleges  wilful  default,  but  the 
judgment  at  the  trial  gives  no  relief  on  that  footing,  but  does 
not  dismiss  the  claim  for  that  relief,  the  Court  can,  at  any  sub- 
sequent stage  of  the  proceedings,  upon  evidence  of  wilful 
default,  direct  further  accounts  and  inquiries  on  that 
footing  («/). 

Where  the  plaintiff  by  his  statement  of  claim  alleges  wilful 
default,  he  must  be  prepared  to  support  his  allegations  at  the 
hearing;  he  has  no  right  to  insist  on  the  question  of  wilful 
default  being  left  to  be  decided  at  some  subsequent  stage  of  the 
action  {z) .  But  it  is  competent  for  the  Court  upon  further  con- 


{f)  Shepherd  v.  Toivgood,  T.  &  E.  379,  388;  Pybus  v.  Smith,  1  Yes. 
193;  Barber  v.  Mackrell,  12  0.  D.  534;  Re  Stevens,  [1897]  1  Ch.  422; 
[18981  1  Ch.  162  (A.  C).  But  see  Bulstrode  v.  Bradley,  3  Atk.  582; 
Re  Stuart,  74  L.  T.  546;  Re  Newland,  W.  N.  (1904)  181,  ante,  p.  1492. 

(q)  Sleight  v.  Lawson,  3  K.  &  J.  292;  Re  Youngs,  30  0.  D.  421; 
Re  Stevens,  [18971  1  Ch.  422,  432,  per  North,  J. 

(}•)   Wildes  V.  Dudlow,  W.  N.  (1870),  p.  231. 

("))  Ante,  p.  1511. 

{t)  Job  V.  Job.  6  C.  D.  562;  Mayer  v.  Murray,  8  C.  D.  424; 
Barber  v.  Mackrell  12  C.  D.  534. 

(u)  Laming  v.    Gfee,  10  C.  D.   715;   but  see  Re  Barclay,  infra. 

(v)  Re  Kurtz,  90  L.  T.  12;  cf.  Re  Wrightson,  [1908]  1  Ch.  789. 

(x)  Barber  v.  Mackrell,  12  C.   D.   534. 

ly)  Re  Symons,  21   C.   D.    757. 

(z)  Smith  V.  Armitage,  24  C.  D.   727. 
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sideration  to  chai^ge  compound  interest  on  balances  in  hand 
although  no  case  of  wilful  default  was  raised  by  the 
pleadings  (a). 

The  burden  of  p)roof  is  on  the  party  alleging  wilful  default, 
and  he  must  show  not  only  a  loss,  but  a  loss  under  such  circum- 
stances as  to  show  default  on  the  part  of  the  executor  or 
administrator  (&). 

Particulars  of  the  allegations  of  wilful  default  should  be 
given  in  the  pleading  (c) . 

Accounts  on  the  footing  of  wilful  default  cannot  be  obtained 
under  Ord.  XV.  {d). 

If  the  plaintiff's  demand  be  uncontested  or  proved,  and  the 
executor  admits  assets,  the  plaintiff  is  entitled  at  the  hearing 
to  an  immediate  order  for  payment  without  taking  the 
accounts  (e).  The  same  doctrine  prevails  though  the  executor 
denies  assets  in  hand  at  the  time  of  filing  his  answer,  if  ho  also 
discloses  that  ho  had  at  one  time  sufficient  assets,  but  that  he 
has  since  misapplied  them  (/).  An  admission  of  assets  for  the 
payment  of  a  legacy  is  an  admission  of  assets  for  the  purposes 
of  the  suit,  and  extends  to  costs,  if  tlio  Court  think  fit  to  give 
them  (^) . 

Again,  if  it  is  charged  that  the  executor  has  rendered  himself 
pei'sonally  liable  to  pay  the  plaintiff's  debt  or  legacy  by  an 
admission  of  assets  made  before  suit,  or  by  any  other  means, 
and  the  plaintiff  can  sustain  this  allegation,  he  will  entitle  him- 

(a)  Re  Barclay,   [1899]  1  Ch.  674;  cf.  Re  Netvland,  ante,  p.  1493. 
(&)  Re  Brier,  2%  i^.  D.  "238. 

(c)  Re  Anstier,  54  L.  J.  Ch.  1104.  See  also  R.  S.  C,  Ord.  XIX. 
r.  6,  and  Forms,  App.  "  C."  s.  2,  Nos.  2  and  9. 

(d)  Re  Bowen,  20  C.  D.  538. 

{e)  Woodgate  v.  Field,  2  Hare,  211.  Where  the  answer  admitted 
assets,  but  insisted  that,  under  the  circumstances  stated,  the  legacy 
sought  to  bo  recovered  had  beon  paid,  it  was  held  that  the  plaintiff 
had  a  right  to  road  the  passage  admitting  the  assets,  without  reading 
that  as  to  the  payment  of  the  legacy:  Connop  v.  II ai/ ward,  1  Y.  «.t 
C.  C.  C.  33.  An  admission  of  assets  by  the  'execuix)r's  answer  is 
waived  by  the  plaintiff's  going  on  to  an  account  of  a.ssets,  and  pro- 
cui'ing  a  receiver  to  be  appointed:    Wall  v.  Bushby,  1  Bro.  C.  0.  484. 

(/)  Rogers  v.  Soutten,  2  Keen,  598. 

{g)  Philanthropic  Society  v.  Ilobson,  2  M.  &  K.  357.  If  there  ore 
several  executors  and  some  admit  assets,  yet  an  account  may  be  decreed 
against  the  rest:  Norton  v.  Turvill,  2  P.  Wms.  145.  Wliore  in  an 
examination  put  in  by  two  executors,  it  was  stated  that  their  receipts 
had  boon  joint,  but  it  appeared  by  affidavit  that  that  .statement  was 
made  through  mistake  and  inadvertence,  and  that  one  of  the  executors 
had,  in  fact,  received  nothing,  liberty  was  given  to  him  t(3  put  in  a 
supplomental  affidavit,  to  correct  the  mistake:  II ewes  v.  Iletvea,  4 
Sim.    1. 


bui*den  of 
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self  to  a  decree  for  payment  at  once  {h) .  And  the  general  rule 
is,  that  an  admission  of  assets  by  an  executor  or  administrator 
can  never  be  retracted  in  a  Court  of  Equity,  unless  a  case  of 
mistake  be  most  clearly  established  (i) .  If,  however,  a  strong 
case  be  made  out,  this  may  enable  the  Court  to  relieve  him  from 
the  admission  (fc):  as  if  the  money  were  in  a  banker's  hands, 
who  fails:  But  the  executor  or  administrator  must  clearly  prove 
the  mistake,  and  show  that  the  circumstance,  on  which  he  built 
his  admission,  failed  (Z). 

The  admission  of  assets  by  an  executor  will  not  preclude 
creditors  from  coming  on  a  fund  specifically  appropriated  for 
their  benefit,,  although  that  fund  may  have  been  disposed  of  to 
a  purchaser  (m). 

With  respect  'to 'what  latoounbs  to  an  admission  of  assets,  it  was 
assets.  held  in  a  case  {n),  where  the  deceased  gave  money  upon  mort- 

gage to  a  charity  in  Ireland,  that  his  executrix  by  her  own  Will 
attempting  to  provide  other  means  for  payment  of  that  legacy, 
and  stating  as  a  reason  that  his  personal  estate  was  out  on  mort- 
gage, thereby  admitted  assets  of  her  testator  (o).  Payment  of 
interest  for  a  legacy  by  the  executor,  from  time  to  time,  will  be 
evidence  of  assets,  though  a  single  instance  of  payment  of 
interest  will  not  {p).  So  where  executors,  from  time  to  time, 
had  made  some  payments  on  account  of  principal  and  interest 

{K)  Barnard  v.  Pumfrett,  5  M.  &  Cr.  63;  Dimsdale  v.  Budding,  1 
Y.  &  C.  0.  0.  265.     See  Be  Marvin,  [1905]  2  Oh.  490. 

(i)  Drewry  v.  Thacker,  3  Swanst.  548;  Roberts  v.  Boherts,  cited  1 
Bro.   0.  0.  487. 

{k)  See  Foster  v.  Foster,  2  Bro.  0.  0.  619;  Young  v.  Walter,  9  Ves. 
365. 

{I)  Horsley   v.    Chaloner,   2  Ves.    Sen.    85,    post,   p.    1612. 

(to)  Curtis  V.  Blow,  2  Barn.  &  Adol.  426. 

(n)  Campbell  v.  Lord  Badnor,  1  Bro.  0.  C.  271;  Barnard  v.  Pum- 
frett, 5  M.  &  Cr.  70. 

(o)  See  also  Elliott  v.  Holwell,  1  Cas.  temp.  Lee,  574. 

{p)  Corporation  of  Clei-gymen's  Sons  v.  Swainson,  1  Ves.  Sen.  75; 
Barnard  v.  Pumfrett,  5  M.  &  Cr.  63,  70,  by  Lord  Oottenham;  Att.- 
Gen.  V.  Chapman,  3  Beav.  255;  Att.-Oen.  v.  HigMm,  2  Y.  &  Coll. 
Ch.  0.  634.  But  payment  of  the  interest  of  a  specific  or  demonstra- 
tive legacy,  when  that  payment  is  clearly  not  made  out  of  the  general 
assets,  nor  a  payment  referable  to  the  general  assets,  is  not  an  admis- 
sion of  general  assets:  Severs  v.  Severs,  1  Sm.  &  G.  400.  Executors 
having  invested  an  infant's  legacy  in  their  partnership  concern,  it  was 
held  that  the  entry  by  them  in  the  partnership  books  of  the  amount 
of  the  legacy  to  the  credit  of  the  legatee  was  a  sufficient  admission 
of  assets,  there  being  no  evidence  that  the  entries  were  mistaken,  and 
the  course  of  conduct  observed  being  consistent  with  them:  Town- 
end  V.  Toivnend,  1  Giff.  201.  For  an  instance  in  which  a  similar 
entry  was  held  not  to  amount  to  an  admission  of  assets,  see  Hutton  v. 
Bossiter,   7  De  G.   M.   &  G.   9. 
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on  a  legacy,  and,  about  nine  years  after  the  testator's  death, 
passed  their  accounts  at  the  Legacy  Duty  ofl&ce,  showing  a  con- 
siderable residue;  Lord  Langdale  held,  that  the  legatee  was 
entitled  to  an  immediate  decree  for  payment  of  the  legacy, 
without  first  taking  an  account  of  the  testator's  estate  {q) . 

But  in  Postlethtoaite  v.  Mounsey  (r),  it  was  held  by  Thepayment 
Wigram,  V.-C,  that  payment  by  the  executor  of  the  interest  alega^or^ 
of  a  legacy  to  the  tenant  for  life  under  the  Will  was  not  con-  payment  of  a 
elusive  as  an  admission  of  assets  by  the  executor;  but  that  such  oonclnaive. 
payment  might  be  explained  as  having  been  made  by  mistake, 
or  for  other  reasons  or  causes;  and  that  in  that  case  the  usual 
account  of  assets  might  be  directed:  And  his  Honour  observed, 
that  it  would  be  difficult  to  hold  that  the  payment  of  one  legacy 
would,  of  itself,  bind  the  executor  to  pay  all  the  legacies  given 
by  the  Will :  Suppose  a  case  in  which  small  legacies  were  given 
to  servants,  and  the  executor  chose,  on  his  own  responsibility,  to 
pay  those  legacies  at  once,  without  reference  to  the  state  of 
the  assets,  it  would  be  hard  to  say  that  he  had  thereby  con- 
clusively bound  himself  to  pay  all  the  legacies  given  by  the 
Will:  In  the  subsequent  case  of  Savage  v.  Lane  (s),  the  same 
learned  Judge  held,  that,  at  all  events,  where  the  bill  in  a 
creditor's  suit  does  not  specifically  charge  the  executor  with 
having  made  himself  personally  liable,  but  prays  that  an  account 
may  be  taken  and  the  estate  administered,  the  executor's  ad- 
mission in  his  answer  that  he  has  paid,  certain  legacies  is  not 
such  an  admission  of  assets  as  to  entitle  the  plaintiff  to  a  decree 
without  taking  the  account. 

The  general  rule,  however,  is  that  an  admission  of  assets  General  role. 
by   the   executor  to  one   claimant  on  them    is   an    admission 
to  all(0. 

In  Holland  v.  Clwlc  (u),  Sarah  Clark  bequeathed  a  legacy  of 
150L  to  Susannah  C,  when  she  should  attain  21:  The  testatrix 
died  in  1811,  and  the  legatee  did  not  attain  21  till  several  years 

(q)  Whittle  v.  Henning,  2  Beev.  396.  See  further,  as  to  admission 
of  a'^sets  by  having  given  a  legatee  the  legacy  office  receipt  for  duty 
on  the  legacy,  Lazonhy  v.  Rawson,  2  Sm.  &  G.  267;  4  De  G.  M.  &  G. 
556;    S.  C. 

(r)  6  Hare,  33,  note  (a).    See  also  Gadbury  v.  Smith,  L.  R.  9  Eq.  37. 

(,«)  6  Hare,  32.  See  also  Cadhury  v.  Smith,  L.  R.  9  Eq.  41;  Billing 
V.    Broaden,  38  0.   D.    546. 

(0  Cook  V.  Martyn,  2  Atk.  2;  Barnard  v.  Pumfrrft.  5  M.  A  Or. 
70,   bv  I/ord  CotU^nham. 

(u)  2  Y.  &  Coll.  Oh.  0.  Slf);  conf.  Stcphrn^  v.  Vcnables.  31  15eav. 
124. 

w.E. — VOL.  n.  61 
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afterwards,  and  she  then  married:  In  1825  the  executors 
signed  and  gave  to  her  husband  this  memorandum:  "We 
separately  and  jointly  acknowledge  to  owe  to  George  Holland 
the  sum  of  150L,  being  a  legacy  left  to  his  wife  by  the  late 
Sarah  Clark,  and  50Z.  interest  thereon:  "  And  it  was  hold 
by  Knight  Bruce,  V.-C,  that,  under  the  circumstances,  this 
memorandum  amounted  to  an  admission  of  assets  by  the 
executors . 

The  authorities  as  to  the  probate  stamp  being  admissible, 
and  its  effect  in  evidence  as  to  the  amount  of  assets,  have 
already  been  examined  {x). 

It  only  remains  to  be  noticed  that  an  admission  is  always 
susceptible  of  explanation.  Thus,  in  Payne  v.  Little  (y), 
Romilly,  M.  B..,  observed,  that  every  admission  of  assets  made 
by  an  executor,  whether  it  be  made  by  his  acts  or  by  an 
express  admission  in  words,  must  have  reference  to  the  circum- 
stances which  he  was  then  acquainted  with,  and  if  "  the 
circumstances  on  which  he  built  his  admission  fail  him  "  (an 
expression  used  by  Sir  John  Strange  in  Horsley  v. 
Chaloner  (z) ),  then  the  admission  fails  also,  and  he  cannot 
be  bound  by  an  admission  made  under  circumstances  with  which 
he  was  not  acquainted. 
Eemedy  for         jf  g^j^  executor  chanffos  the  nature  of  the  testator's  estate,  the 

devastavit.  ... 

general  rule  is,  that  this  is  a  conversion;  and  as  money  has  no 

earmark,  it  cannot  be  followed  (a);  but  the  executor  by  such 
transactions  has  made  himself  liable  to  a  devastavit  (h),  for 
which  the  party  injured  must  seek  satisfaction  out  of  the  exe- 
cutor's own  effects  (c).  If  an  executor  purchases  estates  with 
the  assets,  and  takes  the  conveyance  in  his  own  name,  without 
the  trust  appearing  on  the  face  of  the  deeds,  the  estate  will  not 
be  liable  to  the  trusts,  although  he  die  insolvent,  unless  the 
application  of  the  purchase  money  can  be  clearly  proved  (d). 

(x)  See  ante,    p.   1571. 

(y)  22  Beav.  69.     See  also  Cadbury  v.  Smith,  L.  E.  9  Eq.  41. 

(z)  2  Ves.  Sen.  83. 

(a)  That  is,  it  cannot  be  followed  in  the  hands  of  a  stranger  to  the 
trust,  although  it  can  be  followed  in  the  hands  of  the  trustees  and 
those  claiming  under  him.     See  Re  Halletfs  Estate,  13  C.  D.  696. 

(&)  Waite  V.  Whorwood.  2  Atk.  159.  A  married  woman  executrix 
was,  after  the  death  of  her  husband,  held  liable  for  a  devastavit  com- 
mitted by  him  during  their  joint  lives:  Soady  v.  Tumhull,  L.  E.  1 
Ch.   494. 

(c)  Charlton  v.  Low,  3  P.  Wms.  B30. 

{d)  2  Sugd.  Vend.  &  Purch.  148,  9th  edit.  See  Kendar  v.  Milward, 
2  Vorn.  440.;  Kirh  v.  Well,  Prec.  Ohanc.  84;  Deg  v.  Deg,  2  P.  Wms. 
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But  if  an  executor,  for  the  benefit  of  the  testator's  estate, 
eliould  invest  part  of  it  in  the  funds,  or  transfer  money  from 
one  stock  to  another,  this  is  not  a  convei-sion,  but  it  may  still  be 
followed,  as  much  as  if  it  had  continued  in  the  same  condition 
as  at  the  testator's  death  (e). 

The  general  question,  as  to  the  right  of  croditoi-s  and  U'gatees 
to  follow  the  assets  into  the  hands  of  the  person  to  whom  the 
executor  has  aliened  them,  has  been  investigated  in  a  former 
part  of  this  Work  (/). 

In  Skinner  v.  Sweet  (g),  it  appeared  that  an  executrix,  in 
respect  of  her  receipt  as  such,  was  considerably  indebted  to  the 
estate,  and  that  she  had  an  annuity  of  250/..  given  to  her  by  the 
Will:  Sir  John  Leach,  V.-C,  directed,  that  her  annuity,  as  it 
became  due,  should  be  applied  in  payment  of  the  debt  duo  to 
the  estate,  with  liberty  to  apply  to  the  Court  when  the  debt  due 
to  the  estate  should  be  discharged.  So  where  an  executor 
assigns  his  reversionary  legacy,  the  assignee  takes  it  subject  to 
the  equities  which  attached  to  the  executor;  and  thereiore  if  the 
executor,  though  subsequently  to  the  assignment,  wastes  the 
testator's  assets,  the  assignee  cannot  receive  the  legacy  till  satis- 
faction has  been  made  for  the  breach  of  trust  (h). 

The  party  injured  by  a  devastavit  is  but  a  simple  contract    Party 
creditor  of  the  executor  (^),  and  the  claim  is  consequently  barred   g"!,".,!^;,^^- 
after  the  lapse  of  six  years  by  the  Statute  of  Limit-ations  (Ic),   tract  creditor 
but  this  did  not,  before  the  Trustee  Act,  1888,  apply  to  an   °"  ^' 
action  by  a  beneficiary  against  the  executor  (or  his  estate)  who 
had  committed  the  dei^aHavit,  as  the  debt  arose  from  a  breach 
of  trust  on  his  part,  and  from  this  the  Statute  of  Limitations 
did  not  protect  him  (I) . 

In  Geary  v.  Bexmwiont  {m),  a  specific  legacy  was  given  to  an   Bankrupt  or 
executor,  who  afterwards  became  bankrupt,  and  commitlod  a    "^'^y^r. 


414  415-  Byall  v.  Ryall,  1  Atk.  59;  Wilkins  v.  Stevens,  1  Y.  ACoU. 
43l'.         '  {e)  2  Atk.   15-9. 

(/)  Ante,  p.  693.  See  also  Downes  v.  Power,  2  Ball  &  B.  491; 
Silver  v.  Stein,  1  Drew.  295;  Collinson  v.  Lister,  20  Boav.  356; 
Re  Eustace,  [1912]  1  Oh.  561. 

(a)  3  Madd.   244. 

(//)  Morris  v.  Livie,  1  Y.  &  Coll.  Oh.  0.  380,  ante,  pp.  1091.  1135. 
See  also  Burnett  v.  Sheffield,  1  Ue  G.  M.  &  G.  371;  Re  Dacre,  [1916] 
1  Oh.  344;  Re  Pain,  [1919]  1  Ch.  38. 

(i)  Charlton  v.  Low,  3  P.  Wms.   331. 

{k)  Thome  v.  Kerr,  2  Kay  &  J.  54. 

(0  Re  Marsden,  26  0.  D.  783.  As  to  the  effect  of  the  Trustw  Act, 
1888,  SCO   post,  p.  1642. 

(m)  3  Mer.  431. 
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devastavit.  The  subject  of  the  specific  bequest  was  sold  by  hia 
assignees:  and  Sir  W.  Grant  held  that  the  produce  in  their 
hands  was  not  specifically  liable  to  make  good  the  devastavit,  in 
favour  of  the  parties  beneficially  entitled  under  the  Will,  but 
that  such  parties  were  only  entitled  to  prove  to  the  amount  of 
the  devastavit. 

If  an  executor  becomes  bankrupt,  having  wasted  the  assets,  a 
proof  for  the  devastavit  can  be  taken  in  under  the  bank- 
ruptcy {n) .  An  executor  and  trustee  having  committed  a  devas- 
tavit, cannot  prove  under  his  own  bankruptcy  without  obtaining 
an  order  from  the  Court  (o).  Generally  speaking,  such  order 
will  be  made  on  the  application  of  a  bankrupt  who  is  sole 
executor  (p),  but,  if  leave  to  prove  be  given,  the  dividends 
should  be  secured  and  not  allowed  to  come  into  the  bankrupt's 
hands  {q). 
Debt  due  lu  the  case  of  an  executor  committing  a  devastavit,  and  a 

devastavit       decrco  for  payment  of  the  amount,  the  debt  is  considered  as 

due  from        ^j^g  from  the  time  of  the  devastavit,  and  not  from  the  date  of 
what  time. 

the  decree;  and  therefore,  where  a  person  was  committed  under 

an  attachment  for  breach  of  a  writ  of  execution  of  a  decree  for 

payment  of  money  on  account  of  a  devastavit,  it  "was  held  that  as 

he  had,  between  the  time  of  the  devastavit  and  the  date  of  the 

decree,  taken  the  benefit  of  the  Insolvent  Debtors  Act,  and  had 

been  ordered  to  be  discharged  by  the  Court  of  Quarter  Sessions, 

he   might   be   brought   up    on    a    habeas   corpus    before    the 

Chancellor,  and  discharged  (r) . 

A  defaulting        A  defaulting  executor  or  administrator  who  becomes  bank- 

exoiutorpro-  ^'^P^  ^^  protected  from  attachment  by  sect.  7  of  the  Bankruptcy 

tected  from      ^.ct,  1914  (s),  which  provides  that,  after  the  making  of  a  re- 
attachment. ..  ,.  lllA 

ceiving  order,  except  as  directed  by  the  Act,  no  creditor  to  whom 
the  debtor  is  indebted  in  respect  of  any  debt  provable  in  bank- 

{n)  ToUer,   429. 

(o)  See  Ex  parte  Colman,  2  Dea.  &  Oh.  584.  Where  the  bankrupt 
is  one  of  several  executors,  and  has  before  his  bankruptcy  received 
a  part  of  the  assets,  the  other  executors  may  prove  the  amount  against 
his  estate:  Ex  'parte  Brown,  1  Dea.  &  Ch.  118;  Ex  parte  Phillips, 
2  Deac.  334. 

{p)  Ex  parte  Shaw,  1  Glyn  &  Jam.  127;  Ex  parte  Wyatt,  2  Deac. 
«fe  Oh.  211. 

{q)  Ex  parte  Leehe,  2  Bro.  0.  0.  597;  Ex  parte  Shaio,  1  Glyn  & 
Jam.  127;  Ex  parte  Colman,  2  Deac.  &  Oh.  584;  Ex  'pa7'te  Moody, 
2  Rose,  413. 

(?•)   Wheldale  v.  Wheldale,  16  Ves.  376;  3  Madd.  Pract.  458,  2nd  edit. 

(s)  Eeplacing  sect.  9  of  the  Bankruptcv  Act,  1883;  but  see  ante, 
p.  1600. 
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Tuptcy  shall  have  any  remedy  against  the  property  or  person  of 
the  debtor  in  respect  of  the  debt,  or  sImU  coTnmeiice  any  action  or 
other  legal  proceedings  unless  with  the  leave  of  the  Court  and 
on  such  terms  as  the  Court  may  impose.  If  he  becomes  bank- 
rupt after  he  has  been  attached  he  may  be  released;  ho  is  pro- 
tected from  arrest  by  the  order  in  bankruptcy  {t). 

Property  held  by  a  bankrupt  in  trust  for  any  other  person  is  Exclusion  of 
expressly  excluded  from  the  property  divisible  amongst    his  p^t>rty^rom 
creditors  by  sect.  38  of  the  same  Act.     But  Avhero  the  trHstee  proporty 
has  a  right  of  indemnity  in  the  nature  of  a  lien  upon  the  goods,  amongst 

such  right  Avill  pass  to  the  trustee  in  his  bankruptcy,  and  will  ^ank/upt'^ 

...  /  cromtora. 

have  priority  over  the  rights  of  an  execution  creditor  {u). 

The  issue  of  a  summons  under  rule  3  of  Ord.  LV.  does  not   Interference 

interfere  with  or  control  any  power  or  discretion  vested  in  any  ^'*^  the  dis- 

''    >■  "^     cretion  or 

executor,  administrator,  or  trustee,  except  so  far  as  such  inter-  executors, 
ference  or  control  may  necessarily  be  involved  in  the  particular 
relief  sought  {x). 

Even    a    judgment    for     administration    does    not     deprive   Effect  of  a 
executors  or  trustees  of  the  right  to  exercise  a  discretionary  idmin^tra"' 
power  vested  in  them  {y),  except  so  far  as  the  exorcise  conllicts  *io"- 
with  the  order  {z);  for  instance,  they  can  exercise  a  power  of 
appointing  new  trustees  (a)   but  the  Court  will  see  that  im- 
proper persons  are  not  appointed,  and  if  a  person  of  whom  the 
Court  does  not  approve  is  appointed,  it  will  call  on  the  trustees 
to  make  a  fresh  appointment.    The  fact  that  the  decree  directs 
the  appointment  of  new  trustees  does  not  take  from  the  trustees 
their  right  of  appointment,  though  after  decree  they  can  only 
exercise  it  subject  to  the  supervision  of  the  Court  (6').     An 
administration  decree  does  not  prevent  trustees  from  exercising 
a  power  of  sale  {c) . 

Where  a  testator  has  given  a  pure  discretion  to  trustees  as  to  DLscrotionm-y 
the  exercise  of  a  power,  the  Court  will  not  enforce  the  exorcise  F^^*^"*  *'''^'''" 
of  the  power  against  the  Avish  of  the  trustees  or  one  of  thoni.  if 

(0  Re.  Manning,   30  C.  D.  480;  and  seo  ante,  p.  1600. 
{u)  Jennings  v.  Mather.  [1902]   1  K.  B.   1. 
(x)  R.  S.  6.  Ord.  LV.  r.  12. 

(?/)  Tempest  v.    Lord  Camoi/s.  21   0.   D.   571,  576,  not-c;    lie  Oadd, 
23  C.  D.   134;    Re  Barrage,  ()'2  L.  T.  752. 
(z)  Jle   Hall,  33   W.    R.    508. 

(a)  Tempest  v.  Lord  Cainoys,  supra;  Re  Gadd,  supra. 
(6)  Re  Oadd,  supra. 
(c)  Re  Mansel,  33  W.  E.   727. 
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sue])  one  reasonably  entertains  a  different  opinion  from  that  of 
his  co-trustees  as  to  the  desirability  of  exercising  it  in  the 
particular  manner  proposed,  but  it  will  prevent  them  from 
exercising  it  improperly  {d) ;  and  even  where  the  power  is 
coupled  with  a  trust  or  duty,  the  Court  will  enforce  the  proper 
and  timely  exercise  of  the  powei',  but  will  not  interfere  with  the 
discretion  of  the  trustees  as  to  the  particular  time  or  manner  of 
their  hono.  fide  exercise  of  it  (e). 


Kemedy  of  a 
creditor  of 
the  business. 


A  creditor's 
right  to  a  a 
account  of 
the  assetvS 
employed  in 
a  business. 


Remedy  of  a 
creditor 
where  tlie 
business  is 
properly 
carried  on. 


The  remedy  of  a  creditor  of  the  business  for  a  debt  incurred 
since  the  death  of  the  testator  or  intestate,  is  against  the  executor 
or  administrator  personally,  and  not  against  the  estate  of  the 
deceased  (/) ;  and  the  creditor's  remedy  is  by  action  at  law 
against  the  executor  or  administrator,  and  lie  has  no  right  to 
have  tlie  estate  of  the  deceased  administered  {g) .  But  a  cix3ditO'r 
of  the  business  whotse  debt  has  been  incurred  since  the  decease, 
can  make  the  executor  render  to  him  an  account  of  the  assets  of 
the  deceased  which  have  been  employed  in  the  business  since  the 
death  {h). 

Lapse  of  time  and  an  enjoyment  of  the  testator's  assets  in  a 
manner  inconsistent  with  the  trusts  of  the  Will,  coupled  with 
the  consent  of  the  beneficiaries,  may  raise  an  inference  of  a  gift 
of  the  assets  by  the  beneficiaries  to  the  executor,  and  enable  his 
judgment  creditor  to  take  them  in  execution.  But  when  the 
provision  and  the  time  which  has  elapsed  are  in  accordance  with 
the  trusts  of  the  Will,  no  such  inf ei-ence  can  arise  (*) . 

As  has  been  pointed  out  in  the  chapter  on  remedies  for  an 
executor  in  equity,  where  the  executor  or  administrator  pro- 
perly carries  on  the  business  of  the  deceased,  he  is  entitled  to  be 
indemnified  out  of  the  assets,  which  are  authorized  to  be,  or  can 
be,  otherwise  properly  applied  (/)  for  the  purposes  of  the  busi- 
ness. In  such  case,  creditors  whose  debts  have  been  incurred 
since   the  death  of  the  deceased,  are  entitled   to   stand  in  tho 


(c?)  Tempest  v.  Lord  Camoys,  supra. 

(e)  Me  Burrage,  62  L.  T.  752. 

(/)  Farhall  v.  Farhall,  L.  E.  7  Oh.  123;  Re  Evans,  34  0.  D.  597. 
See   ante,    p.    1397,  and  also  p.    1537   et   seq. 

{g)  Owen  v.  Delumere,  L.  E.  15  Eq.  134;  StricJdand  v.  Si/mons,  26 
0.   D.  245. 

{h)  Thompson  v.  Dunn,  1».  E.  5  Oh.  573. 

(0  Be  Morgan.  18  C.  D.  93;  and  cf.  Jennings  v.  Mather,  [1901]  1 
K.  B.  108;   [1902]  1  K.  B.  1. 

(j)  E.g.,  where  the  business  is  only  carried  on  for  the  purpose  of 
being  realized.      See   ante,  p.    1537. 
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place  of  the  executor  or  administrator,  and  to  claim  that  the 
fund,  out  of  which  he  is  entitled  to  indemnity,  shall  be  applied 
in  payment  of  their  debts  (/c),  and  with  like  priority  {I). 

The  same  principle  applies  to  the  case  of  the  trustee  claiming 
a  right  of  indemnity  for  a  tort,  as  where  an  injm-y  had  been 
occasioned  to  an  adjoining  owner  by  letting  down  the  surface 
of  land,  in  the  reasonable  management  and  working  of  the 
testator's  estate,  and  damages  were  recovered  against  the  trustee 
pei-sonally,  it  was  held  that  the  adjoining  owner  was  entitled  to 
etand  in  the  place  of  the  trustee  and  to  claim  the  benefit  of  his 
right  to  indemnity  so  as  to  obtain  payment  of  the  damages 
direct  out  of  the  testator's  estate  (m) . 

Where  the  executor  is  in  default  to  the  specific  trust  estate  Whore 
he  is  authorized  to  employ  in  the  trade,  the  creditors  of  the  ^efa'^lt'^  "* 
trade  are  in  no  better  position  than  the  executor  himself,  and 
as  ho  is  only  entitled  to  be  indemnified  against  the  debt  he  has 
incurred  in  cariying  on  the  trade  upon  the  terms  of  making 
good  his  default,  the  creditors  are  only  entitled  to  have  their 
debts  paid  out  of  the  specific  assets  when  the  default  is  made 
good  {n) . 

But  where  a  testator's  business  is  carried  on  after  his  death 
by  his  trustees  under  a  power  in  the  Will,  the  right  of  the 
creditors  of  the  business  to  be  paid  out  of  the  trust  estate  in 
priority  to  the  creditors  of  the  testator,  by  virtue  of  the  trustees' 
right  of  indemnity  in  respect  of  the  debts  properly  incurred  by 
them  in  carrying  on  the  business,  is  not  precluded  b}^  the  fact 
that  one  of  the  trustees  has  been  found  a  defaulter,  since 
each  of  the  trustees  who  has  acted  properly  is  entitled  to  be 
indemnified  (o). 

Where  neither  the  whole  nor  any  specific  part  of  the  estate  Whore  no 
is  properly  applicable  to  carrying  on  the  trade,  creditors  of  the  oTlMtat/oan 

business  have  no  right  to  recover  their  debt  out  of  the  trust   ^  employed 
«        1     /    V    1  ,  -11  1  '"^  carrying 

funds  {pj,  but  they  are  entitled  to  any  mterest  the  executor  may  o„  tho 

have  in  such  trade  as  against  the  trust  estate,  e.g..  tho  right  to  busineae: 


(k)  Ex  qmrte  Garland,  10  Ves.  120;  Ex  parte  Edjnonds.  4  D.  F. 
&  J.   488. 

(0  Moore  v.  M'Olynn,  [W04]  1  Ir.  334. 

(m)  Jie  Raybould,  [1900]  1  Oh.  199. 

{n)  lie  Johnson,  15  0.  D.  548;  soo  Re  British  Power,  d:c.  Co.,  [1910] 
2  Ch.  470. 

(o)  Re  Frith,  [1902]  1  Oh.  342. 

Ip)  Strickland  v.  Symom,  22  0.  D.  666;  26  0.  D.  245. 
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rigiu  of 
indcniiiity  aa 
against 
oreditora  of 
the  testator. 


Dowse  V. 
Gorton. 


Priority  of 
creditors  of 
the  executors 


be  repaid  moneys  he  has  advanced  or  become  liable  to  pay  in 
respect  of  the  business  {q). 

Tlie  executor  is,  as  against  the  beneficiaries,  entitled  to  be 
indemnified  by  the  trust  estate  against  the  debts  incurred  by 
him  in  carrying  on  the  trade  out  of  the  specific  part  of  the 
testator's  estate,  which  he  is  authorized  by  the  Will  to  employ 
in  the  trade,  but  this  right  to  indemnity  does  not  apply  as 
against  the  creditors  of  the  testator  unless  such  creditors  had 
knowledge  that  the  testator's  business  was  being  carried  on  by 
the  executor,  and  have  acquiesced  in  such  trading  {r) . 

Where  the  executor  of  a  deceased  trader  had  carried  on  his 
business  for  three  years  after  his  death,  in  accordance  with  the 
provisions  of  his  Will  and  with  the  assent  of  the  testator's 
creditors,  the  Court  of  Appeal  held  that  the  executors  had  a 
right  to  be  indemnified  against  all  liabilities  incurred  by  them 
in  carrying  on  the  trade  out  of  the  assets  acquired  subsequently 
to  the  testator's  death,  and  that  their  right  to  indemnity  was 
confined  to  such  assets,  and  it  also  held  that  the  trade  creditors 
of  the  executors  were  entitled  to  stand  in  the  place  of  the 
executors  in  enforcing  their  claim  (s).  The  House  of  Lords,  on 
appeal,  held  that,  as  the  creditors  of  the  testator  had  acquiesced 
in  the  business  being  carried  on  by  the  executors,  the  executors 
were  entitled  to  be  indemnified  out  of  the  testator's  estate  against 
the  liabilities  which  they  had  properly  incurred  in  carrying  on 
the  business,  and  that  their  right  to  indemnity  was  not  limited 
to  the  assets  acquired  subsequently  to  the  testator's  death,  and 
that  the  executors  were  entitled  to  indemnity,  not  only  as  against 
the  beneficiaries,  but  also  as  against  the  testator's  creditors  {t). 

The  effect  of  giving  the  executors  so  wide  a  right  of 
indemnity  is  to  give  the  creditors  of  the  business,  subsequent  to 
the  testator's  death,  a  priority  over  the  creditors  of  the  testator 
in  cases  where  they  acquiesced  in  the  trading.  This  makes  it 
exceedingly  important  for  the  creditors  of  a  deceased  trader  to 
protect  themselves  against  the  risk  of  the  executors  carrying  on 
the  business  at  a  loss  by  requiring  the  estate  to  be  administered 
without  delay. 

Where  there  is  no  power  under  the  Will  to  carry  on  the 
business,  and  it  is  carried  on  for  the  benefit  of  the  widow  and 


{q)  Re  Evans,  34  C.  D.  5'97. 

[r)  Dowse  v.   Gorton,  [1891]  A.   0.    190. 

(s)  Re  Gorton,  40  0.  D.  536. 

(0  Bowse  V.  Gorton,  [1891]  A.  C.  190. 
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without  the  assent  of  the  testator's  creditors,  the  executors  are 

not  entitled  to  an  indemnity  in  priority  to  such  creditors — 

merely  standing  by  with  knowledge  that  the  business  is  being 

carried  on  does  not  constitute  assent  by  the  creditors  {u). 

In  cases  like  Dmo8e,  v.  Gorton,  where  the  business  has  been  Conduct  of 
■     1  o  1  )      1        7  11  •     •        1  prooeedinffs. 

carried  on  alter  the  testator  s  death,  and  the  estate  is  insolvent, 

the  rights  of  the  creditors  of  the  testator,  and  the  creditoi-s  of 

the  executors,  will  conflict,  and  the  question  whether  a  creditor 

of  the   one  class  or  the  other  is  to  have  the  conduct  of  the 

administration  proceedings  will  probably  be  g'overned  by  the 

extent  to  which  the  estate  is  deficient.     If,  for  example,  the 

estate  is  likely  to  be  sufficient  only  to  pay  the  creditors  of  the 

executors,  it  may  be  that  the  conduct  of  the  proceedings  will  be 

given  to  one  of  them,  but  if  there  is  likely  to  bo  a  surplus  after 

satisfying   the  claims  of   the  creditors   of  the  executors,   the 

conduct  of  the  proceedings  should  be  given  to  a  creditor  of  the 

testator  as  having  the  greater  interest  in  the  administration. 

The  principle  of  Dowse  v.   Gorton   is  applicable  where  a  Extension  of 

receiver  and  manager  has  been  appointed  in  an  administration  j>ow«!'^v\  ° 

action  to  carry  on  the  business  in  succession  to  the  executor,  and  Gorton. 

whether  the  Will  does  or  does  not  contain  a  power  to  carry  on 

the  business  (v). 

In  claims  by  creditors  against  the  estate  of  a  dead  man  the  Unoorrobo- 
Court  looks  with  suspicion  upon  a  claim  which  is  supported  only 
by  the  uncorroborated  evidenoe  of  the  claimant  (x),  but  there 
is  no  rule  of  law  which  precludes  a  claimant  from  recovering 
against  the  estate  of  a  deceased  person  on  his  own  testimony 
without  corroboration,  although  the  Court  will  in  general 
require  such  corroboration  («/). 

It  has  been  shown,   in  a  previous  part  of  this  Work  (2),  Sot-off. 
under  what  circumstances  an   executor  may  retain  a  lega<?y, 
by  way   of   set-off   against   a   debt   due  from    the    logatoa   to 
the   testator  (a).      But    the    executor   cannot    set    off,    against 

(«)   Re  Oxley,  [1914]  1  Oh.  604. 

(v)  Be  Brooke,  [1S94J  2  Oh.  600;  and  sec  O'Neill  v.  McHrortij,  [1915] 
1   Ir.   1. 

(x)  Hill  V.   WiUon,  L.   II.   8  Oh.   888. 

[y)  Be  Hodgson,  31  0.  U.  177.  Soo  also  Bo  Finch,  23  0.  D.  267; 
Be  Farman,  57  L.  J.  Oh.  637,  639.     800  ante,  p.   1392. 

(z)  Ante,  p.  1049  et  seq.    So©  also  Bicfianls  v.  Bicluirds.  9  Price,  219. 

(a)  In  Be  Kn-aimmn,  18  0.  D.  300,  U',i,Mtocvs  brouf^ht  an  action 
against  the  exocutor,  seeking  revocation  of  probate.     While  this  action 
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a  domand    upon   him    as    executor,    a    debt   duo   to    liim    in- 
dividually {h). 


Mcaninj;^  of 
"  administra- 
tion action : " 


how  com- 
menced : 


origiHating 
summons. 


When  a 
creditox'  can 
commence 
procoedings 
by  summons. 


Proceedings 
before 
probate  or 
letters  of 


The  usual  form  of  relief  now  given  by  the  Chancery  Division 
against  an  executor  or  administrator  is  to  compel  him  to 
properly  account  for  the  assets  of  his  testator  or  intestate,  and 
to  see  that  these  assets  are  properly  distributed  amongst  the 
persons  entitled  to  them,  namely,  first,  the  creditors  of  the 
deceased,  and,  secondly,  the  beneficiaries  under  the  Will  or  the 
persons  entitled  under  the  intestacy  (c) . 

An  administration  action,  like  other  actions,  can  usually  be 
commenced  by  the  issue  of  a  writ  of  summons,  but  the  Hules  of 
the  Supreme  Court,  1883^,  provide  that,  in  most  cases,  creditors 
or  beneficiaries  can  commence  proceedings  against  executors  or 
administrators  by  originating  summons,  and  in  such  prooeedinga 
obtain  full  or  partial  administration  of  the  dead  man's  estate. 

Rules  3  and  4  of  Ord.  LV.  of  the  Rules  of  the  Supreme 
Court,  1883,  dealing  with  originating  summonses,  will  be  found 
set  out  in  the  chapter  on  remedies  for  an  executor  in  equity  (d). 

A  creditor  is  entitled  to  obtain  an  order  for  ajdmiiiistration: 
upon  an  originating  summons,  where  the  dispute  as  to  his  debt 
depends  on  a  question  of  law,  but  not  where  his  debt  depends 
on  disputed  facts  (e);  in  the  latter  case,  he  should  commence 
proceedings  by  writ  of  summons. 

Ord.  LV.  r.  4,  only  authorizes  an  administration  summons  to 
be  taken  out  by  a  creditor  against  executors,  administrators,  and 


was  pending  they  mortgaged  their  shares.  They  failed  in  the  action, 
and  were  ordered  to  pay  costs.  Subsequently  they  brought  an  action, 
for  the  administration  of  the  estate.  The  e.xecutor  was  held  entitled, 
to  set  off  the  costs  in  the  probate  action  against  the  legacies,  not- 
withstanding the  incumbrances.  But  see  Re  Harrald,  52  L.  J.  Ch. 
436;   Ec  Pain,  [1919]  1  Ch.  38. 

(&)  Whitaker  v.  Hush,  Ambl.  407;  Medlicot  v.  Botves/l  Ves.  Sen. 
208;   Gale  v.  Luttrell,  1  Younge  &  Jerv.  180;  and  see  ante,  pp.  1501, 

1563.     But   in  v.    Wood,  2  P.  Wms.   131,  money  lent  and  goods 

delivered  by  the  executor  to  the  legatee  were  held  to  be  in  part 
payment,  and  the  Court  said  that  the  executor,  if  sued  in  equity  for 
the  legacy,  might  have  insisted  that  the  legatee  had  received  so  much, 
of  it  by  money  and  goods. 

(c)  It  has  been  held  in  Ireland  that  the  widow  of  an  intestate 
entitled  under  the  Intestates'  Estates  Act,  1890,  to  a  charge  of  500Z. 
upon  his  real  and  personal  estate  has  a  sufficient  interest  in  the  real 
estate  to  entitle  her  to  maintain  an  administration  action:  McFinan  v. 
McFinan,  [1897]  1  Ir.  E.  66. 

{d)  See  ante,    pp.    1525,  1526. 

(e)  Re  Powers,    30  C.  D.   291,  post,  p.   1622. 
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trustees,  and  an  originating  summons  taken  out  by  a  creditor  admiiiistra- 
against  a  person  before  administration  is  entirely  bad  (/) .  ^    ^     • 

The  legal  personal  representative  of  a  deceased  intestate  is  a 
necessary  party  to  an  administration  suit,  and  no  decree  can 
be  made  in  such  a  suit  in  Ireland  against  a  party  who  has 
obtained  letters  of  administration  in  England  which  have  not 
been  resealed  in  England,  even  though  such  party  is  resident 
in  Ireland  {g). 

An  annuitant  under  covenant  by  the  testator  whose  annuity  by  annuitant-, 
is  not  in  arrear,  is  not  a  creditor,  and  cannot  apply  for  adminis- 
tration of  the  estate  of  the  deceased,  even  although  the  estate  of 
the  deceased  is  not  sufhcient  to  pay  the  estimated  value  of  the 
annuity  as  well  as  the  other  debts  and  liabilities  {h). 

There  is  only  jurisdiction  on  an  originating  summons  under  Matters 

Rules  3  and  4  of  Ord.  LV.,  to  decide  such  matters  as  could  j'^'.^'\^'^"  ^ 

decided  on  an 

have  been  decided  in  an  administration  suit,  as,  for  instanoe,  origrinatinj 
points  relating  to  the  administration  of  the  estate  and  questions 
between  executors  and  legatees,  there  is  no  jurisdiction  on  such 
a  summons  to  decide  questions  as  against  persons  claiming 
adversely  to  the  estate  (i),  or  questions  as  to  legal  devises  or 
between  legal  devisees  (/). 

Unless  the  objection  to  the  want  of  jurisdiction  is  taken  in   Whrn  the 
the  Court  below,  it  appears  that  the  Court  of  Appeal  will  not  tho  jurisdic- 
entertain  the  objection  (fc),  and  the  objection  must  be  taken  in  *'*?"  "^"^'  ''*' 
Chambers  or  the  defendant  will  not  bo  allowed  his  costs  of  the 
adjournment  into  Court  (Z). 

Ord.  LV.  r.  4a  (R.  S.  C,  October,  1899),  provides  that  if,  for 
the  purposes  of  the  Land  Transfer  Act,  1897,  it  is  desirable  to 
ascertain  the  hoir-at-law  or  devisee  or  legatee  of  the  person  who 
has  died,  having  real  estate  vested  in  him  within  the  meaning 
of  that  Act,  the  same  may  be  ascertained  and  all  necessary 
directions  with  regard  to  carrying  out  the  provisions  of  that  Act 

(/)  Re  Leash,  W.  N.   (1891)  p.   159. 

Ig)  Re  M'Sweeney,  [1919]  1  Ir.  K.  16. 

(li)  Re  Hargreaves,  44  C  D.  236;  and  see  Re  Bcennon,  [1896]  1 
Ch.   48. 

(0  Re  Royle,  43  C.  D.  18;  Re  Bridge,  56  L.  J.  Oh.  779;  Re 
Gladstone,  W.  N.    (1888)  p.    185. 

(?)  Re  Carlyon,  56  L.  J.  Oh.  219;  Re  Davies,  38  C.  D.  210.  As  to 
epccial  applications  by  originating  summons  to  dotorminr  (juostions  of 
ooncslruction  under  a  deed,  Will,  or  other  writton  iustrumcMit,  3oe 
Ord.   LIVa. 

(k)  Re  Turcan,  58  L.  J.  Ch.   101. 

{I)  Re   Davies,  supra. 


1622 


Remedies  against  Executors  and 


[Pt.  V. 


Bk.  n. 


Determining 
a  dispnted 
debt  on 
originating 
summons. 


may  be  given  on  any  originating  summons  taken  out  under 
EulcB  3  or  4  of  Ord.  LV. 

It  would  seem  that  an  originating  summons  is  not  a  proper 
proceeding  on  which  to  raise  a  question  of  breach  o£  trust 
against  trustees  (m). 

An  originating  summons  should  not  be  taken  out  to  obtain 
payment  of  a  disputed  debt  where  the  dispute  turns  on  a  matter 
of  fact,  but  when  the  question  depends  merely  on  a  question  of 
law,  it  will  be  decided  on  an  application  by  originating  summons 
without  putting  the  parties  to  another  proceeding  (w). 


Notice  of  Notice  should  be  given  of  intention  to  raise,  on  the  hearing 

intention  to     q£  ^j^^  summons,  any  question  arising   under  the  Statute  of 
of  Frauds.       Frauds  (o).     The  notice  should  be  given  by  letter  or  affidavit. 


Practice  in 
an  adminis- 
tration 
action. 


A  creditor's 
action . 


A  legatee's 
action. 


In  order  to  prevent  inconvenient  preference  in  the  adminis- 
tration of  the  assets,  as  well  as  to  avoid  the  burden  which  several 
suits  by  several  creditors  could  not  fail  to  bring  on  the  fund  to 
be  administered,  a  Court  of  Equity  always  allowed  a  creditor  to 
sue  on  behalf  of  himself  and  the  other  creditors  of  the  deceased, 
and  has  thereupon  directed  a  general  account  of  the  estate  and 
debts  to  be  taken  against  the  executor  or  administrator  (p),  or, 
if  assets  were  admitted,  and  the  debt  admitted  or  proved,  has 
made  an  immediate  decree  for  payment  (g).  But  there  is  no 
actual  necessity  for  a  creditor  to  sue  on  behalf  of  himself  and 
the  other  creditors  as  far  as  personal  ©state  is  concerned  (r). 

Upon  the  same  principle  a  legatee  has  always  been  permitted 
to  sue  on  behalf  of  himself  and  other  legatees:  and,  even  under 
the  old  practice,  a  bill  has  been  admitted  by  a  person  claiming 


{m)  Kekewich,  J.,  in  Re  Weall,  37  W.  R.  779;  Doivse  v.  Gorton, 
[1891]  A.  0.  at  p.  202;  but  see  Be  Stuart,  74  L.  T.  546,  ante, 
p.  1493.  See  also  Re  Giles,  43  0.  D.  391,  as  to  questions  of  priority 
between  mortgagees. 

(n)  Re  Poioers,  30  C.  D.  291,  ante,  p.  1620.  See  Ord.  LV.  r.  3, 
set  out  p.  1525. 

{o)  Re  Shearman,   2  Times  Rep.  236. 

(p)  Mitf.  PI.  5th  edit.  193.  A  creditor  having  debitum  in  prcesenti 
solvendum  in  juturo  may  maintain  sucli  a  suit:  Whitmore  v.  Oxborrow, 
2  y.  &  0.  C.  G.  13.  Ajad  S'O  may  a  claimant  under  a  voluntary  cove- 
nant: Watson  V.  Parker,  6  Beav.  283,  note  {n).  After  a  decree  in. 
the  suit,  the  executor  cannot  do  any  act  to  affect  the  relative  rights 
of  creditors:  By  Sir  John  Leach,  M.  R.,  in  Shewen  v.  Vandenhorst, 
2  Russ.   &  M.  75;  1  Russ.  &  M.  347,  S.  C. 

(g)   Woodgate  v.    Field,   2  Haro,  211. 

(r)  Per  Jessel,  M.  R.,  Re  Greaves,  Bray  v.  Tofield,  18  C.  D.  at 
p.   554;    Re  Blount,  27  W.  R.  865.     See  also  ante,  p.   1591. 
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under  a  general  description  on  behalf  of  himself  and  the  other 
persons  equally  entitled  under  the  same  description  (s). 

A  creditor  who  sues  on  behalf  of  himself  and  all  other  the  Right  of 

creditors  is  entitled  where  the  estate  proves  insufficient  for  pay-  gu^i!^'^ 

ment  of  debts,  to  costs,  as  between  solicitor  and  client  (^),  and  lK>half  of 

it  will  be  wise  where  a  creditor  is  suing  to  use  this  particular  othor 

form  of  words.      The   reason  for  the  rule  is  thus  stated   by  creditors 

to  costs: 
Kindersley,  V.-C:  "  If  a  creditor  files  a  bill  on  behalf  of  him- 
self and  all  the  other  creditors,  and  it  turns  out  that  the  estate 
applicable  to  the  payment  of  debts  is  insufficient,  the  estate 
belongs  to  the  creditors  exclusively;  and,  therefore,  if  a  creditor 
has,  for  the  benefit  of  all  the  other  creditors,  instituted  a  suit, 
in  which  he  has  recovered  a  fund,  it  is  extremely  unreasonable 
that  the  fund  which  would  be  divisible  among  the  creditors  pro 
rata,  should  be  applied  in  payment  of  debts  without  recouping 
that  creditor  what  he  has  properly  expended  in  recovering  the 
fund,  and  he  is  clearly  entitled  to  his  costs  as  between  solicitor 
and  client,  and  not  as  between  party  and  party  only"  (m). 

It  is  sufficient,  if  it  appears  from  the  title  of  the  statement  o'f 
claim,  that  the  creditor  sues  on  behalf  of  all  other  creditors, 
although  it  does  not  appear  on  the  writ,  and  the  writ  need  not 
be  amended  {v).  But  it  is  not  sufficient  that  the  fact  should 
appear  merely  in  the  body  of  the  statement  of  claim;  it  should 
appear  in  the  actual  title  {x). 

The  rule  applies  equally  to  the  case  of  a  creditor  who  obtains  or  whoro  he 
the  conduct  of  an  action  originally  commenced  by  a  legatee  or  ^'n^j'^pt  of 
next  of  kin  {y).  action. 

Formerly,  where  a  single  creditor  was  seeking  to  have  the  Practice* 
real  and  personal  estate  of  his  deceased  debtor  administered,  ^r^'seeks 
he  had   to  sue   "on  behalf  of  himself  and  all  other  the  ere-  adjiiinistra- 
ditors,    if  the  debtor  had  died  intestate  or  leavmg  a  VV  ill  witli  real  oatato. 
no  devise  of  real  estate  to  trustees  with  power  to  sell  and  give 
receipts  {z).     It  has,  however,  been  hold  that,  since  the  Land 

(.s)  Mitf.  PI.  5th  edit.  194.  The  lep^atee  of  an  annuity  char^  upon 
residue  is  entitled  to  administer:   Wollnston  v.  WnUnston.  7  C.  D.  58. 

(0  7?-?  Richardson,   14  G.  D.  611;   Re  McUen,  32  0.  D.  613. 

(m)  Thomas  v.  Jones,  1  Dr.  &  Sm.  134,  13(5;  citod  and  approved 
of  by   Kay.  J.,  in  Re  McRea,  32  0.  D.  613,  615. 

(v)  Eyre  v.    Cox,   24  W.   R.    137. 

(cc)  Re  Tottenham    (1876),   1  Oh.   628. 

ly)  Re  Richardson,    14   0.   D.   611. 

(z)  Worraker  v.  Pryor.  2  0.  D.  109;  Re  Dnylc,  5  0.  D.  540.  See 
also  Re  Vincent,  26  W.  E.  94. 
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Court. 
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jurisdiction 
in  tho 
County 
Court. 


Execution 
of  trusts. 


Transfer 
from  the 
Chancery 
Division  to 
the  County. 
Court. 


Transfer  Act,   1897,  this  is  no   longer  necessary  in  cases  lo 
which  that  Act  applies  («). 

Creditors,  legatees  (whether  specific,  pecuniary,  or  residuary), 
devisees  (whether  in  trust  or  otherwise),  heirs-at-law  or  next  of 
kin,  can  bring  actions  against  executors  or  administrators  in  the 
County  Court  for  an  account  or  administration. 

The  jurisdiction  of  the  County  Court  is,  for  this  purpose, 
limited  to  cases,  in  which  the  personal  or  real,  or  personal  and 
real  estate,  against  or  for  an  account  or  administration  of  which 
the  demand  may  be  made  does  not  exceed  in  amount  or  value 
the  sum  of  500/.  (6). 

The  County  Court  has  also  jurisdiction  in  claims  for  the 
execution  of  trusts,  in  which  the  trust  estate  or  fund  does  not 
exceed  in  amount  or  value  500L  (c). 

The  Chancery  Division  has  concurrent  jurisdiction  in  the 
above  matters  with  the  County  Court.  Where  an  action  is 
commenced  in  the  Chancery  Division  which  might  have  been 
commenced  in  the  County  Court,  any  of  the  parties  can  apply 
for  its  transfer  to  the  County  Court,  and  the  Judge  has  power 
on  such  an  application,  or  without  such  an  aJpplication,  to  make 
an  order  transfemng  the  action  to  the  County  Court,  and  there- 
upon the  action  proceeds  in  the  County  Court  as  if  originally 
brought  there  [d) .  It  has  not  been  the  practice  to  make  such 
an  order  of  transfer  without  special  reason  (e). 


Staying 
prooeeding.s 
in  another 
action. 


There  is  nothing  to  prevent  other  creditors  or  legatees  from 
instituting  a  second  action  for  administration;  and  as  it  is 
possible  that,  before  the  order,  the  litigating  creditor  may  stop 
his  action,  the  Court  permits  the  actions  to  go  on  together  until 
a  decree  in  one  of  them  is  obtained  (/).     So,  also,  in  the  case  of 


(a)  Re  James,  [1911]  2  Ch.  348. 

(5)  51  &   52  Vict.  c.  43,  s.  67,  sub-s.   1. 

(c)  51  &  52  Viet.  c.  43,  s.  67,  sub-s.  2.  In  general  the  action 
must  be  commenced  in  the  Court  witliin  the  district  of  which  any  of 
the  defendants  dwell  or  carry  on  business,  or  live  in,  or  in  the 
Court  of  the  district  in  which  the  defendants  or  one  of  them  dwell 
or  carried  on  business  at  any  time  witliin  six  calendar  months  next 
before  the  commencement  of  the  action:  51  &  52  Vict.  c.  43,  s.  74. 
See  further  a=!  to  equitable  remedies  against  executors  and  adminis- 
trators in   the  Countv  Court,  post.  Chap.   IV. 

{d)  51    &    52    Vict"!   c.    43,   s.    69. 

(e)  Picard  v.    Hine,   18  L.   T.    704. 

(/)  Woodgate  v.  Field,  2  Hare,  211,  214.  As  to  staying  proceed- 
ings in  the  other  suits,  see  HawTces  v.  Barrett,  5  Madd.  17;  Turner  v. 
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several  persons  claiming  under  the  same  general  description. 
And  when  the  usual  order  has  been  obtained  in  one  of  such 
actions,  if  another  action  is  instituted,  praying  no  further  relief 
than  might  be  had  in  the  former  action,  the  parties  to  such 
former  action  ought  to  apply  to  have  the  proceedings  in  the 
latter  action  transferred  to  the  Judge  in  whose  Court  the 
proceedings  under  the  decree  are  pending,  and  to  have  the 
second  action  stayed  by  him  {g) ;  otherwise  the  costs  of  it  may 
be  dealt  with  as  costs  in  their  action  {h) . 

On  the  application  to  stay  the  proceedings,  the  question  is.  Question  on 
whether  the  action  which  is  sought  to  be  stayed  asks  something  ^^ stay^^"^ 
more  than  could  be  obtained  under  the  existing  order  {i). 
As,  for  instance,  where  more  complete  and  boneficial  relief  is 
sought  or  can  be  obtained  in  the  second  suit  (/t),  or  further 
questions  are  raised,  such  as  wilful  default  or  breaches  of 
trust  (?).  Even  where  the  second  suit  goes  further  than  the 
first,  proceedings  in  the  second  action  have  been  stayed  on  the 
executor  or  administrator  undertaking  not  to  object  to  any 
additions  to  the  decree  in  the  first  action  which  the  Judge  may 
think  fit  to  add  in  chambers  {m). 

The   ordinary   practice   is   to  allow   the  action  in   which   a   Gk^noral 
decree  has  first  been  obtained  to  proceed  and  to  stay  the  other   ^^'^ 
action  {n). 

If  the  decree  has  been  "snapped,"  or  unfairly  obtained  (o\   Whoro  the 
or  if  the  seeond  action  has  been  improperly  instituted  (/>),  the  b^n  wrongly 


obtained. 


Dorgan,  12  Sim.  504;  Reid  v.  Territt,  1  Ck)ll.  1;  Dryden  v.  Foster, 
6  Beav.  146;  Frowd  v.  Baker,  4  Beav.  76;  Portarliagton  v.  Damer, 
2  Phil.  0.  0.  232;  Dttffort  v.  Arrowy.mith,  7  De  G.  M.  &  G.  434; 
Earris  v.  Gandy,  1  De  G.  F.  &  J.   13. 

(7)  As  to  applications  to  stay  where  one  of  tho  actions  is  in  the 
PaVatine  Court,  soe  Re  William^  W.  N.  (1882)  p.  6;  Totnisend  v. 
Toivnsend,  23  C.  D.  100;  Wynne  v.  Hughes,  26  Boav.  377;  Re  Long- 
dendale  Cotton  Co.,  8  C.  D.   150. 

{h)  Thrrry  v.    Henderson,  1  Y.  &  C.  C.  C.  481. 

(/)  Rinby  v.  Strangways,  2  Phil.  C.  0.  175;  Rump  v.  Oreenhill.  20 
BLav.  512;  Plunkett  v.'  Lewis,  11  Sim.  379.  See  also  Suisse  v. 
Lowther,  2  Hare,  424;  Gwyer  v.  Peterson,  26  Boav.  83;  Hoskins  v. 
Campbell,  2  Hemm.  &  Miller,  42;  Belcher  v.  Belcher,  2  Dr.  &  Sm. 
444. 

(/<•-)  Re  McRae,  25  C.  D.  16;  Bulgen  v.  Sage.  3  M.  &  Or.  683; 
Taylor  v.  Southqate,  4  M.  &  Cr.  203;  Underwood  v.  Jee,  1  Mac.  & 
G.276;    Pickford  v.  Hunter,  5  Sim.   122. 

(0  Zambaco  v.    Ca^saveW,  L.  R.   11   Fa}.  439. 

(m)  Owyer  v.  Peter -on,  26  Beav.  8"?;  ^f at/hews  v.  Palmer,  11  W.  ]l. 
610;    Van    Bunan  v.  Piffard,  13  W.   R.   425. 

(?))  Dan.   Ch.    Pr.   8lh  edit.   1645. 

(o)  Harris  v.    Gondi/.  1   D.  P.  &  J.  13. 

ip)  Frost  v.    Ward,  2  D.  J.  &  S.  70. 
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Court  will  either  not  stay  the  other  action  or  will  give  the 
conduct  of  the  action  in  which  the  decree  has  been  made,  to  the 
plaintiff  in  the  other  action  (g). 

Where  the  first  action  is  stayed  because  a  decree  has  been 
made  in  a  later  action,  the  conduct  of  the  second  action  will 
usually  be  given  to  the  plaintiff  in  the  first  action  (r);  it  makes 
no  difference  in  this  respect,  that  one  of  the  actions  is  in  the 
Palatine  Court  (s).  The  Court  will,  of  course,  depart  from  this 
rule,  on  the  ground  of  the  special  circumstances  of  the  case ;  for 
instance,  where  the  Court  comes  to  the  conclusion  that  the 
object  of  the  plaintiff  in  the  first  action  is  not  the  hond  fide 
administration  of  the  estate  {t),  or  where  he  is  a  creditor  whose 
claim  is  bond  fide  disputed  (m). 

In  some  cases  the  first  action  will  be  partially  stayed,  and 
liberty  given  to  the  plaintiff  in  the  first  action  to  prove  in  the 
second  action  for  what  he  may  eventually  establish  in  the 
first  {v). 

Where  an  order  has  been  made  by  any  Judge  of  the  Chan- 
cery Division,  for  the  administration  of  the  assets  of  any  testator* 
or  intestate,  the  Judge  in  whose  Court  such  administration  is 
pending  has  power,  without  any  further  consent,  to  transfer  to 
himself  any  cause  or  matter  pending  in  any  other  Court  or 
Division,  brought  or  continued  by  or  against  the  executors  or 
administrators  of  the  testator  or  intestate  {x).  In  dealing  with 
a  creditor's  action,  when  transferred  to  him,  he  will  be  governed 
by  the  same  principles  as  formerly  governed  the  Court  in  staying 
proceedings  in  such  actions. 

The  application  for  transfer  of  an  action  brought  or  continued 
against  an  executor  or  administrator,  after  an  administration 
order,  can  be  made  ex  parte  by  any  party  to  either  action  {y). 
It  must  be  made  to  the  Judge  who  made  the  administration 
order  {z) . 

(q)  Bhodes  v.    Barret,  L.  R.  12  Eq.  479. 

(r)  Zamhaco  v.  Cassavelli,  L.  E.  11  Eq.  439;  Kenyan  v.  Kenyan,  35 
Beav.  300;  Belcher  v.  Belcher,  2  Dr.  &  Sm.  444;  Frost  v.  Frast,  2 
D.  J.   &  S.  70. 

(s)  Be  Swire,   21  0.  D.  647;  Townsend  v.  Tavmsend,  23  0.  D.  100. 

{t)  Be   Swire,    supra. 

(w)  Be   Boss,    [1907]   1  Oh.   482. 

(v)  Dryden.  v.  Foster,  6  Beav.  146;  Be  Smith's  Estate,  33  L.  T. 
N.  S.   804;  Crowe  v.  Bussell,  4  0.  P.  D.  186. 

(x)  E.  S.  0.  Ord.  XLIX.  r.  5.  For  transfer  in  other  cases,  see 
Ord.   XLIX. 

{y)  Dan.  Oh.  Pr.  8th  edit.  1598. 

(z)  R.   S.    0.   Ord.  XLIX.   r.   5. 
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This  power  of  transfer  takes  the  place  of  the  old  practice, 
which  was,  after  a  decree  for  admiuistration  had  beeu  made,  for 
the  Judge  of  the  Court  of  Chancery  making  the  administration 
decree,  to  restrain  proceedings  by  other  creditors  against  the 
executor  or  administrator  by  granting  injunctions  against  such 
other  creditors. 

The  action  to  be  transferred  must  be  one  brought  against  the 
executor  qua  executor,  and  not  one  for  which  the  executor  is 
personally  liable  (a) . 

The  fact  that  a  claim  against  the  executor  personally  is  joined 
with  a  claim  against  him  as  executor  does  not  prevent  the 
transfer  of  the  action  (6). 

The  old  practice  was  that  a  plaintiff  at  law  was  entitled,  Right  of 
unless    his    claim   proved    unfounded  (c),  upon  the  injunction  ^^^lO'" 
being  granted,  to  his  costs  of  the  action  up  to  the  time  when  he  second  action 
had  notice  of  the  decree  (^).     And  if  the  creditor  commenced 
his  action  at  law  before  bill  filed,  and  then  discontinued  it,  and 
came  in  under  the  decree,  he  would  be  entitled  to  prove  his 
costs  at  law,  in  addition  to  his  debt  (e).     He  was  also  entitled 
to  the  costs  of  the  motion  to  restrain  him  from  suing  at  law  (/). 
But  ho  was  not  allowed  the  costs  of  further  proceedings  at  law 
after  actual  notice  of  the  decree  (^),  nor  in  such  case  his  costs 
of  the  motion  to  restrain  his  proceedings  (A).      If,  however, 
the  executor  took  any  steps  in  the  action  after  the  plaintiff'  at 

(a)  ChapTnan  v.  Mason,  40  L.  T.  678.  See  also  Re  Timms,  26 
W.  E.  692;  but  soe  Re  Pimm,  infra. 

(b)  Re  Pimm,    [1916]  W.  N.  202. 

(c)  King  v.    King,   34  Beav.   10. 

(d)  Dyer  v.  Kearslei/.  2  Meriv.  483,  note  to  Terreivest  v.  Featherhy ; 
Paxton  V.  Douglwi,  8  Ves.  520;  Ratcliffe  v.  Winch,  16  Boav.  576. 
In  Dreicry  v.  Thachsr.  3  Swanst.  541,  Lord  Eldon  said  that  the  usual 
form  in  which  the  order  for  the  injunction  was  drawn  {i.e.,  "on 
payment  of  costs")  was  improper;  inasmuch  as  the  parties  entitled 
to  the  injunction,  if  th^j-  w?rc  required  to  pay  costs  as  a  preliminary, 
might,  from  the  situation  of  the  assets,  be  unable  to  obtain  it  in  time. 

(e)  Ooate  v.    Fryer,  3  Bro.  0.  0.   23. 

(/■)  Jones  V.   Jones,  5  Sim.  678.     But  see  Anon.,  2  Sim.  &  Stu.  424. 

{g)  Paxton  v.  Douglas,  8  Ves.  521;  Curre  v.  Bowyer,  3  Madd. 
456;    Jones   v.   Brain,  2  Y.  &  C.  0.   C.   170. 

(h)  Curre  v.  Bowyer,  3  Madd.  456;  Jones  v.  Brain,  2  Y.  &  0. 
C.  C.  170.  See  Hayward  v.  Constable,  2  Y.  &  Coll.  43;  Moore  v. 
Prior,  ibid.  375.  He  may  bo  ordered  to  pay  these  costs,  if,  aftor 
bringing  in  his  claim  under  the  decree,  ho  procetMls  with  his  own 
suit:  Bcauchamp  v.  Lord  Huntley,  Jacob,  546;  Gardner  v.  Garrett, 
20  Beav.  469:  notwithstanding  the  suit  be  in  a  foreign  Court:  Graham 
V.  Maxwell,  1  Mac.  &  G.  71.  He  may  set  off  such  costs  against  his 
costs  incurred  before  notice  of  the  decree:   20  Beav.  469. 

W.E. — VOL.   II.  52 
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law  had  notice  of  the  decree,  the  latter  would  be  allowed  all  his 
costs  at  law  and  also  those  of  the  motion  for  the  injunction  {i). 
The  practice  is  now  substantially  the  same  as  before  the 
Judicature  Act8(;). 

With  respect  to  the  time  within  which  the  injunction 
should  be  applied  for,  it  was  observed  by  Lord  Lyndhurst  (/r), 
that  any  delay  in  the  application  before  judgment  would, 
in  most  cases,  properly  resolve  itself  into  a  mere  question 
of  costs. 

By  sect.  130,  sub-sect.  3,  of  the  Bankruptcy  Act,  1914  (1?), 
where  proceedings  have  been  commenced  in  any  Court  for  the 
administration  of  the  estate  of  a  deceased  debtor,  such  Court 
can,  on  proof  that  the  estate  is  insolvent,  transfer  the  proceed- 
ings to  the  Court  of  Bankruptcy. 

A  creditor  before  applying  for  the  transfer  of  an  insolvent 
estate  into  bankruptcy  must,  it  would  appear,  have  proved  his 
debt  (m) . 

The  transfer  can  be  ordered  after  a  judgment  for  adminis- 
tration has  been  made  {n),  but  not  if  there  are  difficult  questions 
of  law  to  be  determined  or  the  i^roceodings  are  far  advanced  (o). 

The  exercise  of  this  power  of  transfer  is  discretionary  {p), 
and  the  mere  fact  that  the  executor  has  a  right  of  retainer 
and  a  liberty  not  to  plead  the  Statute  of  Limitations  to  a  debt, 
which  rights  would  be  recognized  in  the  Chancery  Division,  but 
might  be  taken  away  by  a  transfer  to  the  Court  of  Bankruptcy, 
is  not  a  ground  for  the  transfer  (g). 


An  order  for  An  estate  cannot  be  administered  in  a  Court  of  Equity  in  the 

tkm'c.vmot  absence  of  a  personal  representative  (r).    And,  consequently,  if 

be  made  in  it  appear  that  the  Court  cannot  give  the  plaintiff  the  relief 

of  a  personal  which  he  asks  without  an  administration  of  the  estate,  there 


(j)  Turner  v.   Connor,  15  Sim.  030. 

0)  See  Ord.    XLIX.   r.  5;   Dan.   Oh.   Pr.   8th  edit.  1645. 

{k)  Rouse  V.    Jones,  1  Phil.  Oh.   0.  464. 

(Z)  4  &  5  Geo.  V.  c.  59,  s.  130  (3). 

(w)  Re  Weaver,  29  0.  D.  236. 

(n)  Re  York,  36  0.  D.  233;  Senhouse  v.  Mawson,  52  L.  T.  745;  Re 
Briggs,   7   Times  Eep.  572. 

(o)  Re  Kenward,  94  L.  T.  277. 

Ip)  Re  Baker,  44  0.  D.  262;  Re  Weaver,  29  0.  D.  236. 

Iq)  Re  Baker,  supra.  But  see  Re  York,  36  C.  D.  233.  And  see 
Be  Rhoades,  [1899]  2  Q.  B.  347. 

(r)  Lowry  v.  Fulton,  9  Sim.  104;  Dowdesivell  v.  Dowdeswell,  9 
C.  D.    294. 
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must  be  a  personal  representative  of  it  before  the  Court  (s).   representa- 

Accordingly,  on  a  demurrer  to  a  bill  seeking  payment  of  a  deceased. 

legac}^  out  of  assets  come  to  the  hands  of  the  defendant,  who 

was  the  husband  of  the  sole  executrix  deceased,  it  was  held  by 

Lord  Cottenham,  C,  that  an  allegation  that  all  the  testator's 

debts  and  the  other  legacies  bequeathed  by  his  Will  had  been 

paid,  and  that  there  were  assets  ultra  in  the  hands  of  the 

defendant  to  satisfy  the  plaintiff's  demand,  was  not  sufficient 

to  dispense  with  the  presence  of  a  personal  representative  of  the 

testator,  the  allegation  being  one  which,  even  if  admitted  by 

the  defendant,  the  Court  would  not  take  his  word  for  {t). 

In  Glass  v.  Oxenhmn  (?/,),  it  was  held  that  if  a  bill  were 
brought  against  an  executor,  during  whose  infancy  the  Will 
appointea  an  executor  durante  minore  cetate,  the  latter  must  be 
made  a  party,  unless  the  former  had  received  all  the  testator's 
personal  estate  from  the  hands  of  the  temporary  executor,  upon 
an  account  between  them. 

In  Holland  v.  Prior  {x),  it  was  held,  by  Lord  Brougham,  Whore  the 
overruling  the  decision  of  Sir  L.   Shadwell,  V.-C,  that  the  a  deceased 

executor  of  an  administratrix,  who  had  received  assets  of  her  personal  re- 

1  1    p      1  •  •      presentative 

intestate,  might  and  ought  to  be  made  a  defendant  in  a  suit  is  a  necessary 

instituted  by  a  creditor   of  the   intestate.     And  in   Hall  v.  P^'"^y- 

Austin  (y).  Knight  Bruce,  V.-C,  appears  to  have  acceded  to 

the  proposition  that,  as  a  general  rule,  where  there  are  several 

executors  who  have  acted  and  one  of  them  dies  before  any  suit 

is  instituted,  a  person  interested  in  the  administration  of  the 

estate  cannot  file  a  bill  for  the  general  administration  of  tho. 

estate,  making  the  surviving  executors  alone  parties. 

It  is  necessary  to  join  the  representative  of  a  deceased  executor  The  repre- 
if  a  general  account  of  the  trust  estate,  on  the  footing  of  wilful  :,^dwoafcd 
neglect  and  default,  is  required  (z).  oxecutor 

The  representative  of  a  deceased  executor  need  not  be  joined  j„i„cd  where 
in  an  administration  action,  if  it  is  not  sought  to  charge  the  ]JJl'/"jJj''*'^""'* 
estate  of  the  deceased  executor,  or  if  an  account  is  waived  a/s 

(s)  Penny  v.  Watts,  2  Phil.  Oh.  0.  153;  Canj  v.  Hills.  L.  E.  15 
Eq.  79;  Rowsell  v.  Morria,  L.  R.  17  Eq.  20.  But  sw  contra.  Bai/ner 
V.  Koehler,  L.  R.  14  Eq.  262;  Coote  v.  Whittington,  L.  R.  16  Eq.  536; 
Rr  Lovett,  3  0.  D.  198. 

(t)  Penny  v.    Watts,  2  Phil.  Ch.  0.  149. 

(u)  2  Atk.   121. 

{x)  1  M.    &  K.  237.     See  also  Hall  v.  AuHin.  2  C^ll.   570. 

ly)  2  Ooll.  570.  Se<»  al«o  Coppard  v.  Allen,  2  D.  .7.  &  S.  173.  But 
see  Masters   v.   Barnrs.  2  Y.  &  C.  0.  C.  616. 

(z)  Coppard  v.   AUen,  2  D.  J.  &  S.  173. 
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against  his  estate  (a).     The  old  form  of  pleading,  Avhere  the 

representatives  of  a  deceased  executor  were  not  joined,  was  to 

allege  that  the  deceased  executor,  or  his  representative,  had  duly 

accounted  to  the  surviving  executors  {h);  but  such  an  allegation 

appears  to  have  been  unnecessary  (c),  and  under  the  present 

procedure,  as  the  bulk  of  administrations  are  without  pleadings, 

there  would  be  no  opportunity  of  making  such  an  allegation. 

Admmis-  The  administrator  of  a  deceased  executor  does  not  sufficiently 

d^sased  represent  the  estate  of  which  his  intestate  was  executor  for  the 

executor  and  purpose  of  making  an  administration  decree  (d),  and  the  better 

fixp'Put">or  (1,6       A^       ir  o  ^    ' 

son  tort  not    opinion  seems  to  be  that  an  executor  de  son  tort  alone  is  not 
sufficient.        sufficient  (e). 

Where  fund        If,  indeed,  an  executor  or  administrator  has  so  dealt  with  a 

specially         fund,  that  by  reason  of  such  dealing  it  has  ceased  to  bear  the 

appropriated,  character  of  a  legacy  or  share  of  residue,  and  has  assumed  the 

character  of  a  trust  fund,  in  a  sense  different  from  that  in  which 

the  executor  or  administrator  held  it, — if  it  has  been  taken  out 

of  the  estate  of  the  testator,  and  appropriated  to,  or  made  the 

property  of,  the  cestm  que  trust, — it  may  not  be  necessary  that 

the  cestui  que  trust  should  bring  before  the  Court  the  personal 

representative  of  the  testator  in  a  suit  to  recover  that  part  of  the 

estate  (/). 

Foreign  There  has  already  been  occasion  to  point  out  that  in  cases 

executor,  '^  .    .  _   '■  , 

&o.  where  the  executor  or  administrator  is  required  to  be  made  a 

party,  it  is  not  sufficient  that  he  is  such  by  the  appointment 

and  authority  of  a  foreign  government;  but  he  must  obtain  his 

right  to  represent  the  estate  from  the  Probate  Court  in  this 

country  (^). 

(a)  blasters  v.    Barnes,  2  Y.  &  C.  0.  C.  616. 
(6)  Adams  v.    Barry,  2  Y.  &  0.  0.  C.   167. 

(c)  Wilson  V.    Todd,  1  M.  &  Cr.  42. 

(d)  Barber  v.    Walker,  15  W.  E.  728. 

(e)  Rowsell  v.  Morris,  L.  E.  17  Eq.  20.     But  see  contra,  Re  Lovett, 

3  C.  D.  198;  Rayner  v.  Koehler,  L.  E.  14  Eq.  262;  Coote  v.  Whit- 
tington,  L.    E.  16  Eq.  534;  Blewitt  v.  Blewitt,  Yo.  541. 

(/)  Bond  V.   Graham,  1  Hare,  482,  484.     See  also  Arthur  v.  Hughes, 

4  Beav.  506;  and  Lord  Cottenliam's  judgment  in  Penny  v.  Watts, 
2  Phil.  Oh.  0.  153,  154.  But  see  Rayt^er  v.  Koehler,  L.  E.  14  Eq. 
262;    Coote   v.    Whittington,  L.  E.  16  Eq.  534. 

{g)  Ante,  p.  264  et  seq.  In  Anderson  v.  Caunter,  2  M.  &  K. 
763,  A.,  one  of  the  executors  of  the  Will  of  B.,  who  died  in  India, 
proved  the  Will,  and  possessed  the  testator's  assets  in  India.  The 
widow  and  executrix  of  A.  proved  her  husband's  Will,  and  possessed 
his  assets  in  India,  and,  having  afterwards  come  to  England,  she 
was  made  a  party  to  a  suit  for  the  administration  of  B.'s  estate;  and 
Sir  J.   Leach,  M.  E.,  held  that  it  was  not  necessary  that  an  adminis- 
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Where  there  is  no  general  personal  representative,  but  a  Administra- 
tor ad  I  item- 
not  sufficient. 


special  representative  limited  to  the  subject  of  the  suit  has  been  ^^^  '^  ^'^"^ 


appointed  by  the  Probate  Court,  the  limited  administrator  does 
not  sufficiently  represent  the  estate  of  the  deceased  where  a 
general  administration  is  required  (Jfi). 

After  the  usual  administration  judgment  or  order,   every  Until  decree 

creditor  has  an  interest  in  the  suit  (^),  and  is  in  a  sense  deemed  tl^®  Plaintiff 

IS  domiHua 
to  be  before  the  Court;    yet,  until  such  order,  the  plaintiff  is  litis. 

dominus  litis,  so  that  he  may  deal  with  the  action  as  he  pleases; 

and  he  may  settle  the  matter  with  the  executor,  by  the  latter 

paying  the  debt  and  costs  of  the  action,  and  compromise  the 

action  and  relinquish  proceedings  (k).     And  indeed  the  Court 

will  compel  the  creditor  to  accept  payment  of  his  debt,  when  the 

executor  offers  to  pay  it  with  the  costs  of  the  action  (/). 

The  general  rule  is,  that,  inasmuch  as  the  executor  or  adminis-  ■who  may  be 

trator  is  the  trustee  and  proper  representative  of  all  persons  "^'^^  ^' 

.  1-1  1  11  ,  .        defendants 

interested  m  the  personal  estate,  and  has  the  duty  cast  on  mm  with  execu- 
of  protecting  it  against  improper  demands,  it  is  not  necessary  or  *^"'  ^^' 
proper  to  join  either  a  pecuniary  or  a  residuary  legatee,  or  the 
next  of  kin,  as  a  party  to  an  action  against  the  executor  or 
administrator  for  an  account  of  the  personal  estate,  however 
interested  such  persons  may  be  to  contest  the  demand  which 
has    occasioned    the    suit  (m).      Special    circumstances,    how- 

trator  of  A.'s  estate  in  England  should  be  also  a  party  to  this  suit. 
But  see  the  observations  of  Lord  Cottenham  on  this  decision  in  Tyler 
V.  Bell,  2  M.  &  Cr.  89,  110.  See  also  Story's  Oonfl.  of  Laws,  ch.  xiii. 
s.  513,  note  (1),  whore  it  is  said  that  Anderson  v.  Caunter  seems  not  a 
sound  authority:  Maclean  v.  Dawson,  27  Beav.  21;  Flood  v.  Patterson, 
29  Beav.   295. 

{h)  See  ante,  p.  424,  note  {k);  Dowdeswell  v.  Dowdesivell,  9  CD. 
294. 

(i)  See  Sterndale  v.  HanJcinson,  1  Sim.  399,  400;  Cook  v.  Bolton,  5 
Buss.  282;  Brown  v.  Lake,  2  Coll.  620;  Smith  v.  Giii/,  2  Phil.  Ch.  0. 
159;  Harpur  v.  Buchanan,  [1919]  1  Ir.  E.  1.  But  t-oe  Be  Greaves, 
18  C.  D.  551.  It  would  appear  that  under  the  old  practice  only 
creditors  whose  debts  were  due  at  the  death  of  the  testator  were  in 
strictness  permitted  to  come  in  under  the  decree;  the  present  prac- 
tice is  to  admit  all  creditors  to  come  in  whose  debts  have  become  due 
before  the  date  of  the  report:  Thomas  v.  Oriffith,  2  De  G.  F.  &  J. 
555,  per  Turner,  L.  J.  It  soeins  also  that  where  an  account  of  debts 
has  been  ordered  to  be  taken,  all  persons  having  any  demands  upon  the 
estate  in  respect  of  any  liabilities,  whether  c<>rtain  or  conting<»nt, 
should  send  in  claims:  Dan.  Oh.  Pr.  8th  edit.  p.  897. 

(A-)  Woodgate  v.  Field,  2  Hare,  213;  Wood  v.  Westall,  1  Younge, 
.305. 

(l)  Woodgate  v.  Field,  2  Hare,  213;  Pemberton  v.  Topham,  1  Boav. 
316;    Holden   v.   Kynaston,  2  Beav.   204. 

{■m)  Brovm  v.    Dou'thwaite,  1  Madd.   446. 
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■wrongfully 
taking  the 
dead  man's 
property. 


Surviving 
partners  of 
deceased. 


ever,  have  been  perniillod  to  justify  the  relaxation  of  this 
rule  {n). 

Again,  the  established  rule  is,  that  in  ordinary  cases,  persons 
who  have  possessed  themselves  of  the  property  of  the  deceased, 
or  debtors  to  the  estate  generally,  cannot  be  made  parties  to  an 
action  against  the  executor:  For  regularly  there  can  be  no 
action  against  the  debtor  but  by  the  executor,  who  has  the  right 
both  at  law  and  in  equity:  If  the  executor  be  solvent  he  may 
even  release  a  debtor,  and  neither  a  creditor  nor  a  residuary 
legatee  can  bring  any  action  against  that  debtor:  There  must 
be  collusion  or  insolvency,  or  some  special  case:  The  Court  will 
interfere,  if  there  is  such  special  case:  as  collusion  or  insolvency; 
and  then  the  action  may  be  brought  against  both  the  debtor 
and  the  executor  (o).  And  the  general  principle  on  which  a 
debtor  to  the  estate  cannot  be  made  a  defendant  to  an  action  by 
a  creditor  or  residuary  legatee  against  the  executor,  unless  col- 
lusion, insolvency,  or  some  special  case  be  shown,  has  been  held 
to  apply  equally  to  the  case  of  a  creditor  overpaid  by  the 
executor:  that  is,  if  there  is  no  collusion  or  special  case,  if  the 
executor  is  not  insolvent,  he  stands  the  middle  man,  responsible 
for  the  property  misapplied  by  paying  a  man  as  a  creditor  who 
was  not  a  creditor,  as  in  the  other  case  for  the  property  out- 
standing in  a  debtor (p) . 

But  this  rule  has  been  relaxed  in  the  case  of  surviving  part- 
ners of  the  deceased:  w'hom  it  is  allowable  to  make  parties  with 
the  executor:  in  order,  it  is  said,  that  the  plaintiff  may  have  aii 
account  of  the  personal  estate  entire  {q).  Accordingly,  in 
Bousher  v.  WatJ{ins  (r),  it  was  held  by  Sir  John  Leach,  jM.  B., 
that  residuary  legatees  might  maintain  a  bill  for  an  account 


(«)  Lord  Hertford  v.  Zichi,  9  Beav.  11.  See  now  R.  S.  C.  Ord.  XVI. 
r.   8. 

(o)  Newland  v.  Champion,  1  Ves.  Sen.  105;  Utterson  v.  Mair, 
2  Vcs.  95;  Doran  v.  Simpson,  4  Ves.  651;  Trougkton  v.  Bitikes,  6 
Ves.  573;  Alsager  v.  Roivley,  6  Ves.  748;  Beckley  v.  Dorrington,  cited 
by  Lord  Eldon,  ibid.  749;  Benfield  v.  Solomons,  9  Yes.  86;  Burroughs 
V.  Elton,  11  Ves.  29;  Consett  v.  Bell,  1  Y.  &  0.  C.  C.  569;  Lanaasterv. 
Evors,  4  Beav.  158;  Baddeley  v.  Curwen,  2  Coll.  151;  Barher  v. 
Birch,  1  De  G.  &  Sm.  376.  As  to  whether  a  refusal  by  the  executor 
to  sue  the  debtor  is  sufficient,  see  the  case  last  cited.  The  special 
circumstances  which  will  authorise  making  the  debtor  a  party  are  not 
confined  to  collusion  or  insolvency:  Meldrum  v.  Scorer,  56  L.  T.  471; 
Consett  V.  Bell,  1  Y.  &  C.  C.  C.''569;  1  De  G.  &  Sm.  376;  Staintonv. 
Carron  Co.,   11  Beav.  146;  Saunders  v.  Bruce,  3  Drew.  140. 

(p)  Alsager  v.    Rowley,  6  Ves.  748. 

(g)  Newland  v.  Champion,  1  Ves.  Sen.  106,  bv  Lord  Hardwicke. 

[r]  1  Euss.    &  M.  277. 
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against  the  executor  and  the  surviving  partner  of  the  testator, 
although  collusion  between  the  executor  and  the  surviving 
partner  was  neither  charged  nor  proved  (s).  But  upon  the 
examination  of  the  authorities  {t),  it  will  be  found  that  there 
is  no  instance  of  such  a  suit  being  maintained  in  the  absence  of 
special  circumstances,  and  that  collusion  is  clearly  not  the  only 
ground  on  which  such  a  biU  can  be  supported.  The  cases  seem 
to  go  to  this  extent, — that  such  an  action  may  be  supported  in 
all  cases  where  the  relation  between  the  executors  and  tiie  sur- 
viving partners  is  such  as  to  present  a  substantial  impediment 
to  the  prosecution  of  the  rights  of  the  parties  interested  in  the 
estate  against  the  surviving  partners  (m). 

The  mere  refusal  of  a  legal  personal  representative  to  sue  for  Refusal  of 

the  recovery  of  outstanding  assets,  is  not,  in  the  absence  of  P^^^sonal  re- 
•    1     .  m    •  ■■CI  prcsentative 

special  circumstances,  sufficient  to  justify  a  residuary  legatee  or  to  sue. 

next  of  kin,  in  suing  the  legal  personal  representative  and  the 

alleged  debtor  to  the  estate  {x) . 

Where  an  executor  has  administered  assets  and  paid  over  thr  Followins^ 

residue  of  an  estate,  a  creditor  of  the  testator  is  entitled  to  ^''^^*^- 

follow  the  residue  and  to  compel  payment  from  the  residuary 

legatee  of  his  debt,  so  far  as  the  residue  will  extend,  and  the 

executor  need  not  be  a  defendant  to  the  action  {y).     So  whore 


(s)  His  Honor,  in  the  previous  case  of  Oedye  v.  Traill,  1  Eoss.  & 
M.  281,  note,  overruled  a  demurrer  to  a  creditor's  bill,  which  had  made 
the  co-partners  of  the  deceased  testator  co-defendants  with  his  executor, 
upon  the  ground  that  the  retaining  of  assets  by  a  stranger  with  consent 
of  the  executor  amounted  to  collusion.  In  Davies  v.  Davics,  2  Ket^u, 
534,  Lord  Langdale,  M.  K.,  said  that  the  decision  of  Boirsher  v. 
Watkins  is  far  from  establishing  the  general  proposition  that  in  every 
ca-^e  a  bill  may  be  filed  against  an  executor  and  a  surviving  partner  of 
the  testator,  without  charging  and  proving  fraud  or  collusion.  See  also 
Laio  V.    Law,  2  OoU.   41;    Cropper  v.   Kna/iman,  2  Y.  &  Coll.   338. 

(t)  Bowsher  v.  Watkins,  1  Euss.  &  M.  277;  Oedge  v.  Traill,  1  Kuss. 
&  M.  281;  Davies  v.  Davies,  2  Keen,  534;  Law  v.  Law,  2  Coll. 
41;  Cropper  v.  Knapman,  2  Y.  &  Coll.  338;  commented  on  in  Ycatman 
V.  Yeatman,   7  C.  D.  210;  Beningfield  v.  Baxter,  12  App.  Cas.  1(37. 

(u)  Travis  v.  Milne,  9  Hare,  141,  150,  by  Turner,  V.-C.  In  Staiiifon 
v.  Carron  Co.,  18  Beav.  146,  Romiily,  M.  11.,  approved  of  this  .stat^^- 
ment  of  the  general  principle,  and  held  that  it  did  not  apply  io  .such 
a  partnerr^hip  as  a  joint  stock  company.  See  also  Yeatman  v.  Yeat- 
man,  7  C.  D.  210.  When  a  member  of  a  partnership  dies  insolvent, 
and  an  order  is  made  under  sect.  125  of  the  Bankrupt<'y  Act.  18R3, 
for  the  administration  of  his  estat"  in  bankrupt'.\v,  and  aft  Twards  tlie 
surviving  partner  becomes  bankrupt,  the  Court  has  jurisdiction  to 
direct  the  proceedings  in  the  two  estates  to  be  consolidated:  Ue  Greaves, 
[19041  2  K.  B.  493^: 

(x)   Yeatman  v.   Yeatmav,  7  C.  D.  210. 

(y)  Hunter  v.  Young.  4  Ex.  D.  250.  iSee  also  Clegg  v.  lioulnnd, 
L.  E.   3  Eq.  368;  Harrison  v.  Kirk,  [1904]  A.  C.  1,  7. 
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an  undischarged  bankrupt  died  leaving  property  acquired  after 
the  bankruptcy,  and  his  administrator,  without  notice  of  the 
bankruptcy,  distributed  the  property  among  the  next  of  kin, 
they  were  liable  to  refund  what  they  had  received  {z). 

The  death  of  one  of  several  oo-plaintiffs  in  a  creditor's  suit 
did  not  under  the  old  practice  cause  the  suit  to  abate  («),  but 
his  personal  representatives  could  obtain  an  order  of  revivor  if 
the  dead  creditor  represented  a  different  class  of  creditors  from 
that  represented  by  his  co-plaintiff,  at  any  rate  if  the  dead 
plaintiff'  died  after  decree  (6).  So  now  under  the  Judicature 
Act  the  action  will  not  abate,  by  reason  of  Ord.  XVII.  r.  1, 
and  any  necessary  parties  may  be  added  under  Rule  4  of  thei 
same  Order.- 

Although  it  has  been  the  practice  of  the  Court  in  administra- 
tion actions  to  entertain  actions  by  creditors,  legatees,  and 
parties  entitled  in  distribution  on  behalf  of  themselves  and  all 
others,  and  to  exonerate  the  executor  or  administrator  for  pay- 
ment of  assets  pursuant  to  its  order,  yet  such  a  decree  is  not 
absolutely  binding  upon  the  absent  creditors,  legatees,  or  distri- 
butees, who  have  had  no  opportunity  of  proving  and  presenting 
their  claims  (c),  and  have  been  guilty  of  no  laches  (<^). 
Although  such  creditors  have  no  remedy  against  the  executor 
or  administrator,  yet  they  have  a  right  to  assert  their  claim 
against  the  creditors,  legatee  or  distributees  who  have  re- 
ceived it  (e). 

It  is  important  to  understand  how  the  interests  of  persons 
affected  by  an  account  or  inquiry  directed  in  an  administration 
action  may  be  bound  when  they  are  not  actually  parties  to  the 
action. 

There  seem  to  be  four  ways  in  which  such  interests  will  be 
bound: — 

1.  The  Court  can,  under  Ord.  XVI.  r.  40,  direct  that  such 
persons  shall  be  served  wdth  notice  of  the  judgment  or  order. 

After  such  notice  the  persons  served  are  bound  by  the  pro- 


(z)  Re  Bennett,   [1907]  1  K.  B.  149. 

(a)  Body  v.  Kent,  1  Mer.  364;  Barney  v.  Morgan,  1  Sim.  &  Stu.  358. 

(&)  Burney   v.     Morgan,    supra. 

(c)  David  v.    Froicd,  1  Mvlno  &  K.  200.     See  Anon.,  9  Price,  210. 

(d)  Sawyer  v.  Birchmore,  1  Keen,  391  j  S.  C,  2  M.  &  Or.  611.  See 
also  Cattell  v.  Simons,  8  Beav.  143. 

(e)  Story  on  Equity  Plead.  Ch.  iv.  s.  106.  An  executor  suing  on 
behalf  of  himself  and  all  other  creditors  can  none  the  less  retain 
his  own   d?bt:   E:c  parte  Campbell,  16  C.  D.  198. 
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oeedings,  in  the  same  manr.er  as  if  thej  had  originally  been 
parties,  and  are  at  liberty  to  attend  the  prooccding-s  (/)  upon 
entering  an  appearance  in  the  Central  Office  in  the  same 
manner  as  a  defendant  entering  an  appearance  {g) .  Any 
person  so  served  may,  within  one  month  after  such  service, 
apply  to  the  Court  or  a  Judge  to  discharge,  vary  or  add  to  the 
judgment  or  order  {h)^ 

2.  "  Where   there  are  numerous  parties   having   the   same  Numerous 
interest  in  one  cause  or  matter,  one  ox  more  of  such  persons  may  fa\'^?^  the 
sue  or  be  sued,  or  may  be  authorized  by  the  Court  or  a  Jujdge  same  interest, 
to  defend  in  such  cause  or  matter,  on  behalf  or  for  the  benefit  of 

all  persons  so  interested"  (i).  If  an  order  made  in  such  an 
action  is  intended  to  bind  absent  parties  the  Court  will  make  a 
"  representation  order  "  in  the  form  "  it  appearing  that  the 
residuary  legatees  (or  whatever  the  class  may  be)  are  numerous, 
and  that  A.  is  one  of  such  class,  order  that  A.  do  defend  in  the 
cause  (or  matter)  on  behalf  or  for  the  benefit  of  all  persons  so 
interested  "  {k). 

Where  a  representation  order  is  required  the  writ  must  be  Claim  for  a 
indorsed  in  accordance  with  Ord.  III.  r.  4,  and  show  that  the  [i^J^f^der' 
plaintiff   sues   or   the   defendant   is   sued    in   a   roproscntalive 
capacity  (/). 

"  If  either  party  wishes  to  deny  the  right  of  any  other  party 
to  claim  as  executor,  or  as  trustee,  whether  in  bankruptcy  or 
otherwise,  or  in  any  representative  or  other  alleged  capacity' 
...  he  shall  deny  the  same  specifically  "  (m). 

3.  "In  any  case  in  which  the  right  of  an  heir-at-law  or  the  ivprosonta- 
next  of  kin  or  a  class  shall  depend  upon  the  construction  which  ciagg_ 

the  Court  or  a  Judge  may  put  upon  an  instrument,  and  it  shall 
not  be  known  or  shall  be  difficult  to  ascertain  who  is  or  are  such 
heir-at-law  or  next  of  kin  or  class,  and  the  Court  or  Judge  sliall 
consider  tliat  in  order  to  save  e;xpense,  or  for  some  other  ivason, 

(/)  Ord.  XVI.   r.  40. 

(g)  Ord.  XVI.  r.  41. 

(h)  Ord.  XVI.   r.  40. 

(0  Ord.  XVI.   r.  9. 

{h)  Soo  judgment  of  Kay,  J.,  in  May  v.  Newton,  34  0.  D.  347,  whoro 
tho  whole   subject  is  very  fully  discussed. 

{I)  "  If  tho  plaintiff  sues,  or  the  defendant  or  any  of  tho  defen- 
dants is  sued,  in  a  representative  capacity,  the  indorsement  shall  siiow 
...  in  what  capacity  tho  plaintiff  or  defendant  sues  or  is  sued": 
Ord.  III.  r.  4.  See  forms  in  Appendi.\  A.  Part  III.  Sect.  VII.  to 
R.   S.    0. 

(m)  Ord.  XXI.   r.  5. 
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it  will  be  convenient  to  have  the  questions  of  construction 
determined  before  such  heir-at-law,  next  of  kin  or  class,  shall 
have  been  ascertained  by  means  of  inquiry,  or  otherwise,  the 
Court  or  a  Judge  may  appoint  some  one  or  more  persons  to 
represent  such  heir-at-law,  next  of  kin  or  class,  and  the 
judgment  of  the  Court  or  Judge  in  the  presence  oi  such  persons 
shall  be  binding  upon  the  heir-at-law,  next  of  kin  or  class,  so 
represented  {n). 

4.  "  Trustees,  executors,  and  administrators,  may  sue  and  be 
sued  on  behalf  of,  or  as  representing  the  property  or  estate  of 
which  they  are  trustees  or  representatives,  without  joining  any 
of  the  persons  beneficially  interested  in  the  trust  or  estate,  and 
shall  be  considered  as  representing  such  persons;  but  the  Court 
or  a  Judge  may,  at  any  stage  of  the  proceedings,  order  any  of 
such  persons  to  be  made  parties,  either  in  addition  to  or  in  lieu 
of  the  previously  existing  parties"  (o). 

It  is  obvious,  however,  that  Avhere  the  trustees,  executors,  or 
administrators,  are  the  accounting  parties,  and  the  question  is 
one  of  accounts,  they  do  not  sufficiently  represent  the  estate  to 
bind  absent  parties  {p). 

In  the  case  of  Re  Davies  (g),  Kekewich,  J.,  held  that  he  had 
power  to  give  costs,  as  between  solicitor  and  client,  to  persons 
not  actually  parties  to  the  proceedings,  but  only  there  by  virtue 
of  a  representation  order  under  Ord.  XVI.  r.  32. 

A  residuary  legatee;  a  next  of  kin;  a  legatee  interested  in  a 
legacy  charged  upon  real  estate;  a  person  interested  in  the 
proceeds  of  real  estate  directed  to  be  sold;  or  a  residuary 
devisee  or  heir;  if  entitled  to  a  judgment  or  order  for  adminis- 
tration of  the  estate  of  a  deceased,  may  have  the  same  without 
serving  the  other  persons  interested  (r),  subject  to  the  right  of 
the  Court  to  require  any  other  to  be  madei  a  party  (s) ;  but  it 
appears  that  an  order  made  in  such  case  will  not  be  binding  on 
other  beneficiaries  unless  they  are  served  with  it  under  Ord. 
XVI.  r.  40  (t),  or  a  representation  order  has  been  made  (u). 


(n)  K.  S.    C.  Ord.  XVI.  r.  32;  ante,  p.  1528. 

(o)  E.  S.   C.  Ord.  XVI.  r.  8. 

(p)  Seo  Kay,    J.,  in  May  v.  Newton,  34  C.   D.   349. 

{q)  W.  N.    (1891),  p.  104;  64  L.  T.   824. 

(r)  Ord.  XVI.    rr.  33—35;  ante,  pp.  1528,  1529. 

(s)  Ord.  XVI.    r.  39;  ante,  p.   1529. 

It)  Ante,  p.    1529. 

{u)  See  May   v.   Newton,  supra. 
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Although  suits  in  equity  are  not  within  the  words  of  the  Defence: 
Statute  of  Limitations,  21  Jac.  I.  c.  16,  yet  they  arc  within  LlmUatioL. 
the  spirit  and  meaning  of  it;  and,  therefore,  upon  all  legal 
demands,  the  Courts  of  Equity  are  bawid  to  yield  obedience  to 
its  provisions  (x) ;  and  as  Courts  of  Equity  will  not  entertain 
stale  demands,  they  have  thought  proper  to  adopt  the  limit  of 
six  years  by  analogy  to  that  statute  (y). 

Subject   to  the  provisions  of  the    Trustee   Act,   1888,   the  Effect  of  a 
Statute  of  Limitations  (21  Jac.  I.  c.  16)  does  not  run  against  a  cIS*torI  or 
trust  (z).     Accordingly,  a  trust  created  by  Will  upon  the  real  beneficiaries. 
estate  for  the  payment  of  debts,  prevents  the  statute  from  run- 
ning against  such  debts  as  were  not  barred  in  the  testator's 
lifetime  («),  though  a  mere  charge  is  not  sufficient  for  this 
purpose  (b).     Such  a  trust  does  not,  however,  revive  a  debt  on 
which  the  statute  had  taken  effect  before  the  Will  came  into 
operation,  viz.,  before  the  testator's  death  (c).     But  a  trust  or 
charge  by  Will  upon  the  personal  estate  does  not  prevent  the 
02)eration  of  the  Statute  of  Limitations:  for  the  law  vests  the 

(x)  Hovenden  v.  Annesley,  2  Scho.  &  Lef.  630,  631;  Foley  v.  Ilill, 
1  Phil.  Ch.  0.  399;  Burdick  v.  Garrick,  L.  il.  5  Ch.  233,  240;. 
Re  Greaves,  18  C.  D.  551,  554;  Be  Sharpe,  [1892]  1  Ch.  154;  Jte 
Bennett,   ibid. 

{y)  Re  Greaves,  supra.  In  Tatam  v.  Williams,  3  Hare,  357,  a  bill 
by  surviviug  partners  against  the  executors  of  a  partner,  who  died 
thirteen  year.s  before  the  institution  of  the  suit,  for  an  account  of  his 
partnersliip  dealings  and  transactions,  charging  that  the  deceased 
partner  was  indebted  to  the  firm  at  the  time  of  his  death,  was  dismissed 
by  Wigi'am,  V.-C,  with  costs,  on  the  ground  of  lapso  of  time.  Again, 
in  Baker  v.  Read,  18  Bcav.  398,  wliere  a  bill  had  been  filed  after 
seventeen  years  to  set  aside  a  purchase  of  the  testator's  estate  by 
his  executor  at  an  undervalue,  llomilly,  M.  R.,  refused  relief,  al- 
though his  Honour  added  that  if  the  transaction  had  been  fresh,  he 
should  have  set  it  aside  without  a  moment's  hesitation.  See  further 
a-i  to  laches  and  lapse  of  time  being  a  bar  in  equity,  Portlock  v.  Gard- 
ner, 1  Hare,  594;  Browne  v.  Cross,  14  Beav.  105;  Sihherinrj  v. 
Balearras,  3  De  G.  &  Sm.  735;  Wright  v.  Vandcrplauk,  2  K.  &  J.  1; 
Ar.pland  v.  Walte,  20  Beav.  474;  Mills  v.  Dremitt,  20  Beav.  032;  ]I art- 
well  V.  Colvin,  16  Beav.  140;  Bullock  v.  Downes,  9  H.  L.  C.  1; 
Bochrfnucauld  v.    Boustead,  [1897]  1  Ch.   196,  210. 

(2)  Ilollis's  Case,  2  Ventr.  345;  Harf/rfavcs  v.  idiclie'l,  6  Madd. 
326;  Barker  v.  Martin,  5  !Sim.  380;  Wedderhurn  v.  Wedderlntru,  2 
Keen,  722;  Dickenson  v.  Lord  Holland,  2  Beav.  310;  Obee  v.  Bishop, 
1  Do  G.  F.  &  J.  137;  BHttlebank  v.  Goodwin,  L.  K.  5  Eq.  545; 
Woodhouse  v.    Woodhouse,  L.  K.  8  Eq.  514. 

(a)  Burke  v.  Jones,  2  V.  &  B.  275;  Ilurjhes  v.  Wynne,  1  Turn. 
&  It.  307;  Harqr eaves  v.  Michell,  6  Madd.  326;  and  see  lie  Raggi, 
[19131  2   Ch.    206   (mixed  fund). 

(b)  Dickinson  v.  Trasdale,  1  D.  J.  &  S.  52;  Jacquet  v.  Jacquet,  27 
Beav.   332;    Cunninqham  v.  Foot,  3  App.  C:us.  974. 

(c)  Burke  v.  Jones,  2  V.  &  B.  275;  Ilarqreaves  v.  Michell,  6 
Madd.   326;    O'Connor  v.  Ilaslam,  5  H.  L.  C.   170. 
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personal  estate  of  the  deceased  in  his  executors  or  administra- 
tors, as  a  fund  for  the  payment  of  his  debts,  and  he  cannot,  by 
his  Will,  create  a  special  trust  for  that  purpose:  Consequently, 
such  a  trust  has  no  legal  operation  id).  The  same  principle 
would  now  apply  in  the  case  of  such  real  estate  of  a  testator, 
dying  since  the  Land  Transfer  Act,  1897,  as  becomes  vested, 
under  sect.  1  of  that  Act,  in  his  personal  representatives,  and 
which  under  sect.  2  (3)  becomes  liable  for  payment  of  his  debts 
as  if  it  were  personal  estate,  although  the  order  in  which  his 
real  and  personal  assets  are  applicable  towards  their  payment 
is  not  affected  by  the  Act  (e).  But,  notwithstanding  the  Land 
Transfer  Act,  1897,  a  charge  of  debts  on  real  estate  is  not 
nugatory  since  it  has  the  effect  of  bringing  the  debts  wathin 
the  Real  Property  Limitation  Act,  1874,  s.  8,  so  that  as  against 
the  real  estate  the  period  of  limitation  is  twelve  years  (/). 
Where  a  testator,  dying  before  the  operation  of  the  last- 
mentioned  Act,  directed  his  debts  to  be  paid  out  of  his  real  and 
personal  .estate,  and  afterwards  provided  that,  if  his  personal 
estate  should  fall  short  in  paying  his  debts,  his  executors  should 
have  power  to  enter  into  the  receipt  of  thei  rents  of  his  free- 
hold, until  the  same  should  be  wholly  paid  off;  it  was  held  that, 
notwithstanding  the  personal  estate  was  sufficient  for  j^ayment 
of  the  debts,  a  trust  had  been  created  for  payment  of  the  debts 
out  of  his  realty,  so  as  to  prevent  the  operation  of  the  Statute 
of  Limitations;  and  that  the  real  estate  remained  liable  to  paj- 
a  simple  contract  debt  which  had  been  left  unpaid  after  dis- 
tribution of  the  residuary  personal  estate  i^g). 

(d)  Scott  V.  Jones,  4  01.  &  F.  382,  in  which  case  the  House  of 
Lord  affirmed  the  judgment  of  Sir  John  Leach,  and  reversed  that'of 
Lord  Brougham,  1  Russ.  &  M.  255.  See  also  accord.  Freake  v. 
Cranefeldt,  3  M.  &  Or.  499;  Evans  v.  Tweedy,  1  Beav.  55. 

(e)  60  &    61  Vict.  c.  65. 

(/)  Re  Balls,  [1909]  1  Oh.  791;  and  see  Re  Kempster,  [1906]  1 
Oh.   446. 

{g)  Crallan  v.  Oulton,  3  Beav.  1;  Moore  v.  Petchell,  22  Beav.  172. 
Where  executors  in  whom  the  legal  estate  is  vested  under  their 
testator's  Will  are  selling  real  estate  charged  with  debts,  a  purchaser 
is  not  bound  or  entitled,  to  inquire  whether  debts  remain  unpaid, 
unless  twenty  years  have  elapsed  from  the  testator's  decease,  but 
after  twenty  years  he  should  make  such  inquiry:  Sabin  v.  Heape, 
27  Beav.  533;  Re  Tanqueraij-Willaume  and  Landau,  20  0.  D.  465. 
And  the  same  principle  would  no  doubt  be  applicable  to  the  case  of 
executors  selling  under  the  powers  of  the  Land  Transfer  Act,  1897. 
For  the  rule  as  to  leaseholds,  see  Re  Whistler,  35  C.  D.  561;  Re 
Venn  and  Furze,  [1894]  2  Oh.  101;  Re  Verrell,  [1903]  1  Oh.  65.  And 
see   ante,    p.    696. 
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By  the  Real  Property  Limitation  Act,  1874  (A),  s.  8,  it  is  Eeal 
enacted  that  after  the  1st  January,  1879,  "  no  action  or  suit,  or  L[Stet?on 
other  proceeding  shall  be  brought  to  recover  any  sum  of  money  ■'^<**^'  l^^*- 
secured  by  any  mortgage,  judgment  (i),  or  lien,  or  otherwise 
charged  upon  or  payable  out  of.  any  land  or  rent  at  law  or  in 
equity   or  any  legacy  (;),  but  within  twelve  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving   a   discharge  for  or  release   of  the 
same  {k),  unless  in  the  meantime  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  {I)  of  the  right  thereto  shall  have  been  given 
in  writing  signed  by  the  person  by  whom  the  same  shall  be 
payable,  or  his  agent,  to  the  person  entitled  thereto  or  his  agent; 
and  in  such  case  no  such  action  or  suit  or  proceeding  shall  be 
brought  but  within  twelve  years  after  such  payment  or  acknow- 

(/i)  37  &   38  Vict.  c.  57. 

{i)  See  Watson  v.  Birch,  15  Sim.  523.  This  section  applies  to  judg- 
ments generally,  and  is  not  restricted  to  judgments  which  operate 
as  charges  on  land:  Hebblethwaite  v.  Peever,  [1892]  1  Q.  B.  124;  Jay 
V.  Johnstone,  [1893]  1  Q.  B.  25,  affirmed  in  0.  A.  [1893]  1  Q.  B.  189. 

(?)  Sect.  40  of  the  statute  3  &  4  Will.  IV.  c.  27,  which  corre.s- 
ponded  to  the  ebove  provision  was  held  to  apply  to  legacies  payable 
out  of  personal  estate  as  well  as  to  legacies  charged  on  real  estate: 
Sheppard  v.  Duke,  9  Sim.  567;  Bullock  v.  Downes,  9  H.  L.  0.  1,  14. 
A  residue  bequeathed  by  Will  is  clearly  within  the  statute:  Prior  v. 
Hornihloto,  2  Y.  &  Coll.  200;  Christian  v.  Devereux,  12  Sim.  264; 
Portlock  V.  Gardner,  1  Hare,  594,  604;  Adams  v.  Barrrj,  2  Coll.  285, 
290,  293.  But  where  more  than  twenty  years  after  the  death  of  the 
testator,  the  representative  of  one  of  his  executors,  and  the  residuary 
legatee  under  his  Will,  filed  a  bill  against  the  representative  of  the 
co-executor  to  recover  residuary  assets  of  the  testator,  alleged  to  have 
been  possessed  by  the  co-executor;  it  was  held  that  the  plaintiffs,  though 
barred  by  the  statute  as  to  assets  pos,sessed  by  the  executor  more  than 
twenty  years  before  the  filing  of  the  bill,  were  not  so  barred  as  to 
assets  possessed  by  him  since  that  time:  Adams  v.  Barry,  2  Coll.  290. 
See  also  Bright  v.  Lurcher,  27  Beav.  130;  4  De  G.  &  J.  608;  Be 
Johnson,  29  C.  D.  964.  Where  the  right  to  sue  for  the  legacy  €i3 
such  was  barred  by  the  statute,  but  the  executor,  who  had  posscs.sod 
assets  to  pay  it,  died  leaving  it  unpaid,  and  having  chargetl  his  estate 
with  his  debts,  it  was  held  that  the  legacy  could  not  be  churned  under 
the  charge  of  debts:  Picjgott  v.  Jefferson,  12  Sim.  26. 

A  suit  to  recover  a  legacy  from  an  executor  is  within  sect.  8  of 
tho  Real  Property  Limitation  Act,  1874:  Re  Richardson,  [1920]  1 
Ch.  423;  unless  the  legacy  is  vested  in  him  on  express  trusts.  A  mere 
constructive  trust  by  implication  from  his  office  will  not  j)revent  tho 
Ptatuto  from  being  a  bar:  Re  Davis,  [1891]  3  Cii.  119;  Rr  Locii. 
[18991  2  Ch.  U^\^Rp  Mackai/,  [190(5]  1  Oh.  25.  S:m?  al.>w  Re  Barker. 
[1892]  2  Ch.  491.  The  time  runs  from  the  death  of  the  testator: 
Waddrll  V.   Harshaw,  [1905]  1  Ir.  E.  416. 

(/.')   Re    Welch,    [1916]    1   Ch.   375. 

(l)  See  Holland  v.  Clark.  1  Y.  &  0.  C.  C.  151,  as  to  what  is  n  aiifli- 
cient  acknowledgment.  Sre  also  Lord  St.  John  v.  Pniif/hton,  9  Sim. 
219;    Taylor    v.    Hollnnd.  [1902]   1   K.   B.   676;    Re   Turner,  inira. 
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Money  or 
legacy 

charged  upon 
land  or  rent. 
37  &  38  Vict. 
c.  57,  s.  10. 


36  &  37  Vict. 
c.  66,  s.  25 
(2). 

Claims  by 
cestui  que 
trust  against 
trustee. 


Olaiins  on  a 
trust  of  land 
or  rent. 
3  &  4 
Will.  IV. 
o.  27,  s.  25. 


ledgment,  or  the  last  of  such  payments  or  acknowledgments,  if 
more  than  one  was  given  "  (m). 

By  sect.  10  of  the  Real  Property  Limitation  Act,  1874: 
"  After  the  commencement  of  this  Act  no  action,  suit,  or  other 
proceeding,  shall  be  brought  to  recover  any  sum  of  money  or 
legacy  charged  upon,  or  payable  out  of  any  land  or  rent,  at  law 
or  in  equity,  and  secured  by  an  express  trust  {n),  or  to  reooveir 
any  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
or  legacy  so  charged  or  payable,  and  so  secured,  or  any  damages 
in  respect  of  such  arrears,  except  within  the  time  within  whicli 
the  same  would  be  recoverable  if  there  were  not  any  such 
trust"  (o).  But  by  sect.  25  (2)  of  the  Judicature  Act,  1873: 
"  No  claim  of  a  cestui  que  trust  against  his  trustee  for  any 
property  held  on  an  express  trust,  or  in  respect  of  any  breach 
of  such  trust,  shall  be  held  to  be  barred  by  any  Statute  of 
Limitations  "  {p). 

These  two  sections  seem  to  be  inconsistent;  but  the  con- 
struction which  has  been  placed  upon  them  is,  that  the  first 
section  applies  as  between  the  land  charged  and  the  cestui  que 
trust,  whilst  the  second  one  applies  as  between  the  trustee  and 
cestui  que  trust  {q) . 

By  sect.  25  of  the  3  &  4  Will.  IV.  c.  27,  "  When  any  land  or 
rent  shall  be  vested  in  a  trustee  upon  any  express  trust,  the 
right  of  the  cestui  que  trusty  or  any  person  claiming  through 
him,  to  bring  a  suit  against  the  trustee,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued,  according  to  the  meaning  of  the  Act,  at  and 
not  before  the  time  at  which  such  land  or  rent  shall  have  been 
coaiveyed  to  a  purchaser  for  a  valuable  consideration,  and  shall 
then  be  deemed  to  have  accrued  only  as  against  such  purchaser 
and  any  person  claiming  through  him." 

The  benefit  of  this  section  is  extended  to  personal  estate  by 
virtue  of  sect.  25,  sub-s.  2,  of  the  Judicature  Act,  1873. 


(to)  Tho  40th  sGct.ion  of  the  3  &  4  Will.  IV.  c.  27,  cUd  not  extend 
to  the  case  of  intestacy,  but  the  section  was  extended  to  intestacies 
by  sect.  13  of  the  23  &  24  Vict.  c.  38.  By  a  strange  omission,  sect.  8 
of  the  37  &  38  Vict.  c.  57,  does  not  extend  to  intestacies,  the  result 
being  that  legatees  are  barred  by  the  latter  Act  after  twelve  years, 
and  perpons  claiming  under  an  intestacy  will  still  only  be  barred  by 
the  23  &  24  Vict.  c.  38,  after  twenty  years. 

(n)   Williams  v.    Williams,  [1900]  1  Ch.  152. 

(o)  Be  Welch,  [1916]  1  Ch.  375;  Be  Turner,  infra. 

(p^  See  Be    Davis,  [1891]  3  Ch.   119. 

(r?)  See  Sutton  v.  Sutton,  22  0.  D.  511;  Fearnside  v.  Flint,  22 
0.  D.    579;  Hughes  v.  Coles,  27  C.  D.  231. 
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Bj  sect.  42  of  the  3  &  4  Will.  IV.  c.  27,  "  After  the  31st  3  ic  4 
December,  1833,  no  arrears  of  rent  or  of  interest,  in  respect  of  ^  '27  3.  42. 
any  sum  of  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  in  respect  of  any  legacy  (r),  or  any  damages  in  respect 
of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  any 
distress,  action,  or  suit,  but  within  six  years  next  after  the  samo 
respectively  shall  have  become  due,  or  next  after  an  acknow- 
ledgment (5)  of  the  same  in  writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his  agent,  signed  by,  the  person 
by  whom  the  same  was  payable,  or  his  a^cnt:  Provided  never- 
theless, that  where  any  prior  mortgagee  or  other  incumbrancer 
shall  have  been  in  possession  of  any  land,  ot  in  the  receipt  of 
the  profits  thereof,  within  one  year  next  before  an  action  or  suit 
shall  be  brought  by  any  person  entitled  to  a  subsequent  mort- 
gage or  other  incumbrance  on  the  same  land,  the  person  entitled 
to  such  subsequent  mortgage  or  incumbrance  may  recover  in 
such  action  or  suit  the  arrears  of  interest  which  shall  have 
become  due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid, 
although  such  time  may  have  exceeded  the  said  term  of  six 
years  "  {t). 

In  the  construction  of  the  last -mentioned  statute,  it  was  held,  Fund  severed 
that  an  action  to  make  an  executor  account  for  a  sum  of  money  .^eneral 
which  had  been  bequeathed  to  him  by  his  testator  upon  certain  estate, 
trusts,  and  which  had  been  severed  by  the  executor  from  the 
testator's  personal  estate,  and  the,  interest  of  which  had,  for 
a  time,  been  applied  upon  the  trusts  of  tho  Will,  so  that  the 
fund  had  ceased  to  bear  the  character  of  a  legacy,  and  had 
assumed  that  of  a  trust  fund,  must  be  considered  not  as  a  suit 
for  a  legacy,  but  as  a  suit  to  compel  a  j>arty  to  account  for  a 
breach  of  trust;  and  therefore  that  it  was  not  within  the  terms 
of  the  Act;  And  in  Watson  v.  Saa.1l  (m).  Wood,  V.-C,  observed, 
that  the  distinction  between  mere  charges  and  expi-ess  trusts 
pointed  out  by  Lord  Eldon  in  King  v.  T>enison  (r^.  was  the 
foundation  upon  which  sect.  40  of  3  &  4  Will.  IV.  c.  27  (see 

(;•)  An  annuity  given  by  a  Will,  forming  no  diai-ge  upon  land,  but 
b<.ing  personal  only,  is  not  within  tliis  enactment:  Jiosh  v.  Callen,  i^ 
Hare,  531;    Jie  Ashwell's  Will,  Johns.  112. 

(s)  See   note    {I),  supra. 

(t)  See   Cunninc/ham    v.    Foot,  3  App.   Can.   t)74. 

(m)  1  Giff.  188^  19<3.  Soe  also  Be  Tiinmix,  Nixon  v.  Smith,  [19021 
1   Oh.    176. 

(v)  1  Ves.    &  B.  260. 
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now  sect.  8  of  Roal  Property  Limitation  Act,  1874;  rested,  and 
that  the  provisions  of  that  section  were  never  intended  to  apply 
to  cases  of  express  trusts  {x).  In  the  case  of  Re  Blatchford{y), 
Pearson,  J.,  allowed  legatees,  who  had  waited  for  payment  of 
their  legacies  until  a  reversionary  interest  had  fallen  in,  interest 
on  their  legacies  from  one  year  after  the  death  of  the  testatrix, 
such  interest  largely  exceeding  six  years'  arrears.  But  the 
recovery  of  arrears  of  an  anntiity  charged  on  land  is  now  limited 
to  six  years,  ev,en  though  secured  by  an  express  trust.  So  an 
annuity  charged  on  real  and  p,ersonal  estate  whether  by  express 
trust  or  not,  is  charged  on  land  within  the  meaning  of  sect.  42 
and  six  years'  arrears  only  are  recoverable  against  the  real 
estate,  and  the  same  limitatiooi  applies  to  the  personal  estate 
although  there  is  no  statutory  bar  (z) . 

An  executor  de  son  tort  can  plead  the  Statute  of  Limi- 
tations (a). 
Claims  In  Webster  v.  Webster  (b),  the  testator  died 'in  1786,  b'ut  the 

againflt  the     W'ill  was  not  proved  by  the  executor  till  1802:  Nevertheless, 
executor  or  .  . 

administrator  on  a  bill  filed  by  the  creditor  against  the  executor  in  1803,  a 

persona  y.      ^^^^  ^^  ^j^^  Statute  of  Limitations  was  allowed,  because  the  biR 

alleged  that  the  defendant  had  possessed  himseK  of  the  personal 

estate  previously  to  1792,  and  might,  therefore,  have  been  sued 

as  an  executor  de  son  tort. 

Sect.  8  of  the       By  sect.  8  (1)  of  the  Trustee  Act,  1888  (c),  "  In  any  action 

1888**^  ^^^'    ^^'  other  proceeding  against  a  trustee  or  any  person  claiming 

through  him,  except  where  the  claim  is  founded  on  any  fraud  or 

fraudulent  breach  of  trust  to  which  th,e  trustee  was  party  or 

privy,  or  is  to  recover  trust  property,  or  the  proceeds  thereoif 

still   retained  by  the  trustee,  or  previously  received  by  the 

trustee  and  converted  to  his  use,  the  following  provisions  shall 

lapplj":  — 
Trustee  to  (a)  "  All  rights  and  privileges  conferred  by  any  Statute  of 

have  the 

(x)  Phillipo  V.  Munnings,  2  Mylne  &  Cr.  309.  See  also  accord. 
Dinsdale  v.  Dudding,  1  Y.  &  0.  0.  C.  265;  Commissioners  of  Chwitable 
Donations  v.  Wyhrants,  2  Jones  &  L.  182,  1^,  per  Sugden,  C.  of 
Ireland;  Jacquet  v.  Jacquet,  27  Beav.  332;  Snow  v.  Booth,  2  K.  &  J. 
132;  Burrowes  v.  Qore,  6  H.  L.  0.  907;  Dickinson  v.  Teasdale,  31 
Beav.  511;  Proiid  v.  Proud,  32  Beav.  234;  Thomson  v.  Eastwood,  2 
App.  Gas.  216.  A  trust  created  by  a  testator  of  his  real  estate  for 
payment  of  his  debts  does  not  remove  from  a  creditor  the  conse- 
quences arising  from  liis  negligence  or  acquiescence,  whether  ex- 
pressed, or  implied:  Harcourt  v.   White,  28  Beav.  303,  309. 

{y)  27  C.  D.  676.  (z)  Re  Turner,    [1917]  1  Ch.  422. 

(a)  Doyle  v.    Foley,  [1903]  2  Ir.  R.  95. 

Ih)  10  Ves.    93.  (c)  51  &   52  Vict.  c.  59. 
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Limitatioiiis  shall  be  enjoiyed  in  the  like  manner  and  to  the  benefit  of  anr 
like  extent  as  they  would  have  been  enjoyed  in  such  action  or  Lhi^/ations 
other  proceeding  if  the  trustee  or  person  claiming  through  him 
had  not  been  a  trustee  or  person  claiming  through  him  "  {d). 

(b)  "If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing  Statute 
of  Limitations  applies  (,e),  the  trustee  or  j>erson  claiming 
through  him  shall  be  entitled  to  the  benefit  of  and  be  at  liberty 
to  plead  the  lapse  of  time  as  a  bar  to  such  action  or  other  pro- 
ceeding in  the  like  mamier  and  to  the  like  extent  as  if  the  claim 
had  been  against  him  in  an  action  of  debt  for  money  had  and 
received,  but  so  nevertheless  that  the  statute  shall  run  against  a 
married  woman  entitled  in  possession  for  her  separate  use 
whether  with  or  without  a  resti'aint  upon  anticipation,  but  shall 
not  begin  to  run  against  any  beneficiary  unless  and'  until  the 
interest  of  such  beneficiary  shall  be  an  interest  in  possession." 

(3)  "  This  section  .  .  .  shall  not  deprive  any  executor  or 
administrator  of  any  right  or  defence  to  which  he  is  entitled 
under  any  existing  Statute  of  Limitations." 

An  executor  can  set  up  his  own  devastavit  in  order  to  obtain 
the  benefit  of  the  statute  and.  can  plead  the  Act  against  a 
creditor  in  like  manner  as  an  express  trustee  can  ^^Icad  it 
against  his  cestui  que  trust.  Where,  therefore,  an  action 
though  in  form  a  common  creditors  administration  action,  is 
in  reality  an  action  the  whole  object  of  which  is  to  recover 
money  within  the  meaning  of  sect.  8  (1),  the  executor  can  plead 
the  statute  (/). 

A  claim  by  a  residuary  legatee  against  an  executor  comes 
within  sect.  8  (1)  (g),  and  is  barred  after  six  years,  notwith- 
standing that  the  Real  Property  Limitation  Act,  1874,  s.  8, 
also  applies  to  such  a  claim  as  being  a  proceeding  to  reoovor 
a  legacy.  The  statute  must  be  pleaded  at  the  trial  or  when 
the  order  for  accounts  is  made;  it  is  too  late  to  raise  it  after  tin- 
accounts  have  been  for  some  time  before  the  Master  or  on 
further  consideration  (h). 

{d)  Ibid. 

(e)  For   instances  lof  this,  sto   Re  Swain,   [1891]   3   Ch.    233;    lir 
Timtnis,  Nixon  v.  Smith.  [1902]  1  Ch.  176;  Be  Alhop.  [1914]  1  Ch.  1. 
(/)  Re  Blow,    [1911]   1  Ch.   233. 
{q)  Be   Richardson,    [1920]    1   Ch.    423. 
(/■)  Re  Williams,   [1916]  2  Ch.  38. 
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From  when 
time  runs. 


Creditor's 
claims. 


It  appears  to  be  now  settled,  that  if  time  has  onoe  begun  to 
run  against  a  debt  in  the  debtor's  lifetime,  it  does  not  after- 
wards cease  to  run  during  the  period  which  may  elapse  between 
his  death  and  the  time  at  which  a,  personal  representative  is  con- 
stituted to  him:  The  rule  in  this  respect  appears  to  be  the  same 
in  equity  {i)  as  at  law  (;). 

In  cases  of  fraud,  or  mistake,  it  has  always  been  held  by 
Courts  of  Equity  that  the  statute  runs  from  the  discovery; 
because  the  laches  of  the  plaintiff  commences  from  that  date  (fc) . 

It  was  held  by  Sir  Anthony  Hart,  V.-C,  in  Stenidale  v. 
Kankmson  {I),  that  a  bill  which  had  been  filed  by  one  creditor 
on  behalf  of  himself  and  aU  other  creditors,  prevented  the 
Statute  of  Limitations  (21  Jac.  I.)  from  being  a  bar  to  the 
claim  of  another  creditor,  Avho  had  come  in  under  the  decree: 
And  his  Honour  stated  that  he  entertained  no  doubt  that  every 
creditor  had,  after  the  filing  of  the  bill,  an  inchoate  interest  in 
the  suit  to  the  extent  of  its  being  considered  as  a  demand,  and 
to  prevent  his  debt  being  shut  out  because  the  plaintiff  had  not 
obtained  a  decree  within  the  six  years  {m).  But  in  the  case  of 
Re  Gfmives  (n),  Sir  George  Jessel,  M.  E.,  stated  that  creditors 
had  better  not  rely  upon  the  above  decision  in  the  future,  and 
pointed  out  that  the  decision  in  St^eniddle  v.  Hcmkmswi  de- 
pended upon  a  variety  of  circumstances,  none  of  which  exist  at 
the  present  time  (o) .  And  it  now  appears  to  be  settled  that  an 
action  for  administration  brought  by  one  creditor  (not  on  behalf 
of  himself  and  all  other  creditors)  does  not  save  the  claim  of 
another  creditor  which  was  barred  by  the  Statute  of  Limitations 
before  judgment  (p). 

(i)  Freake  v.  Cranefeldt,  3  Mylne  &  Cr.  499;  Boatwright  v.  Boat- 
wright,  L.    E.   17  Eq.   71.  (/)  Ante,  p.    1561. 

(k)  Brooksbank  v.  Smith,  2  Y.  &  Coll.  Ex.  58;  Ecclesiastical  Com- 
missioners V.  North  Eastern  Bail.  Co.,  4  0.  D.  S45,  860.  See  Kerf 
on  Fi'aud  and  Mistake,  5th  edit.  pp.  16,  366.  An  executor  cannot 
protect  himself  by  the  Statute  of  Limitations  from  payment  of  a 
debt  due  from  himself  to  his  testator  by  deferring  proof  of  the  Will. 
The  probate  will  be  considered  to  have  relation  to  the  testator's  death, 
and  the  debt  will  be  tre-ated  as  assets  in  the  executor's  hands  at  that 
time:   Ingle   v.  Richards,  28  Beav.  336;   ante,  p.  207. 

[l]  1  Sim.   393,  followed  in  Harpur  v.  Buchanan,  [1919]  1  Ir.  R.  1. 

(m)  As  to  this  inchoate  interest  in  an  administration  action,  see 
Tollner  v.  Marriott,  4  Sim.  19;  Watson  v.  Birch,  15  Sim.  523;  Franco 
V.  Alvares,  3  Atk.  342.  But  see  contra,  Be  Hartley,  34  C.  D.  742, 
where,  however,  there  was  no  general  administration  decree. 

in)  18  C.    D.   551. 

(o)  See  also  Berrington  v.  Evans,  1  Y.  «&  Coll.  434;  Tath-am  v. 
Williams,  3  Hare,  347. 

(p)  Be  Greaves,  18  C.  D.  551;  but  see  Harpur  v.  Buchanan,  supra. 
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Another  creditor  will  not  be  permitted  in  a  creditor's  action 
to  set  up  the  Statute  of  Limitations  against  the  j^arty  who&ei 
claim  is  the  foundation  of  the  judgment  {q). 

An  executor's  affidavit  for  probate  which  includes  in  the 
list  of  the  testator's  debts  a  statute-barred  debt  docs  not  operate 
as  an  acknowledgment  of  the  debt  so  as  to  take  it  out  of  the 
statute  (r). 

There  may  be  some  doubt  whether  the  writ  of  ne  exeat  regno  Writ  of  ne 
(which  is  a  sort  of  mesne  process  until  final  judgment  to  appro-  '^'^"^  'egno. 
hend  a  person  and  so  prevent  him  from  leaving  the  realm,  unless 
he  has  given  security  for  the  amount  of  his  debt)  (s)  has  not  in 
effect  been  abolished  by  the  Debtors  Act,  1869  {t),  but  as  the 
question  does  not  seem  to  have  been  finally  determined,  it  is 
thought  better  to  preserve  some  account  of  the  writ  and  its  use. 

The  writ  of  ^e  ex)eat  regno  has  been  considered  in  the  nature 
of  equitable  bail  (m),  and  it  was  understood,  that  a  Court  of 
Equity  proceeded  in  respeet  to  it,  by  analogy  to  the  proceedings 
at  law  in  cases  of  legal  bail  {v) .  It  is  only  applicable  to  claims 
such  as  before  the  Judicature  Acts  could  have  been  brought 
f  onvard  in  Chancery  ( w) . 

It  has  been  said,  that  the  object  of  this  writ  is  to  obtain  Object  of 
security  from  a  person  intending  to  leave  the  country,  when  the  ^"*- 
other  party  has  not  a  legal  remedy,  and  cannot  hold  him  to 
bail  (x).  But  it  was  settled,  that,  though  a  plaintiff,  swearing 
to  the  balance  of  an  account,  might  have  bail  at  law,  yet  the 
Court  of  Chancery  holding  a  concurrent  jurisdiction  upon  the 
head  of  account,  the  plaintiff  might  also  have  the  writ  of  7ie 
exeat  regno :  And  when  a  creditor  files  a  bill  for  an  account  and 
administration  of  the  assets,  if  there  is  a  clear  affidavit  of  assets 
received,  the  Court  of  Chancery  will  grant  the  wiit  (y). 

(q)  Dan.  Ch.  Pr.  8th  edit.  898. 

(r)  lie  Beavan,  [19121  1  Ch.  196;  Lloyd  v.  Coote  arid  Ball,  11915']  1 
K.   B.    242. 

(s)  Seton's  Judgments  and  Orders,  6th  edit.  516. 

{t)  32  &  33  Vict.  c.  62;  Drover  v.  Bei/cr,  13  C.  D.  242;  Iland^  v. 
Hands,  43  L.  T.  750. 

(«)  Ha-ffey  v.  Ilaffey,  14  Vos.  261.  And  sec  Sobey  v.  Sohey,  L.  R. 
15  Eq.    200.     For  practice,  see  Dan.  Ch.  Pr.  8th  edit.  p.  1441  et  »eq. 

(v)  Pannell  v.  Taylor,  1  Turn.  &  Eu;-^?.  103.  Seo  Jenkins  v.  Parkin- 
Ron,  2  M.  &  K.  5.  And  s?o  now  stat.  32  &  33  Vict.  c.  62,  s.  6,  and 
E.  S.   C.  Ord.  LXIX.  for  the  practice  under  tliat  section. 

(w)  Drover  v.    Beyer,   13  C.  D.  242. 

(x)  Swift  V.   Svnjt,  1  BaU  &  B.  227. 

ly)  Jones  v.   Alephsin,  16  Ves.  471.     But  a  r.^siduary  legatee  can- 
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Writ  of  ne 
exeat  regno 
a^AiDsi  a 
married 
woman. 


Attachment 
against  wife 
executrix. 


In  Moore  v.  Meynell  (z),  Lord  Cowper  ordered  a  writ  of  ne 
exeat  regno  to  issue  against  a  married  -woman,  the  adminis- 
tratrix of  a  former  husband,  who  had  come  to  England  to  get 
in  his  property:  And  Lord  Macclesfield  afterwards  refused  to 
discharge  this  order  («) .  And  upon  the  authority  of  this  case, 
Lord  Hardwicke,  in  Jerningham  v.  Glass  (h),  where  a  wife  was 
executrix  of  a  former  husband,  and  her  second  husband  was 
gone  out  of  the  kingdom,  granted  the  writ  against  her  alone. 
Again,  in  Moore  v.  Hudson  (c)  (July,  1821),  Sir  John  Leach, 
■V.-C,  granted  vrrits  of  ne  exeat  regno  against  husband  and 
wife,  executrix,  the  plaintiff  undertaking  not  to  serve  more  than 
one  of  the  writs.  But  in  Pannell  v.  Taijlor  (d)  (February 
1823),  Lord  Eldon,  after  great  consideration,  decided  that  a 
writ  of  ne  exeat  regno  against  a  feme  covert  executrix  or  ad- 
ministratrix could  not  be  sustained.  A  married  woman  caai, 
however,  now  be  arrested  under  the  provisions  of  sect.  4,  sub- 
sect.  3,  and  sect.  6  of  the  Debtors  Act,  1869  (e). 

In  Bunpan  v.  Mortimer  (/),  a  bill  was  filed  against  a  husband 
and  wife  in  respect  of  a  demand  against  the  -^dfe  as  executrix: 
The  husband,  who  was  a  bankrupt,  had  appeared  for  himself 
and  his  wife,  and  had  gone  abroad,  and  an  attachment  had 
issued  against  him  for  want  of  an  answer:  And  it  was  held  by 
Sir  J.  Leach,  V.-C,  that  such  an  attachment  could  not  be 


(z)  1   Dick.    30. 

(a)  3  Atk.    409, 

410. 

(&)  3  Atk.    409; 

S.  C.  nom.  Ternegan  v, 

nom.   Jernegan   v. 

Glass,  1  Dick.   107. 

(c)  Madd.  &   G. 

218. 

not  have  a  writ  of  ne  exeat  regno  against  a  debtor  of  the  testator  on 
the  ground  that  he  colludes  with  the  executor:  Graves  v.  Griffith,  1 
Jac.  &  Walk.  646;  Colverson  v.  Bloomfield,  29  0.  D.  341. 


Glass,  Ambl.  62;   S.  C, 


{d)  1  Turn.  &  Euss.  96. 

(e)  Be  Turnhull,  [1900]  1  Gh.  180.  It  appears,  from  the  decree  in 
Moore  v.  Meynell,  that  the  feme  covert  in  that  case  had  large  separate 
property,  and  had  executed  bonds,  &c.  And  Lord  Eldon  observed 
thereupon  that  there  may  be  a  very  gi-eat  difference  between  th& 
case  of  a  married  woman  who  has  separate  property  and  the  case  of  a 
married  woman  who  is  administratrix,  and  as  administratrix  can  have 
no  separate  property  at  all:  Pannell  v.  Taylor,  1  Turn.  &  Euss.  96, 
103.  See  also  ante,  p.  1551.  In  Be  Turnhull,  [1900]  1  Ch.  180, 
Stirling,  J.,  decided  that  if  a  married  woman  administratrix  fails 
to  comply  with  an  order  to  pay  into  Court  a  sum  of  money  belonging  ta 
the  estate  of  the  intestate,  and  shown  by  her  account  of  the  intestate's 
personal  estate  to  be  in  her  possession,  the  Court  has  jurisdiction  to 
make  an  order  for  attachment  against  her,  for  the  better  securing 
of  the  fund.  Secus,  however,  if  the  object  is  to  compel  her  to  make 
good  a    loss  occasioned  by  her-  devastavit. 

(/)  Madd.  &  G.  278. 
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granted  against  the  wife,  until  an  order  had  be«n  obtained  that 
she  should  answer  separately,  and  that  she  must  have  notice  of 
the  motion  for  that  order. 

In  general  an  order  of  ne  exeat  can  only  be  issued  for  an  Defendant 
equitable  debt  actually  payable.     It  can,  however,  apparently  ^^  obtain 
also  be  issued  for  the  balance  of  an  account  on  which  an  action  exeat. 
may  be  maintained,  and  for  arrears  of  alimony  decreed  (g) . 

The  application  is  made  ex  parte  on  affidavit  (h) . 

The   usual  practice  is  to  recj[uirc   the  plaintiff  to  give  an  Practice  on 

undertaking   as   to   damages   and   to    accept    short   notice   of  ^PPl'^ation 
'^  "  i  tor  a  writ 

motion.  ot  ne  exeat. 

The  defendant  may  at  any  time  after  arrest  apply  to  the 
Court  or  a  Judge  to  rescind  or  vary  the  order  pr  to  be  discharged 
from  custody,  or  for  such  relief  as  may  be  just  (^). 

Generally  speaking,  the  affidavit,  on  which  the  application  Affidavit  in 
for  a  ne  exeat  regno  is  grounded,  must  be  as  positive  as  to  tho  appUcation 
equitable  debt,  as  an  affidavit  of  a  legal  debt,  to  hold  to  bail  (/): 
but  in  the  case  of  partners  and  executors,  information  and  belief 
is  held  sufficient  ijz).  The  affidavit  ought  to  swear,  or  aver  to 
the  best  of  the  knowledge  and  belief  of  the  deponent,  that  assets 
have  come  to  the  hands  of  the  executor  or  administrator  (?);  and 
it  should  appear  distinctly  that  he  has  a  present  intention  to 
leave  the  country  (m) . 

Tho  debt  in  respect  of  which  a  writ  of  ne  exeat  regno  is  Proof 
sought  must  be  actually  due  and  payable  and  for  an  ascertained  ^-^'^'iircd- 
amount  (w) .     The  evidence  of  the  debt  must  be  positive  and 
clear  (o),    as    also    the    defendant's    intention    to    leave    tho 

(.9)  Whitehouse  v.   Partridge,  3  Sw.  365;  19  E.  R.  216,  218. 

(h)  R.  S.  C.  Ord.  LXIX.  r.  1.  As  to  iiuraishing  copioe  of  tho 
affidavit  to  the  dcllcndant,  see  Ord.  LXVI.  r.  7  (j). 

(0  R.  S.  C.  Ord.  LXIX.  r.  1.  And  see,  as  to  discharging  the  writ, 
Dan.  Ch.   Pr.  8th  edit.  p.  1446. 

(j)  Jackson  v.  Petrie,  10  Ves.  164;  Amsinclc  v.  Barklatj,  8  Vea. 
597. 

(k)  Jackson  v.  Petrie,  10  Ves.  164;  lUco  v.  GuaUicr,  3  Atk.  501. 
An  affidavit  founded  on  information  and  bc^lief,  which,  under 
Ord.  XXXVIII.  r.  3,  is  admissible  on  interlocutory  applications,  must 
stato  the  grounds  of  such  belief.  See  the  rule  itself,  and  Re  J.  L. 
Young  Manu-facturing    Co.,   [1900]  2  Ch.   753. 

[1)  Anon.  2  Ves.  Sen.  489.  A  pi-esent  veatod  intorost,  though 
capable  of  being  divested,  is  a  sufficient  interest  to  support  a  vnii  of 
ne  exeat  regno:  Howkins  v.  Iloiokins,  1  Dr.  &  Sm.  75,  78. 

(m)  Darley  v.  Nicholson,  1  Dr.  &  W.  m;  Perry  v.  Dorset,  19  W.  K. 
1048. 

(n)  Colverson  v.  Bloomfield,  29  C.  D.  341;  Anon.,  5  N.  R.  358; 
Flack  V.   Holm,  1  J.  &  W.  405. 

(o)  Perry  v.   Dorset,  19  W.  R.  1048. 
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'  country  (p).     The  plaintiff  must  also  clearly  prove  that  he 

will  be  materially  prejudiced  in  the  prosecution  of  his  claim  by 
the  defendant  leaving  the  kingdom  {q) . 
Before  time         j£  ^.j^^.  Court  be  satisfied  that  the  defendant  is  going  abroad 

limited  tor  .  i         /.  111 

payment.        to  evade  payment,  it  can  make  an  order  of  ne  exeat,  although  an 

order  for  payment  has  been  made  but  the  time  for  payment  has 

not  arrived  (r). 

Now  limited        In  Dwv&T  V.  Beyer  (s),  Jessel,  M.  E,.,  hold  that  a  -writ  of 

inff  within  "  '^^^  exeut  vegivo  is  only  to  be  issued  in  those  cases  which  fall 

Beet.  6  of  the  within  sect.  6  of  the  Debtors  Act,  1869.     The  case  went  to  the 

1869.  '   Court  of  Appeal,  and  that  Court  decided  the  a^Dpeal  on  another 

point,  and  do  not  appear  to  have  expressed  any  opinion  pa 

Sir  George  Jessel's  view  of  sect.  6.     In  the  later  case  of  Hands 

V.  Kwids  (t),  Jessel,  M.  R.,  followed  his  decision  in  Drover  v. 

Beyer. 

Sect.  6  of  Sect.  6  of  the  Debtors  Act,  1869  {u),  provides  as  follows:  — 

Debtors  Act.         <<    »  ^  1  r>     1  •       a  in 

After  the  commencement  01  this  Act  a  person  shall  not 

be  arrested  upon  mesne  process  in  any  action. 

"  Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's 
Superior  Courts  of  Law  at  Westminster,  in  which,  if  brought 
before  the  commencement  of  this  Act,  the  defendant  would  have 
been  liable  to  arrest,  proves  at  any  time  before  final  judgment, 
by  evidence  on  oath  to  the  satisfaction  of  a  Judge  of  one  o.f! 
those  Courts,  that  the  plaintiff  has  good  cause  of  action  against 
the  defendant  to  the  amount  of  fifty  pounds  on  upwards,  and' 
that  there  is  probable  cause  for  believing  that  the  defendant  is 
about  to  quit  England  unless  he  be  apprehended,  and  that  the 
absence  of  the  defendant  from  Englaaiid  will  materially  preju- 
dice the  plaintiff  in  the  prosecution  of  his  action,  such  Judge 
may  in  the  prescribed  manner  order  such  defendant  to  be 
arrested  and  imprisoned  for  a  period  not  exceeding  six  months, 
unless  and  until  he  has  sooner  given  the  pi-escribed  security, 
not  exceeding  the  amount  claimed  in  the  action,  that  he  "v\'ill 
not  go  out  of  England  without  the  leave  of  the  Couirt. 

"  Where  the  action  is  for  a  ijenalty  or  sum  in  the  nature  of  a 

(p)  Perry  v.    Dorset,   19  W.  E.    1048. 

(g)  Drover  v.    Beyer,  13  0.  D.  242. 

(r)  Sohey  v.  Sohey,  L.  E.  15  Eq.  200;  WhUehouse  v.  Partridge,  3 
Sw.  365.  But  see  Colverson  v.  Bloomfield,  29  0.  D.  341,  where  the 
cxrder  wa?    not  served. 

(s)  13  C.   D.  243. 

(t)  43  L.   T.   750. 

(«)  32  &    33  Vict.  c.  62. 
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penalty,  other  than  a  penalty  in  respect  of  anj-  contract,  it  shall 
not  be  necessary  to  prove  that  the  absence  of  the  defendant  from 
:England  will  materially  prejudice  the  plaintiff  in  the  prosecu- 
tion of  his  action,  and  the  security  given  (instead  of  being  that 
the  defendant  will  not  go  out  of  England)  shall  be  to  the  effect 
that  any  sum  recovered  against  the  defendant  in  the  action  shall 
"be  paid,  or  that  the  defendant  shall  be  rendered  to  prison." 

The  practice  under  sect.  6  of  the  Debtors  Act,  1869,  is  now  Practice 
regulated  by  Ord.  LXIX.  of  the  Rules  of  the  Supreme  Court,  Debtors  \ot 
1883. 

The  exercise  of  the  power  of  arrest  under  the  section  is  dis- 
cretionary (i?) .  Where  the  defendant  is  arrested  under  it,  he 
can  only  be  kept  in  prison  ^until  final  judgment  (a?). 

By  sect.  4  of  the  Debtors  Act  it  is  provided  that: —  Sect.  4, 

"  With  the  exceptions  hereinafter  mentioned,  no  person  shall,  bebtors'-Vot. 
after  the  commencement  of  this  Act,  be  arrested  or  imprisoned 
for  making  default  in  payment  of  a  sum  of  money. 

"  There  shall  be  excepted  from  the  operation  of  the  above 
enactment  .... 

"  (3)  Default  by  a  trustee  or  person  acting  in  a  fiduciary 
capacity  and  ordered  to  pay  by  a  Court  of  Equity  any  sum  in 
his  possession  or  under  his  control  "  {y). 

In  an  action  against  an  exoc^utor  or  administrator,  other  than  Costs, 
an  action  for  administration  of  the  assets,  costs  are  in  the  dis- 
cretion of  the  Court  or  Judge  (2:).  In  such  cases  the  liability  General  rule, 
to  costs  will,  generally  speaking,  be  governed  by  the  ordinary 
rule,  which  throws  them  on  the  unsuccessful  party:  Accord- 
ingly, if  an  executor  or  administrator  is  sued  in  equity  by  a 
creditor  for  a  debt  of  the  deceased,  and  the  creditor  succeeds  in 
establishing  his  demand,  the  Court  will  direct  the  payment  of 
the  amojunt  due  to  the  creditor,  together  with  his  costs,  out  of 
tho  estate  (a),  but  unless  the  estate  is  insufiicient,  no  order  is 
made  with  regard  to  the  payment  of  the  costs  of  tlio  ixn-soiml 
representative,  it  being  supposed  that  he  may  ivimburse  himself 
out  of  tho  assets;  so  that  if  there  bo  no  further  fund  out  otf 

(v)  Tlasluch  V.    Lcliman,  6  Times  Rop.   435. 
(x)  Hume  v.  Druyff,  L.  R.  8  E.x.  214. 

{y)  Tho  question  of  tlio  liability  of  aii  executor  to  attachment  under 
this   sub-section    will   bo   found  discussed,  ante,   p.    1599. 
(2)  R.   S.    0.   Ord.   LXV.   r.    1. 
(o)  Dan.   Ch.    Pr.   8th  edit.   1065. 
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allowance  of 

costs  to 
executor  oub 
of  his  estate. 


Costs  in  an 
administra- 
tion suit: 


of  the 
executor, 
&c.,  out  of 
the  fund: 


cases  in 
which  the 
executor, 
c^c,  has  to 
pay  costs 
personally. 


which  ho  may  reimburse  himself,  the  costs  must  come  out  of  his 
own  pocket  {h). 

The  question  whether  an  executor  or  administrator  who  sues 
or  defends,  and  is  unsuccessful,  is  to  be  repaid  his  costs  out  of 
his  estate,  is  totally  distinct  from  the  question  whether  he  is 
liable  to  the  other  party  to  the  action  or  not,  and  will  be  found 
dealt  with  later  on  in  this  chapter  (c) . 

But  where  a  suit  is  instituted,  either  by  creditors  or  resi- 
duary legatees,  for  a  general  administration  of  assets,  so  that 
the  whole  estate  of  the  deoeasted  is  necessarily  taken  from  the 
hands  of  the  personal  representative,  and  distributed  under  the 
direction  of  the  Court,  his  costs  of  suit,  as  between  solicitor  and 
client,  are,  generally  speaking,  proviclod  for;  and  even  where 
the  assets  are  insufficient  to  pay  the  creditors  of  the  deceased, 
these  costs,  and  any  other  costs,  charges,  and  expenses  properly 
incurred  by  him,  continue  the  first  charge  on  the  estate  (d). 

The  above  is  the  general  rule,  but  it  is  governed  by  the 
circumstances  of  each  particular  case,  and  in  cases  marked  by 
fraud,  evasion,  or  neglect  of  duty,  the  Court  will  not  merely 
refuse  to  allow  the  executor  his  costs  out  of  the  assets,  but  will 
order  him  to  pay  the  costs  of  the  suit,  or  of  so  much  of  the  suit 
as  is  attributable  to  the  breach  of  duty  on  his  part  («);   but 


(&)  Dan.   Ch.    Pr.   8tli  edit.  1065. 
(c)  See  'post,   p.  1652. 

{d)  Tipping  v.  Power,  1  Hare,  405,  411;  Gamit  v.  Taylor,  2  Hare, 
413:   Dodds  v.  Tuhe,  25  C.  D.  617;  ante,  p.  763;  Re  Gri-ffith,  [1904] 

1  Ch.  807.  As  to  the  priority  of  the  executor's  costs  of  an  adininis- 
tration  action  over  costs  in  a  probate  action,  s?e  Ee  Mayhew,  5  C.  D. 
586;  Re  Price,  31  0.  D.  485;  and  over  a  charging  order  obtained  by 
plaintiffs'  solicitors,  see  Re  Turner,  [1907]  2  Ch.  126.  As  to  the 
priority  of  the  executor's  costs  in  a  creditor's  administration  action 
where  there  is  no  personal  estate,  see  Re  Pearce,  56  L.  T.  228; 
Hibernian  Bank  v.  Lauder,  [1898]  1  I.  E.  262;  Re  Samson,  123 
L.  T.  Jo.  88.  In  an  administration  suit  by  a  mortgagee  who  has  ob- 
tained an  order  for  sale  of  the  real  and  leasehold  estate,  the  personal 
representatives  are  entitled,  if  the  assets  are  deficient,  to  paj-ment 
of  their  costs,  charges,  and  expenses,  in  priority  to  the  plaintiff's  costs 
of  the  sale:  Re  Spensley's  Estate,  L.  R.  15  Eq.  16.  But  see  Pinchard 
v.  Fellows,  L.  E.  17  Eq.  421. 

(e)  Heighington  v.    Grant,  1  Phil.  Ch.  0.  600;   Hide  v.  Haywood, 

2  Atk.  126;  Hewett  v.  Foster,  7  Beav.  348;  Re  England,  [1918]  1  Ch. 
24.  But  see  as  to  costs  subsequent  to  decree,  Easton  v.  Landor,  W.  N. 
(1892)  176.  In  Re  Skinner,  [1904]  1  Ch.  289,  where  proceedings 
for  administration  were  rendered  necessary  by  the  gross  and  indefen- 
sible neglect  of  trustees  to  deliver  accounts,  the  defaulting  trustees 
were  ordered  to  pay  all  the  costs,  including  the  costs  of  taking  and 
vouching  the  accounts.  Earwell,  J.,  at  p.  293,  says:  "I  think  that 
the  view  expressed  by  Lord  Langdale  in  Heivett  v.  Foster,  as  ex- 
plained by   the  Court  of  Appeal  in  Easton  v.  Landor,  was  a  correct 
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mere  neglig«nce  is  not  sufficient  to  deprive  an  executor  or  ad- 
ministrator of  his  costs  (/) . 

Rule  1  of  Ord.  LXV.,  which  provides  that  the  costs  of  all  Aa  execator's 

j)roceedings  in  the  Supreone  Court  are  in  the  discretion  of  the  trator's  costs 

Judge,  excepts  from  the  general  rule  the  case  of  an  executor  or  ^^®  ^^^ 

-,     ^    ■  ,  u     ^       1  1  1      ■        •  1  ■    -,  discretionary, 

administrator     who  has  not  unreasonably  mstitutdd  or  carried 

on  or  resisted  any  proceedings,"  and  provides  that  he  is  not  to 

be  deprived  "of  any  right  to  costs  out  of  a  particular  estate  or 

fund  to  which  he  would  be  entitled  according  to  the  rules 

hitherto  acted  upon  in  the  Chancery  Division  {g). 

The  effect  of  the  rule  may  be  stated  to  be  that  an  executor  or 
trustee  is  entitled  to  his  costs  (including  costs,  chai'ges,  and 
expenses)  in  any  action  to  administer  his  estate  unless  it  is 
established  that  he  is  guilty  of  such  misconduct  as  justifies  the 
Judge  in  depriving  him  of  them  {h). 

It  is,  of  course,  impossible  to  define  exactly  what  will  amount  Misconduct, 
to  such  misconduct;  where  executors  first  withheld  accounts 
and  then  rendered  incorrect  ones  they  were  ordered  to  pay  the 
costs  of  the  action  (i),  and  mere  non-feasance  has  been  held  to 
amount  to  such  misconduct  as  in  Se  Weall  (k),  where  executors 
allowed  their  solicitor  to  retain  and  pay  himself  some  costs 
which  the  Court  held  to  be  unnecessary,  and  other  costs  which 
should  have  been  charged  against  C07'pus  but  which  the  executors 
had  improperly  charged  against  income. 

In  the  case  of  Re  Cahhurn  (?),  Bacon,  V.-C,  ordered  the  Executor 
plaintiff,  who  was  executor  and  trustee  of  the  Will,  to  person-  „'!!^^^^c|ion 
ally  pay  the  costs  of  an  administration  action  which  was  held  to 
be  unnecessary.     The  estate  in  that  case  was  a  very  small  one, 

statement  of  the  law  applicable  at  the  date  of  the  case  before  him. 
Under  the  old  practice,  inasmuch  as  everyone  interested  in  the  estate 
had  a  right  to  have  the  accounts  taken  in  court,  the  order  for  an 
account  in  an  administration  action  wont  as  a  matter  of  course,  and 
the  costs  of  taking  it  came  as  a  general  rule  out  of  the  ostato.  But 
that  is  no  longer  the  case.  Since  October  24th,  188.3,  tlicro  is  no 
longer  any  such  general  right  to  have  an  account  taken,  and  it  is  by 
no  means  a  matter  of  course  that  the  costs  of  taking  the  account  ara 
paid  out  of  the  estate."  See  also  Re  Holion,  [1918]  W.  N.  78;  Dan. 
Ch.  Pr.  8th  edit.  p.  1060. 

(/)  T ravers  v.  Townsend,  1  Moll.  496;   but  soc  Re  Skinner,  supra. 

{g)  Ord.  LXV.  r.  1. 

(h)  Re  Love,  29  C.  D.  348.     See  also  Re  Knight's  Will,  26  C.  D.  82. 

(0  Re  Radcliffe,  50  L.  J.  Ch.   317. 

(70  42  C.  D.  674. 

(l)  46  L.  T.  848.  As  to  an  unnecessary  action  by  a  legatee,  seo 
post,  p.    1662. 
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Defaulting 
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and  the  defendant  ■beneficiaries  had  offered  to  concur  in  a  special 
case  to  settle  any  point  of  doubt  or  difficulty  arising  under  the 
WiU. 

A  trustee  is,  in  an  administration  action,  always  entitled  to 
his  costs  as  between  solicitor  and  client,  unless  a  case  of  mis- 
conduct is  made  out  against  him  such  as  to  justify  the  Judge 
in  depriving  him  of  them  (m) . 

Costs  as  between  solicitor  and  client  are  not  usually  given  to 
an  executor  out  of  real  estate,  but  where  he  has  accounted  for 
all  the  personal  estate  he  may  be  paid  his  costs,  charges,  and 
expenses  out  of  realty  to  the  extent  of  the  personal  estate  so 
accounted  for,  but  the  balance  is  only  payable  out  of  real  estate 
as  between  party  and  party  (n) . 

An  order  refusing  a  trustee  his  costs  can  always  be  appealed 
from  (o),  as  he  can  only  be  deprived  of  them  on  the  ground  of 
misconduct,  and  the  question  of  misconduct  or  no  misconduct  is 
a  matter  on  which  an  appeal  lies  (p) .  But  if  the  Judge  fairly 
exercises  his  discretion  as  to  the  costs  of  an  executor,  adminis- 
trator or  trustee,  no  appeal  wiU  lie  from  his  decision,  by  reason 
of  sect.  '49  of  the  Judicature  Act,  1873.  If,  however,  the  Judge 
has  merely  applied  some  rule  which  in  fact  excluded  his  dis- 
cretion, an  appeal  will  lie  (g). 

It  is  a  clear  rule  that  no  costs  are  given  to  an  executor  or 
trustee  who  is  a  debtor  to  the  estate  until  his  debt  is  paid  (r), 
or  until  he  has  complied  with  an  order  to  bring  in  money,  and 
his  solicitor  is  in  no  better  position  (s).  If  one  of  two  exe- 
cutors is  a  'debtor  to  the  estate,  his  co-executor  is  entitled  to  act 
by  a  separate  solicitor,  and  if  he  does  so  he  will  be  entitled  to 
his  costs  (^).  If  two  executors  employ  one  solicitor,  and  one 
of  the  two  executors  is  a  debtor  to  the  estate,  the  taxing-master 


(to)  Be  Love,  29  C.  D.  348.  See  also  Be  KnigMs  Will,  26  C.  D. 
82.  And  so  an  administrator,  even  though  the  action  has  been  caused 
by  a  claim  by  him  for  certain  payments  disallowed  in  his  accounts 
provided  the  claim  was  onade  under  an  honest  mistake  and  was  neither 
fraudulent  nor  monstrous:    Be  Jones,  [1897]  2  Ch.  190. 

{n)  Be  Harrys,   [1900]  W.  .N.  147. 

(o)  Dan.  Ch.  Pr.  8th  od.  1115,  where  the  cases  will  be  found  con- 
veniently cited. 

(p)  Be  Love,  supra.     See  also  Be  Knight's  Will,  supra. 

{q)  The  City  of  Manchester,  5  P.  D.  221;  Baw  v.  Bew,  [1899] 
2  Ch.  467,  disaj)proving  Charles  v.  Jones,  33  0.  D.  80,  on  this  point. 

(r)  But  this  only  applies  to  the  fund  in  respect  of  which  he  is 
in  default  and  not  to  a  specific  legacy  to  him:  Be  Tovmdrow,  [1911] 
1  Ch.  662. 

(s)  Be  O'Kean,  [1907]  1  Ir.  E.  223. 

(t)  Jessel.  M.  E.,  in  Smith  v.  Dale,  18  C.   D.  at  p.  518. 
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on  taxation  finds  what  is  the  fair  amount  of  costs  to  be  attri- 
buted to  the  executor  who  is  a  debtor  to  the  estate.  This 
amount  is  deducted  from  the  total  costs  of  the  two,  and  the 
balance  after  making  such  deduction  is  the  amount  allowed 
as  costs  of  the  other  executor  {u) . 

The  principle  seems  to  be  that  the  costs  due  to  the  executor^  Principle  on 
who  is  indebted  to  the  estate,  are  set  off  against  his  debt,  and  ^'^^^^  ^^ 

costs  of  a 

the  proper  form  of  order  appears  to  be  to  order  payment  of  the  defaulting 
costs  due  to  him  from  the  estate,  and  for  the  order  also  to  di^u^^^Jd. 
provide  that  such  costs  are  not  to  be  paid  until  he  makes  good 
the  moneys  due  from  him  to  the  estate  {x),  and  it  makes  no 
difference  for  this  purpose  Avhether  the  debt  arises  from  a  default 
of  the  executor  or  trustee,  or  is  simply  a  debt  duo  from  him  to 
the  testator's  estate. 

If  an  executor  who  is  indebted  to  the  estate  becomes  bank-  Costs  of  a 
rupt,  his  costs  incurred  prior  to  the  bankruptcy  are  set  off  executor  who 
against  the  debt(?/).     The  costs  incurred  subsequently  to  the  becomes 
bankruptcy  stand  on  a   different  footing,   and   the  question 
whether  such  costs  will  be  paid  out  of  the  estate  seems  now 
to  depend  mainly  on  whether  the  debt  due  from  the  executor  or 
trustee  is  discharged  by  the  bankruptcy  or  not. 

There  are  conflicting  decisions  on  the  point,  one  decision  of 
Hall,  V.-C.  (^),  and  the  other  of  North,  J.  («). 

Both  cases  arose  under  the  Bankruptcy  Act,  1869,  in  both 
cases  the  debt  duo  from  the  defendant  was  a  debt  due  in  inspect 
of  a  breach  of  trust,  and  by  sect.  49  of  the  Bankruptcy  Act, 
1869,  bankruptcy  was  not  a  discharge  from  a  debt  incurred  by 
breach  of  trust.  North,  J.,  held  that  as  the  debt  was  not  dis- 
charged the  executor  was  not  entitled  to  his  costs  incurred  after 
the  bankruptcy  unless  he  paid  the  debt.  Hall,  V.-C,  held  the 
trustee  entitled  to  the  costs  subsequently  to  the  bankruptcy 
without  making  good  his  default,  it  seeming  to  him  (as  his 
Lordship  stated)  to  be  consistent  with  good  sense  to  hold  that 
any  person  who,  though  adjudicated  bankrupt,  was  retained 
as  a  party  to  an  action,  as  executor  or  trustee,  should  bo  paid 
his  costs  (&). 

{u)  Smith  V.  Dale,  18  0.  D.  516.  See  also  McEwan  v.  Crombie, 
25  C.  D.  175. 

(x)  Lewis  V.  Trash,  21  C.  D.  862;  Re  Bash^m.  23  0.  D.  195. 

(y)  Smith  v.  Dale,  supra;  Be  Basham,  supra;  Re  Vowle^,  32  C.  D. 
243. 

(z)  Clare  v.  Clare,  21  0.  D.  865. 

(a)  Lewis  v.  Trask,  21  C.  D.   862. 

(6)  21  0.  D.  867. 
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In  the  case  of  Re  Basham  (c),  Ctdtty,  J.,  after  a  very  full 
consideration  of  the  authorities,  followed  the  decision  of  North, 
J.,  and  both  the  last-named  Judge  and  Pearson,  J.,  acted  on  the 
same  rule  in  later  cases  {d) . 
Bankrufc*^''  Under  the  Bankruptcy  Act,  1914,  s.  28,  replacing  sect.  30 
Act,  1914.  of  the  Bankruptcy  Act,  1883,  a  bankrupt  executor,  adminis- 
trator, or  trustee,  only  remains  liable  to  the  estate  for  debts 
incurred  by  fraudulent  breach  of  trust.  The  consequence  is, 
that  where  his  debt  is  for  a  fraudulent  breach  of  trust  he  will 
get  no  costs  at  all;  if  the  debt  arise  on  any  other  ground,  he^ 
will  get  his  costs  subsequently  to  the  bankruptcy. 

Costs  due  to  a  trustee  who  has  become  bankrupt,  whether 

incurred  before  or  after  bankruptcy,  are  payable  to  the  trustee 

in  bankruptcy;    unless  the  solicitor  of  the  trustee  obtains  a 

charging  order  in  his  favour  (e). 

Costs  some-  Jji  meritorious  cases,  where  the  Court  has  derived  assistance 

times  ariven  to    .  o  i        •  i 

a  defaulting     m  taking  the  accounts  from  havmg  the  executor  represented  by 


solicitors  and  counsel  in  the  action,  it  will  sometimes  order  him 


trustee  ou 
account  of 

assistance  to  have  costs  out  of  the  estate  notwithstanding  he  remains 
a  debtor  to  the  estate  (/),  but  the  solicitor  for  the  defaulting 
executor  should,  before  incurring  costs,  point  out  to  the 
beneficiaries  that  the  executor  can  only  attend  and  assist  in  the 
proceedings  if  his  costs  are  paid  out  of  the  estate,  and  obtain 
their  sanction  to  his  attending  on  those  terms  before  the  costs 
are  incurred. 

Trustee  A  trustee  who  has  not  been  guilty  of  dishonesty,  and  w^ho 

makinp"  jrcod  .  .   . 

his  default :      has  made  good  to  the  estate  the  deficiency  arising  from  an 
right  to  costs,  improper  investment  made  by  him,  will  not  be  ordered  to  pay 

oosts  (g). 
and^  trustees'         Where  the  estate  is  insufficient  for  payment  of  costs  executors 
priority  as  to    and  trustccs  are  entitled  to  payment  of  their  costs,  charges,  and 
expenses,  in  priority  to  all  other  parties  to  an  administration 
action  (h),  and  such  costs  have  priority  over  a  solicitor's  charg- 
ing lOrder  (*). 
Executor  of  a       The  executor  or  administrator  of  a  defaulting-  trustee,  who 

defaulting  <>    •  i       p         ,  ,  .     ,  °.  .    ' 

trustee.  accounts  lairly  for  the  assets  come  to  his  hands,  is  entitled  to 

(c)  23  C.  D.  195. 

(d)  McEwan  v.  Cromhie,  25  C.  D.  175;  Be  Vawles,  32  C.  D.  243. 

(e)  Baker  v.  Abbott,  W.  N.  (1897)  38. 

(/)  See  remarks  of  Chitty,  J.,  in  Be  Basham,  sicpra. 

(g)  Peacock  v.  Colling,  54  L.  J.   Ch.  743. 

(h)  Dodds  V.  Tuke,  25  C.  D.  617. 

(0  Be  Turner,  95  L.  T.  861,  affirmed  [1907]  2  Ch.  126. 
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deduct  his  costs  of  the  action  out  of  the  assets  of  his  testator  or 
intestate,  even  although  they  may  be  insufficient  to  repair  the 
breach  of  trust  (;'). 

In  the  case  of  Be  Griffiths  (Ic),  an  action  was  brought  against 
the  executor  of  a  deceased  executor  for  the  administration  of  the 
estate  of  the  original  testator.  The  defendant  properly  accounted 
for  jail  assets  which  had  come  to  his  hands.  A  balance  was  found 
due  from  the  estate  of  the  original  executor  to  the  estate  of  the 
original  testator,  which  balance  the  estate  of  the  original 
executor  was  insufficient  to  pay.  Cotton,  L.  J.,  said  that  the 
strict  order  would  be  to  allow  the  defendant  out  of  the  estate  of 
the  original  testator  all  the  costs  incurred  solely  with  reference 
to  the  original  testator's  estate,  but  as  to  the  costs  incurred  by 
the  defendant  solely  as  representative  of  his  o"\\ti  testator,  the 
defaulting  executor,  he  ought  to  be  allowed  them  solely  out  of 
the  estate  of  the  defaulting  executor.  Fry,  L.  J.,  in  the  same 
case,  pointed  out  that  there  was  a  third  class  of  costs,  coming 
under  neither  of  the  above  heads,  and  they  ought  to  be  divided 
between  the  two  funds  (t) . 

The  following  payments  have  been  held  to  be  included  in  Payments 
costs,  charges,  and  expenses:  costs  of  proceedings  by  an  admin-  costs  charircs 
istrator  against  a  defaulting  solicitor,  taken  bo72u  fide  for  the  and  expenses, 
benefit  of  the  estate  (m.),  the  costs  of  an  action  properly  defended 
by  a  trustee  (n),  costs  of  a  sale  rightly  made  by  trustees  under  a 
power  (o),  costs  of  former  trustees  paid  to  the  executor  of  tlio 
survivor  in  consideration  of  his  transferring  the   trust  pro- 
perty (p). 

It  was  held  by  Jessel,  M.  R.,  in  Re  Che)mdl(q),  that  an  Order  giving 
order  giving  trustees  their  costs,  charges,  and  expenses,  gives  ctur^'i^^  ^nd 
them  something  more  than  their  costs  of  the  action,  and  there-  exiniuxcs." 
fore  entitles  them  to  appeal  as  to  costs  only.     In  Charles  v. 

(/)  Haldenby  V.  Spoforth,  9  Bcav.  195;  Home  v.  Shepherd,  S  Jur. 
N.  S.   806. 

(A)  26  C.  D.  465. 

(l)  Sec  also  Palmer  v.  Jones,  43  L.  J.  Ch.  249;  Jte  Kitto,  23 
W.  R.  411. 

(w)  Be  Davis,  57  L.   T.   755. 

(n)  Walters  v.  Woodhridge,  7  C.  D.  504;  Re  Llewellin.  37  0.  D.  317. 
327;  He  Dunn,  [1904]  1  Ch.  648,  where  an  admin i.ntrator  was  dis- 
allowctl  costs  of  defending  an  action  which  was  not  for  tho  benefit 
of  the  estate. 

(o)  Be  Mansel,  54  L.  J.  Ch.  883. 

Ip)  Ilarveii  v.   Olliver,  57  J..  T.  239. 

{q)  8  C.   D.   492. 
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"  Modera- 
tion "  of  bill 
of  costs. 


Costs  of  a 

solicdtor- 

trustee. 


Duty  of  a 
solicitor 
inserting  a 
power  iu  a 
Will  autho- 
rising him  to 
charge. 
Effect  of  the 
solicitor 
attesting  the 
Will. 


Jmieii  (r),  however,  a  different  view  was  taken  by  Cotton,  L.  J., 
and  it  was  held  by  the  Court  of  Appeal  in  Bew  v.  Bew  (s),  that 
the  view  of  Cotton,  L.  J.,  was  the  right  one. 

A  tirustee  in  passing  his  accounts  is  not  allowed  without 
question  sums  paid  by  him  to  his  solicitor  for  costs;  and  the* 
bill,  although  not  submitted  to  a  regular  taxation,  can  be 
submitted  to  the  taxing-master  to  be  "  moderated,"  i.e.,  for  the 
taxing-master  to  disallow  such  items  as  are  irregular  and 
excessive  {t). 

A  solicitor-trustee  is  only  entitled  to  charge  his  costs  and 
expenses  out  of  pocket  found  by  the  taxing-master  to  have  been 
properly  incurred  (m),  unless  he  is  specially  authorized  by  the 
instrument  creating  the  trust  to  make  further  charges  (v),  and 
although  he  be  empowered  to  charge  professional  charges  he  is 
not  entitled  to  charge  for  services  which  are  not  strictly  pro- 
fessional, and  not  for  matters  which  an  executor  ought  to  do 
without  the  intervention  of  a  solicitor,  such  as  for  attendances  to 
pay  premiums  on  policies,  attendances  at  the  bank  to  make 
transfers,  attendances  on  proctors,  auctioneers,  legatees,  and 
creditors  {w) ;  but  where  an  executor  was  authorized  to  make  the 
usual  professional  or  other  proper  and  reasonable  charges  he 
was  held  entitled  to  charge  for  business  not  strictly  of  a  pro- 
fessional nature  transacted  by  him  in  relation  to  the  trust 
estate  {x).  A  solicitor  should  not  in  a  Will  appointing  him 
executor  or  trustee  insert  any  authority  to  himself  to  charge  for 
business  not  strictly  professional,  imless  the  testator  has 
expressly  instructed  him  to  insert  such  a  power  {y) . 

A  power  authorizing  a  solicitor-trustee  to  charge  for  pro- 
fessional [services  is  inoperative  if  the  solicitor  himself  attests  the 
Will  (2). 


(r)  33  C.  D.  80,  81—82. 

(.s)  [1899]  2  Ch.  467,  472. 

(t)  Johnson  V.  Telford,  3  Euss.  477;  Allen  v.  Jarvis,  L.  E.  4  Ch. 
616;  Aylesford  v.  Poulett,  63  L.  T.  519;  Be  Park,  41  C.  D.  326; 
aiite,  p.    1489. 

(u)  Robinson  v.  Pett,   2  Lead.  Cas.  Eq.  214,  6th  edit. 

{v)  Be  Shearwood,  2  Beav.  338;  Moore  v.  Frowd,  3  M.  &  Cr.  45; 
Re  Wyche,  11  Beav.  209. 

(w)  Harbin  v.  Darby,  28  Beav.  325;  Be  Chalinder  and  Herington, 
rigOT]  1  Ch.   58. 

(x)  Be  Ames,  25  C.  D.  72.  But  see  Be  CJiapple,  27  C.  D.  584. 
And  cf.  Re  Fish,  [1893]  2  Ch.  413;  Clarkson  v.  Robinson,  [19001 
2  Ch.  722. 

(y)  Kay,  J.,  in  Be  Chappie,  27  C.  D.  587. 

(2)  Re  Barber,  31  C.  D.  665;  34  C.  D.   77;  Re  Pooley.  40  C.  D.  1. 


Ch.  II.]  Administrators  in  Equity,  1657 

A  solicitor  who  is  the  sole  executor  and  trustee  of  a  Will  is 
not  entitled  to  his  profit  costs  of  acting  as  solicitor  to  the  estate 
if  it  turns  out  to  be  insolvent,  even  though  the  Will  contains  a 
clause  authorizing  him  to  charge  for  work  done  as  such 
solicitor  {a) . 

A  solicitor-trustee  who  acts  as  solicitor  for  other  parties  in  an  A  solicitor- 
action  will  be  allowed  his  costs,  and  this  none  the  less  that  he  ^J"^*^^!  acting 

'  for  other 

acts  for  himself  as  well,  unless  and  except  so  far  as  the  costs  are  parties  to  the 

increased  by  acting  for  himself  as  w^ell  as  the  others  (6) ;   but 

this  does  not  apply  to  his  costs  in  the  administration  of  the 

trusts  out-side  a  suit,  the  general  principle  that  a  trustee  is  not 

permitted  to  profit  by  his  trust,  or  to  place  himself  in  a  situation 

in  which  he  may  be  tempted  to  deal  with  his  trust  with  a  view 

to  his  own  profit,  being  held  to  apply  to  the  latter  case  and  not 

to  the  former  (c) .     It  is  difficult  to  see  the  distinction  between 

the  two  cases,  and  Chitty,  J.,  and  the  Court  of  Appeal,  in 

following  {d)  Cradock  v.  Piper  (e),  seem  to  have  considered  that 

the  exception  to  the  general  rule  made  by  Cradock  v.  Piper  had 

been  too  long  established  to  be  disturbed  (/) . 

After  the  costs  of  the  executor  or  administrator  are  satisfied,  Of  theplain- 
the  next  claim  on  the  fund  arising  from  the  personal  estate  is  *^.'"  ^"® 

"  _  _     i  _  action  out  of 

that  of  the  plaintiff  in  the  suit  for  his  costs  incurred  m  it  (g).      the  fund. 

One  consequence  of  this  right  of  the  plaintiff  to  his  costs  of 
the  suit  appears  to  bo,  that  if  the  executor  or  administrator, 
after  the  decree,  makes  payment  of  a  debt  with  a  view  to  be 
reimbursed  out  of  the  fund  in  Court,  his  right  to  be  so  reim- 
bursed must  be  postponed  to  the  payment  of  the  plaintiff's 
costs:  that  is,  he  mu^  run  the  risk  of  the  fund  not  being  suffi- 
cient to  pay  the  costs  and  also  to  reimbui^se  him.  Again,  if 
the  suit  has  been  properly  instituted  and  there  are  either  assets 
in  Court  or  outstanding  assets  to  be  administered,  it  seems  to 
have  been  held  that  the  plaintiff's  costs  of  suit  must  be  paid  out 
of  those  assets,  whatever  may  bo  the  hardship  on  the  executor 

(a)  Be  White,  [1898]  2  Ch.  217;  and  see  Re  Brown,  [1918]  W.  N. 
118,  ante,  p.   1484. 

(6)  Cradock  v.  Piper,  1  M.  &  G.  664;  Be  Barber,  34  C.  D.  77. 
But  sec  Be  Corsellis,  34  0.  D.  675;  cf.  Vipont  v.  Butler,  W.  N. 
(1893)  64. 

(c)  Be  Barber,  supra. 

(d)  In  Be  Barber,  swpra,  and  Be  Corsellis,  supra. 

(e)  1  M.  &  G.  664. 

(/)  As  to  a  solicitor-trustee   omploving  his  partner,  see  Clack  v. 
Carlon,  30  L.  J.   Ch.  639;    Re  Doodi/,  [1903]   1  Ch.  129,  134. 
((?)  Hearn  v.  Wells,  1  Coll.  323. 
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Costs  of 
persons  taking 
proceedings 
against  an 
executor  or 
administrator 
discretionary. 
No  appeal 
from  an  order 
refusing  a 
legatee  costs. 

Legatee 
plaintiff 
not  entitled 
as  of  right 
to  costs. 


Costs  of  beue- 
ficiary  who 
has  mort- 
gaged his 
legacy. 


Creditor's 
right  to 
solicitor  and 
client  costs. 


or  administrator  as  to  his  demand  on  them  in  respect  of  having, 
before  suit,  paid  other  creditors  of  the  estate  with  his  own 
money  {h). 

But  the  personal  representative's  right  of  retainer  for  his  own 
debt  will  prevail,  as  there  has  already  been  occasion  to  show  (^), 
against  the  plaintiff's  right  to  his  costs. 

The  costs  of  a  person  (beneficiary  or  creditor)  bringing  pro- 
ceedings against  an  executor  or  administrator  are  now  always  in 
the  discretion  of  the  Court  (fc),  and  an  order  refusing  a  bene- 
ficiary or  creditor  plaintiff  his  costs  in  an  administration  action, 
or  making  him  pay  costs,  is  an  order  within  the  discretion  of 
the  Judge,  under  Ord.  LXV.  r,  1,  and  cannot  be  appealed 
fi-om  {l). 

Prior  to  the  Rules  of  1883,  the  rule  was  that  a  residuary 
legatee  filing  a  bill  for  administration  had  a  right  to  have  his 
costs  out  of  the  estate,  unless  that  right  was  displaced  by  some 
special  ground  for  depriving  him  of  them  {m) . 

Hostile  actions  against  executors  or  trustees,  for  instance, 
an  action  seeking  to  charge  them  wdth  costs  on  the  ground  of 
misconduct  {yi},  did  not  come  under  the  old  rule. 

Where  a  beneficiary  has  mortgaged  his  legacy  or  share  one 
set  of  costs  only  is  allowed  to  him  and  his  incumbrancer 
attending  the  proceedings,  that  set  of  costs  is  payable  to  the 
incumbrancer  so  far  as  may  be  neeessary  to  satisfy  the  incum- 
brancer's costs  of  action,  and  after  such  payment  the  balance  of 
costs  is  payable  to  the  plaintiff  (o) . 

A  creditor  bringing  an  administration  action  is  entitled  to 
solicitor  and  client  costs  if  the  estate  proves  insufficient  for 
payment  of  the  debts  (p),  at  any  rate  w^here  he  sues  on  behalf 
of  himself  and  the  other  creditors  of  the  deceased  (g),  the  reason 
given  being  that  it  would  be  unreasonable  that  the  general 
body  of  creditors  should  take  advantage  of  the  exertions  of 
the  particular  creditor  through  whose  instrumentality  the  fund 


{h)  Hearn  v.   Wells,  1  CoU.  323,  332,  333. 
(i)  Ante,  p.   797   et  seq. 
(k)  See  E.  S.  C.  Ord.  LXV.  r.  1. 
(0  Be  McClellan,   29  C.   D.  495. 
{m)  Farrow  v.   Austin,   18  C.  D.   58. 
(w)   Williams  v.   Jones,   34  C.  D.   120. 

(o)  For  form  of  order,  see  order  in  TTiomson  v.    Wingrove,  Seton, 
vol.  ii.  p.  1497,  6th  edit.     See  also  Be  Goss,  W.  N.   (1884),  p.  192. 
(p)  Thomas  v.  Jones,  1  Dr.  &  Sm.  134j  Be  Bobij,  [1916]  W.  N.  37. 
(q)  As  to   tills,  see  ante,  p.  1623. 
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has  been  recovered  without  paying  him  all  his  costs  (r); 
and  this  rule  applies  equally  to  a  creditor  who  obtains  con- 
duct of  an  action  originally  commenced  by  a  legatee  or 
;iext  of  kin  (s) . 

A  plaintiff  in  a  legatee's  administration  action  is  entitled  to  Legatee 
costs  as  between  solicitor  and  client  only  where  the  estate  is  P^'^i^^i^- 
sufficient  to  pay  debts  but  insufficient  to  pay  legacies  in  fuU  {t) ; 
and  it  makes  no  difference  that  there  has  been  a  contest  bet^veen 
the  plaintiff  and  another  legatee  as  to  the  proper  mode   of 
dividing  the  fund  {u) . 

The  principle  tiiat  a  creditor  plaintiff  against  an  insolvent 
estate  is  entitled  to  his  costs  as  between  solicitor  and  client  was 
extended  by  K^y,  J.  (a;),  to  the  case  of  a  sepai-ate  creditoc  suing 
on  behalf  of  himself  and  all  the  other  creditors  of  the  testator, 
the  testator  being  one  of  a  firm  of  traders.  The  testator's 
private  estate  was  solvent,  and  the  separate  creditors  were  paid 
in  full,  but  the  estate  of  the  firm  was  insolvent. 

In  tlio  case  of  Re  Watson  {y),  a  i^esiduary  legatee  who  brought 
an  action  to  establish  his  identity  was  allowed  costs  out  of  the 
estate. 

By  Ord.  LV.  r.  58,  of  the  Rules  of  the  Supreme  Court,  1883,  of  creditors 
it  is  provided,  that  "  a  creditor  who  has  come  in  and  eetab-  coming  m 

'-     .  .  under  the 

lished  his  debt  in  the  Judges'  Chambers  under  ajiy  judgment  decree: 
or  order  shall  be  entitled  to  the  costs  of  so  establishing  his  debt, 
and  the  sum  to  be  allowed  for  such  costs  shall  be  fixed  by  the 
Judge,  unless  he  shall  think  fit  to  direct  the  taxation  thereof: 
and  the  amount  of  such  costs,  or  the  sum  allowed  in  respect 
thereof,  shall  be  added  to  the  debt  so  established  "  {z).  Where 
the  creditor  fails  to  establish  his  debt,  he  may  be  ordered  to 

(r)  Jessel,  M.  E.,  in  Re  Richardson,  14  C.  D.  611,  612.  Soo  also 
the  reason  given  by  Elindcrsley,  V.-C,  in  Thomas  v.  Jones,  supra. 

(s)  Re  Richardson,  swpra. 

(t)  Re  H&rvey,  26  C.   D.  179. 

(m)  Re  Willcins,  27  C.  D.  703.  See  also  Henderson  v.  Dodds,  L.  R. 
2  Eq.  532,  where  the  action  was  to  administer  the  realty,  there  being 
no  personalty. 

(x)  Re  McRea,  32  C.  D.  613. 

ly)  53  L.  J.  Ch.  305. 

(z)  Usually  a  sum  is  named  for  costs  of  proof  at  the  time  tlie  debt 
is  allowed.  The  costs  to  be  allowed  to  a  creditor  for  proving  his 
debt  when  it  amounts  to  20^  or  upwards  are  in  general  2/.  2s.,  und 
where  below  that  amount,  a  smaller  fee  according  to  circunu-^tuncew. 
The  plaintiff's  cost-s  are  costs  in  the  action:  Dan.  Ch.  Pr.  8tli  edit, 
p.  907. 
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pay  the  costs  of  the  inquiry  consequent  upon  his  claim,  though 
he  is  not  a  party  to  the  action  {<t) . 

The  question  out  of  what  particular  fund  costs  are  to  be  paid 
scarcely  comes  within  the  scope  of  this  Work,  but  it  will  perhaps 
be  well  to  refer  to  the  general  principles  governing  the  subject. 
Whether  the  Where  next  of  kin,  or  other  persons  claiming  as  a  class  under 
paid  out  of  the  Will,  succeed  in  establishing  their  title,  their  costs,  as  above 
f^d'^^'^'t^^f  defined,  incurred  in  so  doing,  are  paid  out  of  the  general  estate 
the  general  before  any  apportionment  of  it  takes  place  (?>).  So  where  a 
*^  *  ^'  legacy  is  claimed,  in  an  administration  suit,  by  two  legatees 

adversely  to  each  other,  the  costs  must  be  borne  by  the  testator's 
estate  (inasmuch  as  the  question  arises  on  his  Will)  and  not  by 
the  legacy  (c).  But  where  a  beneficiary  claims  adversely  to 
other  beneficiaries,  and  by  an  originating  summons  gets  a  ques- 
tion determined  which  but  for  this  procedure  would  be  the 
subject  of  an  action  commenced  by  writ,  the  unsuccessful  party 
must  pay  the  costs  (d).  So  where  a  residuary  estate  was  divi- 
sible amongst  several  persons,  and  an  account  was  made  up,  and 
the  adults  received  their  shares:  and  the  infants  filed  a  bill  for  an 
account  against  the  executors  and  the  other  residuary  legatees, 
who,  being  satisfied,  deprecated  the  proceedings,  and  the 
accounts  turned  out  to  be  substantially  correct;  it  was  held, 
that  the  costs  of  the  suit  were  payable  out  of  the  plaintiff's 
share  alone  (e).  The  rule  has  been  laid  down  to  be,  that  if  the 
executors,  admitting  a  legacy  to  be  payable,  sever  it  from  the 
estate,  and  a  dispute  arises  between  the  persons  or  some  of 
the  persons  to  whom  the  legacy  belongs,  and  the  Court  has  to 
decide  to  whom  it  belongs,  there  the  particular  fund  bears  the 
costs;  secus,  if  the  dispute  arises  between  the  persons  claiming 
the  legacy  and  the  residuary  legatee  whether  it  is  payable  (/) . 

(a)  Hatch  v.  Searles,  2  Sm.  &  G.  147;  Yeomans  v.  Eaynes,  24 
Beav.  127.  It  appears  that  a  special  summons  must  be  taken  out  to 
obtain  payment:  Dan.  Ch.  Pr.  8tli  ed.  908;  and  Dan.  Ch.  Porms, 
No.  1200. 

(&)  Shuttleworth  y.Howarth,  1  Cr.  &  Pb.  228. 

(c)  Wilson  V.  Squire,  13  Sim.  212;  Re  Hall-Dare,  [1916]  1  Ch. 
272.  See  also  Jollife  v.  East,  3  Bro.  C.  0.  25;  Bipley  v.  Moysey, 
1  Keen,  578;   Eyre  v.  Marsden,  4  M.  &  Cr.  231. 

{d)  Re  Buckton,  [1907]  2  Ch.  406;  Re  Halston,  [1912]  1  Ch.  435. 

(e)  Mackenzie  v.  Taylor,  7  Beav.  467;  Thompson  v.  Clive,  11  Beav. 
475;  cf.  Hilliard  v.  Fulford,  4  C.  D.  389. 

(/)  Att.-Oen.  v.  Lawes,  8  Hai-e,  43,  by  Wigram,  V.-C.  See  also 
Re  Gibbons'  Will,  36  C.  D.  486;  and  cf.  Re  Birkett.  9  C.  D.  576. 
Now,  by  Ord.  LXV.  r.  14b  (R.  S.  0.  Nov.  1893),  the  costs  of  inquiries 
to  ascertain  the  person  entitled  to  any  legacy,  money,  or  share,  or 
otherwise  incui'red   in   relation   thereto,   shall   be  paid  out   of  such 
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Where  the  difficulty  is  occasioned  by  the  ambiguous  languago 
of  the  testator  the  costs  are  costs  of  administration,  and  there- 
fore payable  out  of  residue,  and  Ord.  LXV.  r.  14b  does  not 
apply  {g).  Where  there  are  no  other  assets,  the  costs  must  be 
paid  out  of  the  specific  legacies  pari  passu  {h).  It  is  now  settled  AdminiBtra- 
that  the  costs  of  an  administration  action,  so  far  as  they  have  estate, 
been  increased  by  the  administration  of  the  real  estate,  are  to  be 
borne  by  that  real  estate  (i).  Nor  has  this  rule  been  altered 
or  affected  by  the  Land  Transfer  Act,  1897  (fc).  It  would  seem 
that  where  real  estates  are  sold  under  a  decree  in  an  administra- 
tion suit,  the  costs  incurred  by  such  sale  will  be  payable  out  of 
the  estates  sold  (l).  If  the  costs  of  an  administration  suit  are 
increased  by  its  being  also  a  suit  for  the  execution  of  the  trusts 
of  a  settlement,  the  Court  has  held  that  the  additional  costs 
must  be  borne  by  the  settlement  fund  (m) . 

The  costs  of  a  suit  for  the  administration  of  a  testator's  estate 
are  payable  out  of  the  residue  generally  and  not  primarily  out 
of  a  lapsed  share,  as  there  is  no  residue  of  personal  estate  until 
after  payment  of  the  debts,  funeral  and  testamentary  expenses, 
and  costs  of  the  administration  of  the  estate  of  the  testator  (n). 
And  real  estate  which  has  descended  to  the  testator's  heir-at- 
law,  not  because  it  was  not  originally  disposed  of  by  the  Will, 
but  by  reason  of  a  subsequent  forfeiture  by  the  devisee  under 
the  provisions  of  the  Will,  is  not  liable  te  pay  the  costs  of  a.n 
action  to  administer  the  estate  in  priority  to  specifically  devised 
and  bequeathed  freehold  and  leasehold  estateis  (o). 

It  remains  to  consider  in  what  cases  the  executor  or  adminis-  In  what  ca^eg 
trator  is  entitled  to  receive  his  costs  from  the  plaintiff.     If  a  shulFpaythe 
creditor  plaintiff  brings  or  continues  an  action  after  he  has  been  executor 

^  ®  costs. 

legacy,  money,  or  share,  unless  the  Judge  shall  otherwise  direct:  Ee 
Vincent,  [1909]  1  Ch.  810;  Me  Whitaker,  [1911]  1  Ch.  214.  By 
Ord.  LXV.  r.  14d,  the  Judge  in  any  probate  action  may  direct  out 
of  what  portion  of  the  estate  the  costs  shall  be  paid:  He  Vickcrsiaff, 
[1906]  I  Ch.   762;   In  the  estate  of  Osment,  [1914J  P.  129. 

(<7)  Me  Hall-Dare,   [1916]   1   Ch.   272. 

(h)  Bristow  v.  Bristo-w,  5  Beav.  289;  Cookson  v.  Bingham,  17 
Beav.   262. 

(0  Me  Middleton,  19  C.  D.  552;  Patching  v.  Barnett,  51  L.  J.  Ch. 
74;   Me   Moper,  45  C.  D.  126;  Me  Copland,  W.  N.  (1895)   137. 

(/c)  Me  Jones,   [1902]   1    Ch.   92;    Me  Belts,  [1907]   2  Ch.    149. 

(l)  Barnwell  v.  Iremonger,   1   Dr.  &  Sm.  242,  255. 

(m)  Irbyw.  Irby,  24  Beav.  525;  Skirroivv.  iSkirroir,  17  \V.  R.  759. 

(«)  Trethewy  v.  Helyar,  4  C.  D.  53;  Fenton  v.  Wilh,  7  C.  D.  .'W; 
cf.  Me  Jones,  Janes  v.  Cales-t,   10  C.   D.   40. 

(o)  Hurst  V.  Hurst,  28  C.   D.   159;   and  see  ante,  p.   1331. 
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correctly  informed  that  there  are  no  assets  applicable  to  the 
payment  of  his  debt,  he  will  be  ordered  to  pay  the  costs,  wholly 
or  from  the  time  he  receives  the  information  {p).  In  'Robinson 
V.  Elliott  (q),  a  creditor  filed  a  bill  against  an  executrix,  and  she 
stated,  by  her  answer,  that  there  were  no  assets  for  the  pay- 
ment of  his  debt;  ho,  however,  persisted  in  the  suit;  and  the 
result  of  the  account  in  the  Master's  office  was,  that  there  were 
no  assets  unadministered,  though  the  executrix  was  charged 
with  more  than  she  had  admitted:  And  it  was  held,  that  the 
bill  should  be  dismissed  without  costs  as  against  the  executrix. 
Useless  pro-  Where  the  proceedings  brought  by  a  legatee  are  unnecessary 
legatee.  or  improper,  he  will  not  be  allowed  his  costs  out  of  the  estate, 

as,  for  instance,  where  the  plaintiff,  a  residuary  legatee,  suing 
by  his  next  friend,  sought  to  charge  the  defendant  wdth  costs  on 
the  ground  of  misconduct  and  failed  in  making  out  the  mis- 
conduct (r) ;  and  the  legatee  wall  be  ordered  to  pay  the  costs  of 
such  improper  proceedings,  as,  for  instance,  the  costs  of  taking 
unnecessary  accounts  (s),  or  an  abortive  attempt  to  remove  a 
trustee  (t) ;  and  the  Court  %vill  not  permit  the  costs  occasioned  by 
improper  litigation  or  by  negligent  conduct  of  administration 
proceedings  to  be  paid  out  of  the  estate  (?/) . 

In  the  case  of  Ackers  v.  Achers  (x).  North,  J.,  ordered  a  use- 
less administration  action  to  be  stayed,  and  the  plaintiff  to  pay 
the  costs  of  the  action;  the  defendant  being  at  liberty  to  take 
out  of  the  estate  any  costs  in  default. 

{p)  Bluett  v.  Jessop,  Jacob,  240;  King  v.  Bryant,  4  Beav.  460,  462; 
Fuller  V.    Green,  24  Beav.  217. 

(g)  1  Euss.  Ch.  C.  599.     See  Dan.  Oh.  Pr.  8tli  ed.  1068. 

(r)   Williams  v.  Jones,   34  C.  D.   120. 

(s)  Croggan  v.  Allen,  22  0.  D.  101;  Be  Blake,  29  0.  D.  913. 

{t)  Fane  v.  Fane,   13  0.  D.   228. 

(m)  Brown  v.  Burdett,  40  0.  D.  244. 

[x)  W.  N.  (1884),  p.  82.  See  also  Be  Ormston.  58  L.  T.  74; 
aflBrmed  on  appeal,  59  L.  T.  594. 
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CHAPTER  THE  THIRD. 

REMEDIES    AGAINST    EXECUTORS    AND     ADMINISTRATORS    IN     THE 
PROBATE  DIVISION. 

A  N  executor,  upon  taking  probate,  as  well  as  an  administrator 
on  taking  out  letters  of  administration,  makes  oath  that  he  will 
(amongst  other  things)  render  a  true  and  just  account  of  the 
estate  and  effects  of  the  deceased  whenever  required  by  law  so 
to  do  (a).  An  administrator  under  the  Court  of  Probate  Act, 
1857  (6),  must  also  give  a  bond  conditioned  {inter  alia)  to  make 
a  'just  and  true  account"  of  his  administration  whenever' 
required  by  law  so  to  do  (c). 

An  executor  or  administrator  may  be  compelled  to  exhibit  an 
inventory,  and  render  an  account  of  his  administi'ation  of  the 
personal  estate  of  his  testator  or  intestate  in  the  Probate  Divi- 
sion at  the  instance  of  a  legatee  or  next  of  kin,  or  of  a 
creditor  {d) ;  but  neither  an  executor  nor  administrator  can  be 
cited  b}'  the  Probate  Division  ex  officio  to  account  (e). 

The  subject  of  the  making  of  an  inventoiy  by  an  oxecutoa" 
or  administrator,  together  with  the  various  questions  relating 
thereto,  e.g.,  the  form  and  contents  of  the  inventory  (/),  the 
cases  in  which,  and  the  persons  from  whom,  the  Court  will 
compel  the  exhibiting  of  an  inventory,  and  the  effect  of  lapse 


(a)  For  forms  of  executors'  and  administrators'  oaths,  see  Tristram 
and  Coote's  Pi'obate  Practice,  15th  edit.  p.  283. 

(6)  Sect.  81;  ante,  p.  429. 

(c)  For  form  of  adniinistratioii  bond,  see  Tristram  and  Coote's  Pro- 
bate Practice,  15th  edit.  p.  822. 

(c?)  This  jurisdiction  was  preserved  to  the  Court  of  Probato  by 
sect.  23  of  the  Court  of  Probate  Act,  1857.     See  ante,  p.  203. 

(e)  In  the  case  of  Bouverie  v.  Maxwell,  L.  R.  1  P.  &  I).  272,  it 
was  decided  that  the  Court  of  Probato  had  no  juri.sdiftion  to  (>«)inpol 
administrators  who  had  taken  out  administration  in  an  Kcrlcsiastiful 
Court  to  file  inventories  and  accounts  in  the  Registry  of  tho  Court, 
as  such  inventories  and  accoimt^  were  by  virtue  of  tho  87th  st»ction 
of  the  Probate  Act  returnable  onty  into  the  Court  of  Chancery.  Soo 
ante,  p.  433. 

(/)  Ante,  p.  736. 
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Suit  for  a 
legacy. 


20  &  21  Vict. 
c.  77,  8.  23  : 
no  suits  for 
legacies  to  be 
entertained 
by  the  Court 
of  Probate. 


of  time  in  exhibiting  the  inventory  {g)  has  been  discussed  in  an 
earlier  part  of  this  Treatise. 

In  practice  an  inventory  is  invariably  dispensed  with,  by 
order  of  the  Judge  or  of  a  registrar  given  under  r.  76  of  the 
Rules  in  the  Court  of  Probate,  1862,  and  a  declaration  of  the 
estate  of  the  deceased  filed  instead  {h) . 

The  executor  or  administrator  shall  be  allowed,  in  the  Probate 
Division,  all  his  reasonable  expenses,  as  well  in  law-suits  as  for 
other  honest  purposes :  and  this  reasonableness  of  expenses  is  to 
be  such,  that  he  may  receive  thereby  neither  profit  nor  loss  (^). 
And  therefore  he  shall  be  allowed  his  expenses  in  secular  Courts 
over  and  above  such  costs  as  were  allowed  there  {k) .  It  would 
seem  that  the  decisions  which  have  been  elsewhere  pointed 
out  (Z),  respecting  the  accounts  and  allowances  of  executors  or 
administrators  in  equity,  would  be  regarded  as  authorities  in 
those  matters  in  the  Probate  Division  also. 

After  the  investigation  of  the  account,  if  the  Court  finds  it 
true  and  perfect,  it  shall  pronounce  for  its  validity;  and  in  case 
all  parties  interested  have  been  cited,  such  sentence  shall  be 
final,  and  the  executor  or  administrator  shall  be  subject  to  no 
further  suit  (m) . 

With  respect  to  legatees  and  next  of  kin,  they  might  for- 
merly proce-ed  against  the  executor  or  administrator  in  the 
Ecclesiastical  Court  to  recover  their  legacies,  or  distributive 
shares  under  the  statute  {oi). 

Indeed,  in  respect  of  legacies,  the  cognizance  of  them  in 
former  times  belonged  exclusively  to  the  Ecclesiastical  juris- 
diction; the  Court  of  Chancery,  tiU  Lord  Nottingham  extended 
the  system  of  equitable  jurisprudence,  administered  no  relief  to 
legatees  (o). 

But  it  is  provided  by  the  Court  of  Probate  Act  (20  &  21 
Vict.  c.  77,  s.  23),  that  the  Court  of  Probate,  to  which  the  juris- 
diction of  the  Ecclesiastical  Courts  has  been  transferred,  shall 
entertain  no  suit  for  legacies  (p). 

{g)  Ante,  p.   738. 

(A)  Ante,  p.   742. 

(0  4  Burn,  E.  L.  9tli  edit.  608. 

(A-)  Ihid. 

(l)  Ante,  p.   1479   et  seq. 

(to)  4  Burn,  E.  L.  9tli  edit.  609. 

(n)  Olen  v.   Webster,  2  Cas.  temp.  Lee,  31. 

(o)  Decks  V.  Strutt,  5  T.  E.  692. 

(p)  See  ante,  p.   203. 
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According  to  the  Statute  of  Distributions,  the  Ecclesiastical  Suits  by  next 
Court  had  authority  to  enforce  the  distribution  of  an  intestate's  a  distribution, 
effects:    And  as  the  Act  of  Parliament  contains  no  negative 
words,  equity  had,  in  this  matter  also,  a  concurrent  jurisdiction 
with  the  Ordinary  {q). 

But  it  is  provided  by  the  Court  of  Probate  Act  (20  &  21  20  &  2i  Vict, 
Vict.  c.  77,  s.  23),  that  the  Court  of  Probate,  to  which  the  juris-  ^;/^J  'j^^ 
diction  of  the  Ecclesiastical  Court  was  transferred,  shall  enter-  distribution  of 

■    •  •  i_     £       X.1      j*i.'i,j.*  £         'J        /\  residues  to  be 

tain  no  suits  lor  the  distribution  01  residue  {r).  entertained  by 

Now  by  the  Judicature  Acts,  tho  jurisdiction  of  the  Court  Frobate. 
of  Probate  has  been  transferred  to  the  Probate  Division  of  the 
High  Court  of  Justice  (s). 

The  Probate  Division,  in  common  with  the  other  Divisiojis  Injunctions: 
of  the  High  Court  of  Justice,  has  power  to  grant  injunctions 
and  to  appoint  receivers  by  virtue  of  sect.  25  (sub-sect.  8)  of  the 
Judicature  Act,  1873,  by  which  it  is  provided  that  "  A  man- 
damus or  an  injunction  may  be  granted  or  a  receiver  appodnted 
by  an  interlocutory  order  of  the  Court  in  all  cases  in  which  it 
shall  appear  to  the  Court  to  be  just  or  convenient  that  such' 
order  should  be  made:  and  any  such  order  may  be  made  either 
unconditionally  or  upon  such  terms  and  conditions  as  the  Court 
shall  think  just:  and  if  an  injunction  is  asked  either  before  or 
at  or  after  the  hearing  of  any  cause  or  matter  to  prevent  any 
threatened  or  apprehended  waste  or  trespass,  such  injunction 
may  be  granted  if  tho  Court  shall  think  fit,  whether  the  person 
against  whom  such  injunction  is  sought  is,  or  is  not,  in 
possession  under  any  claim  or  title  or  otherwise,  or  (if  out  of 
possession)  does  or  does  not  claim  a  right  to  do  the  act  sought 
to  be  restrained  under  any  colour  of  title:  and  whether  the 
estates  claimed  by  both  or  by  either  of  the  parties  are  legal  or 
equitable." 

If  there  is  a  lis  pendens  in  the  Probate  Division  the  prq^ca* 
course  is  to  apply  to  that  Court;  but  if  there  is  no  Us  pendens 
in  the  Probate  Dixdsion  that  Court  has  no  jurisdiction  to  appoint 
a  receiver  and  the  application  must  be  made  to  tho  Chancery 
Division,  if  the  assets  are  in  danger,  pending  ]n-obato  or  grant 

(q)  Matthews  v.    Newby,    1    Voni.    i;3.'i;    Fonbl.    Trout.    Eq.    13.   4, 
Pt.  2,  Ch.   3,  s.  2,  note  (d). 
(r)  See  ante,  p.  203. 
(s)  See  ante,  p.  204. 
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of  letters  of  administration;  but  the  proper  person  entitled  to 

the  grant  should  be  before  the  Court  on  the  application  (w). 

Injunotion  by       j^  a  case  where  an  executor  had  before  probate,  and  without 

against  a  CO-    the  assent  of  his  co-exiecutor,  intermeddled  in  the  estate  and 

executor  made  preparations  to  dispose  of  a  portion  of  it,  the  Court  gave 

probate.  leave  to  the  co-executor  to  issue  a  writ  against  him,  claiming  an 

injunction  to  restrain  him  from  dealing  with  the  estate  before 

probate,  and  praying  for  the  appointment  of  a  receiver  {x). 

The  entry  of  caveat  followed  by  warning  and  appearance 
does  not  constitute  a  lis  pendens  enabling  the  Probate  Division 
to  appoint  a  receiver  and  administrator  pendente  lite.  A  writ 
of  summons  must  be  issued  to  constitute  a  lis  pendens  {y). 

(u)  Be  Henderson,  2  Times  Rep.  322;  Salter  v.  Salter,  [1896] 
P.  291;  but  see  Jie  Oakes,  [1917]  1  Ch.  230,  ante,  p.  1595. 

(x)  In  the  goods  of  Moore,  13  P.  D.  36.  The  Court  in  this  case 
followed  the  case  of  Be  Parker,  54  L.  J.  Ch.  694,  in  which  it  was 
decided  that  by  sect.  25,  sub-sect.  8,  of  the  Judicature  Act,  1873,  anyi 
Judge  of  the  High  Court  is  enabled  to  appoint  a  receiver  of  a 
deceased's  estate  (before  grant  of  probate  or  administration)  not- 
withstanding the  absence  of  Us  pendens  in  the  Court  of  Probate;  but 
that  applications  for  any  such  order  being  on  the  way  to  probate 
proceedings  are  properly  made  in  the  Probate  Division,  and  if  made 
elsewhere  will  not  be  encouraged.  It  does  not  decide  that  where 
there  is  no  writ  issued  in  an  action  a  receiver  will  be  appointed:  per 
Lindley,  L.  J.,  Salter  v.  Salter,  [1896]  P.  291,  293.  See  also  ante, 
T>    1595 

'  {y)  Salter  v.  Salter,  [1896]  P.  291.     Cf.  Moran  v.  Place,  iUd.  214; 
and  see  ante,  p.  1595,  n.  {n). 


Ch.  IV.]  In  the  County  Court.  1667 


CHAPTER  THE  FOURTH. 

EQUITABLE  REMEDIES   AGAIJ^ST   EXECUTORS  AND  ADMINISTRATORS 
nsr  THE  COUNTY  COURT. 

JjY  stat.  51  &  52  Vict.  c.  43,  s.  67,  it  is  enacted  that  the  jurisdiction 
County  Courts  shall  have   and  exercise   all   the  powers  and  ^y^t    Co  rt 
authority  of  the  High  Court  in  the  actions  or  matters  herein-  in  equity, 
after  mentioned;  (that  is  to  say,) 

1.  By  creditors,  legatees    (whether   specific,   pecuniary,   or 

residuary),  devisees  (whether  in  trust  or  otherwise), 
heirs-at-law,  or  next  of  kin,  in  which  the  personal  or 
real  or  personal  and  real  estate  against  or  for  an 
account  or  administration  of  which  the  demand  may 
be  made  shall  not  exceed  in  amount  or  value  the  sum 
of  five  hundred  pounds. 

2.  For  the  execution  of  trusts  in  which  the  trust  estate  or 

fund  shall  not  exceed  in  amount  or  value  the  sum  of 
five  hundred  pounds. 
5.  Under  the  Trustees  Relief  Acts  {a)  or  under  the  Trustee 
Acts  (6),  or  under  any  of  such  Acts,  in  which  the  trust 
estate  or  fund  to  which  the  action  or  matter  relates 
shall  not  exceed  in  amount  or  value  the  sum  of  five 
hundred  pounds. 

(a)  The  whole  of  the  Trustees  Relief  Acts,  1847  and  1849  (10  & 
11  Vict.  c.  96,  and  12  &  13  Vict.  c.  74),  and  also  sect.  30  of  the 
22  &  23  Vict.  c.  35,  which  enabled  trustees  and  others  to  apply  to 
the  Court  for  assistance  on  any  question  relating  to  the  manugcniont 
of  the  trust  property,  were  repealed  by  the  Trustee  Act.  1893,  and 
no  similar  provision  was  substituted  in  place  of  the  last-mentioned 
section.     See  ante,  p.   1538. 

(&)  Practically  the  whole  of  those  Act^  (13  &  14  Vict.  c.  60.  and 
15  &  16  Vict.  c.  65)  were  repealed  by  the  Trustee  Act,  1893,  which 
does  not  in  terms  confer  any  jurisdiction  on  the  County  Court<<.  It 
is  conceived,  however,  that,  in  so  far  as  these  Acts  and  th<»  Trustees 
Belief  Acts  are  substantially  ro-enact^^d  by  the  last-raontioned  Act, 
the  Ceunty  Courts  still  have  jurisdiction  up  to  500/.  in  cases  coming 
within  the  re-enacted  provisions.     See  nnit,  p.  1538. 
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The  section,  having  enumerated  other  actions  and  matters, 

proceeds: 

"  In  all  such  actions  or  matters  the  Judge  shall,  in  addition 

to  the  powers  and  authorities  possessed  by  him,  have  all  the 

powers  and  authorities,  for  the  purposes  of  this  Act,  of  a  Judge 

of  the  Chancery  Division  of  the  High  Court;  and  the  treasurer, 

registrar,  and  high  bailiff  respectively  shall  in  all  such  actions 

or  matters  discharge  any  duties  which  an  officer  of  the  sa/id 

division  can  discharge,  either  under  the  order  of  a  Judge  of  the 

said  division,   or  under  the  practice  thereof,   and  all  officers 

of  the  Courts  shall,  in  discharging  such  duties,  conform  to  any 

rules  or  orders  made  in  that  behalf  under  this  Act." 

Where  By  sect.  68,  "  If  during  the  progress  of  any  action  or  matter 

exceeds  the      under  the  last  preceding  section  it  shall  be  made  to  appear  toi 

jurisdiction  of  |-1^q  Judffe  that  the  subiect-matter  exceeds  the  limit  in  point  of 
County  Court,  *=        ,.,,..,..  „    ,      ^  .      ,         .     \.      .      , 

suit  may  be  amount  to  which  the  jurisdiction  oi  the  Court  is  therein  limited, 
the'ciTancer  ^^  shall  iiot  affect  the  validity  of  any  order  already  made,  but  it 
Division,  &c.  shall  be  the  duty  of  the  Judge  to  direct  the  action  or  matter  to 
be  transferred  to  tlie  Chancery  Division  of  the  High  Court;  and 
the  whole  of  the  procedure  in  the  said  action  or  mattei*  when  so 
transferred  sliall  be  regulated  by  the  Rules  of  the  Supreme 
Court:  Provided  always,  that  it  shall  be  lawful  for  any  party 
to  apply  to  a  Judge  of  the  said  division  at  Chambers  for  an 
order  authorizing  and  directing  the  action  or  matter  to  be 
carried  on  and  prosecuted  in  the  County  Court,  notwithstanding 
such  excess  in  the  amount  of  the  limit  to  which  equitable  juris- 
diction is  given  by  the  said  section;  and  the  Judge,  if  he  shall 
deem  it  right  to  summon  the  otlier  parties,  or  any  of  them,  to 
appear  before  him  for  that  purpose,  after  hearing  such  parties, 
or  on  default  of  the  appearance  of  all  or  any  of  them,  shall  have 
full  power  to  make  such  order"  (c). 
Transfer  to  By  sect.  69,  "  Where  any  action  or  matter  is  pending  in  the 

of^equjtable  ^  Chancery  Division  of  the  High  Court  which  might  have  been 

actions  or        commenced  in  a  Court  under  this  Act,  it  shall  be  lawful  for  any 
matters,  p    i  • 

of  the  parties  thereto  to  apply  at  Chambers  to  the  Judge  of  the 

said  division  to  whom  the  said  action  or  matter  is  attached  to 

have  the  same  transferred  to  the  Court  or  one  of  the  Courts  in 

which  the  same  might  have  been  commenced,  and  such  Judge 

shall  have  power  upon  such  application,  or  without  such  appli- 

(c)  Sunderland  v.  Olover,  [1915]  1  K.  B.  393.     As  to  jurisdiotion 
by  consent  of  the  parties,  see  sect.  114. 
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cation,  if  he  shall  think  fit,  to  make  an  order  for  such  transfer, 
and  thereupon  such  action  or  matter  shall  be  carried  on  in  the 
Court  to  which  the  same  shall  be  ordered  to  be  transferred,  and 
the  parties  thereto  shall  have  the  same  right  of  appeal  as  they; 
would  have  had  if  tlie  action  or  matter  had  been  commenced  in 
such  Court"  {d).  > 

By  sect.  70,  "Any  moneys,  annuities,  stocks,  or  securities  TruAteosmay 

vested  in  any  persons  as  trustees,  executors,  administrators,  or  ^"'^  ^™*' 
•^    ^  ...  moneys  or 

otherwise,  upon  trusts  within  thei  meaning  of  the  Trustees  Relief  transfer  stock 

Acts,  where  the  same  do  not  exceed  in  amount  or  value  the  sum  i„to  County 

of  five  hundred  pounds,  upon  the  filing  by  such  trustees  or  other  Court. 

persons,  or  the  major  part  of  them,  with  the  registrar  of  the 

Court  within  the  district  of  which  such  persons  or  any  of  them 

shall  reside,  of  an  affidavit  shortly  describing  according  to  the 

best  of  their  knowledge,  the  instrument  creating  the  trust,  may, 

in  the  case  of  money,  be  paid  into  a  post  office  savings  bank 

established  in  the  town  in  which  the  Court  is  held,  in  the  name 

of  the  registrar  of  such  Court,  in  trust  to  attend  tlie  orders  of 

the  Court,  and  upon  such  persons  filing  with  the  registrar  the 

receipt  or  other  document  given  to  them  by  the  officer  of  the 

said  bank,  the  registrar  shall  record  the  same,  and  give  to  them 

an  acknowledgment  in  such  form  as  may  be  prescribed,  which 

acknowledgment  shall  bo  a  sufficient  discharge  to  such  [)er8on8 

for  the  money  so  paid,  and,  in  the  case  of  stocks  or  securities, 

may  be  transferred  or  deposited  into  or  in  the  names  of  tha 

treasurer  and  registrare  of  such  Court,  in  trust  to  attend  tlic 

orders  of  the  Court,  and  the  certificate  of  the  proper  officer  of 

the  transfer  or  deposit  of  such  stocks  or  securities  shall  be  a 

sufficient  discharge  to  such  persons  for  the  stocks  or  securities  so 

transferred  or  deposited:   and  for  the  above  purposes  all  the 

powers  and  authorities  of  the  High  Court  shall  be  possessed  and 

exercised  by  the  Courts,  and  any  order  made  by  virtue  of  such 

powers  and  authorities  shall  fully  protect  and   indenmify  all 

persons  acting  under  or  in  pursuance  of  such  order"  [^c). 

By  sect.  74,  "  Except  where  by  this  Act  it  is  otherwise  pro-  -whore action 
vided,  every  action  or  matter  may  be  commenced  in  the  Court  nmy  be  com- 
within  the  district  of  which  the  defendant  or  one  of  the  defen- 
dants shall  dwell  or   carry  on   his   business  at   the   timo   of 

((i)  Ante,  p.   1624.     As  to  retransfcr,  see  General  Estates  Co.  v. 
Beaver,  [1912]  2  K.   B.   398. 
(e)  See  Ord.   XXXVIII.   r.   9. 


1670 


Remedies  against  an  Executor.     [Pt.  v.  Bk.  ii. 


In  what 
Courts  pro- 
ceedings in 
equity  shall 
be  taken. 


In  action  for 
administra- 
tion plaintiff 
may  ask  that 
only  a  certain 
question  may 
be  decided. 


oommencing-  the  action  or  matter,  or  it  may  be  commenoed,  by 
leave  of  the  Judge  or  registrar,  in  the  Court  within  the  district 
of  which  the  defendant  or  one  of  the  defendants  dwelt  or  carried 
on  buisiness,  at  any  time  within  six  calendar  months  next  before 
the  time  of  commencement,  or,  with  the  like  leave,  in  the  Court 
in  the  district  of  which  the  cause  of  action  or  claim  wholly  or  in 
[part  arose." 

By  sect.  75,  "  The  provisions  of  the  next  preceding  section, 
shall  not  apply  to  any  of  the  following  proceedings;  but 

"  (2)  Proceedings  under  the  Trustee  Acts,  1850  and  1852  (/), 
shall  be  taken  in  the  Court  within  the  district  of  which 
the  persons  making  the  application,  or  any  of  them, 
reside  or  resides: 
"  (3)  Proceedings  for  the  administration  of  the  assets  of  a 
deceased  person  shall  be  taken  in  the  Court  within  the 
district  of  which  the  deceased  person  had  his  last  place 
of  abode  in  England,  or  in  which  the  executors  or 
administrators,  or  any  one  of  them,  shall  have  their  or 
his  place  of  abode : 
"  Provided  that  if  during  the  progress  |0f  any  such  proceedings 
it  shall  be  made  to  appear  to  the  Court  that  the  same  could  be 
more  conveniently  heard  in  some  other  Court,  it  shall  be  com- 
petent for  the  Court  to  transfer  the  same  to  such  other  Court, 
and  thereupon  the  proceeding  shall  be   taken   in  such   other 
Court"  {g). 

By  County  Court  Rules,  1903,  Ord.  VI.  r.  5  (formerly  r.  6), 
"  Where  any  person  entitled  to  bring  or  maintain  an  action  for 
the  administration  of  the  estate  of  any  deceased  person  or  the 
execution  of  any  trust  desires  to  submit  for  the  determination  of 
the  Court  anj*  of  the  following  questions  or  matters: 

"  (a)  Any  question  affecting  the  rights  or  interests  of  any 
person  claiming  to  be  creditor,  devisee,  legatee,  next 
of  kin,  or  heir-at-law,  or  cestui  que  trust : 
"  (b)  The  ascertainment  of  any  class  of  creditors,  legatees, 

devisees,  next  of  kin,  or  others: 
"  (c)  The   furnishing   of    any    particular    accounts    by    the 
executors  or  administrators  or  trustees,  and  the  vouch- 
ing (when  necessary)  of  such  accounts: 
"  (d)  The  payment  into  Court  of  any  money  in  the  hands  of 
the  executors  or  administrators  or  trustees: 


(/)  See  ante,    p.    1667. 


(gr)  See  sect.   84. 
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"  (e)  Directing  the  executors  or  administrators  or  trustees  to 

do   or  to  abstain  from  doing  any  particular  ax)t  in 

their  character  as  such  executors  or  administrators  or 

trustees : 

"  (f)   The  approval  of  any  sale,  purchase,  compromise,   or 

other  transaction: 
"(g)  The  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust: 
he  shall  in  his  particulars  specify  concisely  the  question  or 
matter  upon  which  the  decision  of  the  Court  is  requii'ed:  and 
that  he  is  willing  to  renounce  his  I'ight  to  an  order  for  a  general 
administration  of  the  estate  or  trust." 

Ajiy   such   question   may    be   determined    without    general  Partial  ad- 
administration,  under  Ord.  XXII.  r.  14  {h).  rnmis  ra  on. 

By  Ord.  XXII.  r.  15,  "Upon  an  application  for  administra- 
tion or  execution  of  trusts  by  a  creditor  or  beneficiary  under  a 
Will,  intestacy,  or  deed  of  trust,  where  no  accounts  or  insufficient 
accounts  have  been  rendered,  the  Judge  may,  in  addition  to  the 
powers  already  existing — 

"  (a)  Order  that  the  application  shall  stand  over  for  a  certain 
time,  and  that  the  executors,  administrators,  or  trustees 
in  the  meantime  shall  render  to  the  applicant  a  proper 
statement  of  their  accounts,  with  an  intimation  that  if 
this  is  not  done  they  may  be  made  to  pay  the  cost^  of 
the  proceedings: 
"  (b)  When    necessary,    to    prevent    proceedings    by    other 
creditors,  or  by  persons  beneficially  interested,  make 
the  usual  judgment  or  order  for  administration,  with 
a  proviso  that  no  proceedings  are  to  be  taken  undor 
such  judgment  or  order  without  the  leave  of  the  Judge 
in  person"  (^). 
V>j  Ord.  XXII.  r.  16,  "  In  any  action  or  matter  in  M'hich  an  injunction, 
injunction  has  been,  or  might  have  been  claimed,  the  plaintiEF 
may,  before  or  after  judgment,  apply  for  an  injunction  to  re- 
strain the  defendant  or  respondent  from  the  repetition  or  con- 
tinuance of  the  wrongful  act  or  breach  of  contract  complained 
of,  or  from  the  commission  of  any  Avrongful  act  or  breach  of 
contract  of  a  like  kind  relating  to  the  same  property  or  riglit, 

{h)  This  rule  is  substituted  for  the  previous  rule  11.  Soo  Ord.  LV. 
r,  10. 

(0  This  rule  was"  added  bv  the  Rules  of  190:3.     See  Ord.  lA'.  r.  10a. 
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or  arising  out  of  tho  same  contraat;  and  tho  Judgie  may,  in 
addition  to  giving  judgment  for  such  damages  and  costs  as  the 
plaintiff  may  be  entitled  to,  grant  the  injunction,  either  upon 
or  without  terms,  as  may  be  just. 

"  An  application  under  this  rule  may  be  made — 

*'  (a)  Before  the  trial  or  hearing,  in  which  case  it  shall  be 

made  in  accordance  with  Ord.  XII.  r.  6: 
"  (b)  At  or  immediately  after  the  trial  or  hearing,  in  which 
case  the  order,  if  any,  shall  be  included  in  the  judg- 
ment: or 
"  (c)  Subsequently  to  judgment,  in  which  case  it  shall  be 
made  in  accordance  with  Ord.  XII.  r.  11,  on  notice 
supported  by  affidavit"  Qc). 
Parties  By  sect.  120  of  the  County  Courts  Act,  1888,  "  If  any  party 

if^appeal.  i^  ^^1  action  or  matter  shall  be  dissatisfied  with  the  determina- 
tion or  direction  of  the  Judge  in  point  of  law  or  equity,  or  upon 
the  admission  or  rej  ection  of  any  evidence,  the  party  aggrieved 
by  the  judgment,  direction,  decision,  or  order  of  the  Judge  may 
appeal  from  the  same  to  the  High  Court,  in  such  manner  and 
subject  to  such  conditions  as  may  be  for  the  time  being  provided 
by  the  Rules  of  the  Supreme  Court  regulating  the  procedure  on 
appeals  from  inferior  Courts  to  the  High  Court"  {I). 

For  the  Orders  and  Rules  made  for  the  County  Courts,  and 
the  procedure  therein,  the  reader  is  referred  to  the  Annual 
County  Courts  Practice. 

{h)  The  last  paragraph  of  this  rule  was  added  by  the  Rules  of  1903. 
(Z)  See  Ord.  LIX.  rr.  10-17. 
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THE  LAND  TRANSFER  ACT,  1897. 
(60  &  61  Vict.  c.  65.) 


Part  I. 
Establishment  of  a  Real  Representative. 

1. — (1.)  "Where  real  estate  is  vested  in  any  person  without  Dovolutiou  of 
a  right  in  any  other  person  to  take  by  survivorship,  it  shall,  on  jn^i-eai^^^ta^te^ 
his  death,  notwithstanding  any  testamentary  disposition,  devolve  on  death, 
to  and  become  vested   in   his  personal  representatives  (a)   or 
representative  (b)  from  time  to  time  as  if  it  were  a  chattel  real 
vesting  in  them  or  him  (c). 

(2.)  "  This  section  shall  apply  to  any  real  estate  over  which 
a  person  executes  by  Will  a  general  power  of  appointment,  as  if 
it  were  real  estate  vested  in  him  (d) . 

(3.)  "Probate  and  letters  of  administration  may  be  granted 
in  respect  of  real  estate  only,  although  there  is  no  personal 
•estate  (e). 

(4.)  "The  expression  'real  estate,'  in  this  part  of  this  Act, 

(a)  It  was  formerly  held  that  the  executors  who  had  proved  the 
Will  had  no  power  to  convey  the  legal  estate  without  either  the 
concurrence  of  or  disclaimer  by  the  other  executor  who  had  not  proved: 
Re  Pawley  and  London  &  Provincial  Bank,  [1900]  1  Ch.  58.  But 
by  the  Conveyancing  Act,  1911,  s.  12,  a  sale  of  real  estat^e  can  now 
bo  made  by  the  proving  executors  alone  without  the  autiiority  of  the 
Court.  Further,  general  executors  of  the  testator's  roal  estate  in 
England  can  sell  and  make  a  good  title  without  the  concurrence  of 
special  executors  appointed  of  property  situate  in  a  foreign  country 
or  in  the  colonies:  Re  Cohen  s  Executors  and  London  Couniy  Council, 
[1902]  1  Ch.   187. 

(6)  Section  24  (2)  provides  "In  this  Act,  the  expression  'personal 
representative'  means  an  executor  or  administrator." 

(c)  The  legal  estate  vested  in  executors  by  th«»  Act  is  suflirient 
to  support  contingent  remainders:    Re  Robson,   [191G]  1   Ch.    110. 

{d)  Cf.  ante,  p.  1293,  as  to  the  exercise  of  a  general  power  of 
appointment  over  a  fund. 

(e)  Ante,  p.   300. 
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shall  not  bo  deemed  to  include  land  of  copyhold  tenure  or 
customary  freehold  in  any  case  in  which  an  admission  or  any 
act  by  the  lord  of  the  manor  is  necessary  to  perfect  the  title  of  a 
purchaser  from  the  customary  tenant  (/) . 

(5.)  "This  section  applies  only  in  cases  of  death  after  the 
commencement  of  this  Act  (^). 
ProTiflioiis  as       2.— (1 .)  "  Subject  to  the  powers,  rights,  duties  and  liabilities 
tion.  hereinafter  mentioned,  the  personal  representatives  of  a  deceased 

person  shall  hold  the  real  estate  as  trustees  (^)  for  the  persons  by 
law  beneficially  entitled  thereto,  and  those  persons  shall  have 
the  same  power  of  requiring  a  transfer  of  real  estate  as  persons 
beneficially  entitled  to  personal  estate  have  of  requiring  a 
transfer  of  such  personal  estate  ;(^). 

(2.)  "  All  enactments  and  rules  of  law  relating  to  the  effect 
of  probate  or  letters  of  administration  as  respects  chattels 
real  (/c),  and  as  respects  the  dealing  with  chattels  real  before 
probate  or  administration  (Z),  and  as  respects  the  payment  of 
costs  of  administration  and  other  matters  in  relation  to  the 
administration  of  personal  estate  (m),  and  the  powers,  rights, 
duties  and  liabilities  of  personal  representatives  in  respect  of 
personal  estate  {ri),  shall  apply  to  real  estate  so  far  as  the  same 
are  applicable,  as  if  that  real  estate  were  a  chattel  real  vesting 
in  them  or  him,  save  that  it  shall  not  be  lawful  for  some  or  one 
only  of  several  joint  personal  representatives,  without  the 
authority  of  the  Court,  to  sell  or  transfer  real  estate  (o) . 

(3.)  "In  the  administration  of  the  assets  of  a  person  dying- 
after  the  commencement  of  this  Act,  his  real  estate  shall  be 
administered  in  the  same  manner,  subject  to  the  same  liabilities 
for  debt,  costs,  and  expenses,  and  with  the  same  incidents,  as  if 
it  were  personal  estate;  provided  that  nothing  herein  contained 

(/)  See  Watkins  on  Copyholds,  4th  edit,  by  Coventry,  vol.  i.  p.  58, 
note  (1). 

{g)  Section  25  provides  that  the  Act  shall  come  into  operation  on 
the  1st  January,  1898. 

{h)  As  to  what  extent  executors  or  administrators  are  considered 
trustees,  see  ante,  p.   1590. 

(0  See  ante,   pp.    1106,    1194. 

(fc)  Ante,  p.   517   et  seq. 

(Z)  Ante,  p.  213  et  seq. 

(m)  Ante,  pp.    1534,   1649. 

(n)  Ante,  p.  688  et  seq. 

(o)  But  see  now  Conveyancing  Act,  1911,  s.  12,  supra.  An  executor 
has  an  absolute  power  of  sale  and  can  sell  surface  and  minerals 
separately:  Me  Cavendish  and  Arnold,  [1912]  W.  N.  83. 
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shall  alter  or  affect  the  order  in  which  real  and  personal  a^ets 
respectively  are  now  applicable  in  or  towards  the  payment  of 
funeral  and  testamentary  expenses,  debts,  or  legacies,  or  the 
liability  of  real  estate  to  be  charged  with  the  payment  of 
legacies  (p). 

(4.)  "  Where  a  person  dies  possessed  of  real  estate,  the  Court 
shall,  in  granting  letters  of  administration,  have  regard  to  the 
rights  and  interests  of  persons  interested  in  his  real  estate,  and 
his  heir-at-law,  if  not  one  of  the  next  of  kin,  shall  be  equaJly 
entitled  to  the  grant  with  the  next  of  kin,  and  provision  shall 
be  made  by  rules  of  Court  for  adapting  the  procedure  and 
practice  in  the  grant  of  letters  of  administration  to  the  case  of 
real  estate  {q) . 

3. — (1.)  "At  any  time  after  the  death  of  the  owner  of  any  Provision  for 
land,  his  personal  representatives  may  assent  to  any  devise  con-  ^^'^^^^^''to 
tained  in  his  Will,  or  may  convey  the  land  to  any  person  entitled  devisee, 
thereto  as  heir,  devisee,  or  otherwise,  and  may  make  the  assent 
or  conveyance,  either  subject  to  a  charge  for  the  payment  of 
any  money  which  the  personal  representatives  are  liable  to  pay, 
or  without  any  such  charge;  and  on  such  assent  or  conveyance, 
subject  to  a  charge  for  all  moneys  (if  any)  which  the  personal 
representatives  are  liable  to  pay  (r),  all  liabilities  of  the  personal 
representatives  in  respect  of  the  land  shall  cease,  except  as  to 
any  acts  done  or  contracts  entered  into  by  them  before  such 
assent  or  conveyance  (s) . 

(2.)  "  At  any  time  after  the  expiration  of  one  year  from  the 

(p)  The  settled  practicM?  of  tho  Ohancery  Division,  as  stated  in  Be 
Middleton,  19  0.  D.  552,  that  the  costs  of  an  administration  action, 
so  far  as  they  have  been  increased  by  the  administration  of  the  real 
estate,  are  to  bo  borne  by  that  real  estate,  has  not  boon  altered  or 
affected  by  this  Act:  Be  Jones,  [1902]  1  Ch.  92.  Nor  does  this  Act 
confer  any  new  right  of  retainer  or  priority  in  favour  of  the  pm-sonal 
representative  as  against  real  assets:  Be  Williams.  [1904]  1  Ch.  52. 
The  Act  has  rendered  it  unnecessary  for  a  testator  to  direct  his  real 
estate  to  be  charged  with  tho  payment  of  his  debts.  But  .such  a 
direction  is  not  nugatory  and  will  be  given  effect  to  by  marsimlling: 
Be  Kempster,  [1906]  1  Ch.  446;  and  it  has  tho  effect  of  bringing 
the  debts  within  the  Real  Property  Limitation  Act,  1874,  s.  8:  Be 
Balls,  [1909]  1   Ch.   791. 

(g)  Ante,  pp.   324,  .'526. 

(r)  Where  the  personal  representatives  have  given  the  usual  statu- 
tory notices  to  creditors,  the  charge  does  not  apply  to  d  >bts  of  which 
the  executors  had  no  notice  at  the  date  of  tho  conveyance  to  tho 
devisees:  Be  Cary  and  Lott's  Contract,  [1901]  2  Ch.  463;  ante,  p.  1195. 

(.?)  As  to  assent  by  executors,  soe  ante,  p.  1102. 
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death  of  the  owner  of  any  land,  if  his  personal  representatives 
have  failed  on  the  request  of  the  person  entitled  to  the  land  to 
convey  the  land  to  that  person,  the  Court  may,  if  it  thinks  fit, 
on  the  application  of  that  person,  and  after  notice  to  the  personal 
representatives,  order  that  the  conveyance  be  made,  or,  in  the 
case  of  registci"ed  land,  that  the  person  so  entitled  be  registered 
as  proprietor  of  the  land,  either  solely  or  jointly  with  the 
personal  representatives. 

(3 . )  "  Where  the  personal  representatives  of  a  deceased  person 
are  registered  as  proprietors  of  land  on  his  death,  a  fee  shall  not 
be  chargeable  on  any  transfer  of  the  land  by  them,  unless  the 
transfer  is  for  valuable  consideration. 

(4.)  "  The  production  of  an  assent  in  the  prescribed  form  by 
the  personal  representatives  of  a  deceased  proprietor  of  registered 
land  shall  authorize  the  registrar  to  register  the  person  named 
in  the  assent  as  proprietor  of  the  land. 
Appropria-  4 — ^][^  "The  personal  representatives  of  a  deceased  person 

in  satisfaction  may,  in  the  absence  of  any  express  provision  to  the  contrary, 
sharf  in^  °^  Contained  in  the  Will  of  such  deceased  pei-son,  with  the  consent 
estate.  of  the  person  entitled  to  any  legacy   given  by   the  deceased 

person  or  to  a  share  in  his  residuary  estate,  or,  if  the  person 
entitled  is  a  lunatic  or  an  infant,  with  the  consent  of  his  com- 
mittee, trustee,  or  guardian,  appropriate  any  part  of  the 
residuary  estate  of  the  deceased  in  or  towards  satisfaction  of 
that  legacy  or  share,  and  may  for  that  purpose  value  in  accord- 
ance with  the  prescribed  provisions  the  whole  or  any  part  of  the 
property  of  the  deceased  person  in  such  manner  as  they  think  fit. 
Provided  that  before  any  such  appropriation  is  effectual,  notice 
of  such  intended  appropriation  shall  be  given  to  all  persons 
interested  in  the  residuary  estate,  any  of  whom  may  thereupon 
within  the  prescribed  time  apply  to  the  Court,  and  such  valua- 
tion and  appropriation  shall  be  conclusive  ^ve  as  otherwise 
directed  by  the  Court  (m)  . 

(2.)  "Where  any  property  is  so  appropriated  a  conveyance 
thereof  by  the  personal  representatives  to  the  person  to  whom  it 
is  appropriated  shall  not,  by  reason  only  that  the  property  so 
conveyed  is  accepted  by  the  person  to  whom  it  is  conveyed  in  or 

{t)  TMs  section  applies  to  personal  estate  as  well  as  real  estate: 
Be  Beverly,  [1901]  1  Ch.  681,  ante,  p.  1196. 

(u)  As  to  appropriation  and  the  effect  of  this  section,  see  ante, 
p.  1196.  i 
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towards  the  satisfaction  of  a  legacy  or  a  share  in  residuary 
estate,  be  liable  to  any  higher  stamp  duty  than  that  payable  on 
a  transfer  of  personal  property  for  a  like  purpose. 

(3.)  "In  the  cetse  of  registered  land,  the  production  of  the 
prescribed  evidence  of  an  appropriation  under  this  section  shaU 
authorize  the  registrar  to  register  the  person  to  whom  the 
property  is  appropriated  as  proprietor  of  the  land. 

5.   "Nothing  in  this  part  of  this  Act  shall  affect  any  duty  Liability  for 
payable  in  respect  of  real  estate  or  impose  on  real  estate  any  ^^^^' 
other  duty  than  is  now  payable  in  respect  thereof." 
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ABANDON, 

claims,  power  of  executor  to,  1419,  1425,  n.  (i). 

ABATEMENT.     See  Revivor,  Execution,  Judgment. 
of  action, 

none  by  death  of  any  party  where  cause  of  action  survives,  669 

et  seq.,  1353,  1508,  n.  (^p),  1523,  1634. 
nor  in  any  case  through  death  of  party  between  verdict  and  judg- 
ment, 669,  1353,  1355. 
nor  through  death  of  one  of  several  plaintiff  co-executors,  1523. 
by  revocation  of  grant  to  administrator  under  old  law,  475. 
no  abatement  under  Judicature  Act,  475. 
procedure  under  Judicature  Act  in  lieu  thereof,  475. 
of  legacy,  1086. 

general  legatees  must  abate  before  specific,  1087. 

but  a  residuary  legatee  cannot  call  on  them  to  abate,  1087. 
case  where  the  estate  becomes  insufficient  by  devastavit 
of  executor,  1090. 
executor  cannot  give  his  own  legacy  a  preference,  1087. 
priority  among  general  legatees  of  purchasers  above  volunteers, 
1092. 
what  legatees  are  regarded  as  purchasers,  1092. 
instances   where   priority    among   general    legatees    is 
allowable,  1094. 
of  specific  legacies,  1099. 

of  legacies  in  the  nature  of  specific  l^acies,  1098. 
of  devises  of  the  real  estate,  1308,  1327,  1330,  1331. 
pleas  in,  abolished  by  Judicature  Acta,  718,  n.  {p). 

ABROAD, 

Will  made  abroad,  or  of  property  there,  263  et  seq.     See  Foreigticr. 
letters  of  administration  of  property  abroad,  or  where  next  of  kin  is 

abroad,  339  et  seq. 
l^atee,  how  executor  may  discharge  his  liability,  1152.    See  1541. 

ABSENCE, 

of  executor  or  administrator, 

administrator  durante  absentia,  410  et  seq.     See  Administration. 
transfer  of  stock,  &c.,  standing  in  his  name,  1605. 
of  legatee,  executor  may  pay  legacy  into  Court  under  Trustee  Act, 
1893,8.  42.. .1152. 

ABSENT  PERSONS, 

how  their  interests  may  be  bound  in  an  administration  action,  1634. 

ABSOLUTE  INTEREST, 

what  words  will  give,  872,  970,  n.   {g),  1126. 

revocation  or  qualification  of  gift  of,  for  purpoeos  wliicli  fail,  1033. 

cutting  down  of  gift  of,  1033. 

ACCIDENT, 

death  caused  by,  action  on  behalf  of  family  of  deceased,  613  ct  seq. 
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ACCOUNT, 

to  be  delivered  of  personal  estate  for  duty,  741.     See  Estate  Duty, 
^Affidavit.  i 

semble  only  primd  facie  proof  of  assets,  1571,  ibid.  n.  (i). 
action  for,  against  executor,  1591. 

where  testator  directed  that  executor  should  not  be  compelled  to 

account,  1591. 
notwithstanding  account  in  spiritual  Court,  1591. 
if  there  are  several  executors,  and  some  admit  assets,  an  account 
may  be  decreed  against  the  rest,  1609,  n.  (^). 
in  the  Probate  Division,  1663.     See  Inventory. 

practice  as  to,  1664. 
action  of, 

for  executor,  607. 
against  him,  1548. 
executor's  accounts,  1465   et  scq.     See  Alloivances. 
duty  of  executor  to  keep  clear  accounts,  1607. 

costs  of  furnishing,  1607.  "' 

he  shall  account  for  all  profits,  1465. 
of  a  lease,  1465. 

of  occupying  buildings  at  less  than  fair  rent,  699,  n.  (/). 
of  the  trade  of  testator,  1465. 
of  the  purchase  of  legacies,  1470. 
of  a  sale,  &c.  to  himself,  1470. 
of  compounding  debts  or  mortgages,  1470. 
of  the  purchase  of  the  equity  of  redemption  of  an  estate  in 

mortgage  to  the  testator,  1471. 
of  private  speculations,  1471. 
in  what  cases  charged  with  interest,  1471  et  seq. 

how  computed,  1472. 
charges  and  expenses  should  be  included  in,  and  not  in  bill  of 
costs,  1534. 

ACCOUNT  DUTY.    See  Estate  Duty. 

ACCOUNT  STATED, 

executor  may  declare  on,  as  executor,  658. 

whether  of  money  due  to  testator,  or  to  him  as  an  executor,  658. 
executor  may  be  sued  on,  as  executor,  1396. 

ACCRETION, 

when  legatee  entitled  to,  1176  et  seq. 

ACCRUING  SHARES, 

whether  they  go  to  survivor  with  the  original  shares,  968. 

ACCUMULATION, 

may  be  put  an  end  to  by  legatee  if  absolutely  entitled,  1127. 

of  income,  direction  for,  when  enforced,  987. 

of  unapplied  income  held  in  trust  for  infant,  1140. 

ACCUMULATIONS  ACTS,  1800  and  1892.. .1127,  n.   (/fe). 

as  to  devolution  of  income  the  accumulation  of  which  is  prevented, 
1127,  n.  (A). 

ACCUMULATIVE  LEGACIES, 

doctrine  of,  1034  et  seq.     See  Cttmulative  Legacies. 

ACKNOWLEDGMENT, 

of  a  debt  by  one  of  several  executors,  1515,  1557. 

of  more  than  six  years'  interest  due  on  a  mortgage,  by  one  of  two 

executors  and  devisees  in  trust  for  sale,  1515. 
will  not  restore  to  tenant  in  common  of  land  title  extinguished  under 
3&  4  Will.  IV.  c.  27... 1562. 
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ACQUIESCENCE.     See  Laches, 
devastavit  released  by,  1461. 

ACTIO  PERSONALIS  MORITUR  CUM  PERSONA, 
what  personal  actions  survive,  606  et  seq.,  619. 

ACTION.     See  Remedies,  Revivor,  Executor,  liability. 
what  rights  of  action  pass  to  an  executor,  &c.,  606. 

how  far  executor  represents  testator  in  his  contracts,  607. 
exceptions,  607,  638,  639. 
joint  choaes  in  action,  638. 
choses  in  action  assigned  by  deceased,  638. 
ancient  rule,  actio  -perso^uilis  moritiir  cum  persona,  608. 
alteration  of  the  rule,  608 . 

action  for  torts  to  the  person  do  not  survive,  608. 
action  against  any  person  causing  the  death  of  the  testator, 
by  neglect,  stat.  9  &  10  Vict.  c.  93  (Lord  Campbell's  Act), 
613  et  seq. 
action  against  employer  to  personal  representative  of  work- 
man killed, 
Stat.  27  &  28  Vict.  c.  95  (Fatal  Accidents  Act,  1864),  s.  1... 

616. 
stat.  43  &  44  Vict.  c.  42  (Employers'  Liability  Act,  1880) 

...617. 
stat.  60  &  61  Vict.  c.  37  (Workmen's  Compensation  Act) 
...617. 
actions  for  torts  to  the  freehold  or  chattels  real,  610 — 613. 
stat.  3  &  4  Will.  IV.  c.  42... 613. 
whether  survives  to  executor  against  hundred  for  injury 
by  riot  to  leasehold  premises,  612. 
actions  ex  quasi  contractu,  618. 

actions  on  contracts,  how  far  rule  applies,  619  et  seq. 
where  the  breach  was  an  injury  to  the  person  of  testator, 
619. 
to  a  third  person,  623. 
upon  covenants  respecting  land,  620 — 623.     See  Covenant. 
contracts  respecting  land  not  under  seal,  621. 
covenants  by  executor  of  reversioner,  623. 
choses  in  action  of  wife,  640  et  seq.     See  Husbnnd  and  Wife. 
what  actions  accrue  to  executor  after  testator's  death,  656  et  seq. 
for  torts  done  in  executor's  time,  656. 

whether  he  has  been  in  actual  possession  or  not,  656. 
he  may  sue  as  executor  or  individually,  656. 
or  in  both  capacities,  662,  1553. 
on  contracts  made  with  executor,  658. 
he  may  sue  as  executor, 

on  an  account  stated,  658. 

for  money  lent,  658. 

for  money  had  and  received,  658. 

for  money  paid,  661. 

for  goods  sold  and  deliverc<l,  659. 

for  materials  found,  659. 

for  work  and  labour,  659. 

as  indorsee  or  holder  of  a  bill,  659,  660. 

as  payee  of  a  note,  659. 

whenever  the  money  recovered  wUl  bo  as.sots,  660. 

but  all  the  executors  cannot  sue  on  a  contract  mad^ 
with  one,  notwithstanding  the  money  recovered 
will  be  assetfl,  660. 
not  on  bond  to  himself,  661. 
to  recover   back    money    the    payment   of    which    in   a 

devastamt,  661.  i 

on  a  judgment,  662. 
claims  by  or  against  executor  as  sucli  may  \w  joined  with  claini.t 
against  him  personally,  663,  1553. 
suits  accruing  in  executor's  time  on  contracts  with  testator,  663. 
with  testator  and  his  assiqns,  663. 
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ACTlOii— continued. 

what  actions  accrue  to  executor  after  testator's  death — continued. 
suits  accruing  in  executor's  time  by  remainder,  664. 
by  condition,  665. 

when  the  executor  of  the  pledgor  may  redeem,  665. 
what  rights  of  action  survive  against  an  executor  or  administratwr, 
1548  et  seq.     See  Remedies,  Executor,  liability. 
in  matters  of  contract,  1322  et  seq. 
to  do  a  collateral  act,  1333. 
though  not  named,  1334. 
accruing  after  testator's  death,  1334. 
where  contract  was  personal  to  testator,  1335  et  seq. 
in  matters  of  tort,  1338  et  seq. 

rule,  actio  personalis  moritur  cum  persona,  1338. 
examples  of  the  rule,  1338. 

imliquified  damages  for  misrepresentation,  1338,  n.  (o). 
action  for  mesne  profits,  1341. 
action  for  waste,  1342. 
modification  of  the  rule  by  3  &  4  Will.  IV.  c.  42... 1345, 

1346. 
the  executor  may,   in   many  cases,   be  made  liable  by 
suing  him  in  form  ex  contractu,  1340,  1338,  n.   (o). 
breach  of  implied  warranty  by  servant  of  Crown,  1341, 
n.  (c).  ; 

against  executor,  &c.,  of  incumbent,  for  dilapidations,  1347. 
for  breaches  of  trust,  1350. 
on  debts  of  record,  1352. 
on  joint  contracts,  1352,  1357,  1397. 

liability  of  executor  in  case  of  partnership,  1358  et  seq. 
of  deceased  shareholders  in  public  companies,  1079,  1364. 
on  covenants  concerning  the  realty,  1367. 

on  contracts  between  landlord  and  tenant,  1079,  1368  et  seq. 
personal  liability  of  executor, 

for  rent  in  his  own  time,  1371  et  seq. 
for  repairs,  1377. 

for  continuing  to  occupy  premises  held  by  testator  from 
year  to  year,  1378. 
for  the  occupation  by  co-executor  of  lands  demised  for 
years,  but  not  by  deed,  1378. 
liability  of  executor  for  party  walls,  1378. 
as  to  apprentices  and  articled  clerks,  1384. 
as  to  a  poor  rate  and  a  church  rate,  1385. 
as  to  debts  of  husband  and  wife,  1386  et  seq. 
as  to  an  action  for  work  and  labour,  with  a  view  to  a  legacy, 

1390. 
on  continuing  guarantee  of  testator,  1393. 
fines  for  admission  to  copyhold  lands,  &c.,  1391. 
sci.  fa.  to  executor  of  Judge  to  certify  a  bill  of  exceptions,  1391. 
certiorari  to  executor  of  coroner  or  justice  to  certify  a  record, 
1391. 
against  executor,  &c.,  in  respect  of  his  own  contracts;,  1395  et  seq. 
liability  as  executor,  1395  et  seq. 

personally,  1399  et  seq. 
on  a  devastavit,  1416  et  seq.     See  Devastavit. 
does  not  lie  at  law  against  an  executor  for  a  legacy,  1548. 
except  in  consideration  of  forbearance,  1402. 
or  for  a  specific  legacy  after  assent,  1549. 
or  where  he  ceases  to  hold  the  legacy  as  executor,  1549. 
nor  for  a  distributive  share  under  the  statute,  1548. 
for  recovery  of  land.     See  Ejectment. 

ADDITIONAL  LEGACIES,  1034   et  seq.     See  Cmmdative  Legacies. 

ADEMPTION,  implied  revocation  of  Will  by,  135. 
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ADEMPTION  OF  LEGACIES,  1061  et  seq. 
by  in cMDnsi stent  legacy,  1061. 
of  specific  legacies,  146,  1061  et  seq. 
of  a  debt,  1062. 

of  gifts  under  powers  of  appointment,  1064. 
of  stock,  1064. 
of  partnership  share,  1066. 
of  goods,  1066. 

not  by  pawning,  1066. 
when  by  removal,  1066. 
of  terms  for  years,  1068. 

by  surrender  and  taking  new  lease  under  old  law,  1068. 
effect  of  Wills  Act,  1069. 
of  demonstrative  legacies,  1061. 
of  legacies  given  as  portions,  1070  et  seq. 
aidmissibility  of  parol  evidence,  1073. 
by  a  testator  in  loco  parentis,  1074. 
revival  of  adeemed  legacy,  1036,  n.  (6). 
as  to  Wills  made  after  January  1,  1838... 1069. 
difitmction  between  and  satisfaction,  1046,  n.  (j),  1071,  n.  (n). 

ADMINISTRATION.      See  Administrator—Court   of  Probate. 
what  amounts  to  an  act  of,  by  executors,  194 — 196. 
expenses  of,  762. 

ORIGIN  OF,  312  et  seq. 

ancient  prerogative  of  the  Crown,  312. 
transferred  to  the  prelates,  313. 
by  stat.  Westminster  2,  Ordinary  bound  to  pay  debts  of  in- 

testat-e,  313. 
by  31  Edw.   III.  stat.   1,  administration  to  be  granted  to 

next  friends,  314. 
the  jurisdiction  of  Ecclesiastical  Courts  to  grant  administra- 
tion now  exercised  by  Probate  Division  of  High  Court  of 
Justice,  203,  314. 
what  may  be  done  by  administrator  before  grant,  314  et  seq. 
generally  cannot  act  before  letters,  314. 
he  cannot  commence  action  at  law,  315. 

although  he  may  commence  action  in  Chancery  Division,  315. 
a  release  by  administrator  before  letters  not  binding,  315. 
assignment  or  surrender  before  letters  not  valid,  315. 
notice  to  be  given  as  administrator  not  effectual  before  letters, 

316. 
letters  have  relation  back  in  some  cases  to  give  validity  to  acts 

done  before  grant,  316. 
but  only  when  done  for  the  benefit  of  the  estate,  317. 
security  was  required  by  Ecclesiastical  Court  from  parties  pos- 
sessing the  assets  before  administration  granted,  318. 

Grant  of  Lettehs, 

penalty  by  stat.  55  Geo.  III.  for  acting  without  letters,  732. 
in  which  of  the  spiritual  Courts  it  was  to  be  obtained  under  the 
old  law,  201,  202. 
archbishop's  prerogative,  by  reason  of  bova  notabilia,  202. 

See  Bonn  notabilia. 
when  a  grant  need  not  bo  obtained,  369  et  seq. 
in  the  case  of  seamen  or  marines,  368  et  seq.     Soo  Seamen. 
will  not  be  granted  on  executor's  consent,  197,  n.  (r). 
cannot  be  a  grant  if  there  is  an  executor,  420. 

but  may  bo  if  there  is  anotlier  administrator,  420. 

To  whom  ffeneral  administration  is  to  bo  granted,  319  et  seq. 
HuebaJid's  right  to  be  his  wife's  administrator,  319  et  seq. 
umilterod  by  Married   Women's  Property  Act,  320. 
;_  where  tlie  marriage  was  voidable,  321. 

where  it  was  void,  321. 
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Grant  of  Letters — continued. 

To  wliom  general  adminiiitraUon  is  to  be  granted — continued. 
Husband's  right  to  be  his  wife's  administratoir — continue. 
wife  dying  after  a  protection  order,  321. 
after  judicial  separation,  321. 
after  dissolution  of  marriage,  321,  322,  n.   («). 
husband  convicted  of  bigamy,  321,  n.  Ik). 
husband  a  bankrupt,  322. 
husband  dying  before  he  obtains  administration,  323 — 

325. 
heir-at-law  of  wife  in  priority  to  personal  representa- 
tive of  husband  under  Land  Transfer  Act,  1897... 324. 
personal  representative  of  husband  entitled   to  grant 

ad  colligendum  only  till  heir  can  be  cited,  325. 
husband  and  wife  drowned  in  the  same  ship,  325.     See 

379,  644,  959,  1017. 
when  controlled  by  WUl  of  wife  in  cases  not  affected  by 
Married  Women's  Property  Act,  325.    See  297, 
law  since  that  Act,  325. 
where  wife  is  executrix  of  another,  326. 
Widow's  right  to  be  husband's  administratrix,  326. 

the  ordinary  might  grant  to  her  or  next  of  kin,  or  to 
them  jointly,  326,  327. 
both  jointly  or  both  separately,  327. 
heir-at-law  equally  entitled  with  widow  and  next  of  kin, 
where  assets  include  realty,  under  Land  Transfer 
Act,  1897... 326. 
solely   entitled   in    such    cases  whei"e   no    personal 
estate,  327,  n.  (o). 
the  election  of  the  Court  is  in  favour  of  the  widow,  327. 
when  she  may  be  set  aside,  327. 
where  widow  a  lunatic,  328. 
divorced  a  mensd  et  thoro,  329. 

second  wife's  right  after  divorce  by  foreign  law,  328. 
Eight  of  next  of  kin,  329  et  seq.     See  Next  of  Kin. 
who  are  next  of  kin,  329  et  seq.,  334. 
relations  by  mother's  side  equally  entitled  with  those  of 

father's,  332. 
half-blood  not  excluded,  332. 

primogeniture  gives  no  right  to  preference,  333,  338. 
females  equally  entitled  with  males,  334. 
right  of  heir-at-law  equal  to  that  of  next  of  kin,  under 
Land  Transfer  Act,  1897,  where  there  is  real  estate,  335. 
right  of  husband  of  next  of  kin  who  renounces,  335. 
parties  contesting  must  proceed  pari  passu,  336. 
'  secus,  where   administration   already   obtained   by 

one,  339,  465. 
several  next  of  kin  in  equal  degrees,  336  et  seq. 

administration  granted  to  him  whom  the  majority 
of  interests  desire,  337. 
exception  as  to  half-blood,  337. 
a  man  used  to  business  preferred,  338. 
primogeniture,  338. 

a  son  preferred  to  a  daughter,  338. 
next  of  kin  also  a  creditor,  338. 
next  of  kin  a  bankrupt,  338. 
right  of  husband  to  administer  to  wife  will  not  pass 

to  his  trustee  in  bankruptcy,  322,  338. 
next  of  kin  a  lunatic,  338. 
the  Court  prefers  a  sole  administration,  338,  339. 

never  forces  a  joint  one,  339. 
number  of  administrators  usually  limited  to  three, 

except  in  case  of  testamentary  guardians,  339. 
when  an  administrator  is  once  appointed,  another 
of  the  same  degree  cannot  come  in,  339. 


INDEX.  1685 

ADMINISTRATION— co»<i«Me«^. 

Grant  of  Letters — continued. 

To  whom  general  administration  is  to  be  granted — coiUiutted. 
Eight  of  next  of  kin — continued. 

where  a  party   entitled   to  administration  is  resident 

abroad,  339.  i 

next  of  kin  excluded  when  they  have  no  interest,  348. 
next  of  kin  dying  before  administration  granted,  who 
entitled  to  grant,  348,  388. 
general  practice,  349. 

payment  to  next  of  kin  no  answer  to  an  action  by 
his  representative  as  administrator,  349. 
next  of  kin   cannot  be  compelled  to  take  out  letters. 

though  he  has  administered,  350. 
administration  granted  to  attorney  of  next  of  kin,  3.50. 
what  is  sufficient  authority  to  entitle  the  attorney 

to  apply,  350,  n.  (A),     oee  Attorney. 
liability  of  attornej'  to  be  sued,  350,  351. 
right  of  attorney  to  hand  over  assets  to  tlio  prin- 
cipal, 351. 
but  attorney  cannot  obtain  a  good  discharge  where 
principal  not  legal  personal  representative  in  any 
country,  351. 
next  of  kin  renouncing,  may  retract,  366. 
to  a  creditor,  352  et  scq.     See  Creditor. 

even  though  his  right  of  action  statute  barred,  but  only 
on  condition  he  does  not  prefer  his  debt,  352,  805, 
n.  (rf). 
modem  form  of  administration  bond,  353. 
citation  of  next  of  kin,  353. 

when  dispensed  with,  353,  n.  (e). 
when  no  next  of  kin,  to  whom  notice  is  to  be  gri^'®'*. 
354. 
one  creditor  preferred  to  another  on  terms.  354. 
affidavit  of  amount  of  property,  355. 
who  is  to  be  considered  a  creditor.  355. 

surety  who  has  paid  off  debt  after  death  of  prin- 
cipal, 356. 
but  not  per.son  who  has  bought  up  debt  after  death 
of  debtor,  355. 
next  of  kin  cannot  oust  him  wlven  appointed,  356. 
when  appointed  he  may  oppose  an  interest  or  contest 
Will,  356. 
to  a  debtor,  1055. 
to  a  person  without  interest,  357. 
e.g.,  a  receiver,  357,  n.  (r). 
letters  ad  colligeiulum,  357. 
to  Public  Trustee,  358. 

the  Probate  Division  may  appoint  an  administrator  not 
otherwise  entitled,  20  &  21  Vict.  o.  77,  s.  73... 360 
et  seq.  ' 

where  a  per.son  shall  die  intestate  or  witliout  an  executor 

willing  and  competent  to  take  probate,  3r>0. 
or  where  the  executor   is  resident  out  of  the  United 

Kingdom,  360. 
such  appointment  to  appear  in  tlie  oath  of  the  adminis- 
trator and  administration  lott^Ts  and  bond,  361,  362. 
Court  will  not  appoint  under  this  section  without  .^iMHial 

circumstanc&s,  360,  n.  (/). 
instances  of  such  circumstancra,  ih. 

will  not  as  a  rule  grant  administration  under  this  section 
to  pei"8on  otherwi>»o  ontitlixi,  362,  n.  CO- 
citation  of  party  having  jirior  right, 

requisite  (or  consent)  before  administration  granted  to 

another,  353,  n.   (^\  363. 
how  citations  are  to  be  served,  354. 
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Grant  of  Letters — continued. 

To  wham  <j&neral  administratioit  is  to  be  granted — continued. 
of  property  out  of  this  country,  339. 
of  the  effects  of  a  foreijjner,  273,  340,  1256. 
to  a  person  domiciled  out  of  this  country  of  prop-erty  here^ 

340,  1256. 
foreign    consuls   may    administer    to    estates    of    foreigners 
dying  here,  341. 
rights  and  liabilities  of  foreign  administrators,  342,  1275 
et  seq. 
of  the  effects  of  a  bastard,  343. 
of  the  effects  of  a  person  without  kindred,  343. 

where  the  King  is  entitled,  administration  to  be  granted 
to  the  solicitor  of  the  treasury,  345. 
of  the  effects  of  a  felon,  347. 
what  is  sufficient  proof  of,  1513. 
to  treasury  solicitor,  345. 

Of  the  mode  of  granting  letters',  366  et  seq. 
by  what  instrument^,  366. 
form,  366. 
time  of  granting,  366. 

after  three  years,  366. 
renunciation,  when  it  may  be  retracted,  366. 
of  estates  under  £100  through  the  County  Court^  367.     See 

County  Court. 
subsequent  grant  of,  to  be  made  where  original  grant  rois- 
tered, 210. 
Grounds  for  revocation  of,  457   et  seq. 

With  the  Will  annexed,  376  et  seq. 
when  necessary,  175,  376. 

will  not  be  granted  until  the  executor's  refusal  of  probate 

has  been  recorded,  197,  376,  n.   (b). 
instances  of  quasi  intestacy,  376. 

cases  not  within  the  statute  of  administration,  377. 
after  the  executor  has  administered,  198,  n.  (x),  385. 
when  granted,  a  legatee  and  next  of  kin  may  call  on  the  adminis- 
trator to  prove  Will  in  solemn  form,  238. 
to  whom  to  be  granted,  877  et  seq. 

to  him  who  has  the  greatest  interest,  377. 
residuary  legatee  preferred  to  next  of  kin,  377. 

though  next  of  kin  have  prima  facie  right  subject  to 
right  of  heir-at-law  under  Land  Transfer  Act.  1867... 
379. 
even  where  there  is  no  residue^  378. 
or  he  is  only  a  trustee,  378. 
his  representative  has  the  same  right,  380. 
ordinary  practice,  where  executor  fails,  to  grant  to  residuary 
legatee  in  trust,  378. 
or   failing   him,    to   persons   beneficially    interested    in 

residue,  379. 
not  to  substituted  trustees,  till  property  vested  in  them, 
without  consent,  379. 
no  legal  right  to  the  grant,  380. 

but  where  the  same  person  is  next  of  kin  and  residuary 
legatee,  and  the  executors  renounce,   administration 
cum  testamento  annexo  must  be  granted,  381,  n.  («). 
to  next  of  kin,  if  there  is  no  residuary  legatee,  or  he  declines, 
381. 
he  may  be  excluded  if  he  has  no  interest,  381. 
to  a  legatee  or  creditor,  if  next  of  kin  declines,  382. 
to  a  legatee  for  life  rather  than  to  a  legatee  substituted, 

382,  n.   (^). 
what  citations  are  necessary,  382,  461. 
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With  the  Will  annexed — continued. 
to  whom  to  be  granted — continued. 

when  th«  executor  resides  abroad,  administration  will  be 
granted  to  his  attorney,  383.     See  Attorney. 
the  letter  of  attorney  may  be  revoked  after  administra- 
tion granted  and  the  executor  obtain  probate,  383. 
consequence  of  the  return  of  tJie  executor,  383. 
consequence  of  death  of  executor,  384. 
when  executor  incapacitated  by  illness,  384. 
to  the  attorney  of  a  limited  company  appointed  executor, 

384,  n.  (x). 
not  to  the  executor,  384. 
the  administrator   cannot   commence   an   action   before   letters, 

315,  n.  (p). 
revocation  of,  461.    See  Revocation,  infra. 

De  bonis  non,  385  et  seq. 
with  the  Will  annexed, 

where  solo  or  surviving  executor  dies  after  probate  intestate, 
386. 
not  where  sole  executor  dies  without  proving,  385. 
where  one  alone  of  several  executors  proves  and  dies,  386. 
who  is  entitled  to,  387. 
not   necessary    where    there    is    an    administration    durante 

minoritate  of  the  executor  of  an  executor,  387. 
necessary  in  case  of  executor  of  executor  if  original  Will 
not  proved  hero,  386. 
upon  the  death  of  an  administrator,  388. 
of  one  of  several,  388. 
of  a  surviving  or  sole  administrator,  388. 
who  is  entitled  to,  389. 

citation  of  next  of  kin  before  grant  of,  391. 
may  sue  on  a  bill  of  exchange  delivered  to  administrator,  660. 
when  administrator  entitled  to  rent  reserved  on  an  underlease  by 

executor,  493,  684. 
may  get  execution  on  judgment  obtained  by  former  executor,  &c., 

685. 
estate  of  administrator  de  bonis  non,  682  et  seq.     See  Estate. 
power  of  administrator  de  bonis  7ion,  723. 

he  cannot  distrain  for  rent  reserved  to  executor  of  adminis- 
trator, 693. 
title  of,  how  proved,  1513. 

LlMllED  ADMINISTRATIONS',  392.     See  the  variotis  headings  belorv. 
no  grant   without   citation   or   consent   of   persons   entitled   to 

general  grant,  392,  425. 
person  entitled  to  general  grant  cannot  take  limited,  except  by 
direction  of  judge,  392. 

Durante  minore  .t.tate,  392  et  seq. 
when  necessary,  392. 

minor  a  foreigner,  364,  397. 
to  whom  it  must  be  granted,  393  et  seq. 

not  within  stat.  21  Hen.  VIIl.  c.  5.. .393. 
Court  has  discretion  as  to  person,  393. 
to  the  guardian,  393  et  seq. 
sometimes  excluded,  395. 

Court  not  bound  by  choice  of  the  minor,  395. 
rules  of  Court  as  to  grants  to  guardians,  395,  396. 
effect  of  Guardianship  of  Infants  Act,  1886,  aa  regards, 
396. 
when  the  widow  is  own  compos  and  son  a  minor,  397. 
to  minor  foreigner  pntitlo<l  by  law  of  his  own  country,  397. 
when  it  determines,  398. 

scire  facias,  who  shall  then  have,  399. 
effect  of  determination  on  action,  674. 
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Durante  minoue  a;tate — continued. 

what  acts  tlic  administrator  durante,  &c.,  can  do,  399. 
exercise  of  power  of  sale,  400. 

whether  ho  can  give  a  good  title,  where  sale  not  for 
due  purposes  of  administration,  400. 
in  an  action  by  him  the  minority  must  be  averred,  401. 
secus  in  an  action  against  him,  401. 
pleas  by  an  administrator  durante^  &c.,  401. 
liability  of  administrator  after  oiEco  determined,  401.    See  1630. 
to  creditors,  401. 

to  a  subsequent  administrator,  402. 
to  infant  when  of  age,  403. 

notwithstanding  release  by  subsequent  administrator,  403. 
to  deliver  an  inventory,  737. 
liability  of  infant  on  judgment  against  administrator,  403. 
of  executor  of  executor,  175,  403. 
power  of  administrator,  424. 

Pendente  lite,  404  et  seq.,  1561,  n.  (>■). 

the  Court  of  Probate  has  power  to  grant,  404. 
also  receivers  of  real  estate,  405. 

may  require  security  from  the  receiver  of  real  estate,  406. 
when  such  a  grant  may  be  made,  406. 
whether  it  will  be  granted  pending  a  suit  in  a  foreign  Court  to 

a  person  appointed  by  that  Court,  341,  n.  (y). 
of  what  the  Court  must  be  satisfied  before  granting,  406. 

will  appoint  an  administrator  in  all  cases  in  which  the  Court 

of  Chancery  appoints  a  receiver,  407. 
the  administrator  must  be  an  indifferent  person,  407. 

is  not  to  be  considered  the  mere  nominee  of  the  parties,  407. 
time  of  beginning  and  end  of  his  duties,  408. 
hifl  power,  407. 

exercise  of  power  of  sale  by,  404,  407. 
has  no  power  to  distribute  residue,  408. 
has  no  business  to  construe  the  Will,  408,  n.  (h). 
a  receiver  will  not  be  appointed  by  Chancery  Division  if  an 
administration  pendente  lite  might  be  olatained,  409. 
practice  of  Old  Court  of  Chancery,  408. 
administrator  not  liable  to  interest  upon  a  balance  in  his  hands 

during  suit,  408,  1472,  n.   (c). 
might  have  been  compelled  to  deliver  an  inventory,  although  a 
biU  for  a  discovery  had  been  filed  against  him  in  Chancery  by 
another  party,  737. 
remuneration  to  administrators  and  receivers,  407. 
lis  pendens  includes  an  appeal  to  the  House  of  Lords,  405. 

Durante  Absentia,  410  et  seq.     See  Attorney. 
at  common  law  before  probate,  410. 

such  administrator  can  assign  property  of  deceased,  410. 
after  probate  or  letters,  &c.,  by  stat.  38  Geo.  III.,  411  et  seq. 
the  statute  applies  where  executor  is  out  of  reach  of  process, 
413. 
to  personal  representative  of  legatee,  413,  n.  (/). 
to  father  or  guardian  of  infant  legatee,  ib. 
to  nominees  of  assignee  of  residuary  legatee,  ib. 
form  of  affidavit  and  of  letters  of  administration,  412. 
effect  of  return  of  executor,  383,  413. 
effect  of  death  of  executor,  414. 

what  the  administi-ator  must  allege  in  his  statement  of  claim,  414. 
admissions  of  executor  not  evidence  against  administrator,  415. 
power  of  administrator,  410. 
exercise  of  power  of  sale  by,  410. 
where  administrator  party  in  a  suit,  stock  may  be  transferred 

into  name  of  paymaster-general  to  abide  order  of  Court,  412. 
executor  returning  to  be  made  party  to  suit,  413. 
administration    must    have    been    recalled    or    revoked,    before 

executor  can  act,  414,  n.  (^). 
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ADMmiSTRATlO^— continued. 

Other  tkmpoeary  and  limited  administrations,  415   et  seg. 
relation  of  Bpecial  to  general  administrator,  424. 
cum  testamento  annexo,  415. 
when  executor  becomes  nan  compos,  158,  416. 
in  case  of  executor  limited  as  to  time,  169,  415. 
limited  till  a  Will  be  transmitted  to  England,  415. 
limited  for  receiving  and  investing  dividends,  &c.,  416. 
limited  till  the  executor  comes  in  and  proves,  416,  n.  (s). 
limited  till  a  lost  Will  the  contents  of  which  are  not  known  is 

found,  416. 
limited  during  the  incapacity   through  lunacy  or  otherwise  of 
executor  or  administrator,  or  next  of  kin,  416. 
granted  though  not  found  lunatic  by  inquisition,  417,  418. 
limited  to  a  particular  subject,  420. 

no    administration    granted,    where    there    is    an    executor, 

420. 
to  assign  a  trust  term,  421. 
to  a  particular  legacy,  421. 
limited  to  substantiate  proceedings  in  equity  (administrator  ad 
litetn),  422,  424. 
usual  form  of  such  grant,  425,  and  ibid.  n.  (/w). 
power  of  such  administrator,  424. 

not  sufficient  representation  of  estate  in  general  administra- 
tion action,  1649.  ' 
revocation  of  such   administration,   465.      See   Revocation, 
infra, 
limited  to  a  particular  place,  427. 
cceterorum  representation,  425. 
citation  of  party  entitled  to  general  grant,  425. 

Bond,  428  et  seq. 

Stat,  of  22  &  23  Car.  II.,  428. 
conditions  of  bond,  429. 
practice  under  the  old  law,  428. 

separate  bonds  not  allowed,  436. 

how  many  breaches  may  bo  assigned,  433. 
22  &  23  Car.  II.  repealed  by  Court  of  Probate  Act,  429. 

persons   to   whom   administration   shall   be   granted   under 
Probate  Act  shaU  give  bond  to  the  judge,  429. 

penalty  on  bond,  430. 

Court  may  reduce  penalty,  430,  ibi^l.  n.  (c). 
power  of  Court  to  assign  bond,  431. 
form  of  bond,  353,  429. 

what  is  a  breach  of  the  condition  of  a  bond,  432,  433. 
separate  bonds,  436. 

how  far  equity  will  relievo  against  forfeiture,  433. 
by  creditor  administrator,  353. 
by  administrator  pendente  lite,AZ4:. 
when  administrator  is  out  of  England,  434,  436. 
when  minor  comes  of  age,  435. 
justification  of  sureties  to^  435. 
when  sureties  may  bo  dispensed  with,  434. 
Court  cannot  dispense  without  bond,  434. 
administration  bond  by  attorney  of  next  of  kin,  437. 
administration  bond   by  a  third   person   for   a  wife  entitled  to 

administration  when  husband  refused  to  execute  one,  437. 
who  are  to  attest  the  bond,  437. 
number  of  sureties  and  amount  of  bond,  438. 
preparation  of  bond,  438. 
sureties  to  be  responsible  persons,  438. 
foreign  sureties,  when  allowed,  438. 
original  sureties  will  not  be  discharged  and  others  subetitutcd, 

437. 
bonds  given  before  January  11,  1858.  to  remain  in  force,  433. 
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AJDMimSTRATION— continued. 
Effect  of  Letters,  439  et  seq. 

as  to  what  facta  conclusive,  439  et  seq. 

in  what  cases  equity  will  interfere,  442. 
cases  where  not  conclusive,  447. 

alterations  in  the  law  as  to  the  effect  of  probate  on  real  estate 
since  the  Court  of  Probate  Act,  449  et  seq.    See  Probate. 

Eevocation  of  Letters,  457  et  seq. 
upon  citation,  457. 
upon  appeal,  457.     See  Appeal. 
after  grant  no  one  may  sue  as  executor  until  grant  is  recalled  or 

revoked,  457. 
second  grant,  without  revoking  the  first,  458. 
what  are  sufficient  grounds  for,  459  et  seq. 
when  granted  to  next  of  kin,  460. 

to  one  not  next  of  kin,  461. 
when  next  of  kin  non  compos  or  beyond  sea,  460. 
when  granted  cum  testamento  anivexo,  461. 
re-grant  ad  emidem,  after  a  revocation  quia  improvide,  &c., 
463. 
other  grounds  of  revocation,  463. 
what  are  not  sufficient  grounds  for,  464. 
party  in  possession  of  administration  not  bound  to  propound  his 

interest,  till  the  other  side  has  established  his  own,  467. 
effect  of  revocation,  468  et  seq. 
where  the  grant  is  void,  468. 
voidable,  469. 

test,  whether  void  or  voidable,  469,  471. 
distinction  between  suit  by  citation  and  an  appeal,  473. 
payment  to  an  administrator  under  a  void  grant  is  a  discharge, 

468,  474. 
bond  fide  payments  under  revoked  grants,  valid,  468,  476. 
under  invalid  grants  to  be  protected,  468,  476. 
abatement  of  suit  under  old  law,  475. 
recouping  for  debts   paid,   &c.,   in  a   course  of  administration, 

468,  476. 
proper  plea  by  administrator  after  administration  revoked,  476. 
hy  Probate  Act  suggestion  to  be  made  on  record  and  suit  to 

continue,  475. 
practice  under  Judicature  Act,  475. 
no  abat^ement  of  suit,  475. 
order  to  carry  on  proceedings,  475. 
after  judgment  leave  to  issue  execution  may  be  obtained,  475. 

Small  Estates.     See  Estate  Butxj — Legacy  Duty. 

administration  unnecessary  or  dispensed  with  in  certain  cases, 

368—375,  1153. 
facilities    in   obtaining   grant   under    Intestates'    Widows    and 

Children  Act,  1873  (36  &  37  Vict.  c.  35),  and  Amendment  Act, 

1875  (38  &  39  Vict.  c.  27),  367. 
sum  under  £20  will  be  distributed  by  Court  among  next  of  kin 

without  administration,  1153. 

Expenses  of, 

in  what  order  payable,  763. 
Stamp  Duty  on  Letters.    See  Estate  Duty. 
To  Seamen  and  Marines,  368   et  seq.     See  Seaman. 

ADMINISTRATION  ACTION, 
meaning  of,  1620. 
who  may  bring,  1620. 
general  personal  representative  necessary,  where  object  is  general 

administration,  1561,  n.  (r). 
decree  in,  does  not  prevent  executor  making  title  to  purchaser  or 

mortg^ee,  704,  1615. 
decree  in,  effect  of,  on  powers  of  management  and  other  discretionary 

powers,  1615. 
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ADMlJMSTEATION  ACTIOl:^— continued. 

decree  in,  effect  of,  on  preference  and  retainer,  795,  799. 
order  for  sale  in,  effects  conversion  of  realty,  505,  n.  (6). 
in  case  of  forei^  assets,  1275 — 1280. 
new  practice  as  to,  1531. 
partial  administration,  1532. 

grounds  on  which  Court  orders  general  administration,  1532. 
what  will  bind  creditors,  1532. 

order  for  general  administration  must  be  made  by  judge  in  person, 
1553. 

may  be  made  subject  to  proviso  limiting  proceedings  under,  1583. 

may  be  postponed  till  delivery  of  accounts,  1534. 
costs  of,  762,  1534,  1649  et  seq.     See  Costs. 

take  priority  over  those  in  probate  action,  1650,  n.  («?). 
how  coimmenced,  1620. 
when  it  may  be  by  originating  summons,  1620, 1621.    See  Originating 

Summons. 
proceedings  before  representation  obtained  must  be  by  writ,  1620. 
how  objection  to  want  of  jurisdiction  must  be  taken,  1621. 
notice  of  intention  to  raise  Statute  of  Frauds,  1622. 
practice  in,  1622. 

when  can  be  brought  in  County  Court,  1624. 
creditor  suing  on  behalf  of  himself  and  all  other  creditors,  1623. 

when  he  must  so  sue,  1623. 
staying  proceedings  in  another  action,  1624. 

what  governing  question  is,  1625. 

general  practice  as  to,  1625. 

where  decree  wrongly  obtained,  1625. 

conduct  of  proceedings,  1626. 
transfer  of  actions  where  administration  order  made,  1626. 
creditor's  costs  after  transfer,  1627. 
discretionary  transfer  to  Bankruptcy  Court,  1628. 
order  for  administration  cannot  be  made  in  absence  of  personal  repre- 
sentative, 1628.     See  1547,  n.  (c),  1629. 
parties,  1629  et  seq.     See  Parties. 
what  executor  liable  for  under  iisual  administration  decree,  1607. 

where  on  footing  of  wilful  default,  1608  et  seq. 
how  creditor  may  sue  for  administration  of  personalty,  1622. 

how  for  administration  of  realty,  1623. 
after  decree  every  creditor  deemed  before  Court,  1631. 
until  decree  plaintiff  is  dominus  litis,  1631. 
wher^  personal  representative  refuses  to  sue,  1633. 
where  creditor  entitled  to  follow  assets,  1633. 
procedure  on  death   of  one  of  several  co-plaintiffs  in  a  creditor's 

action,  1634. 
how  absent  persons  may  be  bound,  1634  et  seq. 
order  for  one  member  of  a  class  to  represent  others,  1635. 

form  of  order,  1635. 

indorsement  of  writ,  1635. 
judgment  binding  on   persons  represented,  1636. 
trustees,  executors,  and  administrators  may  sue  and  be  sued  as  repre- 
senting estate,  1636. 

except  where  they  are  accounting  parties,  1636. 
costs  of  persons  appearing  under  representation  order.  1636. 
who  can  obtain  administration  order  againat  executor  without  servings 

other  persons,  1636. 
protection  to  executors,  1079. 

ADMINTRTEATOI?.      See   Admimstrotiov—Exrnit^. 
origin  of  office  of,  312. 
who  are  incapable  of  being,  363  ef  seq. 
derives  his  title  wholly  from  the  Court,  315. 
cannot  take  as  assignee  by  purchase,  537. 
cannot  be  sued  jointly  with  executor  de  son  tort,  186. 
cannot  exist  if  there  be  executor,  420. 

but  may  be  two  grants  of  administration,  420. 

w.E. — VOL.  n.  56 


1692  INDEX. 

ADMINISTRATOR— co««t«Me(^. 

time  when  estate  of,  vests,  477  et  seq.     See  Estate. 
quality  of  estate  of,  484  et  seq.     See  Estate. 

Quantity  of,  in  poeaession,  494  ei  seq.     See  Estate. 
ower  of, 

equal  to  and  with  that  of  an  executor,  688. 
co-administrators,  to  bind  their  companions,  712. 
survives  to  his  companion  if  administration  granted  to  more  than 
one,  713. 
could  not  compound  debts  under  Conveyancing  Act,  1419. 

aecus  under  Trustee  Act,  1893... 1419. 
Duties  of,  727  et  seq.     See  Executor. 

as  to  distribution  under  the  statute,  1225  et  seq.     See  Distri- 
butio-n. 
under  the   customs,    1268. 
a.s  to  payment  of  residue,  1266. 
sale  by,  for  purpose  of  distribution,  1267,  n.  (e). 
what  may  be  done  by,  before  letters  granted,  314  et  seq.    See  ^Probate. 
■  he  could  not  commence  an  action  at  law,  315. 
but  he  might  file  a  bill  in  Chancery,  315. 
semble,  practice  not  altered  by  Judicature  Act,  315. 
a  release  not  binding,  315. 
assignment  not  valid,  315,  317. 
notice  to  be  given  as  administrator  not  effectually  given  before 

letters  granted,  316. 
instances  of  relation  of  letters  to  death  of  intestate,  316,  478, 

1409. 
liable  on  promise  made  before  letters,  1400,  1409. 
if  possessed  of  intestate's  goods  before  letters  granted,  the  Court 

will  require  him  to  find  security,  318. 
admissions  by,  whether  binding,  1515. 
Estate  of.     See  Est-ate. 

rights  of  foreign  administrators,  339  et  seq. 
legacy  to,  894. 

as  such,  whether  he  can  in  any  way  take  beneficially,  903. 
what  arc  assets  in  his  hands,  1271  et  seq.    See  Assets. 
Liability  of.     See  Executor ,  Actions,  Remedies. 
with  the  Will  annexed,  376  et  seq.     See  Administration. 
title  of,  how  proved,  1513. 
administrator  of  executor, 

does  not  represent  first  testator,  174. 

cannot  sue  for  double  value  of  lands  held  over,  though  the 
tenant  has  attorned  to  him,  174,  n.  (c). 
administrator  durante  min-oritate  of  executor  of  executor  repre- 
sents first  testator,  175. 
executor  of, 

who  has  underlet,  his  right  to  rent,  693. 
he  cannot,  however,  distrain,  693. 
administrator  ad  litem,  422,  1631. 

may  often  be  dispensed  with  under  Ord.  XVI.  r.  46... 422,  n.  (a). 
administi'ator  de  son  fort, 

the  law  knows  no  such  appellation,  185,  n.  (c). 

his  agreement  as  such  will  not  bind  him,  though  he  subsequently 

becomes  rightful  administrator,  317.     But  see  1409,  n.  (x). 
payments  made  by  him  to  rightful  administrator,  after  suit  for 
account,  not  allowed,  186. 

ADMIRALTY, 

its  power  of  disposition  of  effects  of  deceased  seamen,  369  et  seq.    See 
Seamen. 

ADMISSION, 

made  by  executor,  &c.  before  appointment,  whether  receivable  against 

him  as  executor,  1514. 
of  one  of  several  executors  will  not  bind  the  others,  1515.    See  1609, 

n.  (5'). 
of  assets,  what  is,  and  the  effect  of  it,  1610  et  seq.     See  Assets. 


INDEX.  1698 

ADVANCEMENT.    See  Distribution. 
of  children  by  their  father, 

provision  of  Statute  of  Distributions  respecting,  1239  et  seq. 
extends  only  to  advancement  by  fathers,  1240. 
by  settlement  of  land,  1241. 

what  is  such  an  advancement,  1241. 
provision  of,  out  of  personal  estate,  1242. 
what  is  so  considered,  1243. 
what  is  not,  1245. 
out  of  legacy   to  infants,   1150.     See  Maintenance. 
interest  on  advances,  rate  of,  1241. 
power  of  executors  as  to,  1153. 

ADVERTISEMENT, 

citation  by,  when  allowed,  354. 

by  executor,  effect  of,  on  claims  of  creditor,  1082,  1418,  1542. 
on  claims  of  next  of  kin,  1082,  n.  (/). 
what  advertisement  is  proper,  1542,  n.   (A). 

ADVOWSON.     See  Church,  517  H  seq. 

executor  of  grantee  of  next  avoidance  of  church  may  grant  before 
probate,  218,  n.    (o). 
when  cliargoable  with,  as  assets,  1284. 
assured  upon  trust,  whether  a  charitable  use  within  seot.  5  of  54  &  55 
Vict.  c.  73... 828,  n.   (s). 

AFFIDAVIT, 

of  account  of  personal  estate.     See  Probate  Duty — Estate  Ditty. 
executor  allowed  to  verify  disbursements  by,  1600. 
■   contents  of  affidavits  and  accounts  for  revenue  purposes  confidential, 
734,  n.  (;«). 

AFTER-ACQUIRED  PROPERTY, 

will  pass  by  Will  executed  before,  4,  145  et  seq.,  1177  et  seq.     See 

Time. 

AGENT, 

authority  of,  revoked  by  death  of  principal,  1337. 

cannot  sue  executor  of  his  principal  in  respect  of  services  after  his 

death,  1337. 
responsibility  of  executor  for  embezzlement  by  his  agent,  1442  et  seq. 

AGRICULTURAL  HOLDINGS  ACTS, 

executors  of  tenant  for  life  who  have  paid  compensation  under,  en- 
titled to  charge  on  holding  for  amount,  551. 

provisions  as  to  property  in  fixtures  erected  by  tenant,  573.  Sec 
Fixtures. 

reetrictions  on  right  of  distress  under,  693,  n.  (c). 

ALIEN.     See  Toreigncr — Domicil. 

Naturalisation  Act,  33  &  34  Vict.  c.   14... 8,  153. 
law  before  Naturalisation  Act,  8. 

when  still  applicable,  9,  n.  (rf). 
capacity  of,  to  make  a  Will,  8. 

Will  must  be  in  conformity  with  law  of  his  country,  9. 
may  be  executor,  153. 
may  be  administrator,  364,  397. 
may  be  a  legatee,  312. 
probate  of  Will  of,  263  et  seq. 
administration  of  effects  of,  340. 
distribution  of  effects  of,  depends  on  domicil,  1254  et  seq. 

ALIENATION.     See  Cnmliiional  Legacies. 
restraint  on,  1010  et  seq. 

ALIMONY, 

not  recoverable  if  in  arrcar  by  the  reprceentativc  of  wife,  G40. 

m  (2) 
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"  ALL  MY  JUST  DEBTS," 
meaning  of,  1323. 

ALLOWANCES.    See  Account. 
of  executor, 

for  his  expenses,  1479,  1535. 

not  allowed  as  a  rule  on  taxation,  1535. 

for  his  trouble,  1480. 

when  entitled  to  commission,  1484. 

remuneration  under  Judicial  Trustees  Act,  1896. ..1485. 
formerly  for  assets  colleced  in  India,  1485. 
still  in   West  Indies,   1486. 
being  a  solicitor  or  attorney  for  his  costs  for  professional 
business  done  by  him  for  the  benefit  of  the  estate,  1481 
et  seq. 
for  payments  to  collectors,  &c.,  1487. 
to  accountant,  1488. 
to  a  solicitor,  1488,  1536. 
for  interest  for  money  advanced  by  him,  1490. 
receiving  money  to  which  he  is  not  entitled,  must  refund,  though 

he  has  paid  it  away  to  creditors,  1490. 
what  an  executor  may  be  charged  with  under  a  reference  of  just 

allowances,  1491,  1536. 
when  he  may  be  charged  on  footing  of  wilful  default,  1491. 
in  the  Probate  Court,  1664. 

of  payments  made  to  creditors  after  a  bill  filed  for  administration 
of  asseis,  795. 

ALTERATIONS, 

in  a  Will.    See  Evidence — Omission — Probate,  manner  of  obtaining — 
Will,  revocation  of. 
at  what  time  presumed  to  have  been  made,  96,  97. 
revocation  by,  95  et  seq.,  103  et  seq. 
probate  in  common  form  of  Will  exhibiting,  how  granted,  233, 

n.   is). 
evidence  as  to,  233. 
attestation  of,  103,  n.  (^). 

AMBIGUITY.     See  Construction — Legatee. 
upon  the  factum,  251. 

what  it  is,  251. 

parol  evidence  to  explain,  252. 
on  the  face  of  a  Will, 

when  evidence  admissible  to  explain,  251,  869,  n.  (<),  909. 

ANCILLARY    PROBATE,    263    et    seq.,    1277    et    seq.      See    Assets— 
D  om  ic  il — Fo  reign  er — Pro  bate. 

"  AND," 

the  word  construed  "  or  "  in  a  Will,  848.    See  881. 

ANIMALS, 

what  pass  to  executor,  what  to  heir,  538. 

Society  for  Protection  of,  from  Vivisection  is  a  charity,  832. 

ANIMUS  REVOQANBI. 
See  Will,  Revocation. 

ANIMUS  TESTANDI, 

Will  must  be  made  with,  79,  n.  (c). 
onus  of  proof  of,  80. 
Will  made  in  jest,  79,  n.  (c). 

ANNUITY, 

definition  of,  624. 

not  a  chose  in  action,  but  an  interest  in  equity,  604,  n.  (6). 
when  it  goes  to  the  heir,  and  not  the  executor,  624. 
question,  whether  real  or  personal  estate,  624. 
apportionment  of,  633  et  seq. 
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ANNUITY— continued. 

queer e  whether  a  coaitingent  debt  in  whole  or  ia  part  till  payable,  787. 
what  passes  by  the  bequest  of  an  "annuity,"  9-i7. 
whether  perpetual  or  for  life,  947. 
bec]uest  to  purchase  for  legatee,  949. 
rights  of  legatee,  949. 
rights  of  married  woman  to  wliom  annuity  bequeathed  subject 

to  a  restraint,  950,  n.  {t). 
how  perpetual  annuity  should  be  valued,  950,  n.  («<). 
given  by  Will, 

the  first  payment  shall  be  made  at  the  expiration  of  the  year 

next  after  testator's  death,   1115. 
interest  on,   1157. 
income    tax    on,    11 10,    n.  (A), 
takes  precedence   over  residuary  gift,    1087. 
whether  payable  out  of  tJio  capital  of  testator's  estate,   10i87, 

n.  (y). 
has  no  preference  in  abatement  over  general  legacies,  1095. 

exception   to    this   rule,    1095,    n.  (/). 
where  deficient  est^at/e  being  administered  by  the  Court,  1096. 
compelling   appropriation  of  sum   by   executer  to  secure  pay- 
ment,  1133. 
who  is  to  sustain  the  loss  consequent  on  any  failure  of  the  fund 

appropriated,    1133. 
value  of,  how  ascertained,  950,  n.  («). 
personal,  not  within  stat.  3  &  4  Will.  IV.  c.  27,  s.  42.. .1641, 

n.  (?■).     _  /    _ 

where  not  in  arrear  annuitant  cannot  apply  for  administration, 

787,  1621. 
right  to  retain  surplus  income  to  meet  deficiency,  1134. 

ANTE-NUPTIAL  SETTLEMENT.     See  Hmhand  and  If'i/e. 
of  money,   jewels,  &c.,  by   the  husband,  581. 
agreement  in  writing,  581. 

ANTICIPATION, 

property  of  a  Carried  woman  with  a  restraint  on,  cannot  give  rise  to 
an  election,  1184. 

form  of  judgment  against  married  woman  in  regard  to  sucli  pro- 
perty,  1551,    n.  (<). 

APPEAL, 

respe<ting  grants  of  probate  or  letters  of  administration,  458. 

suspends   the   former  sentence,   473. 
to  what  Court  formerly    458. 
now  from  Probate  Division  to  Court  of  Appeal,  458. 

time  within   which  must  bo  brought,  458. 

notice  of,   when  to  bo  given,  458. 
from  equitable  jurisdiction  of  County  Court,  1G72. 

APPOINTMENT.  See  Power. 
of  debtor  as  executor,  1053. 
of  creditor  as  executor,  1058. 

wliat  the  Court  will  do,  if  no  exercise  of  power  of  selection,  882. 
resulting  trust  on  failure  of,  1202,  n.  («). 
of  executor,  5,   159.     See  Executor. 

APPORTIONMENT, 

under  33  iV  34  Vict.  c.  .35... 633  ef.  seq. 
of  rent,  633. 
of  annuities,  633. 

whether  annuity   a  contingent  debt   till   day   of  payment, 
qnwre,  786,   n.  (i),  1129. 
of   dividends,    633. 

of  other  periodical  payments,  633,  ib'ul.  n.  (;). 
of   a   bonus,  634,    n.  (/•). 
interpretation  of  terms,  635. 
when  apportioned   part  payable,  635. 
remedies  for   recovery  of,  635. 
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APPORTIONMENT— c<w  ^f«  wffc?. 

whether  Act  retrospective,  636,  n.  (a;). 
Act  not  to  apply  to  policies  of  assurance,  636. 
nor  where   stipulation  to  contrary,   636. 
of  losses  on  trust  investmente,   as  between  tenant  for  life  and  re- 
mainderman,   1123,    n.  (w). 

APPEENTICE, 

executor  of  maater  has  no  interest  in,  627.     See  607,  n.  (A). 

provisions  as  to  parish  apprentices  by  stat.  32  Geo.  III.,  628. 
not  liable  on  covenant  to  instruct  the  apprentice,   1336,   1385. 
secus,  as  to  maintenance,   1385. 

but  a  magistrate  cannot  order  it.   1385,   n.  (Jc). 
profits  from  labour  of,  assets,  1274. 

action  not  maintainable  for  return  of  part  of  premium  on  deeth 
of  master  or  apprentice,  629. 

APPROPEIATION.     See  Assemt.^ 

of  testator's  property  in  satisfaction  of  claims  of  executor  or  ad- 
ministrator, 491. 
of  testator's  property  in  satisfaction  of  a  legacy  or  sliare  in  residue, 

1196.  i 

of  legacies  payable  in  futwm, 
doctrine  of,   1129. 
suggestion  of  insolvency  of  executor,   or  of  a  devastavit,   not 

necessary  to  compel,  1129,  1130. 
where  a  certain  sum  of  money  is  given  on  a  contingency,  1132. 
who  miLst  bear  the  losses  or  enjoy  the  profits  incident  to, 
113'2,   1430. 
costs  of  a  suit  to  secure  legacy  to  an  infant,  1138. 
to  secure  bequest  of  annuity,  1133. 
of  legacy   where  the  amount  of  the  testator's  debts  is   contingent, 

1135. 
of  assets  to  legacy  prevents  exercise  of  right  of  retainer  for  debt  to 

estate,  1107,  n.  (^). 
of  assets,  how  far  affected  by  Land  Transfer  Act,  1897... 1196. 

ARBITRATION, 

when  executor  may  proceed  on  submission  by  testator,  676. 
when  award  made  after  testator's  death  valid,  677. 
cannot  be  enforced  by  attachment,  676,  n.  (w),  1587. 
when  executor  liable  as  such  on  a  promise  to  jjay  the  sum  awarded, 
1395,  1396. 
when  personally  liable  on  a  submission,   1406. 
executors  or  administrators  may  compound  and  refer  to  arbitration, 

under  Trustee  Act,  1893... 1419. 
old   law    as  to  \ad'ministrators\,    1419. 

ARCHBISHOP, 

his  options  passed  to  his  executor,  519. 
what   his    options   wer^   619. 
now  obsolete,  519,  n.  (^). 

ARMOUR, 

of  deceased  set  up  in  a  church  an  heirloom,  554. 

ARMS, 

exemplification  of  grant  of,  whether  an  heirloom.  5-54. 

ARREARS.     See  Apportiontn-ent — Rent. 

of  rent,  pass  to  executor  in  all  cases,  632  et  seq.,  G42. 
of  interest  will  not  pass  by  the  bequest  of  the  debt,  952. 

nor  the  debt  by  a  bequest  of  the  arrears,  952. 
of  pin  money  will  not  pass  to  wife's  executor,  639. 

nor  of   alimony,  640. 
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AEEEST, 

abolition  of,  for  debt  by  "  Debtors  Act,  1869,"  1648. 

when  defendant  may  be  arrested  on  afBdavit  by  plaintiff  that  he 

intends   leaving    England,    1648. 
practice  as   to,   1649. 
defaulting  trustee  not  protected  from  arrest  by  Debtors  Act,  1649. 

ARTICLED  PUPIL, 

no  return  of  premium  on  death  of  solicitor,  629. 

«  ASCERTAINED," 

word  construed  "  made  certain,"  850. 

ASCERTAINMENT, 

of  a  class,  period  of,  852  et  seq. 

ASSAULT, 

action  for,  does  not  survive  to  executor,  608,  610. 
nor  against  him,  133&. 

ASSENT, 

of  executor  to  devise  of  real  estate,  1102. 
of  executor  to  legacy,  1099  ef  seq. 

necessity  of,  to  complete  legatee's  title,  1099. 

although   testator   direct  him   to    take   possession    without, 

1100. 
where  a  testator  forgives  a  debt,  1100. 
to  bequest  of  government  stock,   1101. 
if  legatee  takes  the  legacy  without  assent,  the  executor  maj 

have   trover,  .1101. 
if  executor  refuse  without  a  cause,  he  may  be  compelled  in 

equity    to   assent,    1102. 
the  l^atee  has  a  transmissible  right  without  assent,  1100. 
what  shall  constitute,  1102. 

not  essential  for  its  efficacy  that  it  should  confer  a  legal 

interest,   1112. 
presumed  assent,   1105. 
conditional   assent,    1105. 
by    wliom,    1106. 
effect  of,  1106. 

after,  action  lies  agiainst  executor  for  a  specific  l^acy,  1106. 
in  what  cases  it  may  be  retracted,  1107. 
relation  of,  to  death  of  testator,  1107. 
when  he  is  one  of  several  executors,  711. 
executor's  assent  to  his  own  legacy,  493,  1108. 

in  case  he  dies  without  proving  the  Will,  215. 
necessity  of,   1108.  " 

when  implied,   1108. 

effect  of  entry  by  executor  when  a  term  of  years  is  bequeathed 
to  him,    1109. 
taking   possession   of  chattels   bequeathed   to  him   for 
life,  1112. 
when  he  renounces  probate,   1113. 
when  he  is  one  of  several  executors,  711,  1113. 

ASSETS.     See  Devaiffarit — Estate — Executor,  power  of. 
meaning  of  the  term,  1270. 
following  assets,  693,  1081,  1613,  1633. 
rights  of  next  of  kin  as  regards,  1084,  n.  («'). 

what  are  ler/al  assets  in  tlie  hands  of  an  executor  or  adnuaisfcrator, 
1271  'et  seq. 
of  an  executor  of  an  executor,  486,  487. 
assets  which  wore  never  in  testator,  1271. 
by  contract,    1271. 
lease  renewed  by  executor,  1271. 
by  remainder,   1272. 
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ASSKTS—roontinued. 

what  are  legal  assots,  &c. — continued. 

assets  which  were  never  in  testator — continued. 
by  increase,    1272. 

young  of  cattle,   1272. 
profits  of  land  demised,   1272. 
profits  of  trade,  1272,  1465. 

goodwill,    1273,    n.  (s). 
profit-s  of  share  in  a  newspaper,  1273. 
profits    of    physical    nostrums,    1273. 
profits  arising   from  the  labour  of  apprentices,   1274. 
by  condition,   1274. 

things  pledged  by  testator,  1274. 
property  of   testator,  wherever  situate,   1275. 

whether  Court  here  wUl  administer  foreign  assets,  1277. 
foreign   assets    will  be  administered   according  to   lex 
domicilii,    but   priority   of   creditors    settled   by    lex 
fori,   12&1. 
an  executor   may  sue  here,   in   respect  of  foreign  assets, 
without  foreign  probate,  269. 
leasehold  in  Ireland,   1275,   n.  {d). 
stock   in   foreign  funds,    1275. 

chattel  intei-est  in  lands  by  law  of  foreign  countries,  1275,  n.  (<f). 
property  in  India,   1281. 

next  avoidance  of  a  church,  not  assets,   1284. 
damages  recovered  on  qimre  impedif,   1284. 
office   for    years,    1285. 

what  assets  considered  as  come  to  hand,  1282. 
choses  in  action,  how  far  assets,  1283. 
estates  pur  outer  vie,  1285. 

of  any  person  who  shall  die  after  1st  January,  1838,  under 

1   Vict.    c.   26... 1285. 
of  any  person  dying  after  1st  January,  1898,  under  Land 
Transfer   Act,    189 7...  1286. 
property   to   which  executor  is  entitled  as  persona  designafa, 

894,  903  et  seq. 
property  in   testator  as  trustee,    1287. 
effect  of   Conveyancing  Act,    1881. ..1287. 
promissory   note   to  testator   which   he  declared   he  would  not 

enforce,  1287,  n.  (h). 
terms   attendant   on  inheritance,    1288. 
fund  for  specific  purpose  not  general  assets,  1288. 
if  executor   dies,   the  assets  are  not  liable  ,to  his  debts,  486, 

ibid.  n.  (o). 
property  assigned  in  fraud  of  creditors,  1289. 
what  assets  shall  be  considered  as  come  to  hand,  so  as  to  charge 
the  executor,   1281,  1556,  n.  (e).     But  see  1425  et  seq. 
what  are  equitable  assets  in  the  hands  of  an  executor,  1289. 
distinction  between  legal  and  equitable  assets,  1290. 
equity   of   redemption,    1292. 
proceeds  of  sale  of  real  estate,  1292. 
assets  partly  legal  and  paj-tly  equitable,  1293. 
beneficial  interest   under  a  power,    1293. 

term  of  yeai^  which  has  merged  by  the  executors  purchasing  the 
reversion,  488. 
whether  fund  appointed  under  general  power  passes  to  the  executor 

"as  such,"   1296. 
real  assets  in  the  hands  of  the  heir  or  devisee,  1298. 
in  the  hands  of  the  executor,  1297  et  seq. 
Stat.  1  Wm.  IV.  c.  47... 1299. 
Stat.  3  &  4  Will.  rV.  c.  104... 1301. 
heir  or  devisee  personally  liable  as  well  as  land,  1302. 
exoneration  of,    1305  et  seq.     See  Exoneration. 
of  marshalling  the  assets,  1324. 
in  favour  of  creditors,   1324. 
in  favour  of  legatees,   1325  et  seq. 
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ASSi:.TS— continued. 

of  marshalling  the  assets — co-ntlnued . 

in  favour  of  widow  in  respect  of  her  paraphernalia,  591,  1331. 

assets  not  marshalled  in  favour  of  charitable  bequests,  1329. 

assets  partly  legal  and  partly  equitable,  1293. 
order  in  which  applied  in  payment  of  debts,  1330. 
admission  of, 

effect  of,   1597,  1609. 

what  amounts  to,  1569  et  seq.,  1597,  1610.     See  also  1564. 
executor  cannot  purchase  from  himself,  699,  1-470. 
appropriation  of,  in  satisfaction  of  a  legacy  or  share  in  residue,  1196. 
how  the  effects  which  an  executor  takes   as  such  may  become  his 

own,  491,  793,  1274. 
power  of  executor  to  alien,  489,  693  et  seq. 

when  they  may  be  followed,  693,  1081,  1189,  1613,  1633. 
proof  of,   under  plea  of   plene  administravit,   1569   et  seq. 
when  a  sufficient  consideration  to  charge  an  executor  personally  o;: 

his  own  promise,   1401. 
suit  in  equity  for  discovery  of,  1591. 

ASSIGNEE.     See  Bankrupt. 

administrator  cannot  take  as,  by  piirchase,  537. 
when   executors    and    administrators    take    by    contract    as    asaigne, 
607,  663. 
on  contract  to  be  performed  on  day  whieli  happens  after  tes- 
tator's death,  663. 
executor  of  lessee  sued  as,  for  rent  incurred  after  testator's  death, 
1371  et  seq. 
for  repairs,   1377. 

not  liable  as,  after  assignment  of  lease  by  himself,  1376. 
when  he  may  proceed  by  originating  summons,  1525. 

ASSIGNMENT.     See  Executor,  Administration. 
of  trust  term,  limited  administration  for,  421. 
power  of   administrators  as  to  assignment  of  deceased's  pi-opertj-, 

400,   410. 
of  lease,  by  executoi-s,  when  restrained  by  condition  not  to  assign, 
702. 
its  effect  on  the  liability  of  executor  of  lessee  to  pay  rent  after 
testator's  death,   1376. 

ASSUMPSIT.     See  Torts. 

lies  for  executor  for  damage  in  testator's  time,  608  et  seq. 

for  damage  in  his  own,  658. 

for    copyholder's    fine,   636. 
lies  against  executor  for  wrongs  of  testator,  .1340. 

ASSUEANCE, 

power  of  executors  of  assuror  to  re-assure,  706. 

of  assured  to  procure  endorsement  of  policy  against  fire,  706. 

«  AT  THEIR  DEATH," 

construed  "  at  the  death  of  each  rosi)eetively,''  850. 

ATTACHMENT, 

when   the  Court  will  order  to  issue  against  person  disobeying   it.s 

orders,    223,    n.  (i). 
of  debt  due  to  estate  of  executor  under  Ord.  XT.»V.,  1578,  n.  (A). 
executor  failing  to  carry  out  an  award  not  liable  to,  1587. 
defaulting   executor   becoming  bankrupt  not   liable   to,    1614. 
against  wife  executrix,  1646. 

ATTAINTED  PERSONS, 

distinction  between   lands  and   goods   and  chatteN  iw  to  forfeiture 

upon  attainder,  50. 
may  sue  as  executors,  155. 
goods  of  idcccased  not  forfeited  by  executor's  attainder,  48-t. 
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ATTESTATION.     Se©  Will,   form  and  manner  of  making — Witnesses. 
in  case  of  Wills  of  personalty  made  before  Jan.  1,  18-38. ..61,  n.  (gr). 
of  aJl  Wills  made  on  or  after  Jan.  1,  1838... 61  et  aeq. 
no  form  necessary  but  desirable,  68. 
clause  no  part  of  Will,  68,  n.  (/). 

ATTORNEY.     See  Costs,  Solicitor. 

grant  of  letters  of  administration  to,  350,  383. 
of  next  of  kin,  350,  437. 

functions  and  liabilities,  350. 
sureties  te  the  bond,  352,  434,  436. 
authority  to  attorney  to  apply   for,  350,   n.  (A). 
to  attorney  of  executor,  383. 

consequences  of  such  administration,   383. 

does  not  break  chain  of  representation,  383. 
revocation  and   termination  of,  383,   384. 
form  of,  384. 
of   executor,    grant  of   administration   to,   durante  ubsentid  of  the 
executor,   383,   413,  n.  {rj). 
effect  of  return  of  executor,  383,  413. 
authority  of,  is  determined  by  the  death  of  client,  677. 
power  of, 

executor  making  payments  under,  not  liable  by  reason  of  the 

death  of  party  giving  it,  677. 
given  by  executor,  his  liability  for  acts  done  under,   1408. 
executor  cannot  exercise  a  power  of  sale  by,  705. 
warrant  of,  where  executor  may  enter  judgment  upon,  675,  1587. 

AUDITA   QUERELA, 

relief  by,  when  executor  obtained  judgment,  and  then  the  probate 

was  revoked,   1516. 
abolished  by  Judicature  Acts,  1516. 
application  for  stay  of  execution  now  the  proper  proceeding,  1516. 

AUNT, 

her  degree  as  next  of  kin,  1251. 

grandfather  preferred   to  her,   333,    1251. 
great-grandfather  shall  share  with  her  in  distribution,  1251. 
so   shall   nephews  and   nieces,    1251. 

AUTER  VIE.     See  Estate  p-ur  Atiter   Vie. 

AUTHOE, 

undertaking  to  write  a  work  and  dying  before  completion,  his  exe- 
cutor not  liable,  1335. 

AVOWEY, 

by  executor  of  underlessee, 

for  rent  accrued  since  testator's  death, 

must  state  the  quantity  of  the  testator's  estate,  630. 

AWARD.     See  Arbitration. 


BAIL  BOND, 

executor  of  assignee  of,  may  bring  an  action  upon  it,  607. 

BANK  OF  ENGLAND.     See  Stool-. 

bonus  given  by,  passes  to  legatee  of  capital,  1180. 

bound  to  recognize  executor's  right  to  stock  of  deceased,  627. 

BANKER, 

metliod  of  taking  partnership  accounts  in  case  of,  between  deceased 

and   surviving    partners,   497,    n.  (r). 
loss  by  failure  of, 

when  executor  liable  for,  1443. 
provisions  of  Trustee  Act,   1893... 1448. 
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BANK  NOTES, 

when  they  pass  by  a  bequest  of  '•  effects,"  "  goods,"  A:c.    931. 
of  "money,"  941. 

BANKRUPT.     See  Bankrwptcy. 
appointed  executor, 

probate  must  be  granted  to,  156,  287. 
control  of,  by  appointing  at  receiver,  157. 

by   requiring   security,   287. 
receiver  will  not  be  appointed  if  testator  knew  executor  to  be, 

157. 
assignees  of,  will  be  restrained,  on  petition  in  the  bankruptcy, 

from  paying   over  the  fund   to  him,    157,   n.  {g). 
propounding   a   Will  must   find   security   for   costs,   287. 
cannot  be  appointed  administrator,  364.     See  also  338. 
executor  becoming  bankrupt, 

the  goods  of  the  testator  do  not  pass,  485. 

what  are  goods  within  "  reputed  ownership  "  clause,  485,  n.  (i). 

receiver  appointed,  to  whom  assignees  shall  account,  485. 
money  handed  over  by  mistake  to  trustee  in  bankruptcy  ordered 

to  be  restored,  485.    . 
forfeiture  of  lease,  in  case  lessee  or  his  executor  shall  become 

bankrupt,  485. 
where  he  is  residuary  legatee,  486. 
specific    legacy    to,    not   exclusively    applicable   to   make   good 

devastavit,    1613. 
guilty   of   devastaifit  cannot   prove   under  his  own   bankruptcy 
without    an    order,    1614. 
his  co-executor  may,   1614,   n.  (o). 

dividends  should  not  be  allowed  to  come  to  his  hands,  1614, 
from  what  time  debt  on  devastaint  due,  1614. 
when  protected  from  attachment,  1614. 
costs  of  defaulting  executor  becoming  bankrupt,  1653. 
when  debt  of  bankrupt  executor  discharged,  1653. 
by  carrying  on  the  trade  of  test-ator,  1414. 
plea  by  executor  of  bankruptcy,  1554. 
executor  of, 

not  entitled  to  his  chosen  in  action,  639. 

can  maintain  trover  against  every  one  but  assignee,  482,  497. 
legatee, 

to  whom  the  interest  in  the  legacy  belongs,  812,  1011. 
condition  as  to  legateie  becoming  bankrupt,   1011. 
when  executor  may  retain  or  set  off  against  bankrupt  legatee  for 
debt  to  estate,  1051,   1052. 
when  executor  may  set  off  debt  of  husband  against  the  legacy, 
&c.  to   the  wife,   1052. 

BANKRUPTCY.     See  Bankrupt. 

notice,  when  executor  entitled  to  issue,  1516,  n.  (r). 
trustee  in,  husband's  right  to  admitiister  to  wife  doo^  not  pass  to, 
though  Court  will  sometimes  grant  administration  to 
trustee,   322. 
heir-at-law  of  "wife  Inust  renounce  or  bo  cited  since  L.  T. 
Act,  1897,   if  any  real  estate.  322. 
when  executor  authorized  to  employ  assets  in  a  firm  that  bocomet" 
bankrupt,    he    cannot   prove   against   the   bankrupt  cstjvto.    1413, 

"•f'7)-  ... 

administration  of  insolvent  cstato  may  be  in.  on  petition  by  credi- 
tor, 773,  1628. 

gift  over  on,  854,  n.  (/).\  1011.     Soo  CoruflfionnI  T^/'f/ncies. 

of  judgment  creditor,  trustee  in,  execution  by,  1516. 

BANKRUPTCY  RULES, 

certain  of,  to  prevail  in  the  Bdminisfcrafcion  by  the  Court  of  nn  insuffi- 
cient estate,  770. 

Preferential  Payn)ent<j  in  Bankruptcy  Act,  1888.  applies  to  the 
administration  of  insolvent  ostato^  in  the  Chancery  Division.  772. 
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BARRISTER 

drafting  Will  xindor  which  he  benefits,  ii2,  n.  (m).    See  Beneficiary. 

BARRY  V.  BUTLIN,  rule  in,   discussed,  84,  86. 

BASTARD, 

admiiiiatration  of  effects  of,  343  et  seq. 

where  ho  dies  without  relations,  and  leaves  a  WUl  of  part  only  of 

his  property,   344. 
where  bastard  loaves  a  widow  but  no  children,  344. 

right  of   widow   under   Intestatos'    Estates   Act,    1890... 344. 
riglit  of  Orown  when  dying  intestate  without  children,  344  et  &eq. 
Land  Transfer  Act,  1897,  does  not  bind  the  Crown,  347.        , 
distribution  of  effects  of,   1253. 
where  uiember  of  certain  societies,  distribution  of  effects  on  intestacy 

as  if  legitimate,  374. 
capability  of  taking  as  legatee,  863,  865. 

under  the  description  of  "  child,"  863. 
personal  representative  of  mother  of  bastard  not  liable  to  maintain 

him,  1345. 
not  a  child  within  Lord  Campbell's  Act,  614,  n.  {d). 
legitimate  by  law  of  father's  domicil  entitled  under  Stat,  of  Dis- 
tributions,   1255,    n.  (f/),    1262,   n.  (/(). 
or  under  gift  to  children,  866. 

BEDS, 

when  they  are  heirlooms,  552. 

BEES, 

when  they  pass  to  an  executor,  540,  n.  (J). 
are  the  subject  of  larceny,  ibid. 

BENEFICE.     See  Church. 

distinction  between  donative  and  presentative,  518,   519. 
Benefices  Act,    1898   (61   &  62  Viet.   c.  48),   1285,   n.  (a). 

BENEFICIARY, 

drawing  Will  in  liis  own  favour,  83  et  seq.,  249,  ibid.  n.  {g),  442, 
n.  («),   445,   n.  (/),   1656. 

BILL    IN    EQUITY.      See    Adininistration    Action,    Originating    Stmi- 
mons,  Retnedies. 

BILL  OF  EXCHANGE.     See  Pramismry   Note. 
given  to  fem,e  covei-t, 
dum  sola,   641. 
during  coverture,  641. 
discounted  by  one  of  several  executors  out  of  testator's  money  will 
not  enable  executor  to  sue  with  co-executor  as  indorsee  for  value, 
493. 
given  or  endorsed  to  executor,  as  such,  he  may  sue  upon  it  as  exe- 
cutor, 659,  660. 
endorsed  to  administrator  after  testator's  death,  661. 
power  .of  executor  to  endorse,  704. 

whether  one   of  several   executors  of  holder  of,   can  endorse,    709, 
n.  (d). 
whether   one   of   several   administrators.    713,    n.  (/;). 
not  duo  till  after  testator's  death,  executor  liable  upon,  1334. 
made  payable  at  a  time  certain  after  the  death  of  the  testator  bears 

interest  from   date,   1393. 
when  executor   personally  liable  upon,    1403. 
executor   endorsing    personally   liable,    1403,    n.  (w). 
unless   he   endorse  in   representative   character,    704,    n.  ((/),    1403, 

n.  (w). 
presentment  of,  by  executor,  kc,  1517. 

whether  delay  excusable  in  such  case,   705,   1517,  n.  (y). 
to  executor,  &c.,  705,  1588. 
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BILL  OF  EXGRAIUGE— continued. 

notice  of  dishonour  to  executor,  &:c.  of  drawer  or  endorser,  1588. 
when  drawee  dead  may  be  treated  as  dishonoured  or  presentment 

made  to  executor,  705. 
where  presentment  to  be  made  in  such  cases,  705. 
given  by  a  stranger  for  debt  of  one  deceased,  182. 
effect  of  holder  making'  accepter  executor,   1588,  ibid.   n.  (<). 
by  what  words  bill  will  pass  to  a  legatee,  932. 

how  an  executor  should  declare  upon  it,  if  he  intends  to  rely  on  a 
promise  to  himself  to  bar  the  statute  of  limitations,  1506. 
non  as^tmpsit  a  good  plea,   1506. 

BILL  or  EXCEPTIONS, 

sci.  fa.  against  executors  of  judge  to  certify,  1391. 
abolished  by  the  Judicature  Acts,  1391,  n.   (k). 

BILLS  OF  SALE  ACTS, 

when  growing  crops  within,  543,  n.   (A). 

BIRDS, 

when  they  pass  to  executor,  539,  540. 

BISHOP.     See  Ordinary. 

executor  of,  has  no  right  to  present  to  vacant  benefices,  where  advow- 
son  part  of  temporalities,  518,  519. 

BLANK  SPACES, 

in  the  body  of  a  Will  unobjectionable,  60. 

Court  of  Construction  vdll  fill  up,  910.     See  455,  1222,  n.  {z),  and 
Construction,  Evidence. 
by  reference  to  original  Will,  910,  n.  (J). 

BLIND, 

capacity  of,  to  make  a  Will,  13. 
Will  of, 

must  be  read  to  testator,  and  acknowledged  by  him  before  wit- 
nesses, 13,  249. 
acknowledgment  without  reading  over  insufficient,  13. 
need  not  be  read  before  subscribing  witnesses,  13. 
single  oath  of  writ/cr  sufficient,  13,  n.   (z). 
where  testator  is,  attestation  of  Will,  68. 
probate  of,  249. 

BONA  NOTABITAA, 

archbishop's  prerogative  under  the  old  law,  where  the  deceased  left 
bona  notabilia  in  another  diocese  than  tliat  wherein  he  died, 
202. 
abolished  by  the  Probate  Act,  202. 

BONA  VACANTIA.     See  Residue. 

to  whom  they  should  go,  1218,  n.  {(I). 

BOND, 

lost,  may  be  put  in  suit,  1425. 

executor  liable  upon  bond  of  testator,  though  not  named,  1334. 

though  not  duo  till  after  his  death,  1334. 

when  liable  on  a  joint  bond,  1353. 

joint   and    several,    what   words   constitute,    1355,    n.    (ji).      Soe 
1352,  n.  (e).  > 

executor  paying  interest  on,  does  not  admit  assets,  1573. 
to  feme  covert, 

given  dum  sola,  641. 

to  husband  and  wife  during  coverture,  641. 

to  wife  alone  during  coverture,  642. 
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BOND — continued. 

Scotch  heritable,  descends  to  heir,  606,  n.  {b). 

heir  not  put  to  election  as  to,  1187. 
to  executor, 

he  cannot  sue  upon,  as  executor,  661. 

as  security  for  loan  of  assets  to  his  fellow  executor,  may  sue  on, 
719. 
administrator's  bond,   428.      See   Administration. 
Stat.  22  &  23  Car.  II.,  428. 
repealed  by  Court  of  Probate  Act,  429. 
'bond  debt, 

its  rank  as  to  payment  by  executor,  782. 

when  executor  co-obligor,  can  retain,  808. 
joint  bond,  1353. 

co-obligor,    having    paid    the    bond,     not    a    specialty 

creditor,  808,  n.   (q). 
but  surety  to  the  Crown  who  has  paid  the  debt  is  en- 
titled to   Crown's   priority,    808,    n.    (q). 
voluntary  bond,  783. 
usurious  bond,  or  ex  tio-'/n  causa,  784. 
bond  for  payment  of  money  at  a  future  day,  784. 
on  a  contingency,  785. 
if  the  obligee  makes  the  obligor  his  executor,  the  debt  is  released, 
1053. 
co-obligor  appointed  executor,  1054. 
effect  of  the  obligor  making  the  obligee  his  executor,  1058. 
•when  it  does  or  when  it  does  not  pass  under  the  bequest  of  " goods" 

or  like  words,  931   et  seq. 
what  will  pass  under  words  "bonds  and  securities,"  944. 
bequest  of  debt  due  on,  does  not  pass  arrears  of  interest,  952. 
bequest  of  "  foreign  bonds  "  does  not  pass  colonial  bonds,  943. 

BONUS, 

when  legatee  of  stock  entitled  to,  1180. 
whether  capital  or  income,  634,  n.  (r). 

BOOKS, 

what  passes  by  bequest  of,  953. 
what  words  will  pass,  939. 

BOOKSELLEE, 

executor  of,  bound  to  continue  a  work  published  in  parts,  1415. 

BOROUGH-ENGLISH, 

land  descending  in,  not  considered  an  advancement,  1241. 

BREACH  OF  PROMISE, 

action  for,  619,  n.   {q),  1335,  n.  («<)• 

BREACH  OF  TRUST.     See  Devastavit,  1416  et  seq. 

protection   of   executors   in   case   of,   under   Judicial  Trustees  Act, 
1896...  1448  et  seq. 

BREWING  UTENSILS.     See  Fixtures. 

when  they  pass  by  devise  of  the  brewhouse,  569. 

BRIEFS, 

money  collected  on,  for  charity,  whether  it  goes  to  executor,  636. 

BROKER, 

liability  of  executor  for  default  of,  1442  et  seq. 
preferred  in  degree  of  kindred  to  grandfather,  334,  1250. 


INDEX.  1706 

BEOTHERS  AND  SISTERS, 

of  half-blood  fully  entitled,  333,  337,  1249. 

of  intestate,  shall  share  in  distribution  with  their  mother,  1247. 

though  the  intestate  left  a  widow,  1248. 
children  of, 

when  they  shall  share  in  distribution  with  the  intestate's  mother, 

1249. 
when  they  take  per  capita,  and  when  per  siirpes,  1252. 
representatives  of, 

not  allowed  beyond  children  of  brothers  and  sisters  of  inteetate, 
1228,  1249,  1252. 
not  to  share  with  intestate's  mother,  1249. 

BUILDING  ACT, 

liability  of  executors  under,  1378. 

BUILDING  SOCIETY, 

when  representation  not  necessary  to  member  of,  373. 

BUSINESS.     See  Trade. 

duty  of  executor  or  administrator  with  regard  to,  1536. 

what  amounts  to  an  authority  under  the  Will  to  carry  on,  1414. 

right  of  executor  and  ^idministrator  respectively  to  indemnity,  where 

carried  on  after  testator's  death,  1536,  1538,  1618. 
rights  and  remedies  of  creditor  of,  for  debt  incurred  after  death  of 

testator,  1616. 
legacy  of  share  of,  1384. 

BUST, 

by  what  words  it  will  pass  in  a  Will,  937,  n.  («<)• 


CMTEBORUM  GRANT.     See  JIi(sband  and  Wife,  Administration  tem- 
porary and  limited. 
in  case  of  feme  covert,  297,  298,  326. 
in  general  cases,  298,  425. 
in  case  of  person  dying  without  next  of  kin  partially  intestate,  344. 

CAMPBELL'S,  LORD,  ACT,  613  et  Keq.     See  Action,  Torts. 
action  under,  does  not  bar  other  rights  of  action,  616. 
though  no  action   brought  under,  Chancery   Division   has  power  to 
apportion  compensation  money,  615,  n.  (/). 

CANAL  SHARES, 

whether  real  or  personal  property,  625. 

CANCELLATION, 

of  Wills,  95  et  seq.     See  Will,  revocation  of — Alteration. 

onus  of  showing  to  be  the  act  of  the  testator  on  those  who  oppose 
the  Will,  114. 

CAPITA,  PER.     See  Pei-  Capita. 

CAPITAL, 

when  gift  of  income  passes,  946. 
when  gift  of  income  vests,  982  et  seq. 
and  income, 

rules  for  determining,  in  case  of  wasting  »e<'uritie«,  1121  et  seq. 

how  debts  should  bo  paid  in  reference  to,  1122,  n.  («). 

CAROOME, 

whether  it  passes  to  executor,  630. 

CARRIER, 

action  of  assumpsit  will  lie  against  executor  of,  1340. 
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CASES, 

iise  of,  in  construing  a  Will,  842,  n.  (a). 

CASH, 

bequest  of,  940,  n.  (o). 

CATTLE, 
young  of, 

assets  in  hands  of  executors,  1272. 

fallen  since  death  of  testator,   pass  to  specitic  l^atec  of  the 
parent,  1154. 
what  passes  by  bequest  of  a  flock  of  sheep,  1178. 

CAVEAT, 

entry  of,  in  Probate  Court,  464. 

CERTIOEAEI, 

where  it  lies  for  an  executor,  674. 

to  remove  a  presentment  or  coroner's  inquest  of  felo  de  se,  674. 
where  it  lies  against  executor  of  judicial  officer,  1391. 

CESTUI  QUE  TRUST, 

may  proceed  by  originating  summons,  1525. 

CHAIN  OF  REPRESENTATION.     See  Executor  of  Executor,  Adminis- 
tration de  bonis  non. 
what  it  is,  174. 
when  broken,  220,  335. 

CHAMBERLAIN  OF  LONDON.     See   Orphans. 

CHANCERY  DIVISION, 

of  High  Court  of  Justice,  whether  it  has  jurisdiction  to  grant  probate, 
204,  205. 
or  to  revoke  probate,  205,  457,  n.  (6). 
will  not  appoint  a  receiver  if  administration  pendente  lite  might  be 

obtained,  409. 
proceedings   in.      See    Action,    Administration    Action,    Originating 

Su>n?nons,  Parties,  Remedies. 
transfer  of  administration  actions  to,  from  County  Court,  1668. 
transfer  of  administration  actions  from,  to  County  Court,  1624,  1668. 
transfer  of  administration  actions  from,  to  Bankruptcy,  771,  1628. 
transfer  of  actions  against  executors  to,  after  administration  order, 
1626. 

CHARGE.     See  Exoneration. 

of  debts  on  land,  where  it  gives  executors  an  implied  power  of  sale, 
501.     See  Estate,  quantity  in  possession. 
what  shall  be  sufficient  to  charge  the  real  estate  with  debts  and 
legacies,  503,  1316,  n.    (m),  1316,  n.   (z). 

CHARGES  AND  EXPENSES, 

what  allowed  to  executor,  1479,  1535,  1655.     See  Allowances. 
should  be  included  in  executor's  accounts  and  not  in  his  bill  of  costs, 
1534. 

CHARITABLE  USES, 

bequest  to,  814  et  seq.     See  884. 

devise  of  reversionary  interest  in  real  estate  to,  818,  n.  (¥). 

stat.  51  &  52  Vict.  c.  42  amends  and  consolidates  Mortmain  Acta, 
817. 
provisions  of,  817  et  seq. 

to  what  sort  of  property  Mortmain  Acts  apply,  820. 
to  what  sort  of  property  they  do  not  apply,  822. 
to  what  sort  of  bequests  they  apply,  823. 
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CHARITABLE  \JSES~continued. 

devise  of  reversionary  interest  in  real  estate  to — continued. 
etat.  51  &  52  Vict.  c.  •42,  <k.c. — continued. 

bequests  with  a  discretionary  power  to  executors  to  lay  out 

in  land  or  otherwise,  826. 
covenant  to  invest  upon  charitable  trusts,  827. 
does  not  apply  to  a  devise  by  a  freeman  of  London,  827. 
provisions  of  Mortmain  Act,  1891... 827  et  seq. 
definition  of  "  land  "  in,  827. 
land  assured  by  Will  for  charitable  purpose  to  be  sold, 

828. 
land  after  expiration  of  time  limited  for  sale  to  be  sold 

by  Charity  Commissioners,  828. 
personal  estate  by  Will  directed  to  be  laid  out  in  land, 

829. 
power  to  retain  land  in  certain  cases,  829. 
Act  only  applies  to  Wills  of  testators  dj-ing-  after  com- 
mencement of  Act,  829. 
assets  not  marshalled  in  favour  of  a  charity,  829. 
"what  are  uses  within  the  Acts,  830. 

exceptions  to  the  statute,  as  to  the  Universities,  835. 
as  to  land  in  Scotland,  836. 

bequests  of  land  in  Ireland  or  the  colonies,  836. 
of  proceeds  of  land  to  be  laid  out  in  Scotland,  836. 
cases  of  bequests  to  legatees,  accompanied  by  bequests  to 

charity,  836. 
gift  over  if   the   previous   gift   should   be  void  under   the 

statute,  837. 
gift  over  on  failure  of  previous  gift,  834. 
on  whom  void  bequests  devolve,  837. 
cy-pres  doctrine,  817,  838. 

indefinite  bequests  for  benevolent  purposes,  &c.,  837. 
cases  of  bequests  to   legatees  accompanied   by   bequests  to 

charities,  836. 
bequests  for  charitable  and  non-charitable  purposes,  838. 
bequest  need  not  take  effect  at  onco,  840. 
legacy  to,  not  entitled  to  priority'  of  payment,  1094. 
payment  into  Court  of  money  held  in  trust  for^  1540. 

CHAETERS, 

belonging  to  inheritance,  did  not  pass  to  executor,  554. 

CHATTELS  PERSONAL.     See  Estate. 

acquisition  of  title  to,  by  executor,  494. 

definition  of,  538. 

what  passes  by  bequest  of,  931. 

animate,  538  et  seq. 

vegetable,  540  et  seq. 

inanimate,  551  et  seq. 

CHATTELS  REAL.     See  Estate,  qiuintity  in  possession. 
pass  to  executor,  517  et  seq. 
definition  of,  517. 

what  sufficient  description  to  pass,  931. 
executor  not  deemed  in  possession  of,  before  entry,  483. 
whether  action  for  tort  to,  survives,  610,  612.     See  .icfiou,  Tort. 
of  wife.     See  Husband  and  Wife. 

the  right  of  husband's  executor  to,  531 . 

the  right  oi  wife's  administrator  to,  534. 
by  condition,  536. 
by  remainder,  536. 
oontiiigorit  or  executory  interests,  536. 

lease  for  life,  remainder  to  executors  of  le^ve,  .')36. 
bequests  of   estate  for  life  in,   remainder  over,   1126.   n.    (a).     See 

1121   et  seq. 
lease  of  tolls  of  a  light-house,  626,  n.  ((z)- 
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CHILDREN, 

who  are  entitled  under  the  description  of  children  in  a  Will,  852 
et  seq.,  863 — 8G6.     See  Legatee. 

when  confined  to  those  existing  at  the  date  of  the  Will,  852. 
at  death  of  testator,  853. 

born  after  the  period  of  distribution  excluded,  854. 

when  none  arc  born,  at  death  of  testator,  856. 

bequest  to  "  A.  and  his  children,"  856. 

rule  in  Wild's  Case,  856. 

bequest  to  "A.  or  his  children,"  881. 

"  younger  children,"  how  construed,  857. 

of  a  foreigner,  bequest  to,  how  construed,  866. 

when  they  take  a  legacy  as  substitutes  for  their  parents,  9G2,  n.  (d), 
964. 

bequest  to,  without  words  of  severance,  creates  a  joint  tenancy,  1205, 
n.   {k). 

legacy  to,  does  not  lapse  by  death  if  they  leave  issue,  972. 

construction  of  gifts  to,  with  survivorship  clause,  1212. 

construction  of  gifts  to,  after  life  estate,  996,  1208. 

vesting  of  gifts  to,  996.     See  Lapsed  Legacies. 

whether  child  appointed  executor  can  take  portion  if  he  renounces, 
_ 1030,  n.  (r). 

right  of,  to  take  administration  to  their  father,  334. 
preferred  to  his  parents,  334. 

right  of,  to  distribution  under  the  statute,  1236  et  seq.     See  Distri- 
bution. 

right  of  posthumous  child,  1237. 

right  of  their  representatives,  1237. 

when  they  take  per  capita,  and  when  per  stirpes,  1238,  1252. 

advancement  to,  1239  et  seq.     See  Advancement. 

CHIJMNEY  PIECES.     See  Fixtures. 

whether  removable  by  executors,  566. 

CHOSES  IN  ACTION, 

definition,  &c.,  of,  604. 

an  annuity  is  not  a  chose  in  action,  but  a  chattel  interest,  in  equity, 

604,  n.   (b). 
to  what  executor  is  entitled,  606  et  seq.    See  Actions,  As&ets,  Estate. 
nested  formerly  in  executor  though  assigned  by  deceased,  638. 
now  assignable  by  Judicature  Acts,  638. 
of  wife,  640  et  seq.     See  Husbatid  and  Wife. 
do  not  pass  by  a  bequest  of  "  goods  "  in  a  particular  place,  931 — 934. 

nor  of  "  all  things  "  in  a  particular  house,  931. 
do  pass  under  a  gift  of  the  contents  of  a  desk,  932,  n.  (t). 

CHRISTIAN  RELIGION, 

persons  denying,  formerly  disabled  to  be  executors,  157,  n.  (ff). 

CHURCH,     Sec  Dilapidations,  Quare  impedit. 
next  presentation  to, 

when  it  goe^  to  the  executor,  517  et  seq.     See  1284. 
options  of  an  archbishop,  519. 

with  relation  to  husband  and  wife,  when  wife  is  seised  of  the 

advowson,  535. 

when  the  husband  surviving  shall  have  quare  impedit,  654. 

when  executor  of  husband,  tenant  by  curtesy  shall  have,  518. 

when  assets,  1284. 

bequests  for  building  or   endowing,  when  exempt  from  Mortmain 

Acts,  834. 
restrictions  on  transfer  of  patronage  rights,  1285,  n.  («). 

CHURCH-RATE, 

liability  of  executor  for,  1386. 
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CITATION, 

purpose  of,  221. 

of  executor  to  prove  or  refuse  the  Will,  191,  221.    See  Renunciation, 

Probate,  Revocation. 
of  person  with  superior  title  by  person  with  inferior,  221.    See  460. 
party  citing  must  have  possession  of  Will,  222. 
of  parties  interested  to  oppose  probate  of  Will  in  solemn  form,  235 

et  seq. 
of  executor  to  prove  Will  'per  testes,  238. 

revocation  upon,  457,  459. 
of  heir,  order  for,  how  obtained,  244. 
of  next  of  kin,  by  creditor  applying  for  administration,  353. 

when  dispensed  with,  353,  n.  (e). 
creditor  may  cite  though   his   right  of  action  statute  barred,  222, 

n.   id). 
of  next  of  kin,  if  nobody  who  has  a  right  appears  to  oppose  the  Will, 

240. 
by  next  of  kin,  contesting  a  Will,  of  all  persons  interested,  "  to  see 

proceedings,"  466. 
or  consent,  if  party  have  a  prior  right,  requisite  before  administration 

granted  to  another,  353,  n.   (e),  363. 
what   necessary   before   grant    of    administration    cum     testamento 
annexo,  382. 
before  grant  de  bonis  nan,  391.  • 

before  grant  of  limit-ed  administration,  425. 
of  executor,  to  account  in  Probate  Division,  1664. 
attachment  of  persons  disobeying,  223,  nn.  (7t),  (i). 
in  non-contentious  business,  223. 
service  of,  must  be  personal  if  possible,  354. 
if  not  by  advertisement,  354. 

CIVIL  SERVANTS, 

when  representation  not  necessary  to,  374. 

CLAIjM.     See  Action,  Parties,  Remedies. 

by  or  against  executor  as  such,  may  be  joined  with  claim  by  or  against 

him  personally,  1499.     See  Counterclaim. 
where  plaintiff  sues  or  defendant  is  sued  in  representative  capacity, 

claim  must  show,  1498. 
when  executor  must  claim  as  such,  1499. 

CLASS.    Sec  Children. 

beciuest  to  a,  962,  966,  975,  n.  (q),  1212.     See  also  852  et  seq. 

not  within  sect.  33  of  Wills  Act,  972. 

with  substitutionary  gift  over,  962,  n.  (<?). 

when  class  to  be  ascertained,  852  et  seq. 

what  constitutes  a  class,  966,  n.    (;0- 

when  number  of  class  wrongly  specified,  853,  n.  (f/),  913. 

void  for  remoteness  as  to  one  member,  void  in  ioto,  998. 
power  of  appointment  among,  with  no  gift  over  in  default,  883. 
effect  of  direction  to  settle  shares  in  gift  to,  as  regards  lapse,  971. 

CLERICAL  ERROR, 

can  bo  correct<?d  in  probate,  256. 

so  by  Court  of  Construction,  847. 

CLERK'S  SALARY.     See  Preferential  Payments. 

CLOCK  CASES.     See  Fixtures. 
pass  to  executor,  567. 

CLOVER.     See  Emblements. 

within  the  rule  of  emblements,  545. 

CO-ADJUTOR, 

office  of,  distinguished  from  that  of  executor,  1G3,  178,  n.  (^). 

57  (2) 
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COAT  ARMOUR, 

set  up  in  a  church,  property  in,  554. 

CODICIL.    See  Will. 

old    meaning    of    the    term,    a     testament    without    an    executor 
appointed,  5. 
originally  executor  could  not  be  primarily  api)ointed  by,  159, 
n.   («). 
derivation  of  the  word,  5. 
modern  acceptation  of  the  term,  5. 

is  part  of  a  Will,  making  but  one  testament,  5,  6,  nn.   (q),  (r). 
See  142. 
cases  where  it  is  otherwise  considered,  5,  6.    See  also  notes  (^q) 
and  (r). 
recital  in,  may  be  referred  to,  to  explain  ambiguity  in  Will,  845, 

n.   is). 
when  a  cancellation  of  the  Will  is  so  of  the  codicil,  109. 

when  of  an  interlineation,  is  so  of  a  codicil  to  the  same  effect,  112. 
revoking  bequests  in  Will,  but  not  revoking  appointment  of  execu- 
tors, does  not  revoke  Will,  118,  n.  («). 
intending  to  revive  destroyed  Will  does  not  necessarily  revoke  inter- 
mediate Will,  130,  149. 
referring  to  Will  destroyed  does  not  revoke  later  Will,  128. 
republication  or  revival  of  Will  by,  136  et  seq.,  812,  n.  («).     See 

Will,  refyublication. 
Will  republished  by,  to  be  deemed  made  at  date  of  republication. 

(1  Vict.  c.  36,  8.  34),  148. 
may  give  effect  to  unattested  alterations  or  additions  to  Will,  149. 

or  render  valid  previous  unexecuted  WUl,  149. 
effect  of  showing  intention  to  revive  a  destroyed  Will,  149. 
effect  of  republication  of  prior  Will,  upon  subsequent  codicils,  142. 
gift  by,  cimiulative  or  substituted,  122,  142,  n.  (s). 
effect  of  probate,  as  to  Will  and  codicil  being  distinct  instrimients, 
442,  1036. 

CO-EXECUTORS.    See  Executors. 
appointment  of,  165. 
considered  as  one  person,  165,  708. 
probate  by  one  enures  to  the  benefit  of  all,  294. 
the  estate  of  several  executors,  679. 

survivorship  as  to  residue,  679,  1214. 
the  power  of  one  of  several  executors,  708  et  seq. 
all  the  executors  cannot  sue  on  a  promise  made  to  one  of  them,  660, 

679,  n.  (/).  _  .  .      '       . 

several  executors  cannot  sue  on  a  promise  made  jointly  with  one  of 

them,  680. 
when  one  executor  may  sue  another,  200,  718,  1059. 

in  equity,  1522.  ' 

must  all  join  in  bringing  actions,  718,  1497,  1523. 

unless  they  have  renounced  (stat.  20  &  21  Vict.  c.  77,  s.  79), 
199,  1497. 
no  more  need  be  sued  than  have  administered,  1551. 
how  far  one  can  impose  a  charge  on  the  rest,  711,  1557  et  seq. 
aclmowledgment  of  debt  by  one  of,  710. 
whether  one  may  acknowledge  a  statute-barred  debt,  711. 
one  of  two  may  assent  to  a  legacy,  711. 
one  cannot  bind  the  others  by  his  contract,  712. 
survivorship  amongst,  713,  1523. 
exei'cise  of  power  given  to,  713.     See  Power. 
when  liable  for  the  devastavit  of  each  other,  1450  et  seq. 
notice  to  one  is  notice  to  all,  1450. 
should  not  lend  to  each  other,  1429. 
receipt  of  assets  by  one  does  not  charge  the  other,  1450. 

nor  entry  by  one  into  leasehold,  712. 
pleas  by,  1554. 
judgment  against,  1577. 
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COFFIN, 

property  in,  554. 

COGNOVIT  ACTIONEM, 

is  revoked  by  the  death  of  the  party  giving  it,  1587. 

COLLECTION  OF  EFFECTS, 
duty  of  executor  as  to,  740. 

COLLIGENDUM.     See  Letters  ad  colligendum. 
letters  ad,  192,  357. 

to  personal  representative  of  husband  until  heir-at-law  of  wife  can 
be  cited,  325. 

COLLUSION, 

between  executor  and  alienee  will  vitiate  disposition  of  asseia,  697. 

COLONIAL  BONDS, 

will  not  pass  by  bequest  of  foreign  bonds,  943. 

COLONIAL  PROBATES  ACT,  1892... 26S. 

COLONIES, 

probate  of  Will  hei-e  will  not  extend  to,  268. 

nor  a  grant  of  administration,   339. 
property  in,  when  assets  in  the  hands  of  the  executor,  1275  et  seq. 

COMMISSION, 

when  executor  entitled  to,  1484  et  seq. 

COMMISSION  OF  LUNACY, 

presumption  arising  from  verdict  on,  25. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845, 

position  of  executor  on  dec-ease  of  shareholder  in  company  governed 
by,  as  regards  registration,   1366. 

COMPANY,  JOINT  STOCK.     See  Corporation,  Shares. 

grant  of  probate,  how  made,   when  appointed  executor,   152,  153, 

384  {x). 
sliares  of,  personal  estate  under  Companies  Act,  626. 

when  real  estate,  626. 
executor  may  present  petition  for  winding  up  of,  before  probate, 

219,  1522. 
action    for   misrepresentation   in   prospectus    of,    does    not  survive 
against  executor  of  director,  1338,  n.  (o). 
nor  for   negligence,   1339,   n.  (o). 
shareholders  in,  liability  of  their  executors,  1078,  1079,  1364. 

same  as  that  of  their  testators,  1365,  n.  (/<). 
executors  may  become  personally  liable,  1365. 

where  they  have  committed  a  devasiaiit,  1367. 
sale   of   testator's  business   to,    1544. 
rule  as  to  joining  partner  of  testator  in  action  against  executor  does 

not  apply  to,  1633,  n.  (?r). 
notice  of  trust,  1366. 

COMPOUND, 

power  of  executor  or  administrator  to,  707,  1419. 

COMPROMISE, 

power  of  executor  or  administrator  to,  707,   1119. 
when  good  consideration  for  a  promise,   1094,  n.  (j;). 
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COMPULSORY  SALE, 

of  land,  -whether  proceeds  personalty   or  realty,  506,  n.  (0-     See 
Conversion. 

CONCEALMENT  OF  WILL, 

by  executor,  remedy  against  him,  222. 

CONCURRENT  GIFTS, 

whether  such  or  substitutionary,  881. 

CONCURRENCE, 

devastavit  released   by,   1461. 

CONDITION, 

conditional  executors,   172.     See  Executor,   appointment  of, 

conditional  Will,  131.     See  Contingent  Will. 

conditional   codicil,    133. 

estates  by,  pass  to  executor,  536,  666. 

suits  accruing  by,  to  executor,  665. 

when  to  be  regarded  as  a  conditional  limitation,  1014  ef  seq. 

CONDITIONAL  DEVISES,  994,  n.  (a),  1011,  n.  (<?),  1019,  n.  (6). 

CONDITIONAL  LEGACIES, 
definition  of,   1004. 

how  condition  created  in  a  \Vill,  1004. 
condition  precedent  or  subsequent,  1004. 

condition  subsequent   may  defeat  a   contingent  interest,    1005. 
considered    as   trusts   imposed   rather   than   as   conditions,. 
1005. 
legacy  to  one,  and  in  case  of  his  death  to  another,  1006. 
impossible  conditions  precedent,  1008. 

subsequent,  1009. 
illegal  conditions  precedent,  1009. 

subsequent,   1010. 
repugnant  conditions,  1010. 
uncertain    conditions,    1010,    n.  (w). 
performance  of   conditions  precedent,   1013. 

substantially,  though  the  very  condition  has  not  happened,  1013. 
when  construed  as  conditional  limitations,   1014. 
of   conditions   subsequent,    1017. 

conditions  subsequent  in  terrorem,  when  good,   1019,   n.  (6). 
condition  subsequent  of  death  of  legatee  before  the  l^acy  becomes 

"payable,"   1018. 
cond!^ition  not  to  dispute  the  Will,  1019. 
conditions  in  restraint  of  marriage,  1020. 
when  valid,   1020. 

in  restraint  of  widow's  marriage,  1021. 
in  restraint  of  widower's  marriage,   1021,  n.  (r). 
conditions   and   limitations  distinguished,   1021. 
without  consent,   1022. 
when  rejected  as  inapplicable,  1023. 
performance   of,    1023. 
marriage  with  consent,  1023  et  seq. 
when   consent   to  be   obtained,    1023. 
of  whom,  1023. 

may  be  presumed  after  lapse  of  time,  1024,  n.  (/). 
consiequence   of    death   of   one   of   several    whose 
consent  is  required,  1024. 
what  consent  sufficient,   1025. 

unreasonable  refusal  to  consent  by  executors,  con- 
trolled in  equity,  1026. 
legacies  to  executors,  1026  et  seq. 

given  in  that  character,  are  on  condition  of  accepting  office, 

1026. 
but  rule  does  not  extend  to  residue,  1027. 
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CONDITIONAL  LEGACIES— wn^mw^df. 
legacies  to  executors — continued. 

makes  no  difference  that  the  executor  is  unable  from  infirniitv 
to  prove  the  Will,  1027,  n.  (6). 
when  a  legacy  is  considered  as  given  to  an  executor  in  that 

character,  1027. 
presumption   as   to  this,    1027. 
may   be   rebutted,   1028. 

what  is  (sufficient  assumption  of  the  office  to  satisfy  the  con- 
dition,  1030. 
by  way  of  annuity  for  his  trouble,   1031. 
liability   of   executor  legatee  accepting   office,    1032. 
of  a  handsome  gratuity  void  for  uncertainty,  1032. 
conditional    on    paying   testator's   debts,    1032. 
legacies  directed  to  be  enjoyed  in  a  particular  mode,  or  applied  in  a 

particular  way,    1033. 
rule  as  to  absolute  gifts  with  a  revocation,  or  qualification  of  them, 
for  purposes  which  fail,   1033. 

CONFIDENTIAL  POSITION, 

person  in,  obtaining  Will  in  his  favour,  83  et  seq.,  248,  n.  {g),  442, 
n.  (o),  445,  n.  (/).  See  Fraud — Influence — Probate,  manner  of 
obtaining . 

CONFIRMATION.     See  Scotland. 

CONFLICT  OF  LAWS.     See  Bomicil,   Foreigner. 

CONIES, 

in  a  warren,  when  they  pass  to  executor,  539. 

CONSANGUINITY, 

how  calculated,  331  et  seq.,  1246  et  seq. 

CONSENT.     See  Conditional   Legacies. 

conditions  in  restraint  of  marriage,  without,  when  in  terrorem,  1022. 

what  is  sufficient,  1025. 

retraction  of,   1025. 

unreasonable   refusal   of,   1026. 

second  marriage  without  consent  after  a  first  with  consent,  1025. 

CONSERVATORY, 

whether  a  fixture,  674. 

CONSIDERATION, 

what  is  sufficient  to  make  an  executor  personally  liable,  1401. 

for  promise  to  answer  for  debt,  &c.,   of  another  person  need  not 

appear  in  writing,  stat.  19  &  20  Vict.  c.  97,  s.  3... 1406. 
for  promise  when  compromise  of  disputed  claim  is  good,  1094,  n.  (x). 

CONSTRUCTION.     See  Lapsed  Legacies,   Mist^le,    Words. 
of  Will,  841  et  seq.     See  Legacy,  Ijcgatee. 

when  original  instead  of  probate  may  bo  oxamiiie<l,  452  et  seq. 
must  be   according  to  the  law  of  that  ooiiiitrv  whore   testator 

domiciled,   851.      Sec  also  275,   278,   842.   n'.  (r). 
jurisdiction  of  Courts  of  I'^^uity  as  to,  207,  445. 
decision  of  Ceurt  may  bo  obtained  as  to,  ou  originating'  sum- 
mons, 1525   et  seq. 
general   rules   of, 

use  to  l>c  made  of  previous  dcx'isions,  842,  n.  («). 

technical    words    not    noroasarj",    842. 

technical  words  to  be  taken  in  their  legal  sense,  842,  874. 

n.   (:r). 
technical   words   in  holograph   Will.    842,   n.  (e^. 
technical    words    of    foreign    law,    843,    n.  (c). 
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C0'SST'RUCn01>i— continued. 
of  Will — continued. 

general  rules  of — continiced. 

particular   intent    to   be   sacrificed    to   general,    843,    874, 

n.  (x). 
must  be  on  the  whole  Will,  and  not  of  disjointed  parts,  844. 
clear  gift  not  cut  down  without  equally  clear  intention,  129. 
when  the  same  words  occur  more  than  once,  845,  873,  n.  (o). 
when  one  bequest  construed  with  reference  to  another,  846, 

948,  n.  (w). 
effect  must  be  given  to  every  word,  846. 
if  two  parts  irreconcilea.ble  the  latter  will  prevail,  122,  846. 
meaning  to  be  gathered  from  nomenclature  used,  845,  ibid. 

n.  {u). 
correction    of    clerical    errors,    847. 
Will    to    be   favourably   expounded,    847. 
when  words  may  be  transposed,  supplied,  or  rejected,  847 
et  sea. 
"  or  "  construed  "  and,"  and  vice  versa,  848. 
"  if  "  construed  "  when,"  848. 
effect  of  directions  to  settle,   850. 
terms  Tvhich,  applied  to  realty,  give  an  estate  tail,  give  the 

absolute  interest  if  applied  to  personalty,  872. 
mistakes  and  ©missions,  how  to  be  corrected,  850,  908  et  seq. 

not  by  reference  to  instructions  for  the  Will,  851. 
erroneous  recitals,   how  far  binding,   850,   956,   1049. 
bequest  not  to  be  controlled  by  reason  assigned,  851. 
by  inference   from  context,   851. 
by  its  unmeritorious  nature,  851. 
where  words  are  capable  of  twofold  construction,  851. 
where  intention  cannot  take  effect  in  part,  851. 
general  words,  whether  cut  down  by  defective  enumeration 

of  particulars,  935. 
parol  evidence,  when  admissible,  909,  954,  956,  1038. 
the  Will  shall  take  effect  as  if  executed  immediately  before 
the  death  (1  Vict.  c.  26),  4,  145,  852,  1069. 
of  Wills  made  by  testators  domiciled  in  foreign  countries,  852. 
trust  arising  by,  442  et  seq. 

CONSUMABLE  GOODS, 

gift  of,  for  life.  1126.        , 

CONTINGENCY, 

death  coupled  with,  1006,  n.  (t). 
death  treated  as,  1006,  n.  (r). 

CONTINGENT  DEBTS, 

their  rank  in  payment  by  executor,  785. 

how  to  be  regarded  with  respect  to  legacies,  &c.,  1078,  1135. 

liability  of  executor  as  to,  1078.     See  1189. 

liability  on  sliares  not  a  debt  till  call  is  made,  1190,  n.  (i). 

CONTINGENT  ESTATES, 

in  chattels  real,  pass  to  executor,  536. 

lease  for  life,  remainder  to  executors  of  lessee,  536,  667. 
contingent  interests, 

pass  to  executors,  666. 
contingent  legacies,  ^%.,  958  et  seq.     See  Lapsed  Legacies. 

CONTINGENT  LEGACIES,  958  et  seq.     See  Lapsed  Legacies. 

CONTINGENT  OR  VESTED  DEVISES,  994,  n.  (a). 

CONTINGENT  WILL,  131—133. 
definition  of,    131. 
cases  where  Wills  construed  as  contingent,   131,  n.  (?•). 


INDEX.  1715 

CONTINGENT  \YI'Llr— continued. 

will  not  be  treated  as  contingent  if  contingency  merely  reason  of 

making  Will,   131,  132. 
Court  cautious  in  sO'  construing  a  Will,   131. 

evidence  of  adherence  cannot  establish  Will  in  ffcerms  conditional,  132. 
where  contingency   uncertain  at  testator's  death,  probate  granted 

immediately,    133. 
conditional  codicil  when  admitted  to  probate,  133. 
condition 'attaches   to  whole  Will,   including  clause  of  revocation, 

133. 
condition  must  be  part  of  duly  executed  Will  since  Wills  Act,  133. 

CONTINUANCE  OF  SUITS.     See  Revivor. 

by  executor  or  administrator,  where  cause  of  action  survives,  6459 

et  seq. 
now  regulated  by  Ord.  XVII.,  669,  1353. 

CONTRACT.     See  Action,    Covenant,   Executor,   Li<thilities,   Remedies. 
for   sale   of   land,   convesrsion   effected   by,   505.     See  Conversion — 
Estate,   qtuintity  in  possession. 
interim  i-ents  in  such  case,  506i,  n.  ((7). 
rights  of  executor  on  testator's,  606  et  seq. 

founded   on   personal  considerations  does   not  go  to  executor, 
607,   n.  (A),   627. 
action  for  breach  of  promise  of  marriage  does  not  survive,   619, 

n.  {q). 
executor  may  sue  on  his  own  contracts,  658. 

either  in  his  own  name  or  in  representative  capacity,  658,  662. 
or  in  both,  662. 
executor  may   sue  on  contracts   of  testator  when  right  of   action 
accrues  in  his  own  time,  663. 
where  contract  with  testator  and  hi^  assirjn-s,  663. 
property  contracted  for  by  testator  will  pass  if  described  in  WWl  as 

his  actually,  957. 
executor  liable  on  testator's  contracts  generally,  1332  et  seq.     See 
Conversion.  1 

even  though  not  named,  1334. 
not  liable  on  contracts  for  personal  service,  1335. 
not  liable  for  breach  of  promise  of  marriage,  1335,  n.  («)• 
executor's  liability   where  testator  a  joint  contractor,   1352,   1397, 

n.  (/). 
executor's  liability  on  his  own  contracts  as  executor,  1395  et  seq. 

personally,  1399  ct  seq. 

CONTRACTS  TO  LEAVE  PROPERTY  BY  WILL.     See  Mutunl  Will. 
may  be  enforced  in  equity,  93. 

but  not  by  a  mere  donee  of  a  power  of  appointment,  93. 
not  to  revoke  a  Will,  not  illegal,  93. 

damages  recoverable  for  the  breach  thereof,  93. 

or  enforced  by  declaration  of  trust,  94. 

CONTRIBUTION,  1362,  1397,  ibid.  n.  (/). 

CONTRIBUTORIES, 

under  Companies  Act,  1364.     See  Shares. 

CONVERSION.     See   Residue— Tenant   jor  Life— Estate,    Quantity    in 
Possession. 
of  property  in  equity,  504  et  seq. 

land  contsidoretl  as  money,  and  money  as  land,  504. 
wliat  amounts  to  a  direcrion   for,  505,   n.  (b). 
Will  of  land  converted  into  personalty  entitled  to  probate,  232, 

n.  {!>),   301,    305,  505,   n.  {h). 
Will  of  personalty  converted  into  land  formerly  not  entitled  to 
probate,  304. 
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of  property  in  equity — continued. 

proceeds  of  sale  of  land  liable  to  be  laid  out  in  land  not  per- 
sonalty or  formerly  subject  to  probate,  507,   n.  («)• 
land  contracted  to  be  sold,  505,  1380. 

the  law   is  the  same  whore  the  sale  is  compulsory,   506, 
n.  (0,  514. 
money  covenanted  to  be  laid  out  in  land,  507. 
"out  and  out,"  by  Will,  507. 
for  particular  purposes  which  fail,  509. 
when  property  once  vested,  no  equity  to  have  reconversion,  509. 

n.  (c),   511,   n.  (/). 
mixed  fund  from  produce  of  sale  of  real  and  personal  estate, 

509  et  seq. 
real  property  purchased  with  partnership  capital,  511. 
property  altered  in  nature  by  trustees  of  an  infant,  512. 

by  committee  of  a  lunatic,  512. 
by  compulsory  sale  of  lunatic's  land, 
under  Lajids  Clauses  Acts,  514. 
property  of  mortgagee  in  possession  altered  by  sect.  7  of  Real 

Property  Limitation  Act,  1874... 514. 
election  to  take  it  in  actual  state,  505,  n.  (b). 
the  Crown  has  no  equity  to  call  for,  505,  n.  (J), 
order  for  sale  in  administration  action  effects  conversion  from  its 
date,    505,    n.  (b). 
of  assets  into  authorised  investments, 

duty  of  executor  to  make,  1117  et  seq.     See  930. 
where  there  is  a  trust  for,  1120,   1121,  n.  («■). 
where  executor  has  discretion  to  postpone,  930,  1118. 
where  postponement  is  for  benefit  of  estate,  1118,  1120. 
where  postponed,  how  capital  and  income  distinguished,   1118 

et  seq. 
where  the  Will  contains  no  direction,  1121. 
where  there  is  a  prohibition  or  presumption  against,  930,  lllSy 

1124. 
of  realty  and  personalty  into  a  mixed  fund,  1001,  n.  (r),  1322. 
consequences  of  neglecting  to  do  so,  1437. 
what  are  authorised  investments,  1431  et  seq. 
of  property  by  devastavit,   1612. 

CONVICT  FELON.     See  FeUn. 

provisions  of  Trustee  Act,  1893,  as  to  executor  who  becomes,  155. 
administration  to,  no  longer  granted  to  Crown,  347. 
legacy  to,  swho  is  entitled  to  receive,  1153. 
legacy  to  wife  of,  1151,  n.  (e). 

wife  of,  may  make  a  Will  apart  from  Married  Women's  Property 
Act,  50. 

CO-PARCENEES, 

whether  bound  to  bring  into  hotchpot,  1242,  n.  (5). 

COPYHOLDS, 

assets  marshalled  against,  1325. 

whether  executors  can  distrain  for  rent  out  of,  691. 

fines, 

action  for,  passes  to  executor  of  lord,  636. 

executor  must  be  admitted  and  pay  his  fine,  1391. 
what  words  will  pass,  842,  n.  (d),  937,  n.  (»-). 

trust  or  mortgage  estates  in,  do  not  pass  to  executor  under  Con- 
veyancing  Act,    1881. ..1287. 
do  not  pass  to  executor  under  Land  Transfer  Act,  1897... 494. 

COPYRIGHT, 

executor's  interest  in,  629. 
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CORN, 

action  for  cutting  growing  corn, 

does  not  survive  to  executor,  611.     Soe  613. 
secus,  if  cut  and  carried  away,  611. 
when  growing   corn  passes  to   executor,   544.     See  Emblements. 

CORONER'S  INQUEST, 

when  removable  by  certiorari  and  traversable  by  executors,  674. 

CORPORATION.     See  Company,  Joint  Stock. 
aggregate, 

whether  it  can  be  executor,   152. 

appointment  of   syndics  to  receive  administration,   153. 
accepted  as  surety  to  administration  bond,  438,   n.  (e). 
limited    company    appointed   trustees   and    executors,    grant   of 
administration   made   to  general   manager   as   nominee,    384, 
n.  (aj). 
a  corporation  and  a  natural  person  can  now  hold  land  as  joint 

tenants  (62  &  63  Vict.  c.  20),  152,  n.  (e). 
no  legal  objection  to  corporation  being  appointed  trust'OC  jointly 
with   a   continuing  trustee,   152,  n.  (e). 
sole, 

may  be  executor,  153. 

lease  to,  and  his  successors,  goes  to  his  executors,  521. 
chattels  which  go  to  his  successors  like  heir-looms,  557. 
choses  in  action  go  to  his  executors  and  not  his  successors,  637. 

except   by   custom,  637. 
misdescription  of,  in  a  Will,  908,  n.  (c). 

CORPSE.     See  Dead  Body. 

CORREOTION.     See    Recti  ft  cation,    Construction,    Error    in    Will. 
of  error  in  Will,  253. 

by  Court  of  Construction,  850. 

COSTS.     See  Attorney,  Solicitor,  Taxation. 
in  Probate  Division, 

in  discretion  of  Court,  242,  243,  283. 

but   generally    follow  event  where'  action   tried   by   jury, 
243,   283,   286. 
party   citing   executor  to   prove   in  solemn   form,   when   liable 

to,  241   et  seq. 
distinction  betr«'©en  next  of  kin  and  legatee,  241. 

liability  of  heir-at-law  to,  244. 
in  -what  cases  decreed  out  of  the  estate  of  deceased,  284. 
when  executor  will  be  condemned  in,  286. 
costs  of  interveners  depend  on  circumstances,  288. 

of  party  calling  on  executor  to  prove  Will,  289. 
security  for,  when  executor  will  be  ordered  to  give,  287. 

liability  of  married  women  to  give,  288. 
what  costs  are  included,   289. 
as  between  solicitor  and  client,  289. 
in  actions  at  law  by  executors  and  administrators, 

in  what   cases  they  arc   liable  to,   upon   a   nonsuit   or  verdict 

against  them,   673,  1515. 
the  executor  may  ho  conipcllwl  to  give  security  for,  1515. 
right  to,  of  creditor  suing  on  behalf  of  self  and  otiiers,  1623. 

effect  of  Land  Transfer  Act,  1897,  on,   1623.  1624. 
inactions  at  law  ar/aiiiM  executors  and  adniini;<trat«rs, 
for  the   defendant,   1515,    1577. 
executor's  liability  to  costs,  1577,  1581. 

where 'ho  is  made  a  party  under  Or<l.  XVII.,  1508,  n.  (;»)- 
on  judgment  of  a.ssots   in   fiitiao,    157S. 
in  suits  in  equity  by  and  against  extvutor^,  kc,  1534,  1649. 
of  suit  to  secure  legacy  to  an  infant,  1138. 
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in  suits  in  wiuity  by  and  against  executors,  &c. — continurcd. 
in  administration  action,  1534,  1650. 

of  the  executor  out  of  tho  fund,   1650, 
cases    in   which   executor   personally    liable    for,    1650. 
executor  entitled  to,  except  for  special  reasons,  1651. 
misconduct,    1651. 
bringing  useless  action,  1651. 
costs,  except  for  misconduct,  as  between  solicitor  and  client. 

1652. 
if  condemned  in  costs  appeal  will  lie  for  executor,  1652. 
but  appeals  as  to  costs  only  lie  where  judge  has  applied 
a  rule,  not  where  he  has  exercised  discretion,  1652. 
where  executor  debtor  to  estate,  1652. 

where  one  of  two  a  debtor,  1652. 
principle  of  costs  being  disallowed  in  such  case,  1653. 
costs  of  defaulting  executor  becoming  bankrupt,  1653. 
of  bankrupt  trustee,  when  they  go  to  the  trustee  in  bank- 
ruptcy,   1654. 
cases  where  defaulting  executor  allowed  costs,  1654. 
priority  of  executor's  costs,  1654. 
of  executor  of  defaulting  trustee,   1654. 
what  allowed  under  "costs,  charges,  and  expenses,"  1655. 

order  giving,   may  be  appealed   from,    1655. 
"costs"  will  not  include  "charges  and  expenses,"  1534. 
"moderation"  of  costs,  1656.     See  1588. 
of  solicitor   trustee,   1481,   1656. 

in  an  action,  1482,  ibid.  n.  (i),  1657. 
of  plaintiff  in  action  out  of  fund,  1657. 
of   legatee   plaintiff,    1658. 
right  of  creditor  to  solicitor  and  client  costs,  where  estate 

insufficient,   1623,   1658. 
of  creditors  coming  in  under  the  decree,  1659. 
whether  costs   payable  out  of  particular  fund  or  general 

estate,   1660. 
of  administration  of  real  estate,   1661. 

not  affected  by  Land  Transfer  Act,  1897... 1661. 
when  plaintiff  shall  pay  executor's  costs,   1661. 
of  useless   proceedings  brought  by  legatee,   1662. 
executor  cannot  sue  in  forma  pauperis,   1523. 
of  production  of  original  Will,  452. 

COIINTEECLAIM, 

cannot  be  made  against  executor  as  such  in  same  action  as  against 

him  personally,  6«3,  n.  («),  1502,  1553,  n.  (/)._ 
when  defendant  cannot  rely  on,  as  defence  to  action,  1502,  n.  (;«)• 

CX)UNTS, 

joinder  of, 

in  actions  by  executors,  1499,  1553. 
in  actions  against  executors,   1553. 

COUNTY  COURT, 

where  personalty  is  under  200?.  and  real  estate  under  300?.  has  juris- 
diction of  the  Court  of  Probate  in  contentious  business,  stat. 
21  &  22  Vict.  c.  95,  s.  10... 210. 
Probate  Division  has  power  to  remit  proper  cases  to,  211. 
rules  of  practice  as  to  proceeding  in,   211._ 
jurisdiction  of,  concurrent  with  Probate  Division,  211. 
appeal    from    County   Court   to   Divisional   Coixrt   of   Probata 
Division,    212. 
where  personalty  of  intestate  under  100?.,  widow  and  children  may 
in    certain    cases   invoke   jm-isdiction   of   County    Court   in   non- 
contentious  business,   212,  367. 
children  of  poor  widows  dying  intestate  may  do  the  like,  213,  368. 
any  executor  may  sue  and  be  "sued  in  County  Court,  as  if  he  were  a 
party  in  his  own  right,    1517. 
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COUNTY  COURT— continmd. 

legacy,  &c.,  not  exceeding  100^.  recoverable  in,  1550. 

a  question  of  devastavit  may  be  tried  in  such  a  suit,  1550,  m.  (o). 
jurisdiction  in  equity  to  be  exercised  by,  in  suits  by  creditors,  Ace, 
where  estate  does  not  exceed.  500L,   1624,   1667. 
judge,  &c.,  of  County  Courts  to  have  power  of  judge,  i:c.,  of 

Chancery    Division,    1668. 
where  amount  of  subject-matter  of  suit  exceeds  limit,  suit  may 

bo  remitted  to  Chancery  Di\T[sion,  1668. 
in   which    of   the   County   Courts   proceedings   shall   be   taken, 

1624,   n.  (c),    1669. 
transfer  of  suit  fi-om  one  County  Court  to  another,  1670. 
rules  and  orders,  1670. 

when   administration    action  may   bo   brought   in,    1624. 
transfer  of   administration  action  to,   1624. 
decision   of   question  without  administration,    1670. 
partial    administration,    1671, 
injunction,  1671. 

parties  aggrieved  may  appeal,   1672. 
how  money  may  b©  paid  into  County  Court,  1669. 

COURT  OF  AECHES, 

what  it  is,  see  9th  Edit,  of  this  Work,  p.  488,  n.  (d). 

COURT  OF  PROBziTE.     See  Frohate—Admimstration— County  Court. 
substituted   for   the  Ecclesiastical   Courts   universally   by   20  &   21 

Vict.  c.  77... 202,  203. 
now  by  the  Judicature  Acts,  consolidated  into  and  forms  a  Di^xsion 

of  the  Supreme  Court  of  Judicature,  203. 
testamentary  jurisdiction  to  be  exercised  in  the  Iving's  name  by  this 

Court,   202. 
jurisdiction  of,  as  a  Court  of  Construction,  43,  45,  208. 
to  have  throughout  all  England  the  same  powers  as  the  Prerogative 

Court   of   Canterbury,   203. 
to  have  the  power  of  citation,  191. 
practice  of  the  Court  to  be  according  to  that  of  the  Prerogative 

Court,  203,  231. 
rules  and  orders  to  be  made  for  regulating  procedure  of,  231. 
rules  of  evidence  in  Common  Law  Courts  to  bo  observed,  248. 
tho  executor  cannot  rely  on  his  right  in  any  other  Court  without 
the  production  of  the  copy  of  the  Will  certified  under  the  seal 
of  the  Court,  206. 
but  he  derives  his  title  from  the  Will  and  not  from  the  pro- 
batCj^  207. 
Courts  of  Equity  are  Courts  of  Construction  of  Wills,  207. 
and  so  were  tho  Ecclesiastical  Courts,  207. 

but  the  Court  of  Probate  is  not,  208. 
Court  of  Probate  has  power  to  require  attendance  and  examine  wit- 
nesses, &c.,  209. 
and  to  order  production  of  deeds,  iS:c.,  209. 
and  of  to-itanicntary  papers,  222. 
and  to  enforce  orders,  209. 
judge  of  the  Court  may  amend  grants  of  probate  made  before  January 

11,  1858.. .209. 
grants  made  before  tho  Probate  Act  which  were  void  or  voidable  by 
reason  of  there  not  being  or  being   boiM  )wtabilia,  valid,  if  not 
already  revoked,  210. 
second  and  subsequent  grants  to  be  made  where  the  original  Will  or 

letters  of  administration  are  dejiosited,  210. 
dispute<l  Will  to  be  lodLred  in  registry  of,  221. 
place  of  dcposir  of  Will  untl\>r  control  of,  224. 

of  living  pei\sons,  224,  226. 
calendars  of  grants  of  probate,  ki'.,  to  be  niad<'  in  jiriiicipal  registry 
of,  225,  n.   (o). 
copies  of  calendars  to  be  transmitted  to  district  registries,  ire, 
225,  n.   (o). 
official  copies  of  Wills  to  bo  obtained  on  payment  of  fooa,  225,  n.  (o). 


1720  INDEX. 

COURT  OF  'PnOBATE—confinued. 

original  Will,  production  of,  how  obtained,  225. 
district  registries  to  be  established  under  control  of,  229. 

probates,  &c.,  may  be  granted  in  common  form  by  district  regis- 
trars upon  affidavit  that  testator  had   a   fixed  place  of 
abode,  229. 
affidavit  to  be  conclusive  for  authorizing  grant  of  probate, 
229. 
district  registrar  not  to  make  grants  when  there  is  a  contention,  230. 
proof  of  Wills  in  solemn  form  is  contentious  business,  235. 

practice  respecting,  235   et  seq.     See  Probate. 
must  transmit  to  principal  registry  notices  of  applications  for 
probate  and  receive  certificate,  230. 
also  lists  of  grants  of  probate,  230. 
to  preserve  original  Wills,  230. 
appeal  from,  to  Court  of  Appeal,  458. 

rules  respecting  appeals,  458. 
no  suit  for  legacies  to  be  entertained  by,  1664. 
nor  for  distribution  of  residues,  1665. 

COURTS  BARON, 

certain,  under  the  old  law  had  probate  of  Wills,  201. 
also  prescriptive  right  to  grant  administration,  312. 

COUSINS, 

who  can  take  under  description  of,  870 — 872. 

"  first  and  second  cousins,"  870. 
degree  of  kindred  of,  332. 

a  first  cousin,  twice  removed,  is  in  the  same  degree  as  a  second 
cousin,  332,  n.   (s).     See  871. 

COVENANT, 

not  to  revoke  a  Will,  93. 

actions  of,  survive  for  executor,  606. 

not  where  the  covenant  is  joint,  1494,  1496. 

unless  the  interest  is  several,  1495. 
where  actions  on  covenants  real  descend  to  the  heir,  620. 

immaterial  that  a  breach  was  incurred  in  ancestor's  life,  621. 

unless  the  personal  estate  was  prejudiced,  622. 
to  pay  rent,  when  the  executor  cannot  sue  on,  630,  n.  (a), 
where  actions  on  covenants  real  pass  to  executors,  620. 
actions  on  covenants  real  by  executor  of  reversioner  for  years, 

623. 
on  covenant  with  testator  to  perform  something  on  a  day  which 
happens  after  his  death,  663. 
actions  of,  survive  ag-ainst  executor,  1332  et  seq. 
though  not  named,  1334. 
though  testator  himself  not  bound,  1338. 

unless  personal,  as  a  covenant  to  instruct  an  apprentice, 
1335. 
joint  covenants,  1352  et  seq. 
covenant  to  repair,  1336. 

covenant  to  discharge  a  lessee  of  quit-rents,  1336. 
covenant  concerning  the  realty,  1367. 

as  between  landloi-d  and  tenant,  1368.     See  Executor,  liabiUt!/ — 
I?ent. 
after  assigmnent,  1079,  1369. 
for  non-payment  of  rent,  1371. 
on  covenant  to  repair,  1377. 
debts  due  by, 

their  former  priority  of  payment  by  executor,  782. 
abolished  by  Hinde  Palmer's  Act,  782. 
implied, 

no  action  lies  against  executor  upon,  unless  broken  in  lifetime  of 

testator,  1370. 
what  shall  constitute,  1370,  n.   (/). 
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executor  selling  lease  entitled  to  require  from  purchaser  a  covenant 
for  indemnity,  1369. 
not  bound  to  enter  into  covenants  for  title,  1369. 
by  Lord  St.   Leonards'  Act  executor  selling  lease  or  property 
held  on  chief  rent  not  liable  for  covenants,  1079. 
restrictive  covenants,  607,  1368. 

CREDITOR.     See  Debts. 

assent  of,  to  executor  or  administrator  carrying  on  testator's  busi- 
ness, 1537,  1618. 
remedie«  of,  where  business  carried  on  after  testator's  death,  1616 

et  seq. 
citation  of  executor  by,  to  prove  the  Will,  221. 
citation  of  next  of  kin  by,  222,  353. 

cannot  dispute  the  validity  of  a  Will  unless  he  has  had  a  grant  of 
administration,  240,  356. 
nor  deny  an  interest,  352,  n.  (y),  356. 

secus  where  he  has  a  grant  of  administration,  356. 
when  he  is  bound  to  bring  in  the  administration,  356,  n.  (a), 
grant  of  administration  to,  352  et  seq.     See  Administration. 
who  is  for  purpose  of  grant,  352,  355. 
effect  of,  as  to  the  debt,  1058. 

not  to  be  revoked  for  a  creditor  of  a  larger  amount,  465. 
nor  on  application  of  creditor,  465. 
form  of  administration  bond,  353. 

grant  of  administration  to,  cuin  testamento  annexo,  381,  382. 
grant  of  administration  to,  durante  minoritate,  394,  n.  (z). 
gi-ant  of  administration  to,  durante  absentia,  411. 
appointed  executor, 

effect  of  appointment,  1058. 

by  one  of  several  debtors,  1059. 
creditor  sole  executor,  1058. 

one  of  several  executors,  1059. 
action  by  creditor  administrator,  for  his  own  debt,  against 

executor  de  son  tori,  1059. 
if  he  renounce  he  may  sue  his  co-executor,  200,  718,  1059. 
legacies  to  creditors  who  have  compounded  with   testator  have  no 

preference  in  abatement  to  other  legacies,  1093;  1094. 
bequest  to,  duty  on,  1100. 

whether  it  lapses  by  death  of  creditor,  960. 
power  of  executor  to  prefer,  793,  1533,  n.  (y),  1567,  n.  (y). 

how  controlled,  794. 
his  right  to  make  a  legatee  refund,  1191.     See  also  1081. 
right  of,  against  administrator  durante  ininoritntc,  402. 
priority  of  creditor  to  all  lpgatiM>s,  1077. 
as  to  voluntary  debts,  783,  1077. 
as  to  contingent  debts,  1078. 

when  a  legatee  must  give  security  against,  1078. 
effect  of  stat.  22  <Sc  23  Vict.  c.  35,  s.  27,  as  to  contingent  liabili- 
ties, 1079. 
as  to  debts  of  which  the  executor  has  no  notice,  1081. 
after  notice  to  send  in  claims,  executor  not  to  bo  liable  for  debts 
after  distribution  of  tlu^  assets  of  wliicli  lie  liad  not  tlien  notice, 
Stat.  22  k  23  Vict.  c.  35,  s.  29.. .1082. 
hov/  far  it  may  be  barred  in  a  suit  for  a<lministration  of  ossota, 
1083.     Sec  1501. 
ho  may   prove  his  d<>!>t   as  \:m-^  a^  tlierc  arc  a^'^oti  unJis- 
tributod,  on  terms.  10.S3. 
case  where  some  legatees  have  received  their  legacies, 
and  some  not,  1085. 
priorities  of,  settUxl  by  Ic-f  fori,  1281. 
who  misleads  an   executor  cannot  complain  of  a  deficiency   in   the 

assetKi,  1082,  ibid.  n.  (r\  1574. 
property  assigned  in  fraud  of,  1289. 
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remedies  in  equity  jor,  1591  et  seq.  See  Administration,  liemedies. 
of  deceased  partner,  rights  of,  1358  et  seq. 
of  executor  carrying  on  testator's  trade,  and  of  testator,  their 

rights  respectively,  1412  et  seq.,  1616  et  seq. 
right  to  stand  in  place  of  executor,  as  regards  latter's  right  to 

indemnity,  1618.  '  • 

for  his  own  demand,  1591. 
suing  on  behalf  of  himself  and  the  other  creditors,  1591,  1623. 

entitled  to  costs,  1623,  1627. 
payment  by  executor  after  decree,  795. 

creditors  paid  in  part  before,  shall  receive  no  more  until  the 
others  are  paid  proportionably,  796. 
but  in  taking  account  executor  may  stand  in  place  of  creditor 
so  paid,  796,  n.  (c). 
may  obtain  an  order  for  the  administration  of  the  estate,  1620, 

1622. 
procedure  as  to,  1622  et  seq. 

only  bound  by  order  for  general  administration,  1532. 
may  proceed  by  originating  summons,  1525,  1620. 
uncorroborated  claim  by,  1392,  1619. 

suit  in  County  Court  by,  where  estate  to  be  administered  shall  not 
exceed  500^.,  1667. 

CREMATION, 

legal  method  of  disposing  of  corpse,  728. 

semble,  executor  entitled  to  expenses  of  thus  disposing,  728. 

CEIMINAL.     See  Felon,  Traitor. 

CROPS,  GROWING.     See  Emblements,  and -p.  939. 
when  within  Bills  of  Sale  Acts,  543,  n.  (Ji). 

CROWN, 

debts  due  to, 

their  precedence,  767. 

what  sort  of  debts,  767. 

by  simple  contract,  768. 
whether  debts  having  precedence  by  statute  are  to  be  pre- 
ferred to  Crown  debts,  770. 
executor,  surety  for  testator  to,  paying  debt  has  Crown's  priority, 
808,  n.   iq).     _  ; 

arcient  jewels  of,  heirlooms,  553. 
ancient  right  of,  to  administration  to  intestates,  312. 
risfht  of,  to  personalty  of  person  dying  intestate  witliout  next  of  kin, 

"343.  ^ 

right  of,  to  moiety  where  such  person  dies  leaving  a  widow  only,  344. 

except  where  affected  by  Intestates  Estates  Act,  1890... 344. 
how  administration  granted  to,  345. 
not  bound  by  Land  Transfer  Act,  1897,  s.  1...346. 

form  of  grant  to,  since  the  Act,  where  widow  entitled  to  realty 
and  peraonalty  dies  a  bastard  and  intestate,  345. 
presents  to  benefices  vacant  at  death  of  bishop  where  advowson  part 

oi  temporalities,  518. 
•whether  entitled  to  proceeds  of  real  estate,  where  no  heir  and  no 

remainderman,  1218,  n.   (^). 
breach  of  implied  warranty  of  authority  by  servant  of,  1341,  n.  (c). 

CUMULATIVE  LEGACIES, 

doctrine  of,  1034  et  seq.     See  also  122  as  to  legacies  in  codicils, 
where  there  is  no  internal  evidence  of  int-ention,  1035. 
where  there  is  internal  evidence  of  intention,  1036. 
parol  evidence  of  testator's  intention,  1038. 
when  a  codicil  giving   a  substituted  legacy   shall  be  considered  as 
revoking  a  former  codicil,  122. 
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CUERENCY, 

in  what  legacies  to  be  paid,  1075. 

CUSTOMS, 

of  London  and  York,  distribution  under,  of  intestate's  estates,  prior 
to  19  &  20  Vict.  c.  94... 1227,  1268. 

CUTTING-DOWN, 

clear  gift,  116,  129,  1033.     And  see  Revocation. 

"CY-PRES," 

performance  of  condition,  1013,  n.   (e). 

casos  where  charitable  intent  executed,  817,  838. 


DAMAGES, 

unliquidated,  not  recoverable  as   a   rule   from   executor  for  wrong 

committed  by  deceased,  1593. 
recovered  against  executors  for  injuries  by  deceased  to  the  property 
of  another,  in  what  order  payable,  788. 
for  dilapidations  against  the  executors  of  a  late  incumbent  of  a 
benefice,  788. 
recovered  by  executors  for  injuries  to  personal  estate  of  deceased,  609. 

DAY, 

whether  the  Court  will  inquire  at  what  part  or  fraction  of  a  day  a 
judicial  act  was  done,  795,  n.  (a). 

J)E  RATION ABILI  PARTE  BONORUM, 
writ  of,  2. 

wa.*.  for  recovery  of  shares  of  wife  and  children  in  goods  of 
deceased,  2. 

DEAD  BODY, 

no  property  in,  727. 

executors  have  right  to  possession  of,  727. 

are  responsibli  for  burial  of,  727. 
direction  by  Will  as  to  disposal  of,  not  enforceable,  727. 
cremation  of,  legal,  728. 
executors  have  property  in  coffin  and  shroud,  554. 

DEAF, 

capacity  of,  to  make  a  Will,  13. 

DEAF  ANT)  DUMB, 

capacity  of,  to  make  a  Will,  12. 

DEATH, 

when  will  be  presumed,  227,  228. 

action   by   executor   against  person   who  caused   the  death   of   the 

testator,   614. 
of  plaintiff,   consequences  of,  669  et  seq.     See  Abatement,  Execu- 
tion, Rexrivar. 
between  verdict  and  judgment,  669,  673. 

entry  of  judgment,  nune>  pro  tunc,  673. 
after  final  judgment,  674,  1516. 
after  judgment  and  before  execution,  674. 
of  defendant.      See   Abntc^mmt.,    E.rrct/fion,    Revivor. 
between  verdict   and  judgment,  669. 
after  final  judgment,  674,  1583. 
before   execution,    1583. 
of  two  per«ins  by  shipwreck  or  other  common  cause:   which   "s  to 
be  tali  on  to  survive.     See  Presumption  of   Death. 

w.E. — VOL.  n.  58 
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DEATH — continued. 

of  testator,  when  presumed,  227. 
evidence  of,   1522. 
of  legatee,  227,  1152. 
when  it  operate.s  as  revocation  of  continuing  guarantee,  1393. 
authority  of  attorney  determined  by  death  of  client,  677. 
"  In  case  of  the  death  "  of  a  legatee,  meaning  of  this  expression;, 

1006. 
death  coupled  with  a  contingency,  1007,  n.  (m). 

of  testator.  Will  speaks  from,  as  to  property  comprLsed  in,  4,  145 
et  seq.,  852,  1069. 

DEATH  DUTIES.     Seei    under    Estate   Duty,    Probate    Duty,    Legacy 
Duty,  Succession   Duty. 

DEBENTURE  STOCK.     See  Railway  Debentures,    Shares. 
not  within  Mortmain  Acts,  822. 

what  words  in  Will  will  pass,  943,  n.  (c),  1064,  n.  {a).     Qee.  Ademp- 
tion. 
when  gift  of,  will  pass  debentures,  943. 
when  gift  of  "shares"  will  pass,  943. 

DEBENTURES, 

obligation  on  executors  to  register,   1367. 
when  gift  of  shares  or  stock  will  pass  them,  943. 

DEBTS, 

charge  of,  on  realty,  501  et  seq.     See  Estate^,  quantity  in  possession. 
may  be  deducted  from  the  affidavit  or  account  for  estate  duty  where 

deceased  domiciled  in  United  Kingdom,  728,  n.  (^),  744. 
payment  of  debts  by  executor  or  administrator,  764  et  seq. 
when  he  becomes  liable  for  them,  1592. 
all  debts  must  be  paid  before  any  legacies,   Wll  et  seq.     Soe 

Creditor. 
contingent  debts,   785,   1078   et  seq. 

legatee  must  give  security  against,   1078. 
payment  of,  as  between  capital  and  income,  1117. 
debts  of  which  executor  has  no  notice,  789,  1082,  1418. 
executor  not  liable  for  debts  after  distribution  of  assets  of  which 

he  had  not  then  notice,  stat.  22  &  23  Vict.  c.  35,  s.  29. ..1082. 
voluntary  debts,   783,  1077. 
legacy  of  forgiveness  of,  1100. 
liable  to  duty,  1100,   n.  {l). 
liable  to   lapse,  ibid. 
priority  of  debts  among  themselves,  764  et  seq. 
with  respect  to  foreign  assets,  765. 
funeral   expenses,    762. 
expenses  of  probate,  &c.,  762. 

costs  of   administration  suit,   762.  • 

testamentary   expenses,    763. 
debts  due  to  the  Crown,  767. 
solicitor's  lien,    767. 
debts  to  which  priority  is  given  by  statutes,  769. 

to  commissioners  of  stamps  where  credit  has  been  given  for 
the  duty   on  probate  or  letters  of  administration,    768. 
to  the  parish,  by  overseer,  769. 
to  a  friendly  society,  from  its  officers,  769. 
to  paving  commissioners,   770. 
regimental  debts,  770. 

whether  these  debts  have  pi-ecedence  of  lie  Crown,  770. 
certain  bankruptcy  rules  as  to  payment  of,   to  prevail  in  the 
administration  by  the  Court  of  an  insufficient  estate,  770. 
how  far  bankruptcy  rules  as  to,  imported,  771. 
administration  in   bankruptcy  of  insolvent  estates,   773. 
preferential  payments,   772. 
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DEBTS — continued. 

priority   of   debts  among   themselves — contmued. 
debts  of  record,  773. 
judgments,  773. 

what  sort  of  judgment,   774. 

registration  of   judgments,   774. 

judgments  not  registered  to  have  no  priority,  776. 

when    judgments    as   against   heirs    and   executors 

mu.st  be  re-registered,  776. 
effect  of  not  rcgLstering,  776. 
they  have   no  precedence  among   themaelves,   778. 
decrees  in  equity,  778.     See  Decrees. 

what  sort  of  decrees,  778. 
recognizances,   779. 
securities  by  statute,  779. 
now  obsolete,   779. 
statute  merchant,  780. 
statute  staple,    780. 

recognizance  in  nature  of  statute  staple,  781. 
statute  void   for  want  of  formalities,   781. 
joint  and  several  statute,  782. 
statute  for  mone}'  at  a  future  day,  782. 
debts  by  specialty,  782  et  seq. 
rent,  783.     See  Bent. 
what  is  a  specialty  debt,  782. 
priority   over   simple   contract  debts   abolished   in   case  of 

persons  dying  after  December  31st,  1869... 782. 
voluntary  bond  or  covenant,  783. 
bond  usurious,  or  ex  turpi  causa.,  784. 
future  and  contingent  debts,  784  et  s.eq. 

cannot  generally  be  paid  till  contingency  arise,  785. 
in  case  of  insolvent  estates  nonble  creditors  may  now 

value  their  debts  and  prove  at  once,  785. 
as  Ito  payment  of  legacies  notwithst^inding,  1078  et  seq. 
qucere    whether    an    annuity    a    contingent   debt   ednoe 
Apportionment   Act,    787. 
by  simple  contract,  788  et  seq. 
due  to  the  King,  768,  788. 
duo  to  servants,  clerks,  workmen,  772. 

damages  recovered   against  executor  for  injuries  done   by 
testator   to   the  property  of   a  third   party  payable  as, 
788. 
party   injured   by  devastavit  is  a  simple  contract  creditor 

of  executor,  1613. 
dilapidations  by  late  incumbent  of  benefice,  788. 
payment  of  legacies  before  contingent  debts  or  debts  of  which 

executor  has  no  notice,  789. 
with   respect    to  payments   by    an   executor   d.e   son    tort,    790. 

See  Rxeci'tor  clc  son   tort. 
an    executor    may    volunt;irily    pay    an    inferior    debt    witliouf 

notice  of  a  superior,  791. 
he  may  plead  ;i.  judgment  for  an  inferior  debt  without  notice. 
792. 
what  is  notice  to  bind  him,  792. 

docketing   or   r(>gistration  of  judgments,    774. 

unregistered    judgments    rank    as    sinipl«<    contnut 
debts,    793.' 
notice  of  unregistered  judgment  will   not  give   it   pn>- 

ference,  793. 
with  j-espect  to  other  del>ts  there  must  be  actual  noticx\ 
793. 
executor's  power   of  preference   among   crciiitors  of   <><|unl    <l»Mrr«o. 
793  et  seq. 
how  controlled  by  ])roceeding.s  at  law.  or  in  equity.  794. 

he  can   make  voluntary  pMvnicnt.s  after  action  conuncnced, 
795. 

58  (2) 
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DEJ3TS — continued. 

executor's  power  of  preference  among  creditors  of  equal  degree — 
continued. 
how  controlled  by  proceedings  at  law,  or  in  (x\\i\iy— continued. 
he  cannot  pay  in  preference  after  a  decree  to  account,  or 
after  judgment,  795. 
but  he  may  stand  in  the  place  of  the  creditors  he  has 
paid,   796,    n.  (c). 
a   creditor    partly   paid   by    an   executor,    will    receive   no 
further  pa3'ment  from  the  Oourt  until  othier  creditors  have 
been   paid   proportionably,   796. 
executor's  retainer  for  his  own  debt,  797  ct  seq.     See  Retainer. 
what  passes  by  a  bequest  of  "  debts,"  950  et  seq. 
satisfaction  of,  by  legacy,   1041   et  seq.,  1155. 
release  of,  by  legacy,  1048. 
effect  of  appointing  debtor  executor,  1053. 
at  common  law,   1053. 
in  equity,   1056,  1057,  n.  (5"). 
rule  in  equity  will  now  prevail,  1053. 
effect  of  committing  administration  to  debtor,  1055. 
effect  of  appointing  creditor  executor,   1058. 
where  creditor  is  sole  executor,  1053. 
where  one  of  several  debtors  has  made  the  creditor  executor, 

1059. 
where  a  creditor  is  one  of  several  executors,  1059. 
action  by  creditor  administrator  for  his  own  debt  against  exe- 
cutor de  son  tort,   1059. 
bequest  of,  by  creditor  to  debtor, 

lapses  by  death  of  debtor  before  testator,  959. 
is  a  mere  legacy  and  the  debt  is  asset?,  1049. 
recital  of  debt  due  from  legatee  evidence  against  him,  1049. 
legacy  of,  950. 

when    specific,    926. 
when  adeemed,    1062. 

Action  of,  foe  executor, 

lies  in  respect  of  debts  due  to  deceased,  606,  607. 
in  respect  of  arrea.rs  of  rent,  632. 

Action  of,  .against  executor, 

did  not  formerly  lie  upon  simple  contract,  1548. 

but  now  by  3  &  4  Will.  IV.  c.  42,  s.  13,  such  action  may 
be  maintained  against  an  executor  or  administrator,  1548. 
for  rent,  1371.     See  Rent. 

when    to    be    brought    in    the    detinet,    and    when   in    the 
debet  and  detinet,   1372  et  seq.     See  Rent. 

Imprisonment  for,  abolished  by  "Debtors  Act,  1869,"  1649.     See 

Ne  Exeat   Regno. 
"all  my  just  debts,"  meaning  of,  1323. 
what  passes  by  bequest  of,   950. 

DECEIT, 

action  for,  does  not  survive  to  executor,  608 — 610. 
nor  against  him,  1338,  ibid.  n.  (o). 

DECLARATION.     See  Remedies,   Invpnfories. 

by   testator,    made   before   and    after   execution   of   Will,   how    far 
admissible  in  evidence,  259,  293  et  seq. 

DECREE.     See  Remedies. 
in  equity, 

against  testator, 

ranks  in  order  of  payment  with  a  judgment  at  law.  778. 
the  executor  formerly  could  not  plead  it  at  law,  but 

must  have  had  an  injunction,  778. 
what  sort  of  decree  entitled   to  thia  precedence,   778. 
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BECIlEJi— continued. 

in  equity — continued. 
against  executor, 

must  be  paid  before  judgment  subsequently  obtained,  795. 
effect  of,    in  controlling  executor's  preference,   794. 

creditor  partly    paid  by  executor  will  not   be  further 
paid    by    Court   until    all    the   other    creditors   have 
been  paid  propoiiionably,  796. 
for  an  account,  ke.   in  a  crwiitor's  suit, 

effect  of,  on  executor's  power  of  dealing  with  assets 

778. 
executor   cannot   pay   in   preference   after,    794. 
for  adminLstration, 

injunction  after,   to  restrain  creditor  proc-ecding  on  a 
judgment,  1521. 
cannot  be  made  in  ab.sence  of  personal  representative,  1628. 

DEED-POLL, 

properly  executed  and  attested  may  operate  as  a  Will,  79,  n.  (z). 

DEEDS, 

belonging  to  inheritance  do  not  pass  to  executor  except  under  L.  T. 
Act,  1897... 554. 
nor  the  box  in  which  they  are  kept,  555. 
right  of  executor  to  possession  of,  689. 
power  of  executor  to  take  out  of  chest  in  house  of  heir,  689.. 

DEER, 

when  they  pass  to  the  executor,  539,  ibid.  n.  (i). 

in  an  inclosed  ground,  may  be  distrained  for  rent,  539,  n.  (t). 

DEFAULTING  EXECUTOR.     Sec  Lei^astaiHt,   Remedies. 
when  entitled  to  costs,  1654. 

DEFENCES.     See  Pleas. 

DELEGATES.     See  Appeal. 
appeal  to,  formerly,  458. 

DELEGATION, 

delegatus   non   potest  delegare,   705. 

extends  merely  to  the  discretionary  act,  705. 
executor  liable  in  case  in  which  there  was  no  moral  necessity  for 
employment  of  agent,  1445. 

DELIRIUM.     See  Lunatic,  Insanity,  Drunkenness. 
what  it  is,  20. 

distinction  between,  and  insanity,  as  to  proof  of  lucid  interval, 
20. 

DEMONSTRATIVE  LEGACIES, 
what  they  are,  917. 
instances  of,   925. 
ademption  of,  917,  1061. 
abatement  of,   917,   1098. 

DEMURRER, 

objections   formerly    raiseablc  bv,   can    now    l)c    rais.Ml   on   ijlc-ulingn, 
1555,  n. (o). 

DEPOSIT  OF  WILLS,  place  of.  22 1  et  s,;,.,  2!ts. 

DESCENDANTS, 

who  ontitle<l  under  desiriptiou  of,  8S0. 

when  they  take  per  oa/fita,  and  when  per  slirpe.^,  1254,  n.  (l>). 
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DESCRIPTION, 

of  legatee,  852  el  seq.     See  Legatee. 
of  legacies,  930  et  »eq.     See  Legacy. 

DESTRUCTION  OF  WILL, 

remedy  against  executor  for,  222. 
when  presumed  a-nimo  revocandi,   112. 

DETINUE, 
action  of , 

lies  for  executor  if  goods  are  taken  from  testator,  606. 
lies  against  executor  if  goods  taken  by  testator  continue  in  his 
hands,  1340. 

DEVASTAVIT.     See  Accounts,  Allowances,  Assets. 
definition  of,  1416. 
instances  of, 

by  direct  acts  of  abuse,  1418. 

by  delivering  a  sealed  packet  unopened,  303. 

by  mal-adroixiistration,  1418. 

under  expenses  of  funeral,  728. 
payment  of  debts  out  of  legal  order,  1418. 

not  without  notice,  1418. 
assent  to  legacy,  when  fund  insufficient  for  creditors,  1078 
et  seq.,  1418. 
qucere,  if  without  notice,  1081,  1418. 
how  executor  may  protect  himself,  1418. 
not  preserving  a  term  for  years,  1419. 
in  trust  to  attend  inheritance,  1419. 
compounding  or  releasing  debts  no  devastavit  by  Trustee  Act, 

1893.. .1419. 
Trustee  Act,  1893,  extends  to  administrators,  1419. 
by  unnecessary  payments,  1420. 

how  executor  making,  should  sue  to  recover,  661. 
of  joint  bond,  1421. 
of  void  bond,  1420. 

executor  not  bound  to  plead  statute  of  limitations,  1421. 
unless  oi-der   for   administration   or   its   equivalent  has 
been  made,  1422. 
payment  bj'  executor  of  statute-barred  debts,   1421 — 1423. 
by  negligence,  1424. 

in  not  selling  assets,  1424. 

in  not  investing  assets,  1128,  1439. 

in  not  assigning  an  onerous  lease,  1369,  n.  (c). 

in  not  paying  debts  carrying  interest,  1424. 

in  not  getting  debts  in,  1424. 

enabling  creditor  to  plead  statute  of  limitations,  1424. 
in  not  bringing  actions,  1424. 
by  loss  of  assets,  1425. 
old  rule  at  law,  1426. 
in  equity,  1426. 

modern  rule,  wilful  default  must  be  charged,  1427. 
loss  by  theft  or  casualty,  1426. 
by  invalid  insecurity,  1427. 

where  the  Will  directs  the  investment  of  the  estate 
in  real  or  personal  securities,  1439. 
by  fall  of  stocks,  1430. 
by  continuing  trade  of  testator,  1412. 
by  not  investing  in  the  proper  stock,  1430. 

investments  authorized,  1430. 
by  retaining  in   hand,   or   by  investing  on  a  deficient 

security,  1439. 
by  loan  to  co-executors,  1429. 
by  not  calling  in  money  on  security,  1440. 

where  executors  have  discretion  to  postpone  sale, 
1441. 
by  failure  of  banker,  agent  or  solicitor,  1443.    See  1447. 
general  result  of  all  the  authorities  as  to  the  losa  of 
assets,  1445. 
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DEVASTAVIT— co«  tintted. 
iiiBtances  of — continued. 

by  loss  of  assets — continued. 

provision  of  Conveyancing  Act,  1881,  as  to  receipt  of  pur- 
chase-money by  solicitor,  1447. 
executor  may  appoint  solicitor  to  receive  and  give  discharge 
for  money  under  Trustee  Act,  1893...  1447. 
or  a  banker  or  solicitor  to  receive  proceeds  of  policy  of 
assurance,  1448. 
protection  in  case  of  breach  of  trust  under  Judicial  Trustees  Act, 

1896... 1448. 
in  what  cases  an   executor  is  liable   for  the  devastavit  of  his  co- 
executor,  1450  et  seq. 
executor  liable  for  acts  of  co-executor  as  for  those  of  a  stranger 

entrusted  by  him,  1451. 
executor  trustee  who  stands  by  and  sees  breach  of  trust  com- 
mitted by  co-trustee,  1456. 
not  protected  by  the  usual  indemnity  clause,  1457. 
restriction  on  liability   of  trustees,  under  Trustee  Act,  1893... 

1457. 
executor  joining  in  a  receipt  with  co-executor,  1455,  1457,  1460. 
executor  renouncing  after  an  act  of  administration,  1458. 
executor  who  has  proved,  but  who  declines  to  act,  1460. 
when  a  devastavit  is   released  by   concurrence  or  acquiescence, 
1461. 
breach  of  trust  committed  at  instigation  of  cestui  que  trust j  1461. 
distinction  between  creditors  and  legatees  as  to  liability  of  executor, 

1462. 
creditor  who  misleads  an  executor  cannot  complain  of  insufficiency 

of  assets,  1082,  ibid.  n.  (e),  1574. 
of  feme  covert  executrix,  1462  et  seq. 

lavr  since  Married  Women's  Property  Act,  1462. 

wife  alone  liable  unless  husband  intermeddles,  1462, 
law  before  Married  Women's  Property  Act,  1463. 

husband  liable  for  devnstant  before  marriage  as  well  as  after 
while  coverture  lasted,  1463. 
his  liability  after  determination  of  coverture  for  asseta 

come  to  his  hands,  1464. 
his  estate  liable  after  his  death,  1464. 
■where  a  payment  by  executor  amounts  to,  he  may  sue  to  recover  it 

back  in  his  representative  character,  661. 
executor  of  executor,  1586. 

not  liable  for,  at  common  law,  1340,  1586. 
stat.  30  Car.  II.  c.  7. ..1340,  1586. 
party  injured  by,  is  a  simple  contract  creditor  of  executor,  1613. 
is  a  debt  by  executor  due  from  the  time  of  committing,  and  not  from 

decree  for  payment,  1614. 
as  to  abatement  of  legacies,  where  tlic  estate  becomes  insufficient  by 

the  devastavit  of  the  executor,  1090  rt  srq. 
remedy  for,  in  equity,  1612  et  seq.     See  Remedies. 
what  is  a  conversion  by  the  executor,  1612. 
following  assets,  1613. 
in  case  of  a  bankrupt  executor,  1613. 
retainer  for,  by  co-exec-utor,  1049,  n.  C'')- 
remedy  for,  against  executor  of  executor,  1586. 

debt  on  a  judgment  against  first  executor  suggesting  a  dftyutavit, 
1580,  1586. 
scire  fieri  inquiry  as  to,  by  sheriff,  1579. 

what  is  a  good  finding  of  a  devastnrit  in  his  return,  1580. 
effect  of  lapse  of  time  on,  in  equity,  1637,  n.  (y).    See  1082,  n.  fc), 

1086,  n.  (o).  .   ^.     .  ,     , 

question  of,  may  be  tried   in  a  suit  within  the  jurisdiction  of  tJie 

County  Court,  1550,  n.  (o). 
action  of  debt  suggesting, 

upon  judgment  against  executor,  1580. 

its  nature,  1580. 
when  brought,  1680. 
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DEVASTAVIT— ca«^tMMe<?. 

action  of  debt  suggesting — continued. 
form  of,  1581. 
pleas  in,  1581,  1582. 

executor  cannot  plead  plene  administravit,  1581. 
evideoQce  in,  1581. 
judgment  in,  1582. 
judgment  by  default  in,  1581. 
how  to  be  brought  by  executor  of  him  who  obtained  judgment, 

1582,  1583.  ,  f 

against  executor  of  executor,  1582. 
against  husband  of  executrix,  1462  et  seq. 
upon  judgment  of  execution,  1582. 
not  on  judgment  against  testator,  1582. 

remedy  on  judgment  against  testator,  1582. 

DEVISE.    See  Will. 

general,  what  it  includes,  842,  n.  («f). 

when  vested  or  contingent,  994,  n.  (a). 

DEVISEE, 

■when  entitled  to  be  exonerated  by  the  executor,  1304  et  seq.     See 

Exoneration. 
his  right  of  retainer,  802,  n.  {m),  804,  n.  {q). 

remedy  against  real  assets  in  hands  of,  1  Wm.  IV.  c.  47... 1298  et  seq. 
suit  in  Ck)unty  Court  by,  where  estate  does  not  exceed  500^.. ..1667. 
may  proceed  by  originating  summons,  1525. 

DILAPIDATIONS, 

damages  for,  against  the  representatives  of  the  late  incumbent,  in 

what  order  payable,  788. 
provisions  of  Ecclesiastical  Dilapidations  Act,  1871,  as  to,  789,  1349. 
what  are  dilapidations,  1347. 
action  for,  against  executor  of  rector  at  common  law,  1347. 

to  what  extent  he  is  liable,  1349. 
liability  of  executor  for,  under  the  Ecclesiastical  Dilapidations  Act, 

1871. ..789,  1349. 
of  mansion  house, 

executor  of  tenant  for  life  without  impeachment  of  waste  not 
liable  for,  in  equity,  1345. 
cost  of  sanitary  works  executed  under  Public  Health  (London)  Act, 
1891,  upon  leasehold  houses  payable  out  of  capital,  1544,  n.  (x). 

DIMES  V.  SCOTT,  rule  in,  1118  et  seq.,  Ii37. 

DIRECTOR, 

executor  qualified  to  be,  by  holding  testator's  shares,  1470. 
not  accountable  for  remuneration,  ibid. 

DISABILITIES, 

of  testators,  8  et  seq.     Sea  Will,  who  is  capable  of  making. 

DISCHARGE, 

not  obtainable  by  executor  by  paying  over  assets  to  his  co-executor, 

403,  n.   {g). 
by   payment   to    executor   or   administrator    under    void  probate  or 

administration,  474. 

DISCLAIMER.     See  Renuncintion. 

of  trusts  cannot  be  made  by  executor  who  takes  probate,  1417. 
executor-trustee  cannot   disclaim    trust   of    English   property   while 

retaining  control  of  foreign  property,  1417. 
of  legacy,  1187. 

DISCOVERY, 

actions  for,  may  be  brought  against  executor  before  probate,  220. 
very  rare  since  Judicature  Act,  220,  n.  (rr). 
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DISCRETION, 

of  trustees  or  executors,  where  the  Court  will  interfere  with,  1615. 
not  interfered  with  by  issue  of  originating  summons,  1615. 

DISTRESS, 

remedy  against  executors  by,  1605. 

by  heir  of  cattle  of  executor  damage  feasant^  740. 

executor's  power  to  distrain,  689  et  seq. 

accrues  from  the  death  of  testator  before  probate,  477. 
executor  of  a  lessee  for  years  who  underlets,  689. 
executor  of  a  man  seised  of  rent, 

could  not  distrain  at  common  law  for  rent  incurred  in  testa- 
tor's life,  690. 
Stat.  32  Hen.  VIII.  c.  37... 632,  690. 

executors  may  have  action  and  distrain  for  rent  due  to 

testator  in  his  life,  690. 
distress   for   a   rent   the   estate   wliereof  depends  upon 

another's  life,  being  dead,  690. 
construction  of  the  statute,  691. 

whether  it  extends  to  executors  of  a  man  seised  in 

fee  demised  for  years,  692. 
it  applies  only  to  cases  in  which  the  testator  might 

have  distrained,  690. 
in  whose  hands  the  land  must  be,  691. 
what  manner  of  rents  arc  within  it,  691. 
issuing  out  of  copyhold,  691. 
executors  of  landlord  may  distrain  on  land  demised  for 
any  term,  or  at  will,  as  landlord  himself  might, 
692. 
Stat.  3  &  4  Wm.  IV.  c.  42... 692. 

effect  of  Land  Transfer  Act,  1897... 692. 
executors  may  join  in  distraining  or  distrain  alone,  693- 
executor  of  administrator  who  has  underlet  cannot  dis- 
train, 693. 

DISTRIBUTION, 

period  of,  in  gifts  to  a  class,  852  et  seq. 

Under  the  statute  22  &  23  Car.  II.  c.  10... 1226. 
origin  and  object  of  statute,  1226. 

provisions  of,  1227. 

construction  of,  330. 
no  suit  for,  to  be  entertained  in  Probate  Court,  1665. 
if  a  person  entitled  die  within  the  year,  his  executor  may  claim, 

1266. 
effect  of  agreement  as  to  distributive  share,  1229. 

no  action  at  law  lies  for  it,  1548. 
estate  of  an  intestiite  bastard,  or  person  without  kin,  1253. 
persons  taking  under,  take  as  tenants  in  common,  886,  n.  («)• 

rights  of  husband,  1230.     See  886,  n.  («). 

paramount  to  22  &  23  Car.   II.   e.   10... 886,  n.    («). 

stat.  29  Car.  II.  c.  3,  s.  25... 1230. 

rights  of  husband's  representative,  if  lie  dio><  witliout  taking 

administration,  1230. 
or  without  having  fully  atlministercd,  1231. 

Tights  oj  undoic,  1231   ct  snq.     See  886,  n.  («). 
when  barred  by  settlcnient,  1233. 

by  provision  by  Will,  in  lieu  of  thirds,  1234. 
when   she   cannot    claim    lM)t.li    lier   di.stributivo   share,   and 
money  duo  under  a  covenant  for  her  provision,  1234. 
wlien  she  may  claim  l)oth,  1235. 
provisions  of  Intestates   Ust^ites  Act,   1890,  where  intoetatc 

leaves  no  issue,   1231. 
in  such  ease  widow  takes  500^   or   the  whole  estate  if  h^w. 

1232. 
how  such  Sinn  t'l  be  borne  and   raised,  1232. 
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DISTRIBUTION— co«  Hntced. 

Under  the  statute  22  ii  23  Car.  II.  c.  10 — cont'miMd. 
rights  of  children,   1236  et  seq. 
their    "representatives,"    1237. 

1.  where   none  of  intestate's  children   are  dead,   1237. 

2.  where    all    tlie    intestate's    children    are    dead,    leaving^ 

children,   1238,   ibid.   n.  {()). 

3.  where  .some  of  the  intestate's  children  are  dead,  leav- 

ing children,    1239. 
half-blood,    1237. 
posthumous    child,    1237. 
an   only   child,   1238. 
advancement,  1239  ef  seq. 

operates  only  in  distribution  of  the  estates  of  in  testa  t© 

fathers,  1239,   1240. 
does  not  operate  in  cases  of  quasi  intestacy,   1240. 
children  of  deceased  child  must  bring  in  their  father's 

advajiceanent,  1241. 
a    child    shall   bring    in    his    advancement   among    the 

other  children  only,  and  not  for  the  widow,  1241. 
advanceanent  by  settlement  of  land,  1241. 

what  land   is  within  the  statute,    1241. 
advancement  out  of  personal   estate,    1242. 
what  is   considered  so,    1243. 
what  is  not,  1245. 

rights  of  next  of  kin,  1246.    See  also  886. 

who  are  next  of  kin,    1247.     See  also  329. 
right  of  the  father,   1247. 
right   of   the  mother,    1247. 

brothers  and  sisters  shall  share  with  her,  1247. 
although  the  intestate  left  a  widow,  1248. 
if  no  brothers  are  alive  of  intestate,  nephews,  &c-, 

shall  share  with  their  grandmother,   1248. 
the  representatives  of  brothers  and  sisters  beyond 

their  children  shall  not  share,  1249. 
brothers  and  sisters  of  the  half-blood  shall  share 

with  her,  1249. 
when  she  shall  take  the  whole,  1249. 
mother-in-law  or   step-motlier  have  no  right,   1249. 
right  of   brothers  and   sisters,    1250. 

preferred    to    grandfather,    &c.,    1250. 
grandfather  preferred   to  uncle,   1251. 
great-grandfather   shall    share  with   uncle,    1251. 
grandfather  by  mother's  side,   1251. 
uncles  and   nephews,   1251. 
relatives  by  marriage  not  entitled,    1251. 
no    representation    among   collaterals    after    brothers'    and 
sisters'   children,    1251. 
i.e.,  ibrothers  and  sisters  of  the  intestate,  1251. 

when  they  take  per  capita ,   1252,  ibid.  n.  (h). 
title  of  next  of  km  to  property  of  intestate,  nature  of,  1266. 
1267,  n.  (e). 

Of  the  effects  of  an  intestate  doiuciled  abroad,  1254  et  seq. 
it  shall  be  according  to  the  law  of  the  country  of  domicil,  1254. 
rules  for  ascertaining  the  domicil,    1259. 

Under  the  customs  of  London  and  York, 
saved  bj'  the  statute  of  distributions,  1268. 

customs  of  London  and  York  abolished  as  to  the  estates  of 
persons  who  have  died  on  or  after  January  1,  1857,  stat.  19 
&20  Vict.  c.  94.. .1268. 

DISTRICT  REGISTRIES.     See  Court    of    Probate. 
of  Probate  Division,  229  et  seq. 
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DIVESTING.     See  Lapsed   Legacies — Conditional   Legaoies. 
of  a  vested  share  in  distribution,  857  et  seq. 

DIVIDENDS, 

of  stock,  not  apportionable  at  common  law,  633. 

case  of  tenant  for  life  of,  dying  on  the  day  they  become  due,  633. 
now   apportionable  by  Apportionment   Act,   633. 
what  included  in,  in  this  Act,  635. 
bequest  of,  passes  the  principal,  946. 
whether  bequest  of  debts  includes,  952. 

DIVORCE, 

when  husband  loses  right  of  administration  to  wife  by,  322,  n.  (n). 
when  widow  loses  right  of  administration  to  husband  by,  329. 

DOCKETING, 

of  judgments,  776,  793.     Sec  Judgments. 

DOCUMENTS, 

production  of,  in  administration  action,   1603.     See  Froducticyn. 

DOGS, 

pass  to  executor,  538,  ibid,,  n.  (6). 

DOMESTIC  EXPENSES, 

what  shall  be  allowed  in  executor's  accounts,  1420,  1479,  n.  (m). 

"  DOMESTIC  USE  AND  ENJOYMENT," 

articles  of,  what  they  include,  939,  n.  (/). 

DOMICIL.     See  Foieigner,  Alien. 
definition  of,    1259,   n.  (z). 
may   be   defined   by   Order    in   Council    pursuant   to   stat.    24   &   25 

Vict.  c.  121... 1265. 
arises  from  connection  with  locality,  not  from  society,  272.  n.  («*). 
country  of, 

the  law  there  shall  regulate  the  validity  of  Wills  proved  here, 
270  et  seq. 
and   also   the  construction.   852,   866.      See   also  276,    ibid. 

so  as  to  title  to  letters  of  administration,  340. 

so  as  to  distribution  of  the  effects,  765,  766,  1254,  1278. 

so  as  to  exoneration  of  real  estate,   1305,  n.  (y). 

but  not  as  to  descent  of  real  estate,   1255,   n.  (g). 

but  administration  of  the  estate  must  bo  where  possession 

taken,  1256. 
decision  of  Court  of  domicil  binding  on  Court  of  this  coun- 
try, 1254. 
status  of  child  depends  on  status  of  putative  father,  1262, 

n.  (/i).     See  866. 
how  the  law  of  the  foreign  country  is  to  bo  certified,  340, 
n.  (<7).  . 
how  fai-  a  British  subject  can  select  a  foreign  domicil  in  derogation 

of  his  British,  1265. 
rules  for  ascertaining  the  domicil,  1259. 

change  of,  by  evidence  of  intention,  husband  and  wife,  1261,  n.  (d). 
distinction  bctwccMi  domicils  of  choice  and  of  origin,   1262. 
Anglo-Indian,  wliat   it  is,   1263,   n.  (k). 
Anglo-Egyptian,  no  such  thing,  272,  1263,  n.  (k). 
Anglo-Ciiinose.   1263,   n.  (k). 
law  of  tlu-  country  of  domieil  will  not  prevail  against,  a  Will,  made 

under  a  power,  of  property  situate  in  this  country,  278  et  seq.^ 
law  of,  as  affp<"ting  Wills  changed  by  st.it.  24  A:  25  \ict.  c.  11 4... 276. 
regulates  validity  of  Will  a«  regards  moveables,  269. 
meaning  of  term  "law  of  country  of  domicil,"  271. 
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DOMICIL — continued. 

law  of,  as  affecting  Wills  changed  by  stat.  24  &.  25  Vict.  c.  114 — 
continued. 
Wills  made  by  British  subjects  abroad  to  be  admitted  if  made 
according  to  law  of  the  place,  or  where  testator  was  domi- 
ciled or  had  domicil  of  origin,  277. 
also  Wills  made  by  British  subjects  in  this  kingdom,  if  made 

according  to  local  law,  277. 
change  of,  not  to  invalidate  Will,  277. 
law  as  to  such  Wills  before  Aug.  6,  1861... 273. 
when  Will  of  British  subject  domiciled  abroad  may  be  invalid 
since  Aug.  6,  1861. ..271,  n.  (p). 
Will  made  conformably  to  terms  of  power,   though  not  to  law  of 
domicil,  278. 
conformably  to  law  of  domicil,  though  not  to  law  of  England, 

under  power  to  appoint  "  by  Will  duly  executed,"'  279. 
valid  under  Lord  Kingsdown's  Act,  not  necessarily  good  exer- 
cise of  power,  281,  282. 
in  exercise  of  power  must  conform  to  terms  of  power,  where 
sects.  9  and  10  of  WUb  Act  do  not  apply,  280,  281. 
law  of  the  matrimonial  domicil  as  affecting  the  marriage  contract, 

1264,  n.  («). 
change  of,  in  case  of  infant,  1263,  1264. 
Court  of,  practice  of  Court  here  to  follow  grant  of,  273. 

not  necessarily  foi-iom  concursus  to  which  legatees  required  to 

resort,  276. 
grant  not  necessarily  a  grant  of  probate,  but  may  be  adminia- 

tration  with   the  Will  annexed,   273. 
Court  exercises  a  discretioa  in  following  the  foreign  grant,  274. 
grant  should  be  made  under  20  &  21  Vict.  c.  77,  s.  73... 274. 
foreign    Court    will    grant    ancillary    probate    where    neoeseary    to 
recover  estate,   268,  ibid.   n.  (s). 

DONATIO  MORTIS  CAUSA, 
definition  of,  594. 
requisites  of,  594  ef  seq. 

evidence  upon  which  established,  594,  n.  (ee),  595,  n.  (/),  603. 
a  trust  may  be  annexed  to  it,  597. 
delivery  of,  596. 

what    is    sufficient,    when    the    subject   is    incapable    of    actual 
transfer,    598. 
what  may  be  the  subject  of,  598. 

bank   notes,   598. 

bonds,    599. 

negotiable   instruments   passing   by   delivery,    598,    ihid.  n.  (e). 
payable    to    order    though    unendorsed, 
598,  n.  {e). 

mortgage  deeds,  599. 

policy  of   insurance,   600. 

banker's  deposit  note,  609,  ihid.  n.  (o). 

Post  Office  Savings  Bank  deposit  book,  600. 

promissory   note,    599. 

not  certificate  of  investment,  600. 

not  receipts  for  stock,  600. 

not  notes  drawn  by  the  deceased  in  his  last  illness,  601. 

not  cheques  on  bankers  unless  semhlc  parted  with  for  valuable 
consideration  or  paid  before  testator's  death,  601,  ibid.  n.  (y). 
how  it  differs  from  a  legacy,  602. 
evidence  of,  594,  595,  603. 
subject  to  legacy  duty,  603. 
subject  to  estate  duty  and  formerly  to  probate  dutv,  603.  ibid.  n.  (K). 

to  debts,  603. 
how  it  differs  from  a  gift  irAer  vivos,  602. 
may  be  satisfied  by  a  legacy,  603. 
cannot  be  revoked  by  subsequent  Will,  603. 
not  abolished  by  WiUs  Act,  603. 
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DOUBLE  PORTIONS.     See  Ade-mption— Satisfaction. 
presumption  against,  how  repelled,  1071. 
by  parol  evidence,  1073. 

DOUBLE  PROBATE.     See  Probnte,   manner  of  obtaining. 
what  it  is,  295. 

DOVES, 

when  they  pass  to  executor,  539. 

DOWER,  1187.     See  Widow. 

tenant  in,  when  she  or  her  executors  are  entitled  to  emblements,  549. 

DRAFT.     See  Construction — Evidence. 

of  a  Will,  when  it  may  be  used  in  evidence,  105,  252,  253. 

DRUNKENNESS, 

when  a  ground  of  incapacity  to  make  a  Will,  27. 
or   to   revoke  one,    106,    n. (e). 

DUCHY  OF  CORNWALL, 

grant  of  administration  to  intestate  dying  in,  granted  to  Duke  of 
Cornwall,   346. 

DUCHY  OF  LANCASTER, 

Sovereign  entitled  in  right  of,  to  goods  of  intestate  dying  therein 

without  next  of  kin,   343,   n.  (/). 
administration  in  such  case  granted  to  solicitor  for  affairs  of,  345. 
administration  bond   not  given  by   solicitor   to,   but  liable  as  if  it 

were,  430,   n.  (e). 
Intestates  Estates  Act,  1884,  applies  to,  347. 

DUMB, 

capacity  of,  to  make  a  Will,  12. 

DUPLICATE  WILLS, 

revocation  of.   111. 

presumption  that  the  destruction  or  mutilation  of  one,  revokes  the 
other.  111. 
when   both    instruments  are  in   the  possession  of  the  testator, 
and  only  one  is  in  part  cancelled,   112. 
if  the  testator  has  the  custody  of  one  of  two  duplicates,  and  it  be 
found  cancelled,  or  cannot  be  found,  the  presumption  is,  that  he 
cancelled  it  animo  revocandi,   112. 
must  be  brought  into  Probate  Court  if  required,  224. 

DUTY.     See    Estate    Duty — Legaci/    Duty — Probate    Duty — Succession 
Duty. 


EAR-MARKING  MONEY, 

in  hands  of  executor,  1601,  1612,  ibid.  n.  (a). 

EAST  INDIES.     See  India. 

ECCLESIASTICAL  COURT.    See  Court  of  Probate— Probate— Remedies. 
jurisdiction  of,  as  regards  Wills  and  intestacies,  201. 

EFFECTS, 

collection  of,  by  executor,  740. 
wliat    p;iMSi's   bv  a   bequest   of,   931. 

"  household    effects,"    939. 
where  described  as  in  a  particular  place,  931,  934. 
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E.JECTMENT, 
by  executor, 

lies  whether  ouster  was  before  or  after  testator's  death,  610,  658. 
demist!  laid   two  years  bet'oi'e  probate,  g;ood,  477. 
two  out  of  three  executors  may  recover  in,  on  joint  claim,  1498. 
by  administrator, 

when  demise  to  be  laid,  480,  n.  {q). 
against  executor. 

for  a  recovery  of  a  leasehold  for  years  by  a  devisee  after  assent, 
1549. 
verdict  in,  not  admissible  as  evidence  in  a  testamentary  cause,  257. 
service  on  one  of  two  co-executors  in  possession  a  sufBciont  service  in 
an  action  of,  1552. 

ELDEST  SON, 

when  youngei-  child  is  considered,  857  et  seq. 
when  eld&st  child  considered  younger,  860. 
time  of  ascertaining,  858,  n.   (c). 

ELECTION, 

to  take  converted   property    in   its  actual   state,  505,   n.    (A).     See 

C(ynverswn. 
widow  barred  of  paraphernalia  by  election  to  take  as  legatee,  592. 
power  of,  by  executor, 

where  testator  was  entitled  to  take  choice  of  several  chattels,  706. 
power  of ,  by  legatee,  from  a  certain  numter  of  stock,  1181. 
doctrint!  of,  as  to  legacies,  1182  et  seq. 
to  what  cases  applicable,  1185. 

only  applicable  as   between   a  gift  undei'  a  Will  and  a  claim 
dehors  the  Will,  1185,  1189,  n.  (y). 
no  election  where  testator  makes  void  appointment,  1183. 
nor  where  interest  of  married  woman   subject  to  re- 
straint, 1184. 
nor  where  beneficiary  has  no  property  to  give  up,  1185, 
1189.  n.   Oy). 
child  predeceasing  testator,  1185. 
heir-at-law,  1186. 
widow  entitled  to  dower,  1187. 

stat.  3  &  4  Wm.  IV.  c.  105,  in  effect  abolishes  election 
as  affects  dower,  1187. 
where  there  are  two  bequests  to  the  same  person,  the  one  onerous 

and  the  other  beneficial,  1187. 
what  constitutes  an  election,  1188. 
effect  of  an  election,  1188. 

the  Ck)ui-t  will  elect  for  infants,  if  for  their  benefit,  1189. 
of  executor  to  take  as  legatee,  1108. 

ELEGIT,  t 

estate  by,  goes  to  executor,  521.     See  612,  n.  (y). 
land  delivered   in   execution    under,   is   charged   within  meaning  of 
Locke  King's  Acts,  1315,  n.  (a;). 

EMBLEMENTS.     See  Fixtures,  Af/ricuUnml  Holdinf/s  Act. 
definition  of,  543. 
what  produce  are,  544. 

such  only  as  repays  the  labour  within  the  year,  545. 
when  executor  entitled  to,  546. 
as  against  the  heir,  546. 
as  against  a  devisee,  546. 
right  of  executor  of  tenant  for  life,  548. 
by  stat.  14  &  15  Vict.  c.  25,  s.  1,  where  landlord  tenant  for 
life  tenant  at  rack  rent  shall  continue  to  hold  for  year 
instead  of  having  emblements,  548,  n.   (r). 
right  of  executors  of  clergy,  549. 

parson  resigning  his  living  not  entitled  to,  549,  n.  (y). 
right  of  executor  of  dowress,  549. 
executor  of  her  husband,  550. 
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EMBLEMENTS— co«<«>H<,5ef. 

what  produce  are — oontinued. 

when  executor  entitled  to — continued. 

right  of  executor  to  one  seised  jure  uxorls,  550. 

when  husband  and  wife  are  joint  tenants,  550. 
right  of  executor  of  jointress,  550. 

eflPect  of  Married  Women's  Property  Act,  550,  n.   (e). 
right  of  executor  of  tenant  by  curtesy,  550. 
right  of  executor  of  tenant  at  will,  550. 
entry,  egress,  and  regress  to  take,  550. 

do  not  give  a  title  to  exclusive  occupation,  550. 

whether  executors  of  lessee  shall  pay  rent  till  the  corn 
is  ripe,  551. 

EMPLOYEES'  LIABILITY   ACT,   617.      See   Action. 

ENTITLED, 

word  construed  "  entitled  in  possession,"  850,  1003,  n.  ((f). 

ENTRIES, 

admissibility  in  evidence  of,  made  by  dec-eased  executor  against  his 
interest,  1589,  n.   (z). 

ENTEY, 

when  necessary  to  complete  executor's  title,  483. 
before^   executor    not   liable   as    assignee    of    testator's   term,    1372, 
1373,  n.   (r). 
but  liable  for  rent  so  far  as  he  has  assets,  1373 — 1376.     See 

Executor,  liahility.  ! 

EQUITABLE  ASSETS,  1290  pt  seq.     See  Assets. 

EQUITABLE    CONVERSION,    504    et    seq.      See    Conversion^Estate, 
qtuxntity  in  possession. 

EQUITABLE  EXECUTION,   1353,  n.    (k).     See  Execution,  Receiver. 

EQUITABLE  WASTE,  542.     See  Waste. 

EQUITY, 

cannot  set  aside  a  Will  for  fraud,  30,  439  et  seq. 

Courts   of,   are   Courts    of    Construction   of    Wills,   207.      See   445, 

Construction. 
in  what  cases  it  will  interfere  with  respect  to  probate,  &c.,  442. 
equitable  conversion,  504  et  seq.     See  Conversion. 
decree  in.     See  Decree. 
remedies  for  and  against  executors  in.     See  Administration  Action, 

RemeJ.ies. 
under  Judicature  Act,  rules  of,  to  prevail  when  there  is  any  conflict 

between  those  of  law  and  equity,  488,  698,  n.  (A). 
See  Payment  of  Lepacies. 
equity  of  i-edemption  whether  legal  or  equitable  assets,  1292. 

EQUIVOCATION,  909  et  seq.     See  Amhif/uity,  Legatee. 

ERASURE.     See  Alterations,  Evidence. 

in  Will,  presumption  as  to,  96,  97,  257. 
partial  revocation  of  Will  by,  103  et  seq. 

ERROR  IN  WILL.     See  Mixtal-e. 

power  of  Court  to  correct,  in  ca.so  of  fraud  or  mistake,  without  know- 
ledge of  testator,  253. 
words  may  be  struck  out,  but  not  inserted,  by  the  Court,  256. 

ESCAPE.     See  Sheriff. 
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ESCHEAT, 

lands  coining  to  lord  by,  arc  assets,  1330,  n.  (l). 

ESCROW, 

liability  of  executor  of  testator  delivering  deed  as,  1393. 

ESTATE, 

Of  an  executor  or  administrator. 

At  what  TI3IE  IT  VESTS,  477  et  seq. 
estate  of  executor,  477. 
estate  of  administrator,  478. 

when  letters  of  administration  relate  back  to  death  of 

intestate,  478. 
effect  of  Land  Transfer  Act,  1897... 480. 
between  the  death  of  the  deceased  and  the  administration 

grant  personal  estate  to  vest  in  the  judge,  482. 
distinction  between  chattels  real  and  personal,  as  to  time 
of  vesting  in  possession,  483. 

Its  QUALITY^  484  et  seq. 

not  forfeited  by  attainder  of  executor,  &c.,  484. 
not  applicable  to  executor's  debts  to  the  Crown,  484. 
where  executor  becomes  bankrupt,  goods  of  testator  do  not 
pass,  485. 
it  operates  as  a  forfeiture  of  a  lease  containing  clause  to 
that  effect,  though  the  lease  does  not  pass  to  the 
assignees,  485. 
receiver  to  whom  assignees  may  account,  485. 
executor  bankrupt  and   residuary  l^atee,  486. 
■    it  cannot  be  taken  in  execution  for  debt  of  executor,  486, 
ibid.  n.   (o). 
exceptions  from  this  rule,  486,  ibid.  n.  (o). 
doctrine  of  merger  respecting,  487. 

abolished  by  Judicature  Act  when  no  merger  in  equity,  488. 
will  still  be  merger  where  executor  has  estate  in  his  own 

right,  488. 
how  the  effects  which  an  executor  takes  as  such  may  become 
his  own,  491,  1417,  n.   (o). 
different  rule  in  equity,  491,  n.  (s). 
qucBre  as  to  effect  of  Judicature  Act  on  rule,  491,  n.  (s). 
executor  cannot  bequeath  it,  489. 
executor  may  alien  the  assets,  489,  693  et  seq. 
grant  of  oynnia  bona  sua  by  executor,  489. 
release  of  all  demands  by  executor^  489. 

feme  covert  executrix  since  December  31st,  1882,  cannot  be 
controlled  by  her  husband,  489.     See  155,  1462  et  seq.\ 
and  Husband  and  Wife. 
when  an  executor  will  gain  a  settlement  by  estate,  489. 
executor  not  to  be  protector  of  a  settlement  in  respect  of 
estate  as  such,  490. 

Quantity  of  estate  in  possession,  494  et  seq. 

of  an  executor  and  administrator  is  the  same,  494. 
the  whole  personal  estate  vests  in  the  executor  or  adminia- 
trator,  494. 
unless  estate  in  joint-tenancy,  495. 

except  in  case  of  partners  in  trade,  &c.,  495. 
rights  of  executor  of  one  of  several  partners,  497. 
in  what  cases  the  title  goes  to  the  executor,  where  the 

deceased  had  only  a  special  property,  497. 
option  to  purchase  held  not  to  pass  to  executor,  498. 
the  whole  real  estate,  except  copyholds  and  customary  free- 
holds  since   Land   Transfer    Act,   1897,    vests  in  the 
executor  or  administrator,  501. 
but  including  equitable  interests  in  copyholds,  501. 
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ESTATE— continued. 

Of  an  executor   or   administrator — continued. 
Quantity  of  estate  in  possession — continued. 

as  to  real  estate  of  testators  bying  before  commencement  of 
Land   Transfer    Act,    1897... 498    et    seq.       See    also 
Power. 
in  what  cases  an  executor  takes  the  fee  in  trust  to  sell, 

or  merely  a  power,  499. 
rule  is  that  intention  of  testator  must  be  gathered  from 

whole  Will,  498. 
in  what  cases  tlio  executors  shall  have  a  power  to  sell 

land  by  implication,  499. 
no  power  where   estate  devised  specifically   subject   to 

debts,  500,  n.  (jr). 
administrator  with  Will  annexed  has  no  power  to  sell 
under  Will  or  under  22  &  23  Vict.  c.  35... 501,  n.  (b), 
ibid.  n.    (h). 
executor  devisee  of  subject  to  debts  can  make  good  title 
to  purchaser  who  does  not  know  that  debts  are  paid,  502. 
provisions  of  Land  Transfer  Act,  1897,  conferring  on  per- 
sonal representatives  same  powers  of  dLsposition  over  real 
estate  as  over  chattels  real,  501. 
presumption  that  debts  are  jiaid  after  twenty  years,  where 
executor  selling  real  estiite  charged  with  debts,  502 
et  seq.,  1638,  n.   (ff). 
no  such  presumption  in  case  of  leaseholds,  502,  1638, 

"•   iff)- 
semblBj  real  estate  stands  on  same  footing  as  chattels 
real,  since  Land  Transfer  Act,  until  assent,  503. 
what  is  sufficient  indication  of  intention  to  charge  real  estate 

with  debts,  503. 
whether  a  mere  charge  of  debts  on  land  gives  an  implied 

power  under  stat.  22  &  23  Vict.  c.  35,  ss.  14,  16... 500. 
the  proceeds  of  real  estate  are  equitable  assets,  504,  1292. 
the  doctrine  of  equitable  conversion,  504  et  seq.     See  Con- 
version. 
land  considered  as  money  and  money  as  land,  504. 
land  contracted  to  be  sold,  505. 
compulsory  sales  under  Act  of  Parliament,  506,  n.  (0, 

514. 
money  covenanted  to  be  laid  out  in  land,  507. 
conversion  "  out  and  out,"  507. 

for  particular  purposes  which  fail,  509. 

mixed    fund    from    produce    of    real    and    personal 

estate,  509. 
whether  property  resulting  to  heir  to  be  considered 

land  or  money,  510. 
money  laid  out  in  land  will  result  to  next  of  kin  as 
realty,  511. 
real  estate  purchased  witli  partnership  capital,  511. 
property  altered  in  nature  by  trustees  of  infant,  512. 
by  committee  of  lunatic,  512. 
by  compulsory  sale  of  lunatic's  lands,  514. 
property  of  mortgagee  in  possession  altered  by  sect.  7 
of  Real  Property  Limitation  Act,  1874... 514. 
chattels  rctil,  517  et  seq. 

next  presentation  to  a  church,  517. 

archbishop's  options,  519. 
estates  for  years,  519. 

for  so  many  years,  if  A.  B.  shall  so  long  live,  520. 
lessee  for  years  granting  an  estate  for  life,  520. 
to  A.  for  life,  and  if  ho  die  within  a  certain  term, 

to  his  executor  for  that  term,  520. 
estates  by  statute  staple,  kc,  .521. 
lease  for  years  to  one  and  his  heirs,  521. 

to  a  sole  corjioration  and  his  succe9.--ors,  521. 

W.E. — VOL.   II.  59 
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EST ATlEi— continued. 

Of  an  executor  or  administrator — continued. 
Quantity  of  estate  in   possession — continued, 
chattels  real — continued. 

estates  for  years — continued. 
devised  in  tail,  521. 
to  A.  for  life,  and  afterwards  to  hia  heirs  general 

or  special,  522. 
tenancy  from  year  to  year,  523. 
leases  of  incoi-poreal  hereditaments,  523. 
in  joint-tenancy,  do  not  pass,  524. 
vest  in  executor  though  specifically  devised,  524. 
the  executor   cannot   waive  a   lease   though   worth 

nothing,  524;  but  see  1375. 
equitable  interest  in  term,  524. 
estate  pur  outer  vie,  524. 

effect  of  1  Vict.  c.  26... 524. 
mortgages,  525. 

part  of  the  personal  estate,  525. 
when  heir  entitled,  526. 
when  a  mortgage  merges,  526. 

executor  of  mortgagor,   in   case  of  mortgage  with 

power  of  sale,  528. 

land  devised  to  executors  for  payment  of  debts,  estate 

of  executors  at  common  law,  and  under  s.  30  of  Wills 

Act,  528. 

with  relation   to   husband   and   wife,   528    et  seq.     See 

Husband  and  Wife. 
by  condition,  536. 
by  remainder,  536. 
contingent  and  executory  interest,  536. 

lease  for  life,  i-eraainder  to  the  executors  of  lessee,  536. 
administrator  cannot  take  as  assignee  by  purchase 
in  a  limitation  of  a  remainder  to  a  man's  execu- 
tors and  assigns  as  purchasers,  537. 
chattels  persomiJ,  538  et  seq. 
chattels  animate,  538. 
dotnita  naturce,  533. 
jercB  naturce,  538. 

per  indiiRtriam,  539. 
propter  impofentiam,  539. 
what  animals  are  incident  to  the  inheritance,  539. 
if  the  deceased  was  a  termor  for  years,  they  go 
to  the  executor,  540. 
chattels  v&gptable,  540  et  seq. 

trees  and  fruits  not  severed,  541. 

certain  cases  where  growing  trees  go  to  executor,  541. 
when  trees,  &c.,  that  are  severed,  go  to  the  execu- 
tor, 542. 
emblements,  543  et  seq.     See  Bmhlements,  Agricultural 
Holdings  Act. 
what  produce  are  emblements,  544. 

second  year's  crop,  545. 
when  executor  entitled  to,  546. 
as  against  heir,  546. 
as  against  devisee,  546. 
right  of  executor  of  tenant  for  life,  548. 
right  of  executors  of  clergy,  549. 
right  of  executor  of  dowress,  549. 
executor  of  her  husband^  550. 
right  of  executor  of  one  seised  jure  uxori-s^  550. 
when  husband  and  wife  are  joint  tenants, 
550. 
right  of  executor  of  jointress,  550. 
right  of  executor  of  tenant  by  curtesy,  550. 
right  of  executor  of  tenant  at  will,  550. 
entry,  ^ress,  and  regress  to  take,  550. 
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ESTATE— continued. 

Of  an  executor  or  administrator — continued. 
Quantity  of  estate  in  possession — continued, 
heir-looms,  551  et  seq.     See  Heir-looms. 
what  they  are  strictly,  552. 
chattels  in  the  nature  of,  553. 
charters  and  deeds  belonging  to  inlieritance  go  to  heir, 

subject  to  Land  Transfer  Act,  1897... 554. 
chattels  devised  or  settled  as,  555. 

chattels  which  go  to  the  successor  of  a  corporation  sole 
in  the  manner  of,  557. 
fixtures,  558  et  seq.     See  Fixtures. 
what  are,  558. 

executor's  right  to  sever,  560. 
separate  property  of  wife.    See  Husband  and  Wife, 
donationes  mortis  causa.     See  Donatio  Mortis  Causa. 

Quantity  of  estate  in  action,  604  et  seq. 
choses  in  action,  606.     See  Action. 

which  the  deceased  might  have  put  in  suit,  623  et  seq. 
as  respects  husband   and  wife,   640   et  seq.     See 
Husband  and  Wife. 
which  accrued  after  death  of  testator,  656  et  seq. 
contingent  and  executory  interests,  666. 

the  executor  of  the  object  of  a  power  cannot  be  an  appointee,  668. 
continuation   of   suits   by    executor,   &c..,    669    et   seq.      See 

Revivor,  Certiorari. 
in  case  of  a  corporation  sole,  637. 
executor  of  bankrupt,  639. 
annuities,  624.     See  also  604,  n.  (6). 

arrears  of,  apportionable,  633. 
canal  shares,  &c.,  625. 
shares  under  Companies  Acts,  626. 
stock  in  public  funds,  626. 

dividends  apportionable,  633. 
interest,  633. 

may  be  apportioned,  633. 
servant,  627. 
apprentice,  627. 

parish  apprentice,  628. 
copyright,  629. 
patent,  629. 
caixKjmc,  630. 

rent,  630  et  seq.     See  Rent. 
copyhold  fines,  636. 
money  collectod  on  briefs,  636. 
damages  to  estate  of  deceasetl  tenant  for  life,  637. 
wrecked  goods  claimed   by   executors  within  a  yetir  and  a 
day,  639. 
of  several  executors,  tf-c,  679  et  seq. 
each  has  the  whole,  679. 

release  by  one  of  part  of  debt  releases  all,  679. 
if  one  contracts  the  others  cannot  join  in  suing,  680,  n.  (/) 
they  cannot  sue  on  a  promise  made  by  de(,'easc<l  jointly  witJt 

one  of  th(>m,  680. 
survivorship  among,  713,   716,   1024,   n.    (^). 
of  executor  of  executor,  682. 

with  respect  to  cJwses  in  action,  682, 
of  administrator  de  bonis  non,  682  r.t  seq. 

privity  of  estate  between  him  and  original  executor,  683. 
property  converted  by  original  exotnitor,  &c.,  684. 
h\t>  title  to  choses  in  action,  685. 

enforcement  of  judgments  obtained  by  original  executor  by, 
685. 
of  feme  covert  executrix,  686.     See  Husband  and  Wife. 
is  the  same  as  that  of  feme  sole,  686,  687. 
estate  vested  in  her  after  a  protection  order,  687. 

59  (2) 
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ESTATE  DUTY.  See  Probate  Duty,  Legacy  Duty,  Succession  Duty. 
general  principle  of  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  741. 
property  pa;3sing  on  death,  wiiat  included  in,  741  ct  seq. 

property  situate  out  of  the  United  Kingdom,  264,  741,  745,  757. 
aggregation  of  property  into  one  estate  for  purposes  of  duty,  747. 

not  more  than  once  on  same  death,  747. 
Settlement  Estate  duty,  now  abolished,  742. 
collection  and  recovery  of,  742  et  seq. 

not  merely  a  stamp  duty,  743,  n.  (e). 
value  of  property  liable  to,  how  determined,  744. 

allowances  in  determining,  744. 

"  agricultural  property,"  746. 

"  interest  in  expectancy,"  746. 

payment  of  duty,  where  estate  includes,  746. 
exemption   from,  in   case  of  property   of   soldiers  and  sailors,   747,. 

ibid.  n.   (2). 
accountability  of  trustees,  guardians,  &c.,  for,  748,  755. 
liability  of  persons  accountable  to  deliver  particulars,  752. 
payment  of  further  duty,  where  insufficient  paid,  750. 
postponement  and  remission  of  payment  of,  by  commissioners,  751. 
return  of  excess  in  case  of  overpayment,  751. 

exemption  of  bond  fide  purchasers  for  value  without  notice,  752,  758. 
charge  of,  on  property  not  passing  to  executor  as  such,  752. 

power  to  raise  by  sale  or  mortgage,  753. 

leaseholds  pass  to  executor  as  such,  757. 

real  estate  does  not  pass  to  executor  as  such,  755. 

whether  appointed  funds  pass  to  executor  as  such,  757. 
charge  in  favour  of  person  with  limited  interest  who  pays  the  duty,. 

754. 
interest  on,  when  paj-^able  and  at  what  rate,  756. 

incidence  of,  as  between  residue  and  particular  parts  of  estate,  755, 
756. 

charge  for,  is  within  Locke  King's  Act,  1315,  n.  (a;), 
increment  value  duty,  760. 
release  of  persons:  paying,  757. 
commutation  of,  on  interest  in  expectancy,  758. 
power  to  accept  composition  for,  759. 

apportionment  and  recovery  of,  in  case  of  property  not  passing  to 
executor  as  such,  759. 

application   to   Court   as    to   proportion   of   duty  payable,   760, 
ibid.  n.   (f). 

ESTATE  FOR  LIFE.     See  Temmt  for  Life. 

gift  to  A.  for  life,  remainder  over,  does  not  lapse  by  death  of  A.  in 

testator's  lifetime,  970,  ibid.  n.   ((/),  988. 
gift  to  A.  for  life  and  after  his  death  to  his  issue,  issue  take  as  pur- 
chasers, 878,  ibid.  n.  (f). 

ESTATE  PUB.  AUTER  VIE, 

goes  to  executor  if  undisposed  of,  524. 
effect  of  stat.  1  Vict.  c.  26,  ss.  3,  6... 524,  1285. 
effect  of  Land  Transfer  Act,  1897... 1286. 
of  persons  dying  before  Wills  Act,  1285. 

ESTATE  TAIL.     See  Succession  Duty. 

in  personalty,  vests  absolutely  in  the  legatee,  872,  ibid.  n.  («). 
heLi'-looms,  settled  or  devised  as,  555. 

ESTOPPEL, 

party  to  suit  in  Probate  Division  estopped  from  denying  fraud  found 

by  jury  in  Chancery  Division,  443,  n.   (y). 
note  of  administrator  who  has  sued  under  Lord  Campbell's  Act,  in 

another  action  in  respect  of  the  same  matter,  616. 

ESTRAY,  1 

upon  manor  of  wife,  when  it  goes  to  husband's  executor,  644.     See 
Husband  a?id  Wife. 
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''  ET  CETERA/' 

what  the  word  will  pass  in  a  Will,  935,  ibid.  n.  (II). 

EVIDENCE.     See  also    Witness — Probate,  manner   of  obtaitnng. 
in  testamentary  causes,  245  et  seq.     See  Probate. 

rules   of  evidence   in   Common   Law   Courts   to  be  observed   in 

Court  of  Probate,  245. 
statutory  abrogation  of  rules  as  to  evidence  of  interested  per- 
sons, 245. 
competency  of  witnesses  and  parties,  245,  246. 

of  executor,  245. 
examination  of  attesting  witnesses,  247.     See  77. 
witnesses  may  be  summoned  and  examined  viva  voce,  246. 
how  evidence  is  to  be  taken  in  contentious  matters,  246. 
Court  may  issue  commissions  or  give  orders  for  examination  of 

witnesses,  246. 
execution  of  Will  may  now  be  proved  by  calling  one  attesting 

witness,  247. 
mode  of  proving  handwriting,  248. 
rule  that  on  proof  of  signing  Will  by  testator,  instructions  and 

knowledge  of  contents  presumed,  248. 
parol  evidence  to  prove  lost  Will,  114,  293. 
onus  as  to  sliowing  cancellation,  115. 
to  explain  intention,  250,  1038. 
to  explain  ambiguity  on  the  factutn,  251  et  seq. 
declarations  by  testator  before  and  after  execution  of  Will,  how 

far  admissible  in,  257  et  seq.,  1589,  n.  (z). 
of  contents  of  lost  Will,  admissible,  258,  259. 

but  not  of  Will  destroyed  animo  revocandi,  and  attempted 
to  be  revived  by  subsequent  codicil  by  reference,  258. 
the  execution  or  factum  of  a  Will  cannot  be  proved  by  hearsay, 

262. 
to  show  whether  a  codicil  is  cumulative  or  substituted,  122,  1034. 

1038,  n.  (7). 
of  intention  to  revoke,  99,  n.   (0),  102,  112,  122. 
of  animti-s  testandi,  79,  n.  (c),  80,  122. 
of  lunacy,  14  et  seq.     See  Ltinntic. 
as  to  alterations  in  a  Will,  96.     See  Alterations. 
in  case  of  mutilated  Will,  97,  112.     See  Will,  revocation  of. 
to  ascertain  who  the  executor  is,  168,  n.  (d). 
onus  prohandi,  where  draftsman   of  Will  is  a  beneficiary,  83, 

249.     See  Beneficiary. 
as  to  domicil  of  deceased,  1260,  n.   ((f). 
verdict  in  ejectment  not  admitted,  257. 
effect  of  pix>bate  in,  431  et  seq. 

of  mixed  Will  of  land  and  goods,  how  made  evidence  to  prove 

the  devise  of  the  land,  226,  301,   450  et  seq.     See  Probate, 

effect  of. 
cases  where  probate  is  not  evidence,  439. 
mode  of  getting  a  Will  of  land  out  of  the  registry,  in  order  to  pro- 
duce it  in  evidence,  225,  n.  (0),  302. 
admissibility  of,  in  construing  a  Will,  910,  n.  («),  1038,  n.  (7). 
general  doctrine,  1038. 

to  rectify  mistake  of  description,  909,  954,  956.    See  147,  n.  («). 
to  ascertain  the  thing  bctiucathed,  147,  n.    (;<),  956.     See  910, 

n.  («).. 
to  ascertain  who  tho  legatee  is,  909,  962,  n.  (a), 
to  ascertain  whether  payment  may  be  made  to  trustee  for  infant, 

1137. 
as  to  whether  a  bequest  of  stock  is  specific,  923. 
as  to  cumulative  legacies,  1034. 
as  to  the  satisfaction  of  a  debt  or  portion  by  legacy,  1047,  1244, 

n.   («). 
as  to  release  of  debt  by  ap])ointment  of  executor,  1057,  n.  (y). 
by   production  of  letter  of  instructions  as   to  release  of  debt, 

1057,  n.  (y). 
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EVIDE1>^CE— continued. 

admissibility  of,  in  cjonstruing  a  Will — continued. 

as  to  the  ademption  of  a  legacy  given  as  portion,  1073,  1076, 
n.   (m). 
by  testator  not  actually  a  parent,  1076,  n.  (w). 
as  to  the  executor's  right  to  the  residue,  1221. 
as  to  whether  legacy  to  executor  is  in  his  character  as  such,  1027> 
that  plaintiff  is  executor  or  administrator,  1511. 
wher3  necessary,  1511. 
what  is  sufficient,  1511. 
probatCj  1511. 
proof  of  lost  probate,  1512. 
proof  of  revocation  of  probate,  1512. 
letters  of  administration,  1513. 
how  far  probate,  &c.  conclusive,  439  et  seq.,  1514. 
what   evidence   defendant   may    allege   to    rebut   effect  of 
probate,  1514. 
that  dejeixdant  is  executor  or  administrator,  439  9t  seq.,  1514. 

on  an  issue  of  7ie  unques  executor,  the  onus  is  on  plaintiff,  1555. 
proof  of  acts  such  as  to  make  defendant  executor  de  son  tort, 

sufficient,  1555. 
case  of  two  executors  one  of  whom  does  not  administer  or  prove, 

1556. 
notice  to  produce  probate  or  letters,  1556. 

they  need  not  be  shown  in  defendant's  possession,  1556. 
proof  of  identity,  1556. 
for  plaintiff,  on  issue  joined  on  plene  administravit,  1569.    See  Plene 
Administravit. 
for  the  executor,  that  the  assets  are  exhausted,  1573. 
verdict  against  testator  is  evidence  against  executor,  1589. 
whether  admissions  made  by  an  executor,  &c.,  before  appointment 

are  receivable  against  him  as  executor,  1514. 
admissions  by  co-executor,  1515. 
inventory  only  pri7nd  facie,  1571. 
probate  stamp  admissible,  of  assets,  1571. 
secondary,  of  contents  of  a  Will,  1589. 

admissibility  of  declarations  of  deceased  as  evidence  against  executor^ 
1589,  n.  (c). 
entries  made  by  deceased  executor  against  his  interest,  1589, 
n.   (z). 
as  to  uncorroborated  claims  against  estate  of  deceased,  584,  n.  (o), 

1392,  1619. 
as  to  survivorship  of  two  persons  dying  by  a  common  death,  325,  379, 
644,  959. 

EXCOMMUNICATION, 

does  not  produce  incapacity  to  make  a  Will,  52. 
nor  to  be  executor,  157,  n.  ((/). 

EXECUTION.     Sec  Judgment. 

the  goods  of  a  testator  cannot  be  taken  in  execution  for  debt  of 
executor,  486. 
cases  where  this  rule  is  varied,  486,  n.  (o),  487. 
inference  of  gift  of  the  assets,  486,  n.  (o). 
how  executor  must  obtain,  673,  1353,  1516.     See  Revivor. 
how,   must   be   obtained   where   administration   revoked,    475.     See 

Sevivor. 
how  obtained  by  administrator  de  bonis  non,  685. 
on  judgment  obtained  by  testator,  1516.     See  674,  1582. 
a  writ  of  execution  issued  in  testator's  lifetime  may  be  executed  after 

his  death,  1516,  n.  (r).     See  also  674. 
where  testator  co-defendant  on  joint  cause  of  action,  whether  he  dies 
before   or   after    judgment,    execution   cannot    be   had   against 

executor,  1354. 
secus  against  heir,  1354,  n.  (^),  n.  {r'). 
where  he  dies  between  verdict  and  judgment,  1355. 
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EXECUTION— cow^wme^. 

where  testator,  sole  defendant,  dies  before  judg'ment,  executor  must 
be  made  a  party  under  Ord.  XVII.  r.  1,  if  cause  of  action  con- 
tinues, 669,  1353. 
if  death  between  vei'dict  and  judgment,  whether  cause  of  action 
survives  or  not,  Ord.  XVII.  applies,  669,  1353. 
where  testator,  sole  defendant,  dies  after  judgment,  execution  must 
be  obtained  under  Ord.  XLII.   r.  23... 1353,  1516. 
Ord.  XLII.  r.  23,  does  not  applj'  to  equitable  execution,  1354. 
when  it  may  be  had  of  the  goods  of  the  t-estator  in  the  hands  of  his 
executor  without  further  proceedings,  1582. 
provisions  of  Ord.  XLII.   r.  23,  as  to  leave  to  issue  execution, 

where  party  liable  has  died,  1584. 
when  revival  necessary  under  old  law,  1583. 
procedure  under  Judicature  Act,  1584. 

execution  on  judgment  of  assets  i»  futuro,  1584.    See  1577. 
several  executors  praying  different  writs  of,  1554,  n.  (w). 
stay  of,  when  it  may  be  obtained,  1517. 

EXECUTIOX  OF  WILLS,  53  et  seq.     See  Will,  form  and  manner  of 
making. 

EXECUTOR, 

appointment  of,  151,  159  et  seq. 

in  strictness  essential  to  a  testament,  5. 

if  appointed  by  word  of  mouth,  the  Will  is  nuncupative,  87,  n.  (rf). 

regularly,  may  not  be  instituted,  but  only  substituted,  in  a  codicil, 

159,  n.  («). 
acceptation  of  the  word^  151. 

distinction  between,  and  trustee,  1416,  1417,  ibid.  n.  (I). 
considered  in  equity  as  a  trustee,  1216,  1590. 
cannot  bargain  for  remuneration  on  accepting  office,  1480. 
nomination  of,  is  sufficient  to  make  a  Will,  151. 
who  entitled  under  a  bequest  to,  894  et  seq. 
whether  he  takes  a  bequest  beneficially,  903. 
bequest  to  "  A.  and  his  executors  "  gives  him  the  absolute  interest, 

895,  896. 
bequest  to,  qua  executor,  1027  et  seq. 
power  of  Court  to  remove,  156,  n.  (d). 

Who  is  cap.\ble  of  beixg,  152  et  seq. 
the  King,  152. 
corporations,  152. 
a  partnership  firm,  153. 
aliens,  153. 
infants,  153. 

sole  executor  infant  cannot  act  till  twenty-one,  153. 

whether  if  infant  executrix  take  husband  at  full  age  he 
shall  have  the  execution,  154. 
femf.  covert,  160.     See  JImband  and  Wife. 
persons  attainted  and  outlaws,  155. 

provisions  of  Trustee  Act,  1893,  as  to  convicts,  155. 
persons  of  bad  character,  155,  n.  (a). 

bankrupts  and  persons  in  mean  or  insolvent  circumstancoe,  156, 
287. 
control  of,  by  appointing  receivers  or  requiring  security, 
157,  287. 
villein,  155,  n.  (z). 
appointment  of  administrator  in  special  cases,  where  executor 

rasident  out  of  United  Kingdom,  157. 
persons  disqualified  under  civil  law,  157,  n.   (g). 

under  common  law  anciently,  156. 
MOW  compotes,  158. 

Appointmen't  of, 

can  only  be  bj'  testament,  159. 
by  what  words,  159  et  seq. 
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EXECUTOBr-continued. 

Appointment  of — continued. 
bad  for  uncertainty,  168. 

executor  according  to  the  tenor,  159. 

bj'  words  ijointing  at  the  office  or  rights  of  an  executor, 

159. 
by  necessary  implication,  163. 
distinction  between  executor  and  overseer  or  coadjutor, 

163. 
may  be  admitted   to  probate  jointly  with  an  express 

executor,  164. 
practice  to  grant  administration  with  Will  annexed  to 

universal  legatee,  161. 
general,    by     implication,    after    an     express    limited 
appointment,  165. 
appointee  of  legatees,  165. 
several  executors,  165. 

in  several  degrees,  165. 

with  power  to  survivor  to  appoint  a  fresh  one,  167. 
substituted  executors,  165. 
appointment  of  executors  in  a  Will  revoked  by  codicU  naming  a 

"  solo  executor,"  167. 
how  qualified  or  limited,  169  et  seq. 
limitations  in  point  of  time,  169. 

when  executor  shall  enter  on  office,  169. 
when  he  shall  cease,  170. 

appointment  of  administrator  before  and  after  period  of 
executorship,  170.  i 

limitations  in  point  of  place,  170. 
limitations  as  to  subject-matter,  171. 

separate  executors  may  all  be  sued  as  one,  172. 
conditional  appointment  of  executor,  172. 
in  what  cases  it  may  be  transmitted,  174  et  seq. 

executor  of  executor  represents  first  testator,  174. 
only  when  first  executor  proves,  175. 
administrator  of  executor  docs  not,  174. 
transmission  by  feyne  covert  executrix,  175. 
interest  of  several  executors  only  transmissible  to  executor 

of  survivor,  176. 
effect  of  renunciation  by  some  of  several  executors,  176,  192. 
effect  of  power  to  prove  being  reserved,  176,  192,  n.  (t). 
revocation  of  appointment  of,  being  also  trustees,  no  revocation 
of  their  trusteeship,  1417,  n.  (J). 

Absence  of,  410  et  seq.     See  Administration  durante  Absentia. 

Renunciation  by,  191  et  seq.     See  Renunciation. 

Peobate  of  Will  by.     See  Probate^  Court  of  Probate. 

he  cannot  rely  on  his  title  in  any  Court,  without  probate,  206. 

but  he  derives  his  title  from  the  Will  itself,  207. 
what  he  may  do  before  probate,  213  et  seq.     See  Probate. 
he  may  be  sued  before  probate,  if  he  has  administered,  219. 
citation  to  prove,  221. 

at  the  instance  of  any  party  interested,  221. 
where  the  Will  is  destroyed  or  concealed  by  executor,  222. 
penalty  where  executor  administers,  and  does  not  prove  within 

six  months,  226. 
probate  not  to  issue  until  after  seven  days  from  death  of  testator, 

227. 
when  applied  for  after  the  expiration  of  three  years  from  the 

death  of  the  testator,  227. 
probate   cannot   be    obtained    during    a   contest    respecting   the 

validity  of  codicil  to  a  Will,  296. 
after  obtaining  probate,  cannot  call  validity  of  Will  in  question, 

466. 
manner  of  obtaining  probate,  221  et  seq. 
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Estate  of  executor,  477.     See  Estate,  Assets. 
time  at  which  it  vests^  478. 
quality  of,  484  et  seq. 
quantity  of,  in  possession,  494  et  seq. 
his  rights  as  to  the  residue,  1216  et  seq.     See  Residue. 
of  the  effect  of  appointing  a  debtor  executor,  1053  et  seq. 
by  common  law,  1053. 
in  equity,  1056. 

rule  in  equity  will  now  prevail,  1053. 
of  the  effect  of  appointing  a  creditor  executor,  1058  et  seq. 
by  one  of  several  debtors,  1059. 
creditor  sole  executor,  1058. 

one  of  several  executors,  1059. 

Power  of,  688  et  seq. 

before  probate,  213  et  seq.     See  Probate. 
to  bring  actions,  688. 
to  enter  the  house  of  heir,  689. 
to  take  deeds,  &c.  out  of  heir's  chest,  689. 
to  obtain  possession  of  deceased's  papers,  688,  n.  (6). 
to  lease,  700. 

cannot  call  in  question  validity  of  Will,  466. 
to  distrain,  689  et  seq.     See  Distress. 
etat.  32  Hen.  VIII.  c.  37... 690. 

executors  may  have  action  and  distrain  for  rent  due  in 
testator's  lifetime,  690. 
construction  of  the  statute,  690. 
Stat.  3  &  4  Will.  IV.  c.  42... 692. 
Land  Transfer  Act,  1897... 693. 
to  alien  the  assets,  693  et  seq. 

he  has  an  absolute  power  over  the  personal  estate,  693. 

the  assets   cannot   be   followed   into   the   hands  of  the 

alienee,  694. 
real  estate  to  be  administered  like  chattels  real,  since 
Land  Transfer  Act,  1897... 694. 
even  specific  legacies,  694. 
specifically  devised  real  estate,  695. 
to  mortgage  the  assets,  695. 
to  mortgage  the  real  estate,  696. 
a  purchaser  from  him  is  not  bound  to  see  to  the  application 

of  the  purchase  money,  696. 
exception  when  there  is  collusion  between  the  executor  and 
purchaser,  697. 
whether  a  sal<»  in  satisfaction  of  executor's  private  debt 

is  valid,  698. 
where  there  is   collusion,  legatees  as  well  as  creditors 
may  follow  the  assets,  699. 
he  cannot  purchase  the  assets  from  himself,  699,  1470. 

but  executor  of  a  deceased  partner  may  sell  his  share 
to  surviving  partners,  700. 
he  cannot  bequeath  the  assets,  489. 
to  sell  estate,  498  et  seq.     See  Estate,  qiinntitij  in  possession. 
to  assign  leases  and  make  underleases,  700  et  seq. 

what  underleases  by  executors  are  good  in  equity,  701. 
when  ro«traintHl  by  condition  not  to  assign,  702. 
underlciKso  exceptional  ino<lo  of  dealing  with  assets  putting 
purcha.scr  on  incjuiry,  701. 
cannot  give  a  future  opfion  of  purcha.se,  701. 
his  power  of  disposal  over  the  assefs  not  controlled  by  merely 

commencing  an  administration  action,  704. 
to  endorse  a  bill  of  exchange,  704. 
to  prove  against  his  own  estate,  1614,  ibid.  n.  (o). 
he  cannot  exercise  a  power  of  sale  by  attorney,  705. 
of  executor  of  assurer  to  re-assure,  706. 
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EXECUTOn—cotrtinued. 
PoWEii  OF — contimied. 

of  exocutor  of  assured  to  procure  indorsement  of  policy,  706. 

of  election  by  executor,  706. 

of   compounding   or    comprising    debts   and    claims,    707,    1419, 

ibid.  n.  {d),  1425,  n.  («). 
of  submitting  claims,  &c.  to  arbitration,  707,  1419. 
difference  between   executor  and  administrator  in  this  respect 

under  the  old  law,  1419. 
power  to  transfer  stock  standing  in  name  of  lunatic  executor, 

1605. 
powers  of  one  of  several  co-executors,  708  et  seq. 
as  regards  loans  of  money  of  testator  on  real  security,  1428, 

Duties  of, 

as  to  the  funeral,  727  et  seq.     See  Funeral. 
as  to  proving  the  Will,  &c.,  732.     See  Probate — Administration. 
as  to  the  making  an  inventory,  733  et  seq.     See  Inventory. 
as  to  collecting  the  effects,  740. 

consequence  of  not  removing  the  personal  property  from 
the  land,  740. 
effect  of  Land  Transfer  Act,  1897,  as  regards,  689. 
as  to  the  payment  of  debts,  762  et  seq.     See  Debts. 

order  of  payment  prescribed  by  law,  764  et  seq. 
payment  of  inferior  debts  without  notice  of  superior,  791. 

suffering   judgment   for   inferior    debt,   without   notice   of 

superior,  791. 
registration  of  judgment,  793. 

of  the  executor's  power  of  preference  among  creditors  of 
equal  degree,  793  et  seq. 
controlling  his  preference  by  proceedings  at  law  or  in 
equity,  794,  1533,  n.   (y). 
may  prefer  creditor  after  another  has  commenced  action, 
795,  1567,  n.    {g). 
so  after  decree  for  account,  1533,  n.  (y). 

unless  creditor  suing  on  behalf  of  himself  and  other 
creditors,  795. 
Court  will  take  into  account  preferential  payments  when  it 

makes  payments,  796. 
of  the  executor's  right  of  retainer,  797  et  seq.    See  Setainer. 
as  to  the  payment  of  legacies,  811   et  seq.,  1077  et  seq.     See 
Legacy. 
all  debts  must  be  satisfied  before  any  legacies,  1077. 
voluntary  debt,  783,  1077. 
contingent  debts,  785,  1079. 

when  l^atee  must  give  security  against,  1078. 
debts  of  which  executor  had  no  notice,  1081. 
executors  assent  to  legacy,  1099  et  seq.     See  Assent. 
at  what  time  legacies  are  to  be  paid,  1113  et  seq.    See 

Payment  of  Legacies^. 
to  whom  legacies  are  to  be  paid,   1135   et  seq.     See 

Payment  of  Legacies. 
interest  upon  legacies,  1153. 
in  what  currency  legacies  are  to  be  paid,  1175. 
delivery  of  specific  legacies,  1176. 
as  to  the  payment  of  the  residue.     See  Besidue. 
as  regards  loans  of  testator's  monej'  on  real  security,  1427,  ibid. 

n-  (y)- 
as  to  carrying  on  testator's  trade,  1536.     See  Trade. 

where  valuable  must  do  so  for  sale  as  going  concern,  1536. 
as  to  distribution,  1226  et  seq.     See  Distribution. 
as  to  keeping  clear  accounts,  1607. 

what  are  assets  in  his  hands,  1271  et  seq.     See  Assets. 
when  he  is  functus  officio,  1129,  n.  (J). 
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'EXECUTOU— continued. 

Liability    of.       See    Accounts — Actions — Allowances — Devastamt — ■ 
Rem  edy — Tixide. 
in  respect  of  the  acts  of  the  deceased,  1332  et  seq. 
in  matters  of  contract,  1332. 

to  do  a  collateral  act,  though  uncertain,  1333. 
tliough  not  named,  1334. 
accruing  after  testator's  death,  1334. 
where  contract  was  personal  to  testator,  1335. 
in  matters  of  tort,  1338. 

rule  actio  personalis  moritur  cum  persona,  1338. 
examples  of  the  rule,  1339. 

modification  of  the  rule  by  stat.  3  &  4  Will.  IV. 
c.  42...  1346. 
actions  may  be  brought  against  executors  for 
injuries    to    property    real    or    personal,    by 
testator,    if     committed    six    months    before 
death,  1346. 
to   be   commenced   within    six    months     after 
executors  have  taken  office,  1346. 
the  executor  may  be  in  many  cases  made  liable  bj-^ 
suing  him   in    form    ex   contractu,   1340    et   seq. 
See  1338,  n.  (A-). 
of  executor  of  incumbent,  &c.,  for  dilapidations,  1349. 
for  breaches  of  trust,  1350. 
on  debts  of  record,  1352. 
on  statutes  and  recognizances,  1352. 
may  be  sued  for  debts  immediately  after  testator's  death, 

1592. 
on  joint  contracts,  1352,  1397,  n.  (/). 

where  testator,  sole  defendant,  dies  before  judgment, 
1353. 
between  verdict  and  judgment,  1353. 
where  one  of  several  defendants  dies  before  judgment, 
1354. 
after  judgment,  1354. 
between  verdict  and  judgment,  1355. 
liability  in  equity  of  executor  of  deceased   joint  con- 
tractor, 1354. 
in  the  case  of  partners,  1353,  1358  et  seq. 
provisions  of  Partnership  Act,  1890... 1362  et  seq. 
discharge  of  executor  of  partner  from  liabilities,  1361. 
right  of  surviving  co-contractor  to  enforce  contribution, 

1362,  1397,  n.   (/). 
of   deceased    shareholders    in    public    companies,    1078, 
1364. 
on  covenants  concerning  the  realty,  1367. 
on  contracts  between  landlord  and  tenant,  1079,  1368  et  seq. 
personal  responsibility  of  execut-or  for  rent  in  his  own 
time,  1371,  1372,  n.  («)• 
for  repairs,  1377. 
for  continuing  to  occupy  premises  held  by  testator 

from  year  to  year,  1378. 
from    occupation    of    co-executor    when    lands    are 
leased  for  years  by  demise  not  under  seal,  1378. 
Sec  712. 
for  part}'  walls,  1378. 

on  a  covenant  by  testator  to  take  a  renewed  lease, 
1379. 
to  complete  the  work  of  testator,  1415. 
of  executor  of  vendee  to  complete  purchase,  1379. 
to  exonerate  specific  legacies,  1382. 
of  leaseholds,  1382. 

of  shares  in  public  companies,  1384.     See  1364. 
as  to  apprentices  and  articled  clerks,  1384. 
as  to  poor  rate  and  church  rates,  1385. 
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EXECVTOH— continued. 
Liability  of — continued. 

in  respect  of  the  acts  of  the  deceased — continued. 
as  to  debts  of  husband  and  wife,  1386. 
as  to  action  for  work  and  labour  with  a  view  to  a  legacy, 

1390. 
as  to  licensed  premises,  1379. 
executor  of  tenant  for  life  who  neglects  to  renew  a  lease, 

1391. 
as  to  admission  to  copyholds,  1391. 

an  to  judge's  executor  certifying  bill  of  exceptions,  1391. 
as  to  executor  of  justice  of  the  peace  or  coroner  certifying 

record,  1391. 
as  to  completing  gift  of  testator,  1392. 
of  testator  delivering  a  deed  as  an  escrow,  1393. 
on  a  note  made  payable  with  interest  at  a  certain  period 

after  death  of  testator,  1393. 
on  continuing  guarantee  of  testator,  1393. 
in  respect  of  his  own  contracts,  1395  et  seq. 
as  executor, 

upon  contracts  made  as  executor,  1395  et  seq. 
promise  to  pay  money  awarded  after  testator's  death, 

1395. 
for  money  not  due  till  testator's  death,  1396. 
on  an  account  stated  as  executor,  1396. 
for  money  paid  to  his  use  as  executor,  1396. 
not  money  lent  to  him  as  executor,  1397. 
nor  money  had  and  received  by  him  as  executor, 
1398. 
in   an    action    for   use   and    occupation   after  death   of 

testator,  1399. 
for  goods  sold  and  delivered,  and  for  work  done  and 

materials  used  and  provided,  1399. 
to  pay  interest,  1399. 

third  person  cannot  by  contract  with  executor  acquire 
right  to  prove  against  estate,  1397,  n.  (Z). 
personally,  1399  et  seq. 

i«  a  gratuitous  bailee,  1427.     See  Bei'ast-avit. 
there  must '  be  a  good   consideration,  and  tlie  promise 
must  be  in  writing,  1399,  1400. 
what  is  a  sufficient  consideration,  1401. 
what  is  a  sufficient  writing,  1405. 
on  promise  made  before  probate  and  grant  of  letters,  1400, 
ibid.  n.    (<?).  I, 

on  a  submission  to  arbitration,  1406. 
for  acts  done  under  his  power  of  attorney,  1408. 
with  respect  to  the  expenses  of  the  funeral,  1409. 
continuing  testators  trade,  1412  et  seq. 
on  a  devastnrit,  1416  et  seq.     See  Devastaint,  Accounts. 
as  regards  loans  of  testator's  money  on  real  securitj'^,  1427,  ibid. 

n-_(y). 
restrictions  on,  under  Trustee  Act,  1457. 
accounts   of,   and    allowances   to,    1465    et    seq.     See   Accounts, 

Allowances. 
in  what  cases  charged  with  interest,  1471  et  seq.    See  Interest. 
under  usual  administration  decree,  1608. 
remedies  against.     See  Remedies. 
at  law,  1548  et  seq. 
in  equity,  1590  at  seq. 

where  the  WiU  is  destroyed  or  concealed  by  him,  222. 
in  the  Probate  Division,  1663. 
in  the  County  Court.,  1667  e.t  seq. 
when   property    is   given    to.   as   trustee,   taking  probate   is   an 

acceptance  of  the  trust,  1032,  1416. 
cannot  discharge  himself  by   payment  to  his  co-executor,  403, 
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EXECUTOB.— continued. 
Legacy  to,  89-1  et  seq. 

as  such,  whether  he  can  in  any  case  take  beneficially,  903  et  seq., 

1027. 
when   he   can    take,    without   accepting    the   office,   1027.      See 

Condition-al  Legacies. 
assent  to,  by  himself  necessary,  1108  et  seq.     See  Assent. 

Several  executors,  165  et  seq. 
in  several  degrees,  165. 

substituted  executors,  165. 

if  an  instituted  executor  accepts  office,  the  substitutes  are  all 
excluded,  166. 
exceptions,  166. 
are  considered  as  an  individual  person,  165,  708. 
taking  a  residue  take  as  joint  tenants,  1214. 
title  of,  proved  by  probate  granted  to  one,  1513.     See  294. 
with  power  to  survivor  to  appoint  a  fresh  one,  167. 
must  all  join  in  bringing  actions,  718,   1523.     See  Parties. 
infants,  718,  1523. 

executor  who  has  renounced,  or  not  administered,  718. 
order  for  adding  executor  as  party  who  has  not  joined,  718, 
1523. 
no  more  need  be  sued  than  Iiave  administered,  1551,  1592. 
for  distinct  parts  of  the  property,  171,  708,  n.  (a). 

qiioad  creditors,  they  are  all  one  executor,  172. 
executor  of  one  of, 

no  interest  transmissible,  except  to  executor  of  survivor,  176, 
199,  385. 
renunciation  by,  191  et  seq. 
consequences  of,  198,  713. 
difference  formerly  as  to  renunciation  by  all  and  by  some, 

176,  198. 
rights  of  executor  renouncing  probate  to  cease  as  if  he  had 

not  been  named  in  the  Will,  199,  387. 
an  executor  renouncing  may  sue  his  co-executor,  200. 
so  if  neither  proves  nor  acts,  718. 
probate  granted  to  one  enures  for  the  benefit  of  all,  294. 

double  probate,  294. 
where  there  are  several  executors  with  distinct  powers,  or  for 

distinct  portions  of  time,  295. 
estate  of  one  of  several  exe<;utors,  679  et  seq.    See  Estate. 
they  cannot  sue  on  a  promise  made  jointly  witli  one  of  them,  680. 
they  cannot  all  sue  on  a  contract  made  by  one,  660,  680,  n.  (/). 
discounting  of  bill  of  exchange  by  one  out  of  testator's  money 
will  not  enable  him  to  join  with  others  in  suing  as  indorsee  for 
value,  493. 
one  executor  sliould  not  lend  tlio  assets  to  another,  1429. 
notice  to  one  is  notice  to  all,  1450. 
entry  by  one  shall  not  charge  the  other,  712. 
how  far  the  act  of  one  can  impose  a  charge  on  his  companion, 

711. 
liability  of  one   for  devastavit   of   another,   1450   et  seq.     See 
Devastavit. 
where  he  stands  by  and  sees  breach  of  trust,  1456. 
22  &  23  Vict.  c.  35,  indemnity  clause,  replaced  by  Trustee  Act, 

1893.. .1457. 
retainer  for  devastaiHt  by  co-executor,  1049,  n.  (r). 
one  of  several  executors  cannot  bind  the  others  by  his  contract, 

712. 
Bank  may  require  all  who  have  proved  to  join  in  transfer  of 

stock,  627,  711. 
transfer  of   railway   shares  or   stock   standing   in  names  of  two 
executors  cannot  be  made  by  one,  711,  n.  (x). 
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'EXECUTOU— continued. 

Several  executors — continued. 

power  of  one  of  several  executors,  708  et  seq. 
of  the  survivor,  713. 

when  one  executor  may  give  an  acknowledgment  of  a  statute- 
barred  debt,  710.  I  . 
exercise  of  power  given  to  several  to  sell  land,  713  et  &eq. 
when  one  renounces,  713. 
by  surviving  executors,  716. 
by  a  single  survivor,  716. 

rule  introduced  by  Conveyancing  Act  now  replaced 
by  Trustee  Act,  1893... 718. 
when  one  executor  may  sue  the  other,  200,  718,  1059. 
in  equity,  1522. 

injunction  by  executor  against  co-executor  before  pro- 
bate, 1666. 
demise  by  executors  to  their  co-executor,  719. 
an    executor    may    prove    under    co-executor's    bankruptcy, 

1614,  n.  (o). 
one  of  several  executors  may  accept  a  surrender  of  a  term, 
712,  n.  (c). 
assent  by  one  of  several  to  his  own  legacy  sufficient,  1113. 
pleas  by,  1554.     See  Pleas. 

judgment  against,  when  only  one  is  found  to  have  assets,  1577. 
See  J udfjment. 

E-XECUTOR  OF   EXECUTORj 

whether  he  may  refuse  to  administer  the  first  testator's  effects 
though  he  accepts  the  office  as  to  his  immediate  testator,  193,  198. 
where  there  is  a  sole  executor,  his  executor  represents  the  first 
testator,  174. 
not  unless  the  firet  executor  proves  the  Will,  175,  220. 
but  Will  must  be  pixjved  in  this  country,  386. 
if  there  are  several  executors,  no  interest  is  transmissible, 

except  to  the  executor  of  the  survivor,  176. 
under  the  old  law  not  even  where  one  of  several  proved,  and 

the  rest  renounced,  176,  199. 
but  now  rights  of  an  executor  renouncing  probate  cease,  as 
if  he  had  not  bocn  named  in  the  Will,  176,  199. 
aathority  of  administrator  durante   minoriUite   of  executor   of 
executor,  387. 
liability  of,  338,  403. 
administrator  durante  absentia  may  be  appointed  in  absence  of, 

413. 
statute  33  Geo.  III.  c.  87,  and  Court  of  Probate  Act,  1857,  apply 

to,  413. 
his  estate,  682.     See  Estate. 

executor  of  jeme  covert  executrix,  175,  326,  686. 
if  executor  dies  before  probate,  his  executor  does  not  represent 
the  first  testator,  220. 
qucere  whether  he  can  retain  when  original  executor  creditor 
of  testator,  215,  n.   (a;). 
cannot  call  in  question  validity  of  original  testator's  Will,  466. 
no  new  probate  necessary  for,  297. 
his  power,  720  et  seq. 

to  sell  real  estate  tinder  Land  Transfer  Act,  1897... 722. 
when  he  can  execute  a  power,  720,  1024,  n.  (^). 
a  personal  trust,  721,  1024,  n.   {g'). 
a  power  annexed  to  an  interest,  722. 
his  right  of  retainer,  798,  806. 
what  arc  assets  in  hands  of,  486. 
rejnedies  against,  1340,  1586. 

for  a  devastavit  of  first  executor,  1340,  1586. 

debt  on  a  judgment  against  the  first  executor  suggest- 
ing a  devastavit,  1580,  1586. 
cannot  after  probate  call  in  question  validity  of  Will,  466. 
liability  for  waste  of  testator's  estate,  613,  682. 
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EXECUTOR— continued. 

EXECUTOIi    OF    ADMINISTRATOR,, 

does  not  represent  the  intestate,  388. 

liability  for  waste  of  intestate's  estate,  613,  682. 

Administrator  of  executor, 

does  not  represent  first  testator,  174. 

cannot  sue  for  double  value  of  lands  held  over,  though  tenant 

attorned  to  him,  174,  n.   (c). 
administrator  durante  minoritate  of   executor  of  executor 

represents  first  testator,  175. 
liability  for  waste  of  testator's  estate,  613,  682. 

Limited  executor,  169  et  seq.,  392. 
in  point  of  time,  169. 

as  to  when  he  shall  begin  his  office,  169. 

as  to  when  he  shall  cease,  170. 
in  point  of  place,  170,  427,  1417.    Cf.  1454. 

in  various  countries,  170. 
in  point  of  subject-matter,  171. 

as  to  creditors,  distinct  executors  are  all  as  one  executor. 
172. 
held  to  be  appointed  general  by  implication,  165. 
conditional  executor,  172. 
acts  done  by  executor  before  condition  broken,  good,  172,  n.  (a;). 

EXECUTOE  ACCORDINa  TO  THE  TENOR, 
how  appointed,  159  et  seq. 

EXECUTOE  "  AS  SUCH," 

whether  fund  appointed  under  general  power  passes  to,  1296. 
whether  real  estate  passes  to,  under  Land  Transfer  Act,  1897,  for 
purposes  of  s.  9  of  the  Finance  Act,  1894. ..1296. 

EXECUTOR  BE  SON  TOUT, 
definition  of,  177. 

may  bo  of  a  term  of  years,  178,  182. 
what  acts  constitute,  177 — 180,  194,  1547. 
is  not  a  question  for  a  jury,  184. 
cannot  be  purged  by  a  subsequent  grant  of  administration,  187, 

procuring  administration  to  be  granted   in   fraud  of  creditors, 

under  43  Eliz.  c.  8... 179. 
donee  of  deceased,  in  fraud  of  creditors,  executor  de  son  tort  if 
he  disposes  of  the  goods,  18D. 
what  acts  do  not  constitute,  181 — -184. 

whether  there  may  be  a  lawful  executor  or  administrator,  and 
an  executor  de  son  tort,  at  the  same  time,  181,  n.  (a),  457, 
n.   (a). 
liability  of,  184  et  ssq. 

an  executor  de  son  tort  may  bo  sued  as  such,  though  before  WTJt 
brought  administration   be  legally   granted   to  another,   180, 
n.  (ij). 
can  discharge  himself  by  accounting  to  rightful  executor  before 

suit,  186,  403,  n.  (g). 
can  be  sued  jointly  with  lawful  executor  or  severally,  185. 
but  cannot  bo  joined  in  suit  agaiii-st  administrator,  185. 
in  an  action  by  a  creditor,  185. 

by  a  creditor  administrator  for  his  own  debt,  1059. 
he  shall  bo  named  executor  generally,  184. 

consequence  of  his  pleading  no  unqucs  cxemtar,  186. 
not  liable  beyond  the  assets  come  to  his  hand>-.  184,  n.  C0» 

185. 
plea  of  plenr  odminixt mrit  by,  186. 

may  be  pleaded  with   nc  nnqiic^  e.remlor,   18G. 
he  may  show  the  payment  of  debts  under,  185,  790. 
of  equal  or  superior  degree,  185. 
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EXECUTOR  BE  SON  TORT— continued. 
liability  of — continued. 

in  an  action  by  a  creditor — continued. 

plea  of  plene  admi nintravit  by — continued. 

he  may  show  the  delivery  of  the  assets  to  the  rightful 
executor,  185,  476. 
secus,  ajter  action  brought,  186. 
payments  to  an  administrator  after  suit  in  equity 

not  allowed,  186.  i 

accounting  with   rightful    executor   after   suit   not 
sufficient  in  equity,  186. 
ho  may  show  payment  of  debt  of  superior  degree  ajter 
action  brought,  185,  790. 
retainer  by,  for  his  own  debt, 

cannot  be  pleaded  or  given  in  evidence,  186. 
though  of  superior  degree,  187. 
though  the  rightful  executor  or  administrator  assent 

to  it,  187. 
if  he  were  sued  as  executor  generally,  and  pleads  a 
retainer,  the  plaintiff  may  reply  that  he  is  execu- 
tor de  son  tort,  187.  1 
if  he  gives  the  retainer  in  evidence,  the  plaintifE 
may  show  who  is  the  rightful  executor,  187. 
may  be  legalised  by  administration  obtained  pendente 
lite,  187. 
he  may  rejoin  that  fact  qnois  darrein  continuance, 
187. 
in  an  action  by  the  rightful  executor,  187. 

he  may  give  in  evidence,   in   mitigation  of  damages,  pay- 
ments made  in  a  course  of  administration,  187. 
but  he  cannot  plead  them  in  bar,  188. 
he  shall  not  be  allowed  them,  where  the  assets  are  not 
sufficient  for  debts,  188. 
whether  the  executor  de  son  tort  of  an  executor  de  son  tort  is 
liable  for  a  deimstavit  by  the  first,  1340,  n.  (u). 
effect  of  his  acts  on  assets  aliened  by  him,  189. 
all  his  lawful  acts  are  good,  189. 
qualifications  of  this  rule,  189. 
how  far  bound  by  his  own  acts  having  subsequently  obtained  letters 

of  administration,  190,  316.     See  1409. 
he  cannot  bring  any  action  in  rigl^t  of  the  deceased,  689. 

but  being  in  possession  of  goods  of  deceased  may  maintain  an 
action  in   respect   of   them   against   a   mere  wrongdoer,   689, 

his  presence  in  a  Ckjurt  of  Equity  will  not  dispense  wiitli  that  of  a 

regular  representative,  1547,  n.  (c),  1630. 
there  cannot  be  an  administrator  de  son  tort^,  185,  n.  (c). 
agent  to,  cannot  discharge  himself  by  showing  that  he  has  accounted 

to  his  principal,  186. 
of  executor  de  son  fort, 

liability  of,  1340,  n.  («). 
executor  of  executor  de  son  iort  not  liable  for  breach  of  contract  by 

person  with  whose  property  the  executor  de  son  tort  has  inter- 

mexldled,  182,  n.  (;),  1586,  n.  (h). 
infant  not  liable  for  waste  of  assets  coming  to  him  as,  1592,  n.  (r). 

"  EXECUTORSHIP  EXPENSES," 
what  they  mean,  763. 

EXECUTOEY  BEQUEST,  993  et  seq.     See  Lapsed  Legacies. 

EXECUTORY  INTEREST, 

passes  to  executor,  536,  666  et  seq. 

EXECUTORY   LIMITATIONS, 

of  land,  on  default  or  failure  of  issue,  s.  10  of  Conveyancing  Act, 

1882.. .1008. 
generally,  1011,  n.   {q). 
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EXONERATION.     See  Assets,  Marshalling. 

of  the  real  estate  by  the  personal,  1304  et  seq. 

heir  or  devisee  who   has  been   forced  to  pay  a  bond,  shall  be 
reimbursed  out  of  the  personal  assets,  1305. 
so  formerly  of  a  mortgage,  1305. 

where  land  is  devised  subject  to  incumbrances,  130G,  n.  {d). 
seciis,  if  the  payment  of  the  mortgage  debt  is  a  condi- 
tion imposed  on  the  devisee,  ibid. 
not  so  as  to  disappoint  any  person  having  a  prior  claim  to 

be  satisfied,  1306. 
it  can  only  take  place  where  the  debt  is  the  ^profcr  debt  of 

the  deceased,  1308. 
17  &  18  Viot.  c.   113   (Locke  King's  Act),  after  December 
31st,  1854,  heir  or  devisee  of  real  estate  not  to  claim  pay- 
ment of  mortgage  out  of  personal  assets,  1312. 
construction  of  Act,  1312,  n.   (?>). 

30  &  31  Vict.  c.  69,  amends  Locke  King's  Act,  1314. 
40  &  41  Vict.  c.  34   (Locke  King's  Act  Amendment  Act), 
1315. 
of  real  estate  charged  with  debts  and  legacies,  1316. 
residuary  devise  of  real  estate  a  specific  devise,  1307. 
of  the  personal  estate  by  the  real,  1316. 

what  words  in  a  Will  shall  exempt  the  personal  estat-e  from  pay- 
ment of  debts  and  legacies,  1317  et  seq. 
legacies  given  out  of  particular  fund,  1322. 
of  real  and  personal   estate  when  a  mixed  fund  is  directed  to  bo 

applied  in  payment  of  debts  and  legacies,  1322. 
of  specific  legacies,  1323,  1382. 

of  estate  purchased  by  testator,  from  purchase  money.  1379.     See 
1314,  n.  (/.). 

EXPENSES, 

executorship,  what  they  mean,  763. 

funeral,  728  et  seq.     See  Vvncral. 

legal,  what  they  include,  763,  n.  (/). 

testamentary,  what  they  mean,  763. 

of  probate  and  administration,  what  thoy  include,  763,  764,  1180. 

executor  entitled  to  his,  1479  et  seq.     See  Accounts,  AUoirances. 


FAC-SIMILE  PROBATE,  234,  298,  453  et  seq. 

FAILURE  OF  ISSUE.     See  Issue. 
what  it  means,  872,  n.  («). 

FALSA  DEMONSTJRATW,  954,  957,  n.   {g). 

FALSE  IMPRISONMENT, 

action  for,  does  not  nurvive  to  executor,  608. 
nor  against  him,  1338. 

FAMILY, 

who  entitled,  under  description  of,  in  a  Will,  892. 

younger  branches  of,  893. 

when  thev  take  per  cnpitn  and  when  per  stirpes,  1254,  n.  (Z»). 

gift  to  "A.  for  her  and  her  family,"  893. 

payment  of  legacy  to  "  A.  and  \\\a  family,"  1135. 
Act  for  compensating  the  families  of  persona  killed  by  accident,  &c. 
(9  &  10  Vict.  c.  93),  613  ei  seq. 

"  FARMING  STOCK," 

whether  words  will  pa.SvS  growing  crops,  547,  ibid.  n.  (o),  939. 

FATAL  ACCIDENTS  ACTS,  1846... 613  rf  seq. 

W.E. — VOL.   II.  GO 
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FATIIEE, 

his  rit^ht  to  the  grant  of  administration  to  his  eon,  333. 
to  the  reaidue  of  his  son's  effects,  1247. 
to  share  with  his  widow,  1247. 

FEAR.    See  Will,  who  is  capable  of  making. 
Will  obtained  by,  29. 

FELO  BE  SE.     See  IVill,  tvho  is  capable  of  niakioig. 
formerly  incapable  of  making  a  Will  of  chattels,  51. 
presentment  or  inquest  of,  when  removable  by  certiorari,  and  travers- 
able by  executors,  674. 
administration  to  the  effects  of,  347. 

FELON.     See  Will,  who  is  cajxible  of  snaking. 
I^acy  to,  how  to  be  paid,  1153., 
formerly  incapable  of  making  a  Will,  50. 

unless  pardoned,  51. 
he  may  now  make  a  Will,  51. 
outlawry  in  civil  proceedings  abolished,  52. 
may  sue  as  executor,  155. 
administration  to  effects  of,  347. 
forfeiture  of  property  of,  abolished  by  stat.  33  &  34  Vict.  c.  23... 51, 

347. 
wife  of,  may  make  a  will,  50. 

FEME  COVERT.     See  Husband  atid  Wife. 

FIDUCIARY  RELATION, 

distinction  between  gifts  inter  vivos  and  gifts  by  Will,  35. 
relation  of  solicitor  and  client,  guardian  and  ward,  physician  and 
patient,  tutor  and  pupil,  35. 

FIERI  FACIAS.     See  Execution,  Judgment. 

FINANCE  ACT.     See  Estate  Duty. 

FINES, 

imposed  upon  testator,  liability  of  executor  for,  1352. 
copyhold,  636,  1391. 

FIRM  OF  PARTNERS, 

may  be  executors,  153.     See  1219. 

FISH, 

when  they  pass  to  executor,  540. 

FIXTURES.     See  Heirlooms. 
general  rule  as  to,  558. 
what  is  an  annexation  of  a  chattel  to  the  freehold,  558. 

constructive  annexation,  560. 
when  executor  is  entitled  to  sever,  560  et  seq. 

right  of  executor  of  tenant  in  fee  against  the  heir,  560. 

principles  to  be  considered  in  determining,  560  et  seq. 
old  rule,  560,  563. 

relaxations  as  to  trade  fixtures,  564. 

as  to  fixtures  for  ornament  or  convenience,  565. 
different  classes  discussed,  565   et  seq. 
against  devisee,  568. 
right  of  executor  of  tenant  for  life  or  in  tail  against  remainder- 
man, 569. 
as  to  trade  fixtures,  570. 
as  to  ornamental  fixtures,  571. 
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FIXTVnES—continued, 

when  executor  is  entitled  to  sever — continued. 

cases  of  fixtures  between  landlord  and  tenant,  572. 

formerly  executors  of  tenant  not  entitled  to  fixtures  set  up 

for  agriculture,  573. 
provisions  of  Agricultural  Holdings  Act-s,  573. 
case  of  a  conservatory,  574. 
case  of  a  pump,  574. 

apart  from  statute  must  be  removed  by  the  tenant  or  his 
executor  before  the  tenancy  expires,  575. 
under  ^igricultural  Holdings  Act,  1883,  within  reason- 
able time,  575,  n.  (d). 
within  a  reasonable  time,  in  case  of  a  tenant  for  life  or 
in  tail,  575. 
general  conclusion  as  to  right  to  fixtures,  575. 
"and  fixed  furniture,"  bequest  of,  566,  n.  (x). 
pass  by  a  conveyance  of  the  freehold  to  which  they  are  annexed,  by 

virtue  of  Conveyancing  Act,  1881. ..569,  n.  (/). 
tapestries  removable  without  structural  injury  do  not  pass  to  re- 
mainderman, if  affixed  by  tenant  for  life,  562. 

FOLLOWING  ASSETS.     See  Assets. 

FORCE.    See  Will,  w/io  is  capable  of  maJdng. 
Will  obtained  by,  29. 

FOREIGN  ADMINISTRATION, 

rights  of  foreign  administrators,  339 — 342.      See  also   1277,   1547. 
liabilities  of  foreign  administrators,  342,  1277  et  seq. 

FOREIGN  ASSETS,  339,  1275   et  seq.     See  Executor,  limited. 

probate  of  Will  of,  where  testator  also  leaves  Will  of  English  assets, 
269,  270.  > 

FOREIGN  BONDS, 

what  passes  by  bequest  of,  943. 

FOREIGN  EXECUTORS, 

cannot  be  sued  here,  1547,  1636. 

must  prove  Will  here,  if  necessary  to  sue  here  for  debt  owing  to  or 
personal  property  of  testator,  263  et  seq. 

FOREIGN  JUDGMENT, 

ranks  as  debt  by  simple  contract,  775. 

FOREIGN  LANGUAGE.     Sec  Will,  form  and  manner  of  mal-ing. 
imniaterial  that  Will  in,  82. 
Will  in,  probate  of,  299,  452. 
construction  of,  299,  452. 

FOREIGN  LAW, 

construction  of  technical  words  of,  842,  n.   (e). 

FOREIGN  WILL, 

when  necessary  to  prove  here,  263  et  seq. 

what  Court  must  be  satisfied  of,  before  admitting  to  probate,  267. 

FOREIGNER.     See  Alien,  Bomicil. 
capacity  of,  to  make  a  Will,  8. 
may  l>e  executor,  153. 
may  be  administrator,  364,  397. 

bond  on  grant  of  administration  to,  434,  n.  (</), 
grant  of  iwiniiinstration  dr  hoiiis  non  to  infant  foreigner  entitled 
by  law  of  his  own  countrj',  397. 

60  (2) 
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FOREIGl^fER— continued. 

probata  of  Will  of,  263  et  seq. 

it"  the  deceased  left  no  personalty  in  this  country,  his  Will  need 

not  be  proved  here,  263.     But  see  738. 
but  if  a  foreign  executor  has  to  bring'  a  suit  here,  there  must  be 

administration  ad  litem,  264,  1547. 
a  Will  made  abroad  of  property  here,  must  be  proved  here,  266. 
Scotch  confinnation  produced. in  Probate  Court  and  sealed  there, 

has  the  effect  of  probate,  264,  n.  (m). 
Irish  probates  to  be  of  like  force  as  English  probates,  being 

resealed,  264,  n.   (w)- 
gi-ants  of  probates  and  letters  of  administration  in  British  pos- 
sessions to  be  of  like  force  as  English  grants  on  being  sealed 
under  the  Colonial  Probates  Act,  1892... 268. 
a  foreign  executor  cannot  be  sued  here,  1547. 
rights  of  representative  extend  to  foreign  assets,  267. 
but  not  grant  of  probate,  267. 

nor  grant  of  administration,  340. 
when  allowed  as  sureties  to  administration  bond,  438. 
administration  to  effects  of,  273,  340  et  seq. 
validitj^  and  construction  of  Will  of, 

the  Court  here  will   be  guided  by   the  law  of  the  country  of 
domicil,  269,  273,  274,  452,  842. 
bequest  to  children  of,  how  construed,  866. 
distribution  of  effects  of,  1254  et  seq. 

shall  be  according  to  the  country  of  domicil,  1254. 
rules  for  ascertaining  the  domicil,  1259. 
feme  covert   foreigner   and  domiciled  abroad  may  make  a  Will  in 
accordance  with  law  of  domicil,  50. 

FORFEITURE, 

of  felon's  property,  abolished  by  stat.  33  &  34  Vict.  C.  23... 50,  347. 
of  lease  for  breach  of  covenant,  703. 

if  lessee  or  his  executors  shall  become  bankrupt,  485. 
on  bankruptcy.     See  Bankruptcy. 
on  tenant  for  life  charging  or  incumbering,  1011. 

FORGED  WILL,  441  et  seq.     See  Frmid— Probate,  revocation. 

payment  to  executor  of,  good  discharge  to  debtor,  441,  469,  1514. 

FORM  OF  WILL,  53  et  seq.     See  Will,  for^yV  and  manner  of  making. 

FORMA  PAUPERIS, 

executor  cannot  sue  or  defend  in,  1523. 

FRAUD.     See  Will,  u-ho  is  cajmble  of  mahing. 
Will  obtained  by,  30,  83—87,  290. 

what  fraud  will  annul  a  Will,  30. 

cannot  be  set  aside  in  equity,  31,  442  et  seq. 

evidence  as  to,  258.     See  Evidence. 
probate  obtained  by,  442  et  seq.     See  Probate,  revocation. 
bequest  obtained  by,  912. 

when  Court  of  Equity  will  interfere,  442  et  seq. 
will  vitiate  alienation  of  assets  by  executor,  699. 
property  assigned  in  fraud  of  creditors'  assets,  1289. 
from  what  time  statute  of  limitatioua  runs  in  cases  of,  1643. 

FRAUDS,  STATUTE  OF,  : 

as  to  personal  liability  of  executor,  1400. 

FRAUDULENT  ASSIGNMENT, 

property  assigned  is  assets,  1289.     See  also  582,  ibid.  n.  (z). 

FREE  OF  DUTY, 

legacies  and  successions  given,  1164,  1173. 
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FEJEEHOLD.     See  Action,  Covenant,  Remedies,  Tort. 

definition  of,  520,  n.   (y).  i 

actions  for  trespasses  to,  do  not  at  common  law  survive  to  executor, 
610. 
provisions  of  stat.  3  &  4  Wm.  IV.  e.  42,  s.  2... 613. 
actions  on  contracts  relating  to,  when  they  survive  to  executor,  622 
et  seq. 

FEIENDLY  SOCIETY, 

debt  due  by  officer  of,  in  what  rank  his  executor  must  pay  it,  769. 
when  representation  not  necessary  to  member  of,  374. 
nominations  under  the  Acts,  effect  of  and  how  revoked,  374. 
policies  assignable  in  the  ordinary  way  as  well  as  by  nomination,  374, 

n.   (0. 
unexercised  power  to  bequeath  death  allowance  out  of  funds  of,  not 

assets,  1295,  n.   (o). 
queer e,  whether  bequest  to,  is  bequest  to  charitable  uses,  835. 

FEUIT, 

when  it  passes  to  heir,  and  when  to  executor,  541 . 

EUNDS, 

public.     Sec  Stock  in  Public  Funds. 

FXJNEEAL, 

law  as  to,  727  et  seq. 

directions  of  deceased  as  to,  727,  728. 

expenses  of, 

what  allowable  to  executor  as  against  creditors,  728. 

as  against  legatees,  730. 
allowed  out  of  the  estate  in  preference  to  all  debts  and  duties, 

728,  762,  1410,  n.   (d). 
may  be  deducted  from  the  value  of  account  for  estate  duty  where 

deceased  domiciled  in  United  Kingdom,  728,  n.  (g). 
liability  of  executor  for,  when  personal,  1409. 
liability  of  executor  for,  when  he  has  given  no  directions  for  the 

burial,  1410. 
charge  of,  upon  land,  its  effect  as  to  exonerating  the  personalty, 

1320. 
whether  a  husband  can  throw  his  wife's  funeral  charges  on  her 

separate  estate,  728,  n.  (A), 
whether  will  entitle  undertaker  to  administration  as  creditor, 

355,  n.  (>■). 
retainer  by  executor  for  expenses  of,  1390,  n.  (6),  1568,  1573. 
heir  voluntarily  paying,  of  intestate,  not  entitled  to  have  them 
refunded,  1412,  n.  (A). 

FURNITUEE, 

what  passes  by  a  bequest  of,  937,  957,  n.  (Z:). 
"  fixed  furniture,"  938. 


GAME, 

when  it  passes  to  executor,  538. 

GAETEE, 

in  nature  of  heirloom,  554. 

GENERAL  WORDS, 

ot  bequest,  when  restrained  by  the  context,  935. 

GIFT.     See  Donatio  Mortis  Causa. 

executor  not  compellable  to  complete  gift  of  testator,  585,  n.   (;:;), 
1392. 
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GIFT  OVEE,  961  et  seq.,  1006  et  seq.    See  Conditional  Legacies,  Lapsed 
Legiacies. 

GOODS, 

what  passes  by  description  of,  930,  935.     See  Legacy. 
ademption  of  specific  legacy  of,  1066. 

GOODS  SOLD  AND  DELIVERED, 

by  executor,  he  may  declare  for,  as  such,  659. 

to  executor,  he  cannot  be  sued  for,  as  executor,  1399. 

GOODWILL, 

what  passes  by  bequest  of,  940,  n.  (/). 

when  assets,  1273,  n.  (s). 

survivorship  of,  on  death  of  a  partner,  1274,  n.  (s). 

GOVERNMENT, 

legacy  to,  907. 

GRANDCHILDREN, 

who  can  take  under  description  of,  in  a  Will,  866. 
cannot  generally  take  under  description  of  "  children,"  861. 
rule  as  to  vesting  of  gifts  to,  where  settlor  in  loco  parentis,  996, 
n.  (e). 

GRANDFATHER, 

his  nearness  in  blood  to  propositti-s,  330. 

preferred,  in  degrees  of  kindred,  to  an  uncle,  332,  1251. 

postponed  to  brothers  and  sisters,  332,  1250. 

by  the  mother's  side,  1251. 

"  GRAND  NEPHEWS  AND  NIECES," 
construction  of,  869. 

GRANT  OF  ARMS, 

exemplification  of,  whether  an  heirloom,  554,  n.   (i). 

GRASS, 

when  it  goes  to  the  heir,  and  when  to  the  executor,  545. 
action  for  cutting,  when  it  survives  to  executor,  611. 

GRAVESTONE.     See  Monument. 
pi'operty  in,  554,  ibid.  u.  (V). 

GREAT  GRANDCHILDREN, 

when  included  in  gift  to  grandchildren,  866. 

GREAT  GRANDFATHER, 

shall  share  in  distribution  with  uncle,  1251. 

GUARANTEE, 

when  revoked  by  death  of  guarantor,  1393. 

GUARDIAN, 

at  what  age  an  infant  may  choose,  394. 

distinction  between  infant  and  minor  as  to  nomination  of,  394. 

his  right  to  administration  durante  minorit-ate,  392. 

when  grant  of  administration  refused  to,  395. 

rules  of  Court  as  to  such  grant  to,  395. 

appointed  by  Ecclesiastical  Court,  393. 

cannot  be  appointed  to  infant  en  ventre  de  sa  mere,  394,  n.  (6). 


INDEX.  1761 

HALF-BLOOD, 

is  equally  near  of  kin  with  the  whole  blood,  332,  887. 
equally  entitled  to  grant  of  administration,  332. 
equally  entitled  to  a  distributive  share  of  effects,  1237.    See  887. 
brothers,  &c.  of  half-blood  shall  share  with  their  mother,  1249. 
nephews  and  nieces  of,  included  in  gift  to  nephews  and  nieces, 
simpliciter,  869. 

HANDWEITING, 
proof  of, 

mode  of  proving  handwriting,  248. 

rule  that  on  proof  of  signing,  instructions  and  knowledge  of  con- 
tents shall  be  presumed,  248. 
exceptions,  249.     See  Probate. 
comparison  of ,' stat.  17  &  18  Viot.  c.  125,  a.  27.. .248,  n.  (c). 
validity  of  Will  may  be  established  by  proof  of  handwriting  of 
witnesses  in  certain  cases,  250. 

« HAVING,"  ; 

when  construed  "  having  had,"  848. 

HAWKS, 

whether  they  pass  to  executor,  538,  n.  (i). 

HEDGES, 

cut  down  or  severed,  exoL-utors  shall  have  them,  541. 

HEIE, 

must  be  cited  when  a  Will  is  proved  in  solemn  form  affecting  real 

estate,  243,  449.     See  Probate,  manner  of  obtaining. 
order  for  citation  of,  how  obtained,  244. 
when  liable  to  costs,  244. 
when  bound  by  probate,  450  et  seq. 
his  title  in  certain  respects  exclusive  of  the  executor,  551  et  seq.    See 
Estate,  Heir-loom,  Conversion. 
to  chattels  real,  517  et  seq. 
to  estate  pur  auter  vie,  524. 
to  mortgages,  506,  514,  525. 
to  chattels  animate,  538. 
to  heir-looms,  &c.,  551. 
to  fixtures,  558. 

to  propertj'  converted  in  equity,  507. 
to  actions  on  covenants  real,  620. 
power  of  executor  to  enter  the  house  descended  to  heir,  to  remove 

goods,  689. 
power  of  heir  to  distrain  goods  of  executor  damage  feasant,  689,  740. 
consequence  of  executor  not  removing  effects  from  the  land,  689> 
740.  ^ 

what  he  sliall  bring  into  hotchpot  under  the  statute  of  distributions, 

1227,  1239. 
who  are  entitled   under   the  description  of   "  heirs "  in  a   Will  of 
personalty,   873,   874,   ibid.    n.    {z).      See   Lapsed  Lerjacies — 
Purchase,  words  of. 
legacy  to  A.  and  the  heirs  of  his  body,  844,  873. 

"  A.  for  life,  and  then  to  the  heirs  of  liis  body,"  874. 
"  the  heirs  of  '  A.'  or  '  my  iieir,'  "  874. 
"  inj'  heirs  or  next  of  kin,"  876. 

to  A.  and  his  heirs  does  not  lapse,  873,  874,  962.     But  see 
961,  n.  («<). 
when  the  heir  entitled  under  the  woi-d  "  family,"  892. 
when  the  heir  takes  as  persona  desfirjnatn,  875,  961.     Soo  Purchase, 

words  of. 
if  the  obligor  malces  tiie  obligee  his  executor,  in  wiiat  cases  he  may 

sue  the  heir,  808. 
when  put  to  an  election,  as  to  a  legacy,  1186. 
assets  in  his  hands,  1298. 
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HEIR — continued. 

when  entitled  to  be  exonerated  by  the  executor,  1305  et  seq.     Soo 

Exoneration. 
not  bound  by  ancestor's  obligation,  unless  named,  1335. 
retainer  by,  802,  n.  (?n). 
of  executor, 

liability  with  respect  to  bond  of  ancestor,  1335. 
entitled  to  money  covenanted  to  be  laid  out  in  land,  507. 
of  vendor  or  purchaser, 

when  entitled  to  the  estate  sold,  508,  1379. 

when  entitled  to  have  the  purchase  money  paid  by  the  executor, 
1379. 
applied  to  his  use,  1379. 
suit  in  County  Court  by,  where  estate  does  not  exceed  500^.,  1667. 
may  have  an  order  for  administration  without  suing  others  interested, 

1636. 
mav  proceed  by  originating  summons,  1525. 

HEIR- LOOMS, 

what  they  are  strictly,  552. 

must  go  to  the  heir  by  custom,  552. 
seinble,  must  be  of  a  ponderous  nature,  553. 
Ci"Own  jewels,  553. 
not  devisable  to  executors,  553. 

but  alienable  by  the  deceased  in  his  lifetime,  553. 
.    chattels  in  the  nature  of,  553. 

monuments,  coat  armour,  &c.,  554. 
coffin  and  shroud,  554. 
collar  of  SS.  and  Garter,  554. 
ancient  horn,  554. 

journals  of  the  House  of  Lords,  554. 

charters  and  deeds  belonging  to  inlieritance  go  to  heir,  subject 
to  Land  Transfer  Act,  1897... 554. 
box  in  which  they  are  kept,  555. 
chattels  settled  or  devised  as,  555. 

proper  mode  of  limitation,  556. 
ought  not  to  be  applied  unnecessarily  in  the  payment  of  debts, 

557. 
chattels  which  go  to  the  successor  of  corporation  sole,  in  the 
manner  of,  557. 

HEREDITAMENT.      See    Incorporeal    Hereditament. 

HERIOT, 

due  to  testator  as  lord,  executor  may  sue  for,  636. 

HERITABLE  BOND, 

Scotch,  descends  to  heir,  606,  n.  (J). 
heir  not  put  to  election  as  to,  1187. 

HISTORY, 

of  testamentary  power,  1  et  seq.     See  Will, 

HOLDING  OVER 

of  land,  administrator  of  executor  cannot  sue  for  penalty  for,  under 
4  Geo.  II.  c.  28... 174,  n.  (e). 

HOLOGRAPH  WILL, 

construed  more  benignly,  842,  n.  (e). 

HOPS, 

whether  they  go  to  the  executor,  544. 

HOTCHPOT.     See  Distribiition. 

doctrine  of,  under  the  statute  of  distributions,  1239. 

advancement  by  mother  shall  not  be  brought  into,  1240. 

a  child  shall  not  bring  into,  for  the  benefit  of  the  mother,  1241. 
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HOUNDS, 

pass  to  executor,  538,  ibid.  n.  (6). 

HOUSE, 

bequest  of  property  in,  931  et  seq. 

bequest  of  things  "  in  and  about,"  934,  1066. 

of  heir,  power  of  executor  to  enter,  to  remove  goods,  689. 

where  testator  contracts  to  build,  liability  of  executor  to  completo 

the  works,  1415. 
expense  of  keeping  up  testator's,  1420,  ibid.  n.  {g),  1479,  n.  (^u). 

HOUSE  OF  LOEDS, 

journals  of,  property  in,  554. 

HOUSEHOLD  GOODS, 

what  passes  by  description  of,  in  a  Will,  934. 

"  goods  and  chattels  in  and  about  tlie  house,"  934. 
"  household  furniture,"  937. 
"  household  effects,"  939. 

HOUSEKEEPING  EXPENSES, 

what  shall  be  allowed  in  executor's  accounts,  1420,  ibid.  n.  ((7),  1479, 
n.  {u). 

HOWE  V.  LOKD  DARTMOUTH, 
the  rule  in,  930,  1121, 

HUNDRED, 

whether  a-ction  can  be  maintained  against,  by  executor  of  lessee  for 
injury  done  by  rioters  under  stat.  7  &  8  Geo.  IV.  c.  31,  s.  2.. .612. 

HUSBAND  AND  WIFE, 

admissibility  of  evidence  against  each  other,  245. 

gift  to,  and  third  person,   construction  of,   857,  n.    (s),  867,  1206, 

n.  (w).  I 

not  "  next  of  kin  "  to  each  other,  886. 

Husband, 

his   right  to   be   his   wife's   administrator,   297,   319.      See   Ad- 
ministrator. 
except  after  decree  ot  judicial  separation  as  to  property 

acquired  thereafter,  48,  321. 
or  after  protection  order,  321. 
right  of  his  representatives,  323,  389. 
his  right  after  her  death  to  her  effects,  1230. 
right  of  his  representatives,  1230. 

to  her  chattels  real  in  cases  outside  Married  Women's  Pro- 
perty Act,  531. 
•     in  cases  within  that  Act,  529. 
to  her  choses  in  action,  in  cases  outside  Married  Women's 
Property  Act,  651. 
in  cases  within  that  Act,  640. 
his  idght  to  retain  for  his  wife's  funeral  expenses  against  credi- 
tors out  of  her  estate,  728,  n.   (A),  1390,  n.  {b). 
liability  of  him  or  his  executor  for  debts  of  wife,  1386. 

provisions  of  ilarried  Women's  Property  Act  as  to,  1386. 

general  effect  of  Act,  1388. 
as  to  shares  in  companies  under  Companies  Act,  1389. 
a.s  to  wife's  fraud  or  tort,  1389. 
his  liability  for  dct-asiavit  of  wife  executrix,  1462,  1463.     See 
DevastaiHt. 

Wife.    See  Widow. 

Capacittj  of  wife  to  mal-e  a  Will,  38  et  seq. 
1.   Before  Married   Women's  Pro  peri  if  Act, 
not  affected  by  stat.  1  Vict.  c.  26. .".38. 
she  may  make  a  Will  as  executrix,  39,  326. 
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HUSBAND  AND  WIFE— continued. 
Wife — continued. 

Capacity  of  wife  to  make  a  Will — continued. 

1.  Before  Married   Women's  Property  Act — continued, 
she  may  make  a  Will  by  her  husband's  assent,  40. 
what  is  a  sufficient  assent,  40. 
doctrine  of  assent  explained,  41. 
assent  only  available,  if  he  survive,  41. 
a  widow  might  prior  to  1838  set  up  a  Will  by  recognition 

made  before  or  during  coverture,  42,  150. 
she  may  make  a   Will   in   pursuance  of  agreement  before 
marriage,  or  under  a  power,  42. 
power  must  formerly  have  been  pleaded  in  the  allega- 
tion of  the  executor,  46,  297. 
present  practice,  46,  297. 
probate  should    be   granted,   though    the   power    be  ill 

executed,  44. 
position  of  executors  of  such  Will,  46. 
such  a  Will  not  available  without  probate,  42. 
unless  of  real  estate,  42. 

but  the   production   of   such   probate  alone   would  not 
formerly  induce  a  Court  of  Equity  to  act  upon  it,  447. 
it  may  be  proved  without  the  husband's  consent,  43,  297. 
effect  of  Land  Transfer  Act,  1897... 43. 
form  of  probate,  297. 

not  revoked  by  her  surviving  her  husband,  49. 
whether  exercise  of  power  by  Will  of  married  woman 
makes  property  assets,  1294,  ibid.  n.  (o). 
grant  of  probate  under  the  old  practice  had  to  specify  the 

power,  46.  '. 

grant  of  probate  now  in  ordinary  form  without  exception  or 

limitation,  46. 
effect  of  general  probate,  46. 
limited  grant  still  made  in  some  cases,  46. 
WUl  unduly  obtained  or  destroyed  by  marital  authority,  33, 

n.  (a),  46. 
where  married  woman  dies  domiciled  abroad,  50. 
gi-ant  of  administration  with  Will  annexed  with  consent  of 

husband,  383. 
probate  to   executor   named   in   Will   refused,   even  where 

husband  consents,  383. 
husband's  right  to  administration  cceterorum ,  297. 
she  might  make  a  Will  of  her  separate  propertj',  46. 

in  reversion  as  well  as  possession,  contingent  as  well  a? 

vested,  47. 
of  the  accretions  of  her  separate  property,  47. 
exercise  of  general  power  makes  subject  thereof  assets.  46. 
property  acquired  by  a  widow   could  not  pass  by  a  Will 

made  during  coverture,  42. 
Will  of  feme  sole  revoked  by  marriag^e,  49,  134. 
Will  of  married  woman  made  during  marriage  under  power 
in  marriage  settlement  need  not  be  re-executed  on  her 
surviving  her  husband,  49. 
wife  of  husband  banished  by  statute,  50. 
the  Queen  Consort,  10,  50. 
wife  foreigner  and  domiciled  abroad,  50. 
WQl  of  feme  covert  of  property  acquired  after  a  protection 

order,  48. 
after  a  judicial  separation,  48. 
2.    Un<Jer  MarriryJ  Women's  Property  Acts, 
provisions  of  the  Ads.  48,  49. 
grant  no  longer  limited,  46,  297. 

when  her  Will  of  realty  entitled  to  probate,  43,  297,  301. 
republication  of  Will  made  during  coverture  unnecessaryr 

39,  49,  137. 
Act  does  not  remove  restriction  of  stat.  43  Geo.  III.  c.  108... 
834,  n.  (b). 
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HUSBAND  AND  WIFE— continued. 
Wife — continued. 
Wife  executrix, 

might  make  a  Will  e\en  before  Married  Women's  Property 

Act,  39.    See  686. 
and  continue  the  chain  of  executorship,  175;  but  see  326. 
whether  if  infant   executrix  take  husband  of  full  age,  he 

shall  have  the  execution,  154. 
since  January  1st,  1883,  may  bo  executrix  as  if  feme  sole, 
154,  489,  1462. 
consent  of  husband  no  longer  necessary,  154. 
liability  as  to  devastavit  committed  by,  1463. 
her  husband's  liability  for  her  devastavit,  before  Married 

Women's  Property  Act,  1463. 
no  longer  liable  unless  he  intermeddles,  1463. 
her  liability  for  husband's  devastavit,  1612,  n.   (i). 
her  estate  as  executrix,  687. 

her  power  before  Married  Women's  Property  Act,  725. 
her  power  since,  724. 

may  now  sue  or  be  sued  without  her  husband,  724,  1551. 
suing  without  her  husband,  not  liable  to  give  security  for 

costs,  726. 
ne  exeMt  regno  against,  1646. 
arrest  of,  under  Debtors  Act,  1646. 
attachment  against,  for  want  of  answer,  1646. 
administration  de  bonis  no:i  at  her  death,  326. 

Wife  administratrio:, 

her  capacity  for  the  office  of  administratrix,  365,  724,  1462. 
since  January  1st,  1883,  may  act  as,  without  control  of  her 

husband,  as  if  a  feme,  sole,  489,  724. 
suing  without  her  husband,  need  not  give  security  for  costs, 

726. 
husband  need  not  Join  in  administration  bond,  437. 
old  law  as  to,  725. 
liability  as  to  devastavit  by,  1463,  1551. 

form  of  order  is  against  her  separate  estate,  1551. 
no     liability    to    attachment    for    non-compliance    with 
order,  1551. 
ne  exeat  regno  against,  1646. 

liability  to  attachment  for  security  of  fund  admitted  by  her 
accounts  to  be  in  her  possession,  1646. 

Wife  next  of  kin  to  an   intestate, 

administration  shall  be  granted  to  her,  as  if  a  feme  sole,  365. 

law  before  Married  Women's  Property  Act,  365. 

to  whom  her  distributive  share  shall  be  paid,  1052,  1151. 

Legacy  to  the  Wife, 

(i)  Under  Married  Women  s  Propertj'  Act, 
must  be  paid  to  her  only,  1152. 

an   executor  cannot,  since  Act,  set  off  debts  due  from 
husband  against  a  legacy  to  the  wife,  1052. 
(ii)  Apart  from  JMarried  Women's  Property  Act, 

by  common  law  payment  must  be  to  husband,  1151. 
interference  with  husband's  right:  — 

(«)  by  wife's  equity  to  a  settlement,  1151. 
(J))  by  gift  being  to  separate  use  of  wife,  1151. 
to  widow.     See  Widow. 

Widoto's  right  to  he  her  husband's  administratrix,  326 — 329.    See 
'  Administyation. 

Stat.  21  lien.  VIII.  c.  5... 326. 
she  is  usually  preferred  to  next  of  kin,  327. 
when  slie  may  l)e  set  aside,  327. 
forfeiture  by  divorce,  329,  n.  (/). 

retainer  by  widow  for  loan  to  Inisband  out  of  her  separate 
estate,  807. 


1766  INDEX. 

HUSBAND  AND  WIFE— continued. 
Wife — continued. 

Widow's  rigid  to  a  share  of  her  husband's  effects,  1231  et  seq. 
her    common    law     right     by     writ    de    rationabili    parte 

bonorum,  2. 
her  right  under  the  statute  of  distributions,   1231  et  seq. 
See  886,  n.  (m).     See  Distribution. 

Chattels  real  of  Wife, 

(i)  Apart  from  Married  Women's  Property  Act, 
right  of  husband's  executor  to,  531. 

if  they  remain  in  statu  quo,  she  will  be  entitled,  and 
not  the  executor,  531. 
and  the  rule  is  the  same  in  equity  as  in  law, 

531,  n.   (6). 
what  amomiis  to  a  disposition  by  the  husband, 
such  as  to  bar  her  right,  531. 
right  of  wife's  administrator  to,  531  et  seq. 

those  vested  during  coverture  go  to  the  husband, 

jure  mariti,  534. 
seciis,  of  those  not  vested,  535. 

and  where  the  wife  is  joint  tenant  with  another 
of  a  lease,  535,  n.   (x). 
(ii)  Under  Married  Women's  Property  Act,  528. 
provisions  of  Act,  528. 
what  property  comes  under  Act,  529. 
devolution  of  chattels  real   on  death  of  wife  without 

disposing  of  them  unaltered,  529,  n.  (y). 
jus  mariti  abolished,  529,  n.  (y). 

husband  entitled  on  taking  out  letters  of  administration, 
529,  n.  (y).  I 

Separate  property,   paraphernalia,   and    rights   of   ^vidow,   576 
et  seq. 
(i)  Apart  from  Married  Women's  Property  Act, 

wliat  words  will  give  a  separate  estate,  580,  946,  n.  (y). 
lifif  t  to  the  separate  use  of  an  unmarried  woman  excludes 

executors  of  future  husband,  581. 
by  ante-nuptial  settlement,  581. 

by  ante-nuptial  agreement  in  writing,  581. 
by  post-nuptial  settlement,  582. 

avoidance  of  such  settlements,  582. 
by  wife's  separate  trading,  582. 
by  savings  from  wife's  separate  property,  583. 
by  gifts  from  the  husband,  583. 

by  stock,  &c.  purchased  by  husband  and  wife  in  their 
joint  names,  583. 
in  her  name  only,  583. 

what  is  sufficient  evidence  of  a  gift  by  husband  to 
wife,  584. 
gifts  from  third  persons,  593. 
iiusband's  right  to,  on   her  death  intestate,   652,  ibid. 

n.   (r). 
pin-money,  &c.,  585. 

similar  allowances,  586. 

savings  out  of,  when  liable  to  husband's  debts,  586. 
in  arrear,  when  and  how  far  recoverable,  587. 
property  acquired  by  a  wife  after  a  protection  order 

under  Divorce  Act,  47,  580. 
paraphernalia,  587.     See  Paraphernalia. 
(ii)  Under  Married  Women's  Property  Act, 

all  gifts  to  married  woman  after  Jan.  1st,  1883,  become 

her  separate  property,  578. 
woman  married  before  Jan.   1st,  1883,  not  entitled  to 
hold  as  separate  property  where  title  accrued  before 
that  date,  579. 
sections  of  the  Act,  577,  579. 
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HUSBAND  AND  VflFY^—continued. 

Wife— con  tinned. 

Separate  propertif,  paraphernalia,  and  rig  Jits  of  widow — contd. 
Qx)  Under  Married   Women's   Property   Act — continued. 
construction  of  Act,  579. 
saving  as  to  settlements,  580. 
devolution  of  property  undisposed  by  married  woman 

not  affected  by  the  Act,  529,  578,  580. 
semble,  separate  property  under  Act  is  equitable  assets, 

1290,  n.  (::). 
provisions   of    Married    Women's    Property    Act,    1870, 

now  repealed,  576,  n.  (i). 
distinction   between   equitable   and    statutory   separate 
use,  652,  n.  (?•). 

Chases  in  action  of  wife, 
what  they  are,  640. 
(i)  Apart  from  Married  Women's  Property  Act, 

(a)  right  of  executor  of  husband  when  wife  survives, 

640  et  seq. 
rule  that  wife  is  entitled,  unless  husband  reduced 
them  into  possession,  641. 
distinction  when  choses  in  action  accrue  before 
or  after  marriage,  641. 
instances, 

bond  to  wife,  dum  sola,  641. 

to  husband  and  wife  during  coverture,  641. 

to  wife  alone  during  coverture,  641. 
stock,  642. 
arrears  of  rent,  642. 
tithes,  643. 
estray,  644. 

orphan's  portion  in  chamber,  644. 
husband  and  wife  lost  in  the  same  ship,  325, 
379,  644. 
what  amounts   to   a   reduction   into    possession   by 
husband,  644. 
mere  intention  insufficient,  645. 
mere  appropriation  of  fund  insufficient,  645. 
receipt  by  husband,  646. 

what  does  not  amount  to,  646. 
receipt  as  trustee,  648. 
*  effect  of  proceedings  in  law  and  equity,  648. 

/  effect  of  arbitration,  650. 

agreements  pendente  lite,  650. 
when  executor  of  husband  entitled  to,  by  reason  of 
an  ante-nuptial  settlement,  650. 
by  reason  of  a  post-nuptial  settlement,  651. 

(b)  right  of  administrator  of  wife  when  husband  sur- 

vives, 652  et  seq. 
as  to  her  separate  property,  652,  n.  (;). 
distinction    between    husband's    rights    individually 

and  as  administrator  to  wife,  653. 
as  to  judgments  and  decrees,  649. 
husband  not  entitled  to  revive  judgment  on  death  of 

wife,  654. 
husband  not  entitUxl.  where  wife  died  joint  tenant 
of  a  reversionary  chose  in  action,  655. 
(ii)  Under  Marrio<l  Women's  Property  Act, 
provisions  of  the  Act,  578. 
cho.te."  in  nrtion  of  women  married  since  Jan.  1st,  1883, 

their  separate  property.  578. 
BO  of  women  married  In't'oro  if  their  title  accrued  since, 

579. 
construction  of  Act,  640. 

htisband  can  now  only  claim  as  administrator  to  wife  not 
jure  mariti,  640.     See  529,  n.    (y). 
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IDIOT, 

incapacity  of,  to  make  a  Will,  12. 

who  is  to  be  considered,  12. 
incapacity  of,  to  be  executor,  158.     See  364. 

"  IF," 

the  word  construed  "  when,"  848. 

ILLEGITIMATE   CHILDREN.      See    Bastard. 
gifts  to,  by  Will.  863  et  seq.,  887,  n.  (?;). 

ILLITERATE  PERSON, 

precautions  necessary  for  authenticating  Will  of,  14,  249. 
probate  of  Will  of,  249. 

IMPERFECT  GIFT, 

no  equity  to  complete,  585,  n.  (^),  1392. 

IMPORTUNITY.     See  Will,  who  is  capable  of  maUng. 
l^al  sense  of  the  word,  31. 
Will  obtained  by,  31. 

IMPRISONMENT, 

for  debt,  abolition  of,  by  "  Debtors  Act,  1869."  See  Ne  Exeat 
Reffiw. 

INCAPACITY.     See  Will,   who   is  cajmble  of  nuikiiuj. 

of  executor,  grant  of  administration  cum  testamento  annexo,  384. 

INCOME, 

bequest  of,  what  it  passes,  946.  • 

bequest  of,  when  it  vests  capital,  946,  982. 

INCOME  TAX, 

trustees  must  deduct,  in  paying  annuities,  1116,  n.  (/i). 
what  words  will  exonerate  legacy  from,  1167,  n.  (i). 

INCOMPLETE  GIFT.     See  Imperfect  Gift. 

INCONSISTENT  CLAUSES.      See  Election. 
in  same  Will,  121. 
construction  of,  121,  846. 

INCONSISTENT  WHILES, 

revocation  in  case  of,  115,  116. 

INCORPORATION, 

of  unattested  documents  with  Will,  72. 

document  must  be  clearly  identified  and  in  existence  at  date  of  Will, 

73,  n.   («).  _  _  _  ,  _ 

republication  of  Will  by  codicil  not  of  itself  sufficient  to  incorporate 

document  not  in  existence  at  date  of  Will,  73,  n.  (h). 
parol  evidence  admissible  to  identify  the  document,  75. 

INCORPOREAL  HEREDITAMENT, 

lease  of,  goes  to  executor,  523.     See  Estate,  quantity  in  possession. 

INDEMNITY, 

whether  executor  entitled  to,  against  contingent  debts,  bsfore  part- 
ing with  assets  to  legatee,  1078,  1383,  n.  (i). 

every  trust  instrument  to  be  deemed  to  contain  clauses  for,  as  to  loss 
of  assets  and  reimbursement  of  trustees.  Trustee  Act,  1893,  s.  24... 
1457      Sej  Devastavit. 
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INDIA, 

administration  taken  in,  rights  of  administrator,  343. 

domicil  in,  1265. 

property  in,  when  assets  in  the  hands  of  an  executor,  1281.     See 

1277,  n.  (0. 
commission  formerly  allowed  to  executors  in,  1487. 
necessary  partie-s  to  suit  for  account  of  assets  of  intestate  who  died 

there,  1630,  ibid.  n.  ((/). 
rule  in  Howe  v.  Bartmouth  does  not  apply  to  estate  of  person  dying 

in,  unless  parties  entitled  come  here,  1121,  n.  (A), 
what  India  Stocks  are  trust  investments,  1432. 
what  Indian  railways,  1432,  1433. 

INDUSTEIAL  SOCIETY, 

when  representation  not  necessary  to  member  of,  374. 

INFANT.     Sec  Adininistration  durante  minoiitate. 
distinction  between,  and  a  minor,  394. 
capacity  of,  to  make  a  Will,  11. 
Stat.  1  Vict.  c.  26.. .11. 

Will  by  minor  who  is  a  soldier  or  seaman,  12,  89,  90. 
at  what  age  capable  of  choosing  a  guardian,  394. 

assignment  of  guardian  by  the  Court,  394. 
may  be  appointed  executor  at  any  age,  153. 
even  en  ventre  sa  mere,  153. 
sole  executor,  cannot  act  till  twenty-one,  153. 
not  entitled  to  interest  on  legacy,  1162. 
whether,  if  an  executrix  infant  take  husband  of  full  age,  he 

shall  have  execution,  154. 
liability   of,   when   of   age   on    judgment   obtained   against 
administrator  durante  mlnoritate,  403. 
next  of  kin, 

administration  granted  to  another  durante  mlnoritate^  364. 

case  where  a  jeme  covert  is  a  foreigner  and  a  minor,  364, 
397. 
conversion  of  property  by  trustees  of,  512. 
payment  of  distributive  share  due  to,  1136,  1266. 
legacy  to.     See  Interest,  and  also  1162. 
at  what  time  to  be  paid,  1126,  1136. 
where  he  dies  under  age,  1126. 
to  whom  to  be  paid,  1136  et  seq. 

whether  to  testamentary  guardian,  1136,  n.  (s). 

Stat.  36  Geo.  III.  c.  52,  superseded  by  Trustee  Act,  1893... 

1137,  1538.  ; 

costs  of  suit  to  secure,  how  payable,  1138. 
confirmation  by,  after  attaining  majority,  of  previous  appli- 
cation of  legacy,  1137. 
when  executor  may  allow  maintenance  out  of,  1138  ct  seq.     Sec 

Mainteiia)ice. 
when  the  Court  will  order  it,  1138  ef  acq. 
when  payment  of,  for  advancement  allowed,  1150. 
tnistec,  vesting  orders  made  in  respect  of  estates  of,  by  the  High 

Court,  1604,  1605. 
will  be  barrctl  under  statute  of  limitations  by  neglect  of  his  trustee 

to  sue,  1520.  ' 

must  bo  sued  jointly  with  other  executors  or  administrators,  1592. 
but  is  not  liable  for  d.erastniHf,  1592,  n.  (r'). 

or  to  account  for  recoipta  during  infancy,  ibid. 

or  for  waste  of  assets  come  to  him  sis  executor  de  son 
tort,  ibid. 
is  bound  by  all  acts  done  accordina:  to  office  of  executor,  ibid. 
but  not  by  release  given  during  infancy,  even  after  he  haa 
proved,  ibid. 

INFLUENCE.     See  IVill,  irho  is  capable  oi  nwking. 
Will  obtained  by,  31—35,  46,  83—87,  249,  442. 
what  sort  will  annul  a  Will,  31,  80,  87. 
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INHABITANTS, 
legacy  to,  906. 

INJUNCTION, 

to  restrain  insolvent  or  bankrupt  executor,  157. 

to  restrain  assignees  of  bankrupt  executor  from  paying  over  the 
fund  to  him,  157,  n.  (gr). 

Chancery  Division  will  not  grant  pending  litigation  in  the  Probate 
Division,  409.    See  1666. 

by   executor   to   restrain   co-executor   from    intermeddling     before 
probate,  1666. 

when  creditor  restrained  from  proceeding  on  a  judgment  after  ad- 
ministration granted,  1521. 

when  proceedings  in  foreign  Court  restrained,  1520. 

to  restrain  publication  of  testator's  letters,  1518. 

mandatory,  can  be  obtained  by  executor  for  wrong  to  testator's  estate, 
1518. 

can  be  granted  by  County  Court,  1671. 

to  restrain  intermeddling  with  assets  before  administration,  318. 

INJUEY, 

to  personal  estate  of  deceased,  remedy  of  executor,  609. 

INOFFICIOUS  WILL,  25. 

INSANITY.     See  Lunatic,   IVeakness. 
what  is,  14,  29. 

criterion  of,  24,  n.  (s). 
partial  insanity,  21  et  seq. 
hereditary,  constitutional,  14,  n.  (/). 
onm  of  proof  on  party  asserting  it,  15. 
letters  written  to  testator  no  evidence  of  sanity,  29. 
Will  made  by  person  insane,  14. 

does  not  become  valid  though  testator  recover  his  mind,  150. 
during  lucid  interval,  15 — 21. 

transfer  in  such  case  of  onus  prohandi,  15,  16,  ihid.  n.  {p). 
what  is  proof  of  lucid  interval,  16  et  seq. 

act  of  making  i-ational  WiU,  17,  18,  n.  {z). 
distinction  between  delirium  and  insanity,  20. 
a  Will   may   be   established  though   all   the  attesting  witnesses 

depose  to  testator's  insanity,  25,  77. 
effect  of  commission  of  lunacy,  25. 
republication  of,  after  recovery  of  mind,  150. 
Will  not  revoked  by  subsequent  insanity,  14. 

by  insanity  supervening  between  the  instructions  and  the  execu- 
tion, 28. 
an  insane  person  cannot  be  an  executor,  158. 

grant  of  administration  to  another  when  executor  becomes  insane, 
158. 
re\ocation  of  administration  granted  to  administrator  who  has  become 

insane,  460. 
administration   granted   during   a   lunacy   without  revoking    former 

grant,  397. 
when  next  of  kin  insane  his  next  of  kin  must  be  cited  by  person 

seeking  administration,  363,  n.  (w). 
stock  standing  in  name  of  iiLsane  trustee  or  executor  (Lunacy  Act, 
1890),  1605. 

INSEETIONS, 

in  Will,  whether  thej'  may  be  corrected  in  the  probate,  253  ct  seq. 
See  Probate — Construction — Fiaud — HectificeAion ,  nw.nner  of 
ohtmning . 

INSOLVENT.     Sec  Banhrupf. 

assignee  of,  on  his  death  the  estate  of  the  insolvent  vested  in  his 
executor,  482,  497. 
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maO'LVENT— continued. 

appointed  executor,  probate  cannot  be  refused  to,  156. 

control  of,  by  appointing  a  receiver,  or  by  requiring  security, 
157.     See  Receiver. 
estate,  administration  of,  by  Chancery  Division,  770. 
in  bankruptcy,  773,  1628. 
executor  having   committed   devastavit,   discharged   under   the   Act, 

1614. 
estate,  effect  of  sect.  10  of  Judicature  Act,  1875,  on  administration  of , 
770. 
effect  of  Hinde  Palmer's  Act,  1869,  as  to  preference,  782. 
proof  in  administration  for  estimated  liability  for  future  calls. 
785. 

INSTRUCTIONS.    See  Will. 
for  a  WiU, 

shall  be  presumed  on  proof  of  testator  having  signed  Will,  248. 
cannot  be  used  for  construction  of  Will,  851. 
or  to  supply  omissions,  253. 

INSURANCE, 

povs'er  of  executors  of  assured  to  re-assure,  706. 

of  executors  of  assurer  to  procure  indorsement  of  policy  against 
fire,  706. 
insurable  interest  of  executor  in  another's  life,  1289,  n.  (s). 
executors  not  bound  to  insure  or  continue  insurances,  1426,  ibid. 

n.   (r). 
provisions  of  Trustee  Act,  1893,  as  to  insuring,  ibid. 
by  tenant  for  life  against  fire,  637. 

INTENTION.     See  Construction. 

of  testator  as  to  revocation,  121.     See  Will,  revocation. 
of  testator  the  guide  to  construction  of  his  Will,  841,  847,  851,  875. 
particular  in  Will  to  be  sacrificed  to  general,  843,  874,  n.  (jc). 
on  failure  of  particular,  general  carried  out,  882, 

INTEREST.     See  Maintenance. 
money  due  for, 

may  be  apportioned,  633  et  acq. 
upon  legacies,  1153. 

on  specific  legacies,  1153. 

charged  on  real  estate,  1157. 

charged  on  proceeds  of  sale  of  real  estate,  1158. 

on  general  legacies,  1154. 

not  on  legacy  to  infant  executor,  1161. 

where  no  time  for  payment  is  fixed,  1154. 

payable  ordinarily  after  a  year,  1154,  1157. 
payable  from  death  in  case  of  legacy  in  satisfaction  of  debt. 
1155. 
in  case  of  legacies  to  children,  1155. 
on  annuities.  1157. 

on  l^acies  for  life,  1116  et  seq.,  1157. 
on  contingent  legacies,  1119,  1161. 
where  time  for  payment  is  fixed,  1158. 

generally  not  payable  before  time  arrives,  1126,  1168. 
exceptions  in  case  of, 

severance  of  legacy  immediately,  1158. 
legacies  to  children  of  testator,  1159. 
when  it  is  tlie  apparent  intention  that  the  legatee 
should  be  maint^ained  thereout,  1160. 
legacy  given  with  interest,  1160. 

where  infant  legatee  dies  under  age  who  entitled  to  interest,  llfil. 
where  legacy  to  infant  on  accepting  office  of  executor,  1162. 
when  payment  of,  an  admi.<»sion  of  a.'Jsets,  1573,  1610. 
quoptions  as  to,  governed  by  what  law,  1162. 

w.E. — ^voL.  n.  61 
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upon  legacies — continued. 

rate  of  interest,  1162,  1438,  n.   (/),  1472. 

in  adjusting  the  rights  as  between  tenant  for  life  and  remainder- 
man, 1117  et  acq. 

compound,  when  allowed  as  against  executor,  1163. 
legatee  refunding  not  to  be  charged  with,  1193. 
in  what  cases  executor  to  be  charged  with,  in  his  accounts,  1471 
et  seq. 

at  what  rate,  1472. 

whether  simple  or  compound,  1477. 
allowance  of,  to  executor  for  money  advanced  by  him,  1490. 
what  passes  by  a  bequest  of  the  "  interest "  of  a  particular  fund,  946. 
when  gift  of,  vests  capital,  982. 
payment  of,  on  bond  of  testator,  no  admission  of  assets,  1573. 

INTERLINEATIONS.     See  Alferatiom. 
how  attested,  69,  n.  {k). 

INTERLOCUTORY  ORDERS   OR  JUDGMENTS, 
appeal  from,  458. 

INTERROGATORIES, 

Will  made  by,  valid,  31. 

may  be  administered  to  a  person  respecting  his  knowledge  of  testa- 
mentary papers,  224,  n.  {g). 

INTESTACY.     See  Administration,  Advancement,  Bastard,  Crawn,  Dis- 
tributioi.  Next  of  Kin. 
sect.  8  of  Real  Property  Limitation  Act,  1874,  does  not  extend  to 
cases  of,  1640,  n.  (m). 

INTESTATES   ESTATES   ACT,   1890, 

widow  entitled  under,  has  sufficient  interest  in  real  estate  to  maintain 
administration  action,  1620,  n.   (c). 

INVENTORY.     See  Probate  Duty. 

etat.  21  Hen.  VIII.  c.  5,  as  to  inventory  by  executor,  733. 

stat.  23  Car.  II.  o.  10,  as  to  inventory  by  administrator,  733. 

ancient  ecclesiastical  law  respecting,  733. 

in  what  cases,  and  by  whom,  the  exhibiting  of,  is  compellable,  733. 

after  what  lapse  of  time,  736. 

what  persons  are  compellable  to  exhibit,  736. 

consequences  of  hanging  back  when  inventoiy  assigned,  737. 

in  practice  not  usually  now  required,  733. 
form  and  contents  of,  738. 

should  contain  property  situate  abroad,  738. 
whether  the  Probate  Court  can  entertain  objections  to,  739. 
Court  of  Probate  no  jurisdiction  to  compel  filing  of,  by  administrator 

who  had  taken  out  administration  in  Ecclesiastical  Court,  433. 
effect  of, 

in  evidence  on  a  plea  of  ple^ie  administramt,  1571. 
given  to  executor  by  tenant  for  life  of  chattels,  1125. 
declaration  now  in  some  cases  substituted  for,  740. 

INVESTMENTS, 

by  executor,  what  are  authorized,  provisions  of  Ti'ustee  Act,  1893, 

as  to,  1431. 
on  real  security  where  loss  ocours,  1427,  ibid.  n.  (y). 
on  personal  security  where  loss  occurs,  1428. 
trustee  continuing  to  hold  authorized,  1437. 
liability  for  loss  on  improper,  1437. 
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lEELAND.    See  also  Domicil. 
assefci  in,  1276. 

probates  granted   in,   to   be   of   like   force,   as   probates  granted   in 

England  on  being  resealed,  by  stat.  20  &  21  Vict.  c.  79,  s.  95. ..264, 

n.  (w).  -  I 

probate  of  Will  of  testator  domiciled  in,  before  August  6,  1861... 273. 

since  August  6,  1861... 276. 

Mortmain  Acts  do  not  apply  to,  836. 

ISSUE, 

who  are  entitled  under  a  gift  to  "  issue  "  in  a  Will  of  personalty,  876. 

when  they  take  qjcr  capita,  and  when  per  stirpes,  1254,  n.  (6). 

to  A.  and  his  issue,  876. 

to  A.  or  his  issue,  881. 

to  sevei-al  persons  and  the  issue  of  their  respective  bodies,  877. 

to  several  persons  and  their  respective  issue  to  take  per  stirpes^ 
877.  ,    , 

to  A.  and  his  issue  as  tenants  in  common,  877. 

to  A.  for  life,  and  after  his  death  to  his  issue,  878. 
how  construed  in  gifts  of  realty,  876,  n.  (Jc). 
construed  differently  in  gifts  of  realty  and  pea-sonalty  in  same  Will, 

845.  : 

what  is  meant  by  "  failure  of  issue,"  872,  n.  («). 

when  all  descendants  take  under  the  description  of,  878. 

when  children  only,  879. 

"  without  having  issue,"  construed  "without  issue,"  849. 

"  leaving  no  issue,"  construed  "having  had  no  issue,"  849,  n.  (z). 

when  a  word  of  purchase,  when  of  limitation,  876,  ibid.  n.  (k). 

ISSUES  OF  FACT, 

questions  may  be  raised  on,  without  pleadings,  1543. 
when  judge  may  order,  to  be  tried  where  execution  sought  against 
executor,  1585. 


JEST,  : 

Will  made  in,  79,  n.   (c). 

JEWELS, 

what  passes  by  bequest  of,  952. 

JEWS, 

charities  for,  815,  n.   (s). 

forfeiture  clause  in  Will  for  legatee  becoming  Christian  not  void  as 
against  public  policy,  1019,  n.  (6). 

JOINDER, 

of  parties.     See  Parties. 

of  different  causes  of  action,  1499,  1553.     See  Bemedies. 

JOINT  CONTRACT,  ! 

interest  in,  when  it  passes  to  executor,  638. 
remedy  upon,  does  not  go  to  executor,  1494. 

except  when  the  interest  is  several,  1495. 
liability  on,  does  not  survive  at  law  against  executor,  1352. 

when   it  does  in  equity,  1357   et  seq. 

enforcing  judgment  against  surviving  defendants,  1354. 
right  of  one  of  co-contractors  to  have  contribution  from  executors 

of  another,  1362,  1397. 
joint  and  several   bond,  what  words  constitute,    1355,  n.    (»).     See 

Bond. 
joint  and  several  covenant,  what  words  will  constitute,  1495,  n.   (e). 

61   (2) 
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JOINT  DEBT, 

survives  at  law,  otherwise  in  equity,  495,  4&6,  n.  (n). 

effect  of  sect.  61  of  the  Conveyancing  Act,  1881,  where  money  in  a 

moitpago  or  obligation  is  expressed  to  be  on  a  joint  account,  496, 

n.  (m). 

JOINT  TENANTS.      See  Joi//f   Co.ttracl,   Tenants   in   Common. 

personalty,  of  which  the  deceased  was  joint  tenant,  shall  not  at  law 
go  to  his  executor,  495. 
except  in  the  ca.se  of  partners  in  trade,  &c.,  495. 
leases  held  by,  495,  524. 
when  purchasers  held  to  purchase  as,  495,  496. 
legacy  to,  does  not  lapse  by  the  death  of  one,  but  survives  to  the 

other,  965,  1205. 
effect  of  i-c vocation  of  gift  to  one  of  several,  965. 
survivorship  between,  as  to  residue,  &c.,  1205,  1207,  1214. 
when  legatees  take  as,  1205. 
when  devisees  of  realty  take  as,  1207. 
what  words  constitute,  1205,  1206. 
what  words  will  effect  a  severance,  655,  1214. 
husband  and  wife  and  third  person,  what  shares  they  take  in,  867, 

1206,  n.  (ot). 
"  A.  and  B.  and  their  children,"  what  shares  they  take  in   857,  ibid. 
n.  (.). 

JOINT  WILLS,  91  et  seq.     See  Mutn<tl  Wills. 

JOUENEYS  ACCOUNTS, 
writ  by, 

what  it  was,  1507,  n.  (o). 

origin  of  the  term,  ibid. 
when    plaintiff   died,    the    writ    could    not   be   brought   by    his 

executor,  1507,  1562. 
when  defe^ndmit   died,    the   plaintiff   might   have   had  the  writ 
against  his  executor,  1562. 

JUDGE, 

executors  of,  scire  facias  against,  to  certify  bill  of  exceptions,  1391. 

JUDGMENT.     See  Costs,  Execution. 

must  be  registered  to  operate  as  a  charge  on  land,  777. 
for  testator, 

how  to  be  enforced  by  the  executor,  673  et  seq.,  1516. 

ft.  fa.  issued  in  testator's  lifetime  may  be  executed  after  his 

death,  1516.  See  also  674. 
procedure  as  to  entry  of,  673. 
entry  of,  mine  pro  tunc,  673. 

when  executor  may  enter  up,  on  warrant  of  attorney,  675, 
how  enforced  by  administrator  de  bonis  non  when  obtained 

by  original  executor,  685. 
whether  an  action  will  lie  thereon,  662. 
against  testator, 

its  precedence  in  payment  by  executors  to  all  other  debts,  773 
et  seq. 
what  sort  of  judgment,  774. 

if  entered  up  after  testator's  death,  where  he  dies  after 
verdict,  774. 
but  not  if  entered  up  where  he  dies  between  inter- 
locutory and  final,  774. 
must  formerly  have  been  docketed,  776. 
must  now  be  registered,  776. 
effect  of  not  registering,  777. 
judgments  not  registered  to  have  no  priority,  23  k  24  Vict.  c.  38 

s.^3...776. 
notice  of  unregistered  judgment  to  executor  gives  it  no  priority, 
793. 
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JUDGMENT—contlnued. 

against  testator — continued. 
foreign  judgnieiit,  775. 
Irisli  judgment,  775. 

the  judgments  liave  no  preeedenee  amongst  themselves,  778. 
executor  liable  upon,  whether  the  cause  of  action  would  have 

survived  or  not,  1352. 
remedy  upon,  135'2  et  seq.,  1582. 

formerly  by  writ  of  revivor,  or  entry  of  suggestion,  1583. 
after  judgment  and  execution,  the  plaintiif  might  bring  debt 
suggesting  a  devastavit  against  the  executor,  1584. 
procedure  under  Judicature  Act,  1353,  1584. 
entry  of,  when  to  be  dated,  774. 

nunc  pro  tunc,  673. 
when  may  be  entered  against  testator  on  warrant  of  attorney, 
1587. 
for  executor,  662. 

an  action  will  lie  thereon,  662. 

decrees  in  equity  distinguishable,  662,  n.  (»«). 

judgments    in    County    Courts    also    distinguishable,    662, 

n.  (m). 
orders  for  alimony  qjendente  lite  also  distinguishable,  662, 
n.  (w). 
against  executor  or  administrator, 

order  giving   leave   to   issue   execution    not   equivalent  to,   662, 
n.  {m),  1354,  1584. 
does  not  enable  charging  order  to   be  made,  662,  n.    (/«), 
1354. 
what  it  ought  to  be,  1575,  1581. 

on  plea  of  release  to  testator,  1575. 
plene  administravit,  1576. 
to  what  amount,  1576. 
against  one  of  several  executors,  1577. 
ne  ungues  executor,  1575. 
release  to  executor,  1575. 
unregistered,  obtained   befoi*e  administration   decree,   effect   of, 

1566. 
of  assets  in  juUiro,  1577. 

could  not  be  had  when  plea  of  ploie  administravit  traversed, 

1577. 
plaintiff,  by  taking  it,  admits  the  assets  fully  administered  to 
that  time,  1578. 
in  debt  or  scire  facias  upon,  he  cannot  show  assets  before 
judgment,  1578. 
costs  on,  1578. 
execution  on,  1584. 

proceedings  under  Judicature  Act,  1584. 
proceedings  under  old  law,  1585. 
proceedings  on   judgment  against  executor  de   bonis   testatoriSj 
1578. 
by  fieri  facias,  1578. 
hy  scire  fieri  inquiry,  1579. 

by  attachment  under  Ord.  XLV.,  1578,  n.   (A). 
by  action  of  debt  suggesting  a  devastnvit,  1580. 
against     adninistrator     du,'nif.r     minorHnte,     enforceable     against 
executor  when  ot  age,  403. 
its  ranlc  in  the  payment  of  debt^,  794,  795. 

without  notice  of  a  superior  debt,  may  be  pleaded  in  bar,  792. 
what  is  sufficient  notice  to  bind  executor,  792. 
executor's  power   of   i)refercnce   by   confessing  judgment,   795, 

1568,  n.  (<7).     See  Debts. 
pleading  an  un.satisfied  judgment  and  plene  admimstrai'it  prater, 
1566. 

JUDICATURE  ACT,  1875,  s.  10. 

effect  of,  as  regards  introduction  of  bankruptcy  nilos  into  administra- 
tion of  insolvent  estates,  770 — 772. 
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JUDJCATUEE  ACTS.     See  Statute  Inbex  and  Index  of  Orders  and 

Rules. 
have  not.  altered  probate  practice  in  non-contentious  business,  232, 

n.  (k). 
contentious  business  governed  by,  235,  n.  (2). 
semble,  do  not   alter  powers  of  adnainistrator  before  the  grant  of 

letters,  315. 
provision  of,  that  rules  of  equity  shall  prevail,  explained,  488,  698, 

n.  {h). 

JUDICIAL  SEPARATION.     See  Husband  and   Wife. 

Will  of  feme  covert  of  property  acquired  after,  48,  687. 
right  of  husband  to  administer  to  wife  after,  321. 

JUDICIAL  TRUSTEE, 

appointment  of ,  under  Judicial  Trustees  Act,  1896. ..156,  n.  (<f),  1606. 

JUDICIAL  TRUSTEES  ACT,  1896, 

protection  of  executors  and  trustees  under,  in  cases  of  breach  of  trust, 

1448. 
remuneration  of  trustee  appointed  under,  1485. 

JURISDICTION.     See  iVe  Exeat  Regno. 

as  to  grants  of  probate  and  letters   of  administi'ation  assigned   to 

Probate  Division  of  High  Court,  202—205. 
qucere  whether  other  divisions  of  High  Court  have  jurisdiction  also, 

205. 
trustees  out  of,  Chancery  Division  may  make  vesting  orders  as  to 

estates  of,  1604. 
executor  being  out  of,  "  at  the  expiration  of  twelve  months  "  from 

death  of  testator,  means  "  at  or  after  "  tlie  expiration  of  twelve 

months,  411,  n.   (y). 
service  out  of,  411,  n.   {x). 

JUS  ACCRESCENBI,  495. 

dispoi.endi,  as  to  partnership  chattels,  495. 

JUS  MAR  IT  I, 

abolished  bv  Married  Women's  Property  Act  as  to  propei'ty  affected 
by  it,  529,  n.  (7/),  640. 

JUST  ALLOWANCES,  • 

made  without  special  order  in  taking  account,  1535. 
instances  of  such,  1535  ef  seq. 

KIN.     See  Next  of  Kin. 

KING.     See  Crotvn. 

capacity  of  the  King  to  make  a  Will,  9,  10. 
probate  of  his  Will, 

the  Probate   Court  has  no  jurisdiction   to  grant,  or  letters  of 
administration,  10,  11. 
but  the  Will  cannot  be  relied  on  without  probate,  206. 
maj'  be  constituted  executor,  152. 

he  may,  in  such  case,  appoint  persons  to  officiate  the  Will,  152. 
debts  due  to, 

from  executor,  goods  of  deceased  not  liable  to  satisfy,  484. 
their  priority,  767,  788. 

KINGSDOWN'S   (LORD)   ACT,  276   et  seq. 

KNOWLEDGE, 

of  testator  of  contents  of  his   Will,   248   et  seq.     See  Evidence  in 
T estam enta.ry  Causes. 

LABOURER, 

wages  of,  when  entitled  to  preferential  payment,  772,  n.  (/). 
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LACHES, 

effect  of,  as  to  barring   prooeedinga  in   equity,  1082,  n.    (e),  1084, 

n.  (i),  1086,  n.  (o),  1461,  1574,  1637. 
as  against  creditors  ot  an  estate,  1083  et  seq.,  1461,  1574,  n.  (//). 

LAND.     See  Real  Estate. 

action  for  recovery  of.     See  Ejectm&nt. 
definition  of,  in  Mortmain  Acts,  827. 

LAND  TRANSFER  ACT,  1897,  Part  1.,  1673  et  seq.    For  full  references 
to  the  different  sections,  see  IxDiix  of  Statutes. 
ascertainment  of  heir-at-law  or  other   person  in  whom  real  estate 

vested,  under  Ord.   LV.  r.   4a... 1526,  1621. 
devolution  of  leg^l  interest  in  real  estate  on  death,  452,  494,  689,  693, 
722,  1297. 
in  the  absence  and  until  constitution  of  legal  representative,  480. 

it  vests  in  all  the  executors,  1673,  n.  {d). 
the  reversion  and  the  rent  go  to  the  executor  or  administrator, 
690. 
personal  representatives  hold  real  e,state  as  trustees  for  beneficiaries, 

1674. 
real  estate  to  be  treated  as  if  chattel  real  vesting  in  personal  repre- 
sentatives, 494,  1673. 
but  one  only  cannot  sell,  1673,  1674. 
appointed  under  general  power  treated  as  if  vested  in  testator, 

43,  1673. 
specifically  devised  real  estate,  694,   1675. 
power  of  executor  or  administi'ator  to  lease,  701. 
probate  and  letters  of  administration  granted  of  real  estate  only,  43, 

206,  301,  1673. 
definition  of  real  estate  in  Part  I.  of,  1673. 

real  estate  to  be  administered  like  and  subject  to  same  liabilities  as 
personal  estate,  694,  722,  1674. 
but  ortler  in  which  now  applicable  in  payment  of  debts,  &c.,  noti 

affected,  1304,  1674. 
no  new  right  of  retainer  conferred  by  Act,  1675,  n.  (/>). 
liability  of  real  estate  for  payment  of  legacies  not  affected,  1675. 
costs  of  administration  action  not  aft'ected,  1675,  n.  (/;). 
grant  of  administration,  where  intestate  dies  possessed  of  real  estate, 

324,  335,  1675. 
assent  and  conveyance  by  personal  representatives  to  heir  or  devisee, 
1675. 
until  assent  or  conveyance  personal  representative  person  to  sue 

on  covenant  made  with  lessor,  623. 
Court  may  order  conveyance  after  expiration  of  one  year,  1675. 
no  fee  payable  on  such  conveyance  unless  for  value,  1676. 
production    of    assent    authorizes    registrar    to    register    person 
named  in  assent,  1676. 
appropriation  of  land  in  satisfaction  of  legacy  or  share,  1196,  1676. 
no  higher  stamp  duty  payable  than  in  caso  of  similar  transfer  of 

personal  property,  1677. 
production  of  evidence  of  aj)propriation  authorizes  registTation, 
1677. 
liability  for  duty  on  real  estate  not  affected,  1677. 
probate  rule  of  1897  as  to  applicability  of  rules,  orders,  kc,  to  grants 
under  Land  Transfer  Act,  245. 

LANDLORD  AND  TENANT.     See  Emhlrments,  Fixtures,  Letixe,  Rent. 
apportionment  of  rent  under  lease  made  by  tenant  for  life,  633. 
covenant  to  repair, 

when  executor  liable  upon,  1336. 
personally,  1377. 
covenant  to  pay  rent,  1369. 

liability  of  executor  upon,  1369  ot  xpq.     Sec  Rent. 
after  assignment,  1376. 

personal  liability  of  executor  for  rent  in  his  own  time.  1371 
et  xoq. 
covenant  t«  diwhargo  tenant  of  quit  rent,  wlion  executor  of  landlord 
liable  on,  1333,  1336. 
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LANDS  CLAUSES  ACT, 

compulflory  sale  of  land  under,  506,  n.  (^),  514. 

LAKGUAGE, 

of  a  Will,  82.     See  WUl.  .  ' 

may  be  in  any  tongTie,  82. 
probate  of  WUl  in  foreign,  299,  452. 

construction  of,  452.     See  842,  n.   (e). 

LAPSED  LEGACIES,  958  et  seq.     See  Cotiditional  Legaoiea. 
lapse  by  death  of  legatee  before  testator,  958  et  seq. 

general  rule  of  lapse,  unless  legatee  survives  testator,  958. 
bequest  of  debt  due  from  legatee  to  testator,  959. 
where  legacy  is  given  to  the  legatee  and  his  executors,  ^c, 

960. 
no  lapse  by  death  of  legatee  in  trust,  973. 
no  lapse  by  death  of  legatee,  where  legacy  given  to  discharge 

a  moral  obligation,  960,  n.   (q). 
rule  controlled  by  manifest  intention,  961. 

l^acy  to  a  man  or  his  personal  representatives,  962. 

or  his  heirs,  962. 
gift   to    children    in    a    class    or    their   representatives, 

whether  substitutional,  962. 
whether  children  can  take  in  lieu  of  their  parent  where 

their  parent  would  have  no  title,  963,  n.  (e),  964. 
distinction  between  substitutional  gift  after  gift  to  class 

and  after  gift  to  individuals,  964. 
where  the  issue  take  as  substitutes  and  predecease  their 
parent  they  are  not  entitled,  964,  ibid.  n.  (g). 
secus,  if  they  take  by  original  gift,  964,  n.  (^). 
but  they  need  not  in  either  case  survive  the  tenant 
for  life,  964,  n.  ($r). 
lapse  of  l^acy  under  a  power  by  death  of  legatee  before 

appointor,  965. 
legacies  given  to  joint  tenants,  965,  1205. 
tenants  in  common,  965. 
in  a  class,  966. 

what  constitutes  a  class  gift,  966  et  seq. 
with  a  clause  of  survivorship,  968. 
whether  the  accrued  as  well  as  original  shares 
pass  to  survivors,  968. 
executors  in  a  class,  969,  1214. 
in  what  cases  a  legacy  in  remainder  will  lapse  by  death  of  the 

prior  legatee  in  the  testator's  life,  970. 
effect  of  direction  for  settlement  of  a  share,  971. 
legacj'  to  child,  when  lapse  of,  prevented  by  stat.  1  Vict.  c.  26... 
972. 

by  death  of  legatee  ajter  testator,  973  et  seq. 
when  no  period  for  payment  is  specified,  973. 

if  legatee  die  within  a  year  from  testator's  death,  no  lapse, 
973. 
when  a  future  time  for  payment  is  specified,  973  et  seq. 
legacy  vested  or  contingent, 

fi.ule  1.  when  the   bequest  is  immediate  and  payment 
alone  postponed,  vested,  974. 
l^acy  "  to  he  paid  "  at  twenty -one,  975. 
rule  controlled  by  apparent  intention,  975. 

as  that  the  legacies  shall  not  vest  till  the  debts 
are  paid,  976. 
dies  incertus  conditicnem  facit,  977. 
Eule  2.  a  legacy  given  "  at,"  "  if,"  "  when,"  "  in  case 
of,"  "  provided,"  the  legatee  attains  twenty-one, 
contingent,  978. 
direction  to  transfer  "  from  and  after,"  or  to  pay 

at,  a  future  period,  981. 
exceptions  to  the  rule,  982. 

gift  of  intenncdiate  interest,  982. 
previous  estate  to  another,  988. 
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LAPSED  IjEGACI'E.S— continued. 

lapse  by  death  of  legatee  after  testator — continued. 

when  a  future  time  for  payment  is  specified — continued. 
legacy  vested  or  contingent — continued. 

when  a  gift  is  postponed  for  the  convenience  of  the 
fund,  it  is  vested,  991. 
so  where  life  estate  precedes,  991,  n.  (o). 
secus  when  the  attaining  a  certain  age  is  part  of 
the  description  of  tlic  legatee,  992. 
legacies  given  over  on  a  contingency,  993. 
vesting  of  portions,  996. 
legacies  given  by  way  of  remainder  to  children,  &;c.,  in 

a  class,  Soi. 
bequest  to  a  class  void  for  remoteness  as  to  one  member 

void  altogether,  998. 
when  contingent  interests  in  legacies  pasa  to  executors 

of  legatees,  666,  960. 
strong    inclination    of    Courts    to    prevent    lapse    of   a 

residuary  bequest,  978,  n.  (/•). 
effect  of  decLiration  by  testator  as  to  time  of  vesting,  1003. 
interest   of    contingent   legacy    falls    into    rasidue    till   con- 
tingency occurs,  1119. 
lapse  of  legacies  payable  out  of  real  estate,  999. 

charged  on  a  mixed  fund  of  realty  and  personalty,  1002. 
when  residuary  legatee  entitled  to,  1199  et  seq. 

LAST  WILL, 

reference  in  codicil  to,  139,  n.  (h),  141,  ibid.  n.  (;>). 
a  later  Will  of  which  nothing  is  known  but  that  it  was  headed  "  last 
Will  "  is  no  revocation,  119. 

LATENT   AMBIGUITY.      See    Ambiguity,    Constnicti-on,    Legatee. 

LEASE.     See  Landlord  and  Tenant,  Rent. 
for  years, 

definition  of,  519. 

disposable  by  Will  as  personal  property  at  common  law,  1. 

validity   of   disposition   of,   by   Will   depends   on  English   law.. 

1255,  n.  (0- 
dexolves  on  intestacy  according  to  English  law,  not  according 

to  lex  domicilii,  1255,  n.    (i). 
passes  in  all  cases  to  the  executor,  519.    See  Estate,  quantity  in 
possession. 
devised  in  tail,  521. 
epecifieally  devised,  524.     See  147,  n.   (m),  926,  1382.     See 

Misdescrip  tion. 
proviso   for   forfeiture   if   executor   of   lessee   shall  become 
bankrupt,  485. 
can  be  assigned  by  one  of  several  executors,  680. 
whether  can  be  assigned  by  administrator,  400,  410. 
administration  limited  to  assignment  of  trust  term,  421. 
executor  cannot  in  general  waive  it,  524. 

except  when  he  lias  no  assets,  and  the  profits  are  less  than 

the  rent,  1373,  1374. 
executor  not  liable  for  breach  of  covenant  after  disposing  of, 

1080. 
indemnity  to  executor  as  regards,  1080. 
indemnity  to  executor  for  Ineaeh  of  covenant,  1080,  1081, 
1383. 
•when  legatee  takes  cum  onere,  1383. 
terms  attendant  on  the  inheritance,  when  assets,  1288. 

dciy/st/tvif  in  respect  of.  1419. 
to  what  extent  assets,  493,  1271. 
of  land  in  Ireland,  assets  in  England,  1275,  n.  (d). 
equitable  interest  in  terms,  524. 
bequest  of,  when  adeemed,  1068. 
trustee  of,  refusing  to  assign,  1604. 


1780  INDEX. 

LEASE — continued. 

pur  autre  vie,  524.     See  Estate  pur  autre  vie. 
for  life,  remainder  to  executors  of  lesaeo,  536,  664. 
how  made  frocliold  or  chattel,  521,  n.   {g). 

power  of  executor  to  assign  or  underlet,  680,  700,  1369,  n.  (c). 
when  restrained  by  a  condition  not  to  assign,  702. 
purchaser  from  executor  not  bound  to  inquire  whether  testator's 
debts  are  paid,  502,  1638,  n.  (r/). 
underlease  by  executor  or  adniiiustrator, 

if  the  rent  be  reserved  to  himself,  it  will,  on  his  death,  go  to  his 
executors  and  not  to  the  administrator  de  bonis  nx>n,  493. 
but  such  executor  cannot  distrain,  689,  690. 
executor  of  executor  or  administrator  de  bonis  non  cannot  avoid 

underlease,  701. 
underlease  an  exceptional  mod©  of  administering  and  puts  leasee 

on  inquiry,  700.  ■ 

executor  cannot  give  an  option  of  purchase  to  sub-lessee,  701. 
renewed  hy  executor,  shall  be  assets,  1271. 
renewable,  rights  of  tenant  for  life  and  remainderman  inter  se,  1125, 

n.  {x),  1391. 
specific  performance  of  covenant  to  renew  enforced  against  executor, 
1379. 

LEAVING, 

the  word  construed  "  having,"  848. 

construed  "  having  had,"  848. 

LEGACY.      See   Co-iulitional   Legacies,   Legatee,   Payment. 
definition  of,  811,  n.  (a),  950,  n.  (v). 

to  superstitious  and  charitable  uses.     See  Charitable  Uses. 
lapsed  legacies.     See  Lapsed  Legacies. 
specific  legacies,  915   et  seq.     See  Specific  Legacies. 
demonstrative  legacies,  917,  1061,  1098.     See  Demonstrative  Legaoieg. 
general  legacies,  915,  916. 
power  to  solicitor  executor  to  charge  profit  costs  is  a  legacy  of  such 

costs,  1484. 
of  the  description  of  the  things  bequeatlied,  930  et  seq.     See  Words. 
"  goods,"  "  chattels,"  "  effects,"  "  property,"  930,  931. 
"  household  goods,"  934. 

"  goods  and  chattels  in  and  about  the  house,"  934.    See  1066. 
"  goods  "  and  other  general  words  restrained  by  the  context, 

935  et  seq. 
"  other  thii^,"  935. 
"  et  cetera,"  935,  n.  QX). 
'■'•  household  furniture,"  937. 
"  household  effects,"  939. 
"  fixed  furniture,"  938. 
'  business  and  plant,"  939. 
'  stock  on  farm,"  939. 
'  utensils,"  940. 
'  money,"  940. 
'  securities  for  money,"  943. 
'  money  in  the  funds,"  942. 
'  foreign  bonds,"  943. 
'  shares,"  943. 
'  interest,"  "  produce,"  or   "  dividends  "  of  a   particular   fund, 

946. 
'  annuity,"  947. 
'  debts,"  950. 

'  jewels,  pearls,  necklaces,"  952. 
'  plate,"  953. 
'  books,"  953. 

'  personal  ornaments,"  953. 
'  linen  and  clothes,"  954. 
'  medals,"  954. 
'  portraits,"  954. 
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LEGACY — continued. 

of  the  description  of  the  things  boqueatiied^-contimtccf. 

property  contracted  for  by  testator  will  pass  by  description  of  it 
as  his  actual  property,  957. 

hequeat  to  purchase  life  annuity  for  legatee,  949. 
mistakes  in  the  description  of  a  legacy,  954. 

rectified  by  reference  to  the  terms  of  the  gift  and  evidence  of 
extrinsic  circumstances,  956. 
vested  or  contingent,  958  et  s&q.     See  Lapsed  Legacies. 
payable  in  juturo,  1129  et  seq.     See  Appropriation. 
legacies  on  condition,  1003  et  seq.     See  CoruUfiowil  Legacies. 
to  executors,  whether  they  can  take  without  accepting  the  office,  1026 
et  seq.     See  Condilionul  Legacies. 

by  way  of  annuity  "  for  his  trouble,"  1031. 

of  a  "  handsome  gratuity,"  void  for  uncertainty,  1032. 
cumulative  legacies,  1034  et  seq. 
legacy  charged  on  land,  999  et  seq. 

satisfaction  of  debts,  &e.,  by  legacies.     See  Satisfaction. 
release  of  debts,  &c.,  by  legacies,  1048. 

legacy  by  a  creditor  to  his  debtor,  1048. 
ademption  of.     See  Ademption. 
disclaimer  of,  1187. 
revocation  of,  ' 

under  a  false  impression  of  fact,  123. 
abatement  of,  1086  et  seq.     See  Abatement. 
assent  to,  by  executor,  1099  et  seq.     See  Assent. 
time  of  payment  of,  1113  et  seq.     See  Payment  of  Legacies. 
purchase  of,  by  executor,  699,  1470,  n.   {q),  1637. 
interest  upon,  1153  et  seq.     See  Interest. 
refunding  of,  1189.     See  Refunding  of  Legacies. 
stamp  duties  on.     See  Legacy  Duty. 
for  life,  remainder  over.     See  Tennnt  for  Life. 
recovery   of.      See   Remedies. 
assignment  by  executor  of  his  reversionary  legacy,  1613. 

the  assig-nee  takes  it  subject  to  the  equities  whicli  attached  to  the 
executor,  1013.     But  see  Assets  following. 
no  action  at  law  lies  for,  1548. 

except  in  consideration  of  forbearance,  1402. 
or  for  a  specific  legacy  after  assent,  1549. 
or  where  cxeeuoor  ceases  to  hold  the  legacy  as  such,  1549. 
no  suits  for,  to  be  entertained  in  Probate  Court,  1664. 
not  exceeding  100/.  recoverable  in  County  Court,  1550. 

LEGACY  DUTY,  1164. 

when  legacy  given,  free  of,  6,  n.  (r),  1173. 

when  payment  of,  evidence  of  admission  of  assets,  1611,  ibid.  n.  (q). 
amount  of  duty,  1164,  n.   (t). 
under  Finance  Act,  1910.. .1164,  n.   (t). 

Btat.  36  Geo.  III.  c.  52,  duties  to  be  paid  by  oxecutoi-s,  &c.,  on  re- 
taining or  paying  legacies,  &;c.,  1164. 

what  shall  be  deemed  a  legacy,  1164,  n.  (t). 

executors  personally  liable  for  not  deducting  duty,  1164. 

l^acy  given  to  an  infant  or  absentee,  1539. 

executors,  &c.,  retaining  their  legacies,  to  transmit  jiarticulars 
to  the  commissioners,  1164. 
Btat.  45  Geo.  III.  c.  28... 1165. 

by  whom  duties  to  be  paid,  1104,  n.  (?/). 
limitation  of  time  for  recovering  against  Crown,  1173. 
Amount  of  duties  payable,  1164,  n.   (t). 

at  what  rate,  1164. 

as  between  husband  and  wife.  1164,  n.  (0- 
Upon  what  subject  duties  are  payable, 

donations  mortis  causa,  603. 

annuities,  1165. 

on  legacioi  to  bo  enjoyed  by  persons  in  snc<'cs,'<inn,  1172,  n.  (/). 
by  whom  payable,  ibid. 
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LEGACY    DUTY— continued. 

Upon  what  subject  dutiss  are,  'payable — continucxl. 
on  small  estates,  1164,  n.  (<). 

profit  costs  of  solicitor  executor  deemed  a  legacy,  1484. 
legacies  out  of  real  estate,  1165. 
annuity  out  of,  1165. 
By  whom  the  duties  are  payable,  1164. 

on  legacies  enjoyed  by  persons  in  succession,  1172,  n.  {I). 
on  legacies  charged  on  real  estate,  1165. 

trustee  paying  duty,  &c.,  may  recover  it,  notwithstanding  assign- 
ment of  interest,  1165. 
question  on  the  terms  of  the  Will,  whether  legatee  is  to  have  hia 
legacy  duty  free,  1165,  1173. 
how  paid,  where  estate  insufficient,  1166,  n.  (6). 
out  of  what  funds  the  duty  of  a  legacy  duty  free  is  to  be 
paid,  1172. 
limitation  of  time  in  recovering  against  Crown,  1173. 

LEGAL  EXPENSES, 

what  they  include,  763. 

LEGAL  REPRESENTATIVES, 

bequest  to,  894  H  seq. 

LEGATEE.    See  Legacy. 

may  be  the  writer  of  the  Will,  83—87,  249. 

but  a  knowledge  of  the  contents  by  the  testator  must  be  proved, 

83,  249. 
legatee  attorney,  83  et  seq. 
may  call  for  j^roof  in  solemn  form,  238  et  seq.     See  Probate,  -manner 
of  obtainiiia. 
but  must  bring  his  l^acy  into  Court,  239. 
his  right  to  administration  with  the  Will  annexed,  377  et  seq.     See 

Administration. 
grant  of  limited  administration  to  representative  of,  413,  n.  (/). 
cannot  dispute  a  Will  pronounced  against,  in  a  suit  by  next  of  kin 

against  executor,  241. 
nominea  of  legatees, 

when  to  be  admitted  executor,  165. 
who  is  capable  of  being,  811  et  seq. 
bankrupt,  812. 
alien,  812. 
subscribing  witness  disabled  by  1  Vict.  c.  26,  s.  15... 812. 

so  the  wife  or  husband  of,  812. 
construction  of  s.  15... 812. 
wife  of  testator,  814. 
substituted  for  legatee  dying  before  the  legacy  become  vested,  874, 

881,  903,  961,  1126.     See  Lapsed  Legacies,  Conditional  Legaoies. 
mode  of  description  of,  852  et  seq. 
who  entitled  under  that  of, 
"children,"  852,  863. 

bequest  to  "  A.  and  his  children,"  856. 

"  B.  and  his  children  in  succession,"  857,  n.  (a;). 

"  A.  and  his  first  and  other  sons  after  him  in  the  usual 

mode  of  succession,"  857,  n.  (a:). 
"A.  and  B.  and  their  children,"  857,  n.   (s). 
unmarried  children,  1022. 
"  younger  children,"  857  et  seq. 
when  a  younger  child  considered  eldest  and  excluded, 

857  et  seq. 
when  an  eldest  considered  a  younger  child  and  included, 

860. 
"  posthumous  child,"  861. 
"  unmarried  daughter,"  862. 
"  natural  child,"  863. 
children  of  foreigner,  866. 
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'LEGATEE— continued. 

mode  of  description  oi—continved. 

who  entitled  under  that  of — continued. 
"  grandchildren,"  861,  866. 
"wife"  and  "husband,"  867,  911. 
"  nephews  and  nieces,"  868. 
"  great  nephews  and  niece.s,"  869. 
"  cousins,"  870. 

effect  of  estate  tail  in  personalty,  872. 
"  heirs,"  873. 

"  A.  and  the  heirs  of  his  body,"  873. 
"  A.  for  life,  and  then  to  tlie  heirs  of  hie  body,"  873. 
"  heirs  of  A."  or  "  my  heirs,"  874. 
"  my  heirs  or  next  of  kin,"  876. 
successive  limitations  of  personalty  to  persons  absolutely,  874. 
"  issue,"  876  et  seq.     See  Issue. 
"  A.  and  his  issue,"  876. 

"  A.  and  B.  and  the  issue  of  their  bodies,"  877. 
"  A.  and  his  issue  as  tenants  in  common,"  877. 
A.  for  life,  and  then  to  his  children,  878. 
"  issue"  as  word  of  purchase,  878. 
"  issue"  restricted  to  children,  879. 
"  descendants,"  880. 

"  eldeet  male  lineal  descendants,"  880. 
"  male  descendants,"  880. 
relatiouB  by  lineal  descent,  881. 
"  A.  or  bis  heirs,  or  his  children,  or  his  desoendanta,"  881. 
"  relations,"  883  ef  seq. 
"  poor  relations,"  884. 
"  near  relations,"  884. 

"  nearest  relations,"  885.  i 

"  relations  of  a  particular  name,"  886. 
whether  distribution    per   capita   or    per   stirpes,    883, 
n.   (0. 
"  next  of  kin,"  886. 

"  who  are  kin,"  886. 

bequest  to,  after  a  previous  bequest  for  life,  890. 
bequest  to  next  of  kin  of  person  dead  at  date  of  Will,  891. 
"  nearest  of  kin  in  the  male  lino,"  889. 
"  family,"  892. 

younger  branches  of,  893. 
"  executors  and  administrators,"  or  "  legal  representatives," 

or  "  personal  representatives,"  894. 
"  servants,"  904. 
"  inhabitants,"  906. 
"  government,"  907. 
direction  thai  a  fund  slsall  be  disposed  of  "  in  a  due  course  of  adminis- 
tration," 891. 
mistakes  in  names  or  descriptions  of  legatees,  907. 
in  numbers  of  a  class,  913. 
rectified  by  context,  908. 

by  parol  evidence,  852,  909. 
If^acy  to  one  in  particular  character,  911. 
required  to  give  security  against  contingent  debt^,  1081.     See  1190, 

n.   (t).  ■  •  . 

onus  of  proof,  in  case  of  doubt,  on  representative  of  legatee  to  show 
that  he  survived  testator,  959. 

Specific.     See  Specific  Legacy. 

Residuary.     See  Residuary  Legatee. 

hLs  right  to  administration  cutn  testamento  annexo,  377  et  neq. 
cannot  call   on   the   general   legatees   to  abate,   1087.      But  sih? 
1089,  n.    (a). 
case  where  the   assets   ha%'e   become    insufficient,   by  a   de- 

rnsiavit.  1090. 
what  tenns  of  l>eqnost  are  sufficient  to  constitute,  1197. 
his  rights  generally,  1199. 
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l.WiATEE—M)itmued. 

fov  life,  1116  et  seq.     See  Tenant  for  Life. 

cases  where  leg'atees  are  regarded  as  purchasers,  1092. 

of  l^acy  chai"g^©d  on  realty  may  have  a  decree  for  administration  of 

the  personal  estate  without  service  on  the  rest,  1636. 
suing'  on  behalf  of  iiimself  and  others,  1622. 
suit  in  County  Court  by,  whore  estate  does  not  exceed  500Z....1624, 

1667. 
may  proceed  by  originating  summons,  1525. 
costs  of  useless  proceedings  by,  1662. 

LEGITIMATION, 

per  suhseqitetH  matrimonium,  866,  1255,  n.    (j/),   1262,  n.   (h).     See 
JDomicil,  Bastard. 

LETTERS.     See  Patent. 

injunction  to  restrain  publication  of  testator's,  1518. 

LETTERS  AD  COLLIGENDUM, 

granted  while  executor  considers  whether  he  will  act  or  not,  192. 

semhle,  are  now  obsolete,  192. 
granted  ex  officio,  357. 
grantee  of,  disposing  of  goods  becomes  executor  de  son  tort,  178. 

LETTERS   OF   ADMINISTRATION.      See   Administration. 

LIABILITY, 

of  executors  and  administrators,  1332  et  seq.     See  Action,  Executor, 
Remedies. 

LIBEL,  * 

action  for,  does  not  at  common  law  survive  for  executor,  608. 

nor  against  him,  1338. 
action  lies  for  falsely  and  maliciously  publishing  a  statement  calcu- 
lated to  injure  the  right  of  property  of  testator,  609. 

LICENSED  PREMISES, 

liability  of  executor  in  respect  of,  1379. 

may  appeal  from  refusal  to  renew  licence,  ibid. 

LIEN, 

of  an  attorney  or  solicitor,  does  not  extend  to  his  client's  WUl,  224. 

priority  of,  in  administration  of  assets,  767. 
executor  is  not  deprived  of,  by  payment  into  Court,  1602.     See  800. 
for  unpaid  purchase-money,  charge  on  land  devised,  1315. 

will  pass  by  bequest  of  all  "  securities 
for  money^"  945. 

LIFE  ESTATE.     See\Esf^te  for  Life. 

LIGHTHOUSE, 

lease  of  tolls  of,  held  a  chattel  real,  626,  n.  {g). 

LIGHTS, 

action  for  obstructing,  does  not  at  common  law  survive  to  executor,  608. 

nor  against  him,  1338. 
exception  introduced  by  3  &  4  Will.  IV.  e.  42... 610,  613. 

right  of  executor  to  mandatory  injunction  as  to,  613,  n.    («), 
"1518. 

LIMITATION, 

executor's  title  to  chattels  real  by,  536.     And  see  523. 
choses  in  action  by,  666. 
of  chattels  and  heirlooms,  method  of,  555. 

words  of  or  of  purchase,  523,  537,  856.    See  also  Substituted  Legatee. 
successive  limitations  of  personal  estate  to  several  absolutely,  effect 
of,  874,  970,  n.  (^). 
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LIMITATIONS, 

Statute  of, 

runs  in  favour  of  an  executor  who  act-s  though  he  has  not  proved 

the  WiU,  184,  n.  (0,  1642. 
payment  or  retention  by  executor  of  debt  barred  by,  1421  ei  seq., 

ibid.  n.   (w). 
executor  not  bound  to  plead  it,  1421. 

until  after  decree  for  administration  or  its  equivalent,  1422, 
ibid.  n.  (i). 
the  residuary  legatee  may  Set  up  the  statute  in  chambers,  1422. 
so  m^y   the   oestuis   que   trustent   of   devised   estates  against  a 

creditor  who  has  obtained  an  administration  order,  1422. 
after  decree,  executor  cannot  give  an  acknowledgment  to  take 

debi-  out  of,  1422. 
retainer  of  debt  barred  by,  809. 
devastavit  by  neglect  in  executor  enabling  debtor  to  plead  the 

statute,  1423,  1424. 
how  executor  should  declare,  if  he  means  to  rely  on  a  promise  to 

himself  to  bar  the  statute,  1506. 
when  one  of  several  executors  can  give  an  acknowledgment  of 

a  debt,  710. 

Plea  of  the  statute, 

in  actions  by  executors  and  administrators,  1505. 

if  the  promises  are  laid  to   the  testator,  the  time  must  be 
computed  from  the  period  when  the  action  accrued, 
1505. 
but  where  the  cause  of  action  accrues  after  his  death,  the 
statute,  in  an  action  by  an  administrator,  runs  only 
from  the  grant  of  the  letters,  478,  1505. 
statute  barred  by  payment  of  interest  on  a  note  to  an  ad- 
ministrator who  had  taken  letters  in  a  wrong  diocese,  1507. 
if  the  promises  were  laid  to  the  testator,  and  the  defendant 
pleaded  the  statute,  the  plaintiff  could   not  reply  a 
promise  to  himself  within  six  years,  1506. 
nor  could  he  give  it  in  evidence,  1506. 
new  action   by   executor  where   the   testator   brings  an 
action  and  dies   before  judgment,   the  six  years 
being  then  expire<l,  1508. 
within  what  time  the  executor  must  bring  the  new 

action,  1508. 
form  of  replying  the  new  action,  1509. 
semble,  renu^dy  by  fresh  action  not  abolished,  1508, 
n.    (;?). 
usual  remedy  now  by  proceeding  under  Ord.  XVII. 
r.  4.. .1508,  n.   {p).  M 

if  the  executor  brought  an  action  and  died,  and  the  six 
years   run,   his   executor    might   bring   a    new  action 
within  a  year,  1508. 
the  executor  could  not  have  a  writ  by  journey's  accounts, 
1507. 
in  actions  against   executors  and   adminustrators,    14G1,    n.    (q'), 
1557. 
in  bar  of  claim  founded  on  a  fferastarit,  1461,  n.  (q),  1648. 
former  bar  of  statute  by  implied  promise  of  executor,  1657. 
effect  of  9  Geo.  IV.   c."  14   a^rd  Tenterden's  Act),  1557. 
from    what   time   statute   of    limitations    runs,    1619,    1657, 

n.   (h). 
how  liability  may  be  kept  alive,  1557,  n.  (h). 
construction  of  9  Geo.  TV.  c.  14,  a-s  to  co-executors,  1557. 
amendment  by  stat.   19  i^-  20  Vict.  c.  97,  s.  14  CMorcantilo 
Law  Amrndinent  ,\ot),  1559. 
cases  outside  this  Act,  1559. 
effect  of  this  .\ct.  1.559,  n.  (k). 
when  writ  of  summon«   must   be  i-onewed    to  keep   romwlv 
alive,  1562. 
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Flea  of  the  statute — continued. 

ill  actions  against  executors  and  administrators — continued. 

case  where  after  cause  of  action  accrued,  debtor  died  and  by- 
reason  of  litigation  as  to  right  to  probate,  no  executor 
was  appointed  till  after  six  years,  1561. 
when  the  plaintiff  might  have  had  a  writ  by  journeys 
accounts  against  the  executor,  and  replied  it  to  a  plea  of 
the  statute,  1562. 
proceedings  under  Judicature  Act  to  save  the  statute  where 

defendant  dies,  1563. 
51  &  52  Vict.  c.  59  (Trustee  Act,  1888),  1562,  1642. 
trustees  and  executors  may  plead  statute,  1562. 
in  suits  In  equity  by  executors  and  administrators,  1519. 
the  statute  does  not  run  against  a  judgment,  1519. 
an  infant  bound  by  executor's  neglect,  1520. 
in  suits   in   equity   against   executors   and   administrators,   1637 
et  seq. 
in  all  legal  demands  the  statute  operates,  1637. 

if  time  once  begun  to  run  against  a  debt  in  debtor's  life- 
time, it  does   not   cease  during   period   between   the 
death  and  time  of  appointment  of  personal  repre- 
sentative, 1643. 
when  the  statute   begins  to  run,  in  cases  of  fraud  or 

mistake,  1643. 
runs  in  favour  of  an  executor  de  son  tort,  1642. 
whether  a  bill  filed  by  a  creditor  for  himself  and  others  will 

bar  the  statute  as  to  all,  1643. 
the  statute  does  not  run  against  a  trust,  1637  et  seq.,  1642, 
n.   (x). 
a  trust  for  payment  of  debts  on  real  estate  wUl  bar  the 
statute,"  1637. 
unless  the  debt  was  barred  before  testator's  death, 

1637. 
secus  on  personal,  1637. 
Real  Property  Limitation  Act,  1874... 1639. 

no  action  to  be  brought  to  recover  money  charged  on 
land  or  a  legacy  but  within  twelve  years  from  right 
accruing,  1639. 
land  not  to  be  charged  after  twelve  years  even  though 

secured  by  express  trust,  1640. 
Act   does    not    apply    to    intestacies,    which     are    still 
governed  by  23  &  24  Vict.  c.  38...  1640,  n.  (m). 
Judicature  Act,  s.  25,  construction  of,  1640. 
when  claims  on  a  trust  of  land  or  rent  deemed  to  accrue,  1640. 
what  arrears  of  payments  recoverable  under  3  &  4  Will.  IV, 

c.  27... 1641. 
fund   severed   from   general   estate,   construction   of   3   &   4 

Will.  IV.  c.  27... 1641. 
Trustee  Act,   1888,   extends  benefit  of  statute  to  trustees, 

1642. 
statute  can  be  set  up  by  creditor  against  person  whose  claim 
is  foundation  of  decree,  1644. 

LIMITED   ADMIlSriSTRATION.      See    Adminiatration. 
grant  of,  392  et  seq. 

citation  of  parties  entitled  to  general  grant  necessary  before, 
392,  425. 

LIMITED   EXECUTOR.      See    Executor,   appointment   of. 
appointment  of,  169  ei  seq. 

LIMITED  PROBATE, 
grant  of,  46,  295,  297. 

"  LINEN," 

what  passes  by  bequest  of,  954. 
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LIS  PENDENS.     See  Administration  pendente  lite. 

includes  an  appeal  to  House  of  Lords  for  purpose  of  administration, 

405. 
caveat  not  a,  407. 

LITERARY  PROPERTY, 

executor's  interest  in.  629. 

"  LIVE  AND  DEAD   STOCK," 
what  passes  by  bequest  of,  939. 

LIVING  PERSON, 

place  of  deposit  of  Wills  of,  226. 

supposed  to  be  dead,  revocation  of  probate  of  Will  of,  475. 

payment  of  money  under  probate  of  Will  of,  void,  1514. 

LOAN  SOCIETY, 

whe  1  representation  not  necessary  to  member  of,  373. 

LOCALITY, 

goods  described  in  Will  by  reference  to,  932,  934,  1067. 

LOCKE  KING'S  ACT,   1312   et  seq. 
construction  of,   1312    et  seq. 
Amending  Acts,  1314,  1315,  1379. 

LOCO  PARENTIS, 

person-?  standing  in,  definition  of,  1075. 

legacy  by  person  in,  1074,  1155,  1159. 

presumption  as  to  time  of  vesting  of  legacy  by  person  in,  996,  n.  (g). 

LONDON, 

city  of, 

fi-eeman  of,  may  devise  lands  within  the  city  in  mortmain,  827. 
distribution  under  the  custom  of,  abolished  since  December  31st, 
1856.. .1268. 

LORD  KINGSDOWN'S  ACT,  276  et  seq. 

LOST  PROBATE, 

in  case  of,  no  fresh  grant  but  exemplification,  299. 

LOST  WILL, 

probate  of,  112,  292. 

LUNATIC.     See  In;uinity,   Weakiiess. 

who  is  to  be  considered  as  such,  14  et  seq. 

onus  of  proof  on  party  asserting  the  lunacy,  15. 
Will  made  by  sane  person  who  subsequently  becomes  insane,  14. 
Will  made  by,  14. 

during  lucid  interval,  15  et  seq. 

transfer,  in  such  case,  of  onus  probandi,  15. 
what  is  sufficient  proof  of  lucid  interval,  16 — 20. 
act  of  making  rational  Will,  17. 
distinction  between  delirium  and  insanity.  20. 
partial  insanity,  21. 
Will  "  sounding  to  folly,"  24. 
inofficious  testament-s,  25. 
weakness  of  understanding,  old  ago,  25,  26. 
a  Will  may  be  established,  though  all  the  attasting  witnosaes  depose 

to  testator's  insanity,  25,  77. 
a  Will  is  not  revoked  by  subsequent  insanity,  14. 
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LVNATIC— continued. 

incapat'iiy  of,  to  be  executor,  158. 

grant   of    administration    to    another,    when    executor    becomee 

lunatic,  158,  397. 
incapacity  to  be  administrator,  158,  364. 
revocation  of  grant  to  administrator  if  he  becomes  non  compos, 

460. 
instance  of  grant  not  being  revoked  in  such  case,  397. 
where  next  of  kin,  his  next  of  kin  must  be  cited  by  person  seek- 
ing administration,  363,  n.  (m). 
to  whom  administration  of  husband's  estate  granted  when  widow  is, 

328. 
conversion  of  property  by  committee  of,  512,  1066,  n.  («). 
ademption  of  specific  legacy  given  by  Will  of,  by  sale  under  order 

in  lunacy,  1066,  n.  (e). 
sale  or  mortgage  of  property  of,  under  53  Vict.  c.  5... 513. 
unapplied  property  of,  not  converted  as  between  real  and  personal 

representative,  514. 
compulsory  sale  of  land  of,  under  Lands  Clauses  Act,  514. 
transfer  of  stock  standing  in  name  of,  when  trustee  or  executor, 
Lunacy  Act,  1890... 1605. 
applications  in  Chancery  Division  as  well  as  in  Lunacy,  when 
necessary,  1606. 

MAINTENANCE.     See  Infant. 

effect  of,  gift  of,  as  to  vesting  a  legacy,  983,  n.  (o),  985  et  seq.,  996 

et  seq.     See  Lapsed  Legacies. 
gift  of,  when  held  to  determine  with  minority,  1034,  n.  (g). 
when  executor  may  allow,  out  of  legacy  to  an  infant,  1139. 
not  generally  out  of  capital,  1139,  1149. 
out  of  real  estate,  1149. 

out  of  income  under  Conveyancing  Act,  1881... 1139. 
construction  of  Act,  1140 — 1142. 

may  be  given  in  certain  cases  though  capital  not  vested,  1143. 
out  of  income  apart  from  statute,  1142  et  seq. 
generally  gift  must  be  vested,  1142. 

exceptions   (1)  where  testator  parent,  or  in  loco  pcc-cntis, 
1144. 
(2)  where  gift  to  class,  1144. 
method  of  providing  by  insurance,  1146,  1149. 
generally  not  allowed  where  father  alive,  1146. 

exceptions,  1146,  n.  (o), 
amount  allowed,  1147. 
discretion  of  trustees,  1147. 
allowance  for  past  maintenance,  1148. 
mode  of  application  for,  1150. 
out  of   income   of   deferred  legacy,  where  property  severed,   1142, 
n.    (a). 
of  one  or  other  of  two  contingent  legacies,  Court 
selects  that  most  for  benefit  of  infant,  1160. 
interest  by  way  of,  on  legacies  given  by  testator  who  is  a  parent  or 
i):  loco  parentis,  1159. 
whether  legacies  vested  or  contingent,  1159. 
where  infant  dies  under  age  who  entitled  to  interest,  1161. 
executor  not  allowed  to  show  disbursements  for  maintenance  of  testa- 
tor's children  under  plea  ol  plene  adyninistravit,  1573,  n.  (a). 

MANDAMUS, 

to  compel  probate  no  longer  lies,  299. 

did  not  lie  formerly  to  compel  grant  to  residuary  legatee,  380. 

MANOES, 

lords  of.     See  Courts  Baron. 

MAEINE.     See  Seamen. 
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^'MAEJNER  OR  SEAMAN," 

meaning  of,  in  Statute  of  Frauds  and  Wills  Act,  89. 

MABITAL  RIGHT.     See  Husband  and   Wife,  Jus  Manti. 

MARKSMAN, 

signature  of  Will  by,  54. 

proof  of  execution  of  Will  by,  13,  250. 

attestation  of  Will  by,  69. 

MARRIAGE.     See  Husband  and  Wife. 
revokes  Will,  130   et  seq. 
bequests  with  conditions  in  restraint  of,  1020  et  seq.    See  Condition-al 

^egficies.  » 

action  for  breach  of  promise  of,  will  not  survive  to  executor,  619, 
n.   {q). 
nor  against  executor,  619,  n.   ((7),  1335,  n.  {u). 
where  voidable,  husband  entitled  to  administer  to  wife,  321. 
secus  where  void,  321. 

when  it  severs  a  joint  tenancy,  655,  1215,  ibid.  n.  (x). 
when  it  destroys  an  obligation  as  between  obligor  and  obligee,  1055. 

MARRIAGE   SETTLEMENT.      See    Settlement. 

MARRIED   WOMAN.      See   Husband  ami    Wife. 

MARRIED   WOMEN'S    PROPERTY    ACT,    1870... 576,    n.    (i).      And 
see  Statute  Index. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882.     See  Statute  I.xdex; 
Husband  and  Wife. 
construction  of  and  decisions  on,  528,  578,  640,  724,  1386  et  seq. 
did  not  apply  to  a  conveyance  or  transfer  of  certain  trust  property, 
726. 

MARRIED  WOMEN'S  PROPERTY   ACT,   1893.. .49,   1295,  n.    (o). 

MARRIED  WOMEN'S  PROPERTY   ACT,   1907... 726. 

MARSHALLING  ASSETS, 

doctrine  of,  1324   et  seq.     See  Assets. 

MATERIALS, 

found  by  executor  as  such,  he  may  declare  for,  659,  1271.    See  1499. 

MAXIMS, 

Actio  persoiuilis  ynoritiir  cum  persona,  606  et  seq.,  1338,  1348,  1518, 

1593. 
Ambiguitas  verborum  latens  verificatione  suppletur,  909. 
Belegatxis  non  potest  delegare,  705. 
Expressio  unius  est  exclwfio  alterius,  948,  n.  (»»). 
Falsa  demotistratio  non  nocet,  908,  n.  (/). 

Jus  accrescendi  inter  mercatores  locum  non  h/tbet,  495,  1357,  n.  (<?). 
Mobilia  sequuntur  person-am,  267,  n.   («),  1275. 
Omnia  praesumuntur  rite  esse  acta,  76. 
Partus  sequitur  ventrem,  521,  n.  (/). 
Quicquid  plantatur  solo  solo  eerlit,  544. 
Veritas  nominis  tollit  errorem  descriptionis,  908. 

"  MEDALS," 

what  passes  by  the  bequest  of,  954. 

MERCHANT  SHIPPING   ACT, 

wrecked  goods  now  dealt  with  by,  639. 

power  of  Board  of  Trade  to  refuse  to  pay  or  deJiver  over  residue, 
under  sect.  17 7... 37. 

62  (2) 
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MERGER, 

of  the  estate  of  an  executor  in  his  estate  proprio  jure,  487. 

time  when  executor  ceases  to  hold  as  such,  488. 
legal  where  no  equitable,  abolished  by  Judicature  Act,  488. 
when  a  mortgage  merges,  526.     See  Mortgage. 

MESNE  PROFITS, 
action  for, 

cannot  be  maintained  against  an  executx>r,  1341. 

he  is  liable  for  use  and  occupation  up  to  the  day  of  the 
demise  in  ejectment,  1341. 
but  not  after,  1342. 

relief  in  equity,  1342. 

"MILITARY   SERVICE," 

meaning  of,  in  Statute  of  Frauds  and  Wills  Act,  88. 

MINOR.     See  Infant. 

distinction  between,  and  infant,  394. 

MISDESCRIPTION.     See  Construction. 

of  property  in  Will,  842,  954  et  seq.,  1069,  n.  {d),  1179. 
of  persons,  291,  852  et  seq.,  907  et  seq. 

MISNOMER.     See  Comtruction. 
of  legatee,  908. 

MISREPRESENTATION, 

action  against  executor  for,  by  testator,  in  prospectus,  1338,  n.  (o). 

MISTAKE, 

Will  cancelled  by,  108. 

Will  revoked  under  mistaken  notion  of  facts,  123  et  seq.     See  Will, 

revocation  of. 
Will  made  under  erroneous  belief  on  the  part  of  the  testator,  123, 

ibid.  n.   («<),  124. 
erroneous  recital  in  Will,  how  far  binding,  850,  955,  1049. 
mistakes  in  Wills,  how  to  be  corrected,  850,  907  et  seq. 
omission  by,  in  a  Will,  cannot  be  supplied  by  Court  of  Probate,  253,  256. 
insertion  by,  in  a  Will,  may  be  corrected  in  Court  of  Probate,  253, 

290.     See  Probate,  manner  of  obtaining. 
of  word  may  be  corrected  by  Court  of  Probate,  253. 
in  the  name  of  executor,  probate  granted  in  right  name,  291. 
in  the  names  or  descriptions  of  legatees,  907  et  seq.     See  Legatee. 
in  the  description  of  a  legacy,  954  et  seq. 
signing  wrong  Will  by,  81. 

MIXED  FUND, 

of  realtj'  and  personalty,  rules  of  construction  applicable  to,  1000,. 
n.    (r),   1002. 
how  liabilities  apportioned,  1322. 

MODERATION  OF  COSTS, 

of  solicitor  employed  by  executor,  1488,  1656. 

MONEY, 

when  considered  as  land  in  equity,  504  et  seq.     See  Conversion. 
legacy  of,  when  deemed  specific,  918. 
what  passes  by  description  of,  in  a  Will,  937,  940  et  seq. 
"sums  of  money,"  942,  n.   («<). 
money  in  the  funds,  942. 
money  at  the  bank,  941. 
"  securities  for  money,"  943. 
of  testator  in  hands  of  executor, 

when  the  property  is  altered,  491. 

when  it  passes  to  assignees  of  bankrupt  executor,  485. 

cannot  be  taken  in  execution  de  bonis  testatoris,  491. 

but  semble,  since  Judicature  Act,  creditor  entitled  to  judg- 
ment to  extent  of,  491,  n.  (s). 
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MONEY  HAD  AND  EECEIVED, 
action  for, 

lies  for  executor,  if  goods  are  taken  from  testator,  and  sold,  607. 
executor  may  sue,  as  such,  for  money  had  and  received  to  his  use 

as  executor,  658.     See  1499. 
lies  against  executor,  if  goods  taken  by  testator  have  been  sold, 

1340. 
executor  cannot  be  sued,  as  executor,  for  money  had  and  received 
by  him,  1398. 

MONEY-LENDERS  ACT,  1900.. .784,  n.  (z). 

MONEY  LENT, 

executor  may  sue  for,  as  executor,  658. 

he  cannot  be  sued  for,  as  executor,  1398. 

MONEY  PAID, 
action  for, 

executor  may  sue,  as  such,  for  money  paid  by  him  as  executor, 

658.  \ 

he  may  be  sued,  as  such,  for  money  paid  to  his  use,  1396 — 1398. 

MONUMENTS.     See  Tombstone. 
when  heir-looms,  554. 

bequest  to  erect  within  a  church,  a  charitable  use,  832,  835. 
without  a  church,  a  void  perpetuity,  832. 

MORTGAGE, 

considered  part  of  the  personal  estate,  525. 

in  what  case  heir  entitled,  526. 
interest  in  land  within  Mortmain  Acts,  820,  821. 

not  where  of  a  whole  undertaking,  823. 
when  it  passes  by  bequest  of  securities  for  money,  945. 
estates  pass  under  general  words,  unless  contrary  intention  shown, 

946,  n.  (:iv). 
when  it  merges,  526. 
title  of  executor  of  mortgagor,  in  case  of  a  mortgage  v.-ith  power  of 

sale,  528. 
of  chattel  real,  right  of  redemption  in  executor,  536. 
effect   of    husband    mortgaging    his    wife's    chattel    real,    532.      See 

Husband  and  Wife. 
of  the  assets  by  executor,  valid,  695.     See  Executor,  power  of. 

exception  where  mortgage©  has  notice  of  improper  purpose,  697. 
whether  legal   estate   of  mortgaged  lands  will   pass  by  the  words 

"  securities  for  money,"  945. 
equity  of  redemption, 

whether  legal  or  wiuitable  assets,  1292. 
heir  or  devisee  has  no  right  to  bo  exonerated  by  the  executor,  without 

intention  expressed,  1305   et  scq.     See   Exomration. 
executor  cannot  invest  money  on,  after  a  decree  to  account,  1428. 
liability  of  executor  for  investment  on,  1428,  ibid.  n.  (y). 
how  it  may  be  a  subject  of  donatio  mortis  causa,  599. 
Diar&halling  assets  with    respect  to,   1325.      See   As.iots. 
two  pei-sons  jointly,  no  survivorship  as  to  mortgage  money,  495. 
of  real  or  leasehold  estates,  priorities  of,  604,  n.  (/>). 

MORTGAGEE.     See  Mortgarje. 

not  bound  to  sec  to  application  of  mortgage  money  where  executor 

with  cliarge  of  debts  mortgages,  502,  n.   (k^. 
when  his  right  against  personal  estate  will   not  be  enforce<l.  1191, 

n.  (/?). 
acknowledgment  by  one  of  two  joint,  does  not  enable  mortgagor  to 

rec'eem  after  his  right  is  barre;!   by  statute  of  limitations.  155S, 


right 

sale  in 
before  personal  representatives.  1650.  n.   C^O- 


obtainin;;-  order  for  sale  in  administration  action  not  entitlcxl  to  rostg 
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MORTMAIN.     See  Ch-aritable  Uses. 
Acts,  81/  et  aeq. 

MOTHER, 

right  of,  to  grant  of  adminiet ration,  333. 
to  distributive  share,  1247. 

when  brothers  and  sisters  shall  share  with,  1247. 
representatives  of  brothers  and  sisters,  1249. 
when  sho  shall  take  the  whole  intestate's  effects,  1249. 
advancement  from,  to  a  child,  shall  not  be  brought  into  hotchpot^ 

1240. 
a  child  shall  not  bring  advances  into  hotchpot  for  the  benefit  of  the 
mother,  1241. 

MOTHER-IN-LAW,  - 

has  no  claim  under  statute  of  distributions,  1249. 

MOURNING, 

legacies  for,  not  preferred  to  other  general  legacies,  1094. 

for  widow  ajid  family  of  testator,  cannot  be  claimed  against  the  estate 

of  the  executor,  731,  n.  {x). 
not  part  of  funeral  expenses,  728,  731,  n.  (a;). 

MOVEABLES, 

statement  of  doctrine  "  mobilia  seqv.iintur  personam,"  267,  n.  («/). 

MUSEUM, 

devise  for,  exempt  from  Mortmain  Act,  819. 

MUTILATION.      See   JViU,   revocation   of— Alterations. 
of  WiU, 

presumption  as  to,  97,  112. 

by  testator  while  non  compos,  28. 

MUTUAL  WILLS, 

unknown  to  the  testamentary  law  of  this  country,  7. 
whether  enforceable  in  equity  as  a  compact,  91. 
whether  ever  irrevocable  in  equity,  91. 

of  two  sisters,  W^ill  of  one  not  revoked  by  the  marriage  of  the  other, 
133.    And  see  81. 

NATIONAL  DEBT  ACT,  1870... 627. 

NATURALIZATION  ACT, 

33  &  34  Vict.  c.  14... 8,  153.     See  Alien. 

NAVAL  ASSETS.     See  Seamen. 
definition  of,  309. 

NAVIGATION  SHARES, 

whether  real  or  personal  property,  625. 

"  NEAREST  OF  KIN  IN  THE  MALE  LINE," 
who  takes  under  description  of,  889. 

NECKLACES, 

what  passes  by  bequest  of,  952. 

NE  EXEAT  REGNO, 
writ  of, 

what  it  is,  1645. 

qiieere,  whether  not  abolished  by  Debtors  Act,  1645,  1648. 
may  be  had  concurrently  with  bail  at  law,  1645. 
can  in  general  only  be  issued  for  equitable  debt  actnally  payable,. 
1647. 
but.  semhle,  can  be  issued  for  balance  of  account,  or  arrears 
of  alimony,  1647. 
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NE   EXEAT   REGy 0— continued . 
writ  of — continued. 

practice  on  application  for,  1647. 
affidavit  to  obtain,  1647. 

will  not  go  against  a  feme  covert  executrix  or  administratrix, 
1646. 

NEGLIGENCE, 

action  for,  doe:'  not  survive  for  executor,  where  personal  injury  alone 
caused,  610,  618. 
statutory  exceptions  to  rule,  613  e^  seq. 
when  against  him,  1333. 
no  action  will  lie  for  neglect  to  take  out  probate,  1417,  n.  (o). 

NEPHEWS  AND  NIECES, 

who  can  take  under  description  of,  in  a  Will,  668  et  seq. 
their  degree  as  next  of  kin,  335,  1251. 

they  shall  share,  in  distribution,  with  uncles  and  aunts,  1251. 
when  they  shall  share  with  their  grandmother,  1248,  1250. 
when  thej'  shall  take  ■per  capita,  and  when  per  stirpes,  1252,  ibid. 
n.  ib). 

NE   UNQUES  EXECUTOR, 
plea  of, 

when  necessary,  1555. 
a  plea  in  bar,  1555. 

a  plea  that  defendant  is  administrator  and  not  executor,  and 

the  converse,  was  in  abatement,  1555. 
abatement  easily  remedied  under  Judicature  Act,  1555. 
evidence  on  issue  joined  on,  1556. 

NEW  EIVER  COMPANY, 
shares  of,  realty,  626. 

NEXT  OF  KIN.     See  Distribution. 

their  right  to  call  on  the  executor  to  prove  the  Will  in  solemn  form, 
238. 
when  liable  to  costs,  241,  242. 

when  Will  has  been  pronounced  against,  in  suit  between  next  of 
kin  and  executor,  it  cannot  bo  set  up  again  b}''  a  legatee,  241. 
their  right  to  administration,  329,  379,  381.     See  AdniiiiisfmfioiK 
excluded  from  administration  when  they  have  no  interest,  348,  381. 
dj'ing  before  administration  granted,  representative  entitled  to,  348. 
but  payment  to,  no  answer  to  action  by  his  representative  as  ad- 
ministrator to  original  intestate,  349. 
when  of  unsound  mind  his  next  of  kin  must  be  cited  by  person  seek- 
ing administration,  363,  n.  (»«)• 
right  to  administration  cum  testomento  annexo,  next  after  residuary 

'legatee,  381. 
right  to  administration  de  bonis  iiori^  389. 
preference  of,  as  administrator  durante  niinoritnte.  394. 
cannot  bo  compelled  to  take  out  administration,  althougl'.  they  may 

have  administered,  350. 
when  administration  granted  to  attorney  of.  350. 
who  are  next  of  kin,  329,  886,  897. 
definition  of  consanguinity,  330. 
lineal,  330. 
collateral,  331. 
mode  of  calculating  dcgrcos,  331. 
rights  of  ascendants.  333. 
of  the  fatlver,  333. 
of  the  mother.  333. 
grandfather  preferred  to  uncle,  333. 
children  preferred  to  parents,  334. 

brotlior  preferred  to  grandfatlior,  334. 
have  similar  rights  to  those  of  creditors  as  regards  following:  op-ets, 
1084,  n.  (i). 
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NEXT   OF    Km— continued. 

their  rights   under   the   statute  of  distributions,    1246   et  seq.     See 
iJiairi/jiition. 
they  are  entitled  to  the  residue  undisposed  of,  notwithstanding  a 
contrary  declaration  in  the  Will,  1224. 
their  claim  against  executor  may  be  barred  under  22  &  23  Vict.  c.  35... 

1083,  n.  (/). 
persons  not  so  by  law  may  be  included  in  gift  to,  863,  n.  (c),  887, 

n.  (p). 
description  of,  in  a  Will,  886,  897. 
who  are  kin,  886. 

in  the  male  line,  889. 
next  of  kin,  apart  from  the  statute,  889. 
means  next  of  kin  at  the  death  of  him  whose  next  of  kin  ar© 

spoken  of,  889. 
bequests  to,  after  a  previous  bequest  for  life,  890. 
of  person  dead  at  date  of  Will,  bequest  to,  891. 
of  husband  and  wife,  891. 

may  be  bound,  thous:h  absent,  after  representation  order  in  adminis- 
tration action,  1635. 
may  have  an   order   for   administration   without  serving  others  in- 
terested, 1636. 
may  proceed  by  originating  summons,  1525. 

suit  in  County  Court  by,  where  estate  does  not  exceed  500Z....1667. 
title  under  statute  of  distributions,  to  property  of  deceased,  nature 
of,  1266. 

"NEXT  SUEVIVING  SON," 

may  be  construed  "  next  younger  surviving  son,"  849. 

NICKNAME, 

description  of  legatee  by,  911. 

NOMINATION 

of  person   to   receive   deposits   in   Savings   Banks,  Friendly   Socie- 
ties, &c.,  373. 

NON  COMPOS  MENTIS, 
Will  of  person,  14,  25. 
incapable  of  being  executor,  158. 

NOTICE, 

payment  of  inferior  debts  by  executor,  without  notice  of  superior, 
791  et  seq. 
suffering  judgment  on  inferior  debt,  791. 
what  is  sufficient  notice,  792. 
whether  one  executor  affected  by  notice  to  co-executor,  1450. 
payment  of  legacy  without  notice  of  debts,  1081  et  seq. 
protection  of  executor  by  22  &  23  Vict.  c.  35,  s.  29.. .1082,  1542. 
of  intention  to  raise  Statute  of  Frauds  on  originating  summons  should 

be  given,  1622. 
to  executor  of  assignment  of  legacy,  effect  of,  1152. 

"  NOW," 

word  in  Wills,  145,  1178. 

NULLITY  OF  MARRIAGE, 

if  sentence  of,   not  pronounced,  husband   entitled  to  administer  to 
wife,  321. 

NUMBER, 

misstatement  as  to,  of  objects  of  gift,  853,  n.  (d),  913. 

NUNC  PRO  TUNC, 

entry  of  judgment,  673. 
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NUNCUPATIVE  WILL, 
definition  of,  87. 
derivation  of,  87,  n.   (d). 

invalid  if  made  on  or  after  January  1st,  1838... 88. 
except  of  soldiers  and  seamen,  88. 

construction  of  this  exception,  88. 
minors  within  exception  may  make,  12,  90. 
presumptions  in  case  of  alterations  in,  98,  n.  (t). 

NUESERY  GEOUNDS, 

trees,  &c.,  planted  in,  for  sale,  removable  by  executors,  544. 


OATH, 

executor's  oath, 

does  not  preclude  renunciation,  196. 

refusing  the  usual  oath  amounts  to  renunciation,  198. 
that  he  will  exhibit  an  inventory  and  account  when  called  upon,  1663. 

OBLIGATION, 

where  obligor  marries  obligee,  when  destroyed,  1055. 

OBLJTEEATION.     See  Alterations,  Construction. 

of  Will,  95  et  seq.,  103  et  seq.     See  Will,  revocatiot  of. 

OCCUPATION  EENT, 

executory  chargeable  with,  699,  n.   (/). 

OFFICE, 

persons  not  qualifying  for,  formerly  disabled  to  be  executors,  157, 

n.   (</). 
grant  of,  for  years,  assets  in  hands  of  executor  of  grantee,  1285. 

OFFICE  COPY, 

of  Will  is  good  evidence  of  executor^s  title,  451,  1512. 

OFFICER, 

on  service.  Will  of,  88.     See  Nunciipntive  Wills,  Soldier. 

OFFSPEING, 

meaning  of  word,  879,  n.    {ii). 

OLD  AGE, 

Will  made  bj'  persons,  who  by  old  ago  have  lost  tiieir  reason,  25. 
of  itself,  no  ground  of  incapacity,  26. 

OMISSIONS.     See  Evidence. 

in  Will  cannot  bo  supplied  by  the  Probate  Court,  253,  256. 

may  be  supplied  by  Court  of  Construction,  846,  n.  (r),  847,  909. 
Court  may  make,  in  proliate  of  words  inserted  by  fraud  or  mistake, 
253  et  seq.,  290,  291. 
may  bo  made  by  Court  of  Construction,  847. 

ONEEOUS  BEQUEST, 

coupled  with  beneficial,  when  legatee  can  dioclaini,  1187. 

ONLY  CHILD 

when  considered  "  a  younger  child,"  860. 

rights  of,  under  the  statute  of  distributions,  1238. 

ONUS   PROBANDI.      See    Evidence,    Witnesses. 
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OPTION, 

of  archbishops,  519.     See  Archbis/iop. 

to  purchase,  when  it  pasaes  to  executor,  498,  519,  n.  (x). 

it  must  not  exceed  the  limit  allowed  by  the  rule  against  perpetuities, 

519,  n.   (.r). 
to  purchase,  executor  cannot  give  to  sub-lessee,  701. 
may  be  exercised  by  executor,  707. 

«  OE," 

the  word  construed   "and,"  and  vice  versa,  163,  n.   (<f),  848,  883, 
n.  (q). 

ORDERS, 

of  Probate  Division,  231,  366. 

of  Supreme  Court  and  Rules.     See  Index  of  Orders  and  Rules. 

ORDINARY.     See  Bi^/uyp. 

hia   power   of     granting    probate   and    administration   before  stat. 
20  &  21  Vict,  c,  77... 201,  319. 

ORIGIN  or  WILLS.     See  Will. 

ORIGINAL  ^^LL,  v 

deposit  of,  224,  226. 

production  of,  how  procured,  224,  298,  n.  (g),  302. 
when  delivered  out  of  registry,  224,  298,  n.  {g). 
costs  of  production  of,  224. 
when  it  may  be  examined  in  correction  of  probate,  452,  910,  n.  (I). 

ORIGINATING  SUMMONS, 

proceedings  by,  by  executor,  1523  et  seq. 
difference  between,  and  proceedings  by  writ,  1524. 
why  preferable  to  writ,  1524. 

costs  of  proceedings  wrongly  commenced  by,  1524. 
cannot  bo  served  out  of  the  jurisdiction,  1525,  n.  (2). 
how  to  be  intituled,  1524. 
questions  that  can  be  decided  on,  1525. 

administration  may  be  ordered  on,  1526.     See  Admmistration  Action. 
what  persons  must  be  served  with,  1526. 
Court  may  add  any  parties,  1527. 

when  application  for  payment  out  of  Court  may  be  made  by,  1602. 
when  administration  can  be  obtained  on,  1620. 
not  before  probate,  1620. 
annuitant  not  in  arrear  cannot  get,  1621. 
disputed  debt  cannot  be  determined  on,  1622. 
notice  of  intention  to  raise  Statute  of  Frauds,  1622. 
where   it  takes   place  of   administration   order  under  old   practioe, 

executor  cannot  be  compelled  to  plead  statute  of  limitations,  1422. 
appointment  of  new  trustee  and  vesting  order,  under  Trustee  Act, 

1893,  made  on,  1606. 
proper  mode  of  application  for  maintenance  for  infant,  1150. 

ORNAMENTS, 

"  personal  ornaments,"  what  passes  by  bequest  of,  953. 

ORPHANS, 

Court  of,  in  London, 

bend  to  chamberlain  shall  pass  to  his  successor,  637. 
portion  of  orphan  of  the  chamber  of  London,  644. 

OTTOMAN   EMPIRE.     See   Domicil. 

Will  of  British  subject  domiciled  in,  272. 

OUTLAW.     See  Will,  who  is  capable  of  maMng. 

incapable  of    making    a    Will    of    personalty    as   long    as    outlawry 

exists,  51. 
might  in  some  cases  make  executors,  52. 


INDEX.  1797 

OUTLAW— co«  tmued. 

formerly  outlaw  in  a  personal  action  might  sue  as  executor,  155. 
but  could  not  move  to  tax  attorney's  bill  for  business  done  where 
he  was  universal  legatee,  155,  n.   (z). 
incapable  of  being  administrator,  364. 
outlawry  now  abolished  in  civil  proceedings,  52. 

OVERSEER, 

ofBce  of,  163. 

distinguished  from  that  of  executor,  163,  178,  n.  (I). 
of  the  poor,   money   due   from,   in   what  order  to   be  paid   by  hi« 
executor,  769. 

OYER, 

of  letters  testamentary  abolished  by  C.  L.  P.  Act,  1500. 


PAID, 

the  woixl  construed  "  payable  "  or  "  vested,"  848. 

PAPERS, 

general  rule  as  to  production  of,  by  executor  in  a  suit,  1603. 
right  of  executor  to  deceased's,  688,  n.  (6). 

PAPIST.     See  Roman  Catholic. 

PARAPHERNALIA.     Soe  Husband  and   Wife. 
what  are  so  considered,  588. 
the  wife  cannot  dispose  of  them  during  her  husband's  life,  590. 

seciis  of  jewels  given  to  her  separate  uae  by  third  persons,  593. 
the  husband  may  sell  or  give  them  away,  590. 

he  cannot  devise  them,  590. 
thej'  are  subject  to  the  husband's  debts,  590. 
but  not  to  his  legacies,  591. 
widow's  right  to  marshal  the  asset*  against  the  heir,  591. 

against  a  devisee,  591. 
right  of  heir  or  devisee  to  be  exonerated  out  of,  1306. 
if  the  husband  pav/n,  the  executor  must  redeem  them  for  the  widow, 

592. 
widow  may  be  barred  of  them  by  marriage  articles,  592. 

by  election  to  take  them  as  legatee,  592. 
jewels,  &c.,  given  to  the  separate  use  of  the  wife  by  third  persons, 
592. 
by  the  husband  before  marriage,  593. 
effect  of  Married  Women's  Property  Act,  593. 

PARENTS, 

right  of,  to  administration  of  their  children's  effects,  333. 

to  a  distributive  share,  1247. 
legacy  by  person  "  in  loco  parentis,"  ademption  l)y  subsequent  ad- 
vancement, 1074. 
person  "  i)'.  loco  'parentis''  definition  of,  1075. 
gift  to,  and  children,  how  they  take,  881.    See  857,  n.  (r). 

PARK, 

public,  devise  for,  exempt  from  ilortmain  Act,  819. 

PAROL  EVIDENCE,  75,   112,   113,   250,  293,   909.     Sec   Evidence. 

PARS  RATIO'S ABI US, 
doctrine  of,  2,  313. 

PART, 

gift  of  any,  legatee  may  take  all,  1181. 

definite,  of  larger  quantity,  legatee  may  select,  1181. 
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PARTIES.     See  Execution,  Judgment,  Revivor. 
to  actions  by  executors, 

if  there  are  several  executors,  they  must  all  join,  718,  1497. 
though  some  are  within  seventeen  years,  1497. 
or  have  not  proved,  1497.     See  718. 

but  not  if  they  have  renounced,  stat.  20  &;  21  Viet. 

e.  77,  s.  79.. .718,  1497. 
absconding  executor  not  a  necessary  party,  1497. 
pleas  in  abatement  abolished,  1497. 

if  one  alone  sell  the  assets,  he  may  sue  alone  for  the  price, 
1498. 
when  he  must  sue  alone,  1498. 
so  if  gioods  be  taken  out  of  the  possesion  of  one  of 

several,  1498. 
two  out  of  three  executors  may   recover   in  ejectment 
where  two  only  have  leased,  1498. 
the  objection  formerly  made  by  a  plea  in  abatement,  1497. 
procedure  under  Judicature  Act  by  adding  parties,  1498. 
one  executor  of  several  who  refuses  to  sue  may  be  made  defen- 
dant, 1497,  1523. 
if  two  have  the  legal  interest  in  a  contract,  the  executor  of  one 
cannot  be  joined  as  a  party  with  the  survivor,  1495. 
if  both  are  dead,  the  executor  of  the  survivor  must  sue  alone, 

1495.  I 

so  as  to  remedies  in  form  ex  delicto,  1496. 
to  suits  in  equity  hij  executors, 

if  there  are  several,  they  must  all  sue,  1523. 

but  where  one  alone  has  proved,  he  may  sue  alone,  1523. 
one  executor  of  several  who  refuses  to  sue  may  be  made  defen- 
dant, 1497,  1523. 
executor  maj'  obtain  a  decree  against  a  single  legatee,  &c.  for 

administration  of  the  estate  or  execution  of  the  trusts,  1523. 
what   parties    must    be   served    on    originating    summons,    1526 

et  seq. 
Court  may  add  parties,  1527. 

application  in  chambers  as  to  parties  to  be  served,  1530. 
to  actions  afjainsL  executors, 

if  there  are  several,  those  only  who  have  administered,  need  be 

sued,  1551. 
in  an  action  against  a  wife  executrix,  the  husband  may  be  joined, 

1551. 
executor  should  be  named  as  such,  1552. 
may  be  sued  personally  and  in  representative  capacity  in  same 

action,  1553. 
if  one  of  two  executors  die,  the  action  must  be  against  the  sur- 
vivor alone,  1551. 
to  suits  in  equity  against  executors,  &c.,  1592  et  seq. 
if  there  are  several  they  must  be  all  sued,  1592. 
at  least  such  as  have  acted,  1592. 

when  cestuls  que  ti-ustent  are  necessary  parties,  1593. 
defendant  dying  pending  action,  1593. 
application  of  maxim  actio  person/ilis,  S^c,  1593. 
where  no  legal  personal  representative  Court  may  appoint  or 

dispense  with,  1593. 
cases  to  which  rule  does  not  apply,  1594. 
sole  plaintiff  dying  insolvent,  1594. 
executor  returning  must  be  made  party  in  suit  against  adminis- 
trator durante  absentia,  413. 
when  an  executor  durante  iniiioritate  must  be  joined,  1629. 
in  what  cases  the  personal  representative  must  be  made  a  party,  1629. 
estate  cannot  be  administered  in  the  absence  of  a  personal  repre- 
sentative, 1628.' 
when  representative  of  deceased  executor  necessary  party,  1629. 
executor  appointed  by  foreign  Court  not  sufficient  for  general 
administration,  1630. 
nor  executor  de  son  tort,  1547,  n.  (c),  1630. 
nor  administrator  ad  litem,  1631. 
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PARTI  Eii—contimfed. 

to  suits  in   equity  against  executors,  &c. — continuefl . 

Court  may  in  certain  cases  appoint  representatives,  1635. 
representation  order,  1635. 

who  may  be  made  co-defendants  with  executors,  1631. 
persons  wrongfully  taking  property  of  deceased,  1632. 
surviving  partners,  1632. 

death  of  one,  when  the  cause  of  action  survives,  action  does  not 
abate,  669,  1634.     See  1352,  1523. 

PARTNERS.     See  Trade. 

dissolution  of  partnership  by  death  of  a  partner,  1272,  n.  (o). 

partnership  firm  may  be  executors,  153. 

survivorship  as  to  their  joint  property,  495.     See  1273. 

real  estate,  their  joint  property,  considered  personalty  in  equity, 

511. 
whether  goodwill  survives,  1273,  n.  (s). 
joint  choses  in  action,  638. 
the  remedy  survives,  638,  1495. 
when  surviving  partners  of  deceased   may  be  joined  in  action 

against  his  executor,  1632. 
proceedings  in  bankruptcy  for  administration  of  insolvent  estate 
of  deceased    partner    may    be   consolidated    with    bankruptcy 
proceedings  subsequently  instituted  against  surviving  partner, 
773,  1633,  n.  {u). 
liability  of  executor  of  deceased  partner  in  equity,  1352,  1357. 
provisions  of  Partnership  Act,  1890. ..1362  et  »cq. 
liability  of  executor  of  deceased  partner  continuing  his  share  in 
the  trade,  1465  et  seq. 
rights  of  executor  of  deceased  partner  as  against  surviving  partners, 
14^. 
after  what  lapse  of  time  partnership  account  will  be  decreed, 

1637,  n.   (y). 
proper  mode  of  taking  partnership  accounts  in  case  of  bankers 

as  between  deceased  and  survi\-ing  partners,  497,  n.  (r). 
when  surviving  partners  may  be  sued  with  executor  of  deceased, 
1632. 
when  the  statute  of  limitations  can  be  set  up  as  a  bar  against  the 
assets  of  a  deceased  partner  in  respect  of  a  partnership  demand, 
1637,  ibid.  n.   (y). 
survivorship  of  goodwill  in  case  of  death,  1273,  n.  (s). 
rights  of  cxoicutor  of  one  of  several  partners,  497,  14^69. 
distinction  between   part-ownership  and   partnership  of  lands  pur- 

cha-scd  with  undivided  profits  of  a  quarry,  497,  n.  (q). 
executors  cannot  be  compelled  to  continue,  1412. 
ademption  of  specific  legacy  of  partnership  share,  1066. 
capital  and  income,  how  distinguished  as  between  tenant  for  life  and 

remainderman,  1120,  n.   (a). 
money  admitted  by  executor  to  be  in  hands  of  his  partner  is  con- 
sidered as  in  his  own,  1600. 
See  Goodwill. 

PARTY  WALL, 

liability  of  executor  to  contribute  to,  1378. 

PATENT, 

executor  may  assign  before  probata,  214,  n.    0')- 

executor's  int<?rest  in,  629. 

may  be  applied  for  by  legal  representative  of  inventor,  629. 

death  of  one  co-owner  after  agreement  for  sale,  covenants  for  title 
being  joint  and  several,  representative  of  docoaso<l  co-owner  must 
concur  in  the  assignment,  1352,  n.   (c),  1496,  n.  (i). 

PAVPEBIS,  FORMA, 

executor  cannot  sue  or  defend  in,  1523. 
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PAWN, 

goods  of  testator  in,  executor  may  redeem,  665. 
at  what  time,  &c.,  665. 
when  redeemed,  they  are  assets,  1274. 
goods  specifically  bequeathed  are  not  adeemed  by  pawning,  1066. 
the  executor   must   redeem    them   for   the   legatee,   1382.      See 
Specific  Legacy. 
if  the  husband   pawn  the  wife's  paraphernalia,  the  executor  must 
redeem  them  for  her,  592. 

PAYABLE, 

the  word  construed  to  refer  to  majority  or  marriage  of  legatee,  1018. 
read  "  vested,"  849,  973,  978,  1003. 

PAYMENT  OF   DEBTS   BY   EXECUTOE,   762    et  seq.     See  Debts. 

PAYMENT  OF   LEGACIES.      See   Remedies,   Retainer. 
all  debts  must  be  paid  before,  1077. 
the  executor  has  no  power  of  preference  in  respect  of  his  own  legacy, 

1087. 
or  of  interest  on  legacies  whether  an  admission  of  assets,  1611. 
at  what  time  legacies  are  to  be  paid,  1113  et  seq. 

generally  at  the  end  of  a  year  after  testator's  death,  1113.    See 
1115. 
practice  in  an  administration  suit,  1114. 
legacy  to  A.  at  twenty-one,  and  if  he  dies  before,  to  B., 
1114. 
'  legacy  subject  to  divesting  contingency,  1115. 

a  legacy  of  a  defined  fund  vested  absolutely  is  payable  at  twenty- 
one,   notwithstanding   payment   is   further   postponed   by    the 
WiU,  1127. 
annuity,  1115. 

distinction  between  annuity  and  l^acy  for  life  with  respect 
to  payment  of  interest,  1116. 
beqnest  of  personalty  for  life,  remainder  over,  1116  et  seq. 

a  pei-son  taking  the  residue  for  life  is  entitled  to  the  proceeds 

from  the  death  of  testator,  1116. 
where  testator  has  directed  the  residue  to  be  invested  in 

specified  securities,  1117. 
where  the  gift  is  of  things  qnce  ipso  usii  consumuntur,  1126. 
duty  of  executor  to  convert  the  property  into  trust  securi- 
ties, 1121  et  seq.    See  Conversion. 
consequence  of  neglecting  to  do  so,  1437. 
inventory  by  legatee  for  life,  1125. 
legacy  to  an  infant,  1126. 

stat.  36  Geo.   III.   c.   52,  s.   32,  repealed  by  Trustee  Acb, 

1893.. .1126. 
when  legatee  dies  under  twenty-one,  1126. 
legacies  in  stock, 

at  what  time  to  be  invested,  1128. 
appropriation  of  legacies  payable  in  future,  1129  et  seq.     See 
Appropriation. 
to  whom  legacies  are  to  be  paid,  1135  et  seq. 
legacy  to  A.  and  his  family,  1135. 
infant  legatee,  1136. 

general  rule  that  payment  to  the  father,  or  any  other  person, 
is  bad,  1136. 
ratification  of  such  payment  after  coming  of  age,  1137. 
to  a  trustee,  1137. 
Trustee  Act,  1893,  repealing  36  Geo.  III.  c.  52,  s.  32.. .1137. 
costs  of  suit  to  secure  legacy,  1138. 

when  executor  may  allow  maintenance  out  of  the  legacy, 
1138  et  seq.     See  Maintenance. 
when  the  Court  will  order  it,  1138. 
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PAYMENT   OF   LEGACIES— continued. 

to  whom  legacies  are  to  be  paid — continued, 
feme  covert  legatee,  1151. 

(i.)  under  Married  Women's  Property  Act, 

must  be  paid  to  her  only,  1151. 
(ii.)  apart  from  Married  Women's  Property  Act, 

payment  must  be  to  husband  by  common  law,  1151. 
interference  witli  husband's  right, 

by  wife's  equity  to  a  settlement,  1151. 
by  gift  being  to  separate  use  of  wife,  1151. 
where  the  legatee  is  abroad,  1152.     See  1538. 
when  presumed  to  be  dead,  1152. 
payment  into  Court  under  Trustee  Act,  1538. 
where  legatee  is  a  bankrupt,  812. 
where  legatee  has  assigned  his  legacy,  1152. 
where  legatee  is  a  convict,  1153. 
interest  upon  legacies,  1153  et  seq.     See  Interest. 
in  what  currency  legacies  are  to  be  paid,  1175. 
payment  of  specific  legacies,  1176. 

right  of  selection  in  a  legatee  of  a  certain  number  of  a  stock  of 

articles,  1181. 
such  of  a  class  of  articles  as  legatee  may  select,  1181. 
legacy  of  an  unopened  packet,  1181. 
whether  executor  has  right  of  retainer  against,  for  debt  due  to 

estate,  1049. 
when  legatee  entitled  to  the  increase,  1178. 

when  bequest  is  confined  to  date  of  the  Will,  1179. 
by  stat.  1  Vict.  c.  26,  s.  24,  Will  to  take  effect  as  if  executed 
immediately  before  the  death,  1179. 
will  not  be  ordered  without  administration  except  on  admission  of 

assets,  1598. 
purchase  of  legacy  by  executor  from  legatee  at  a  reduced  price,  void, 

699,  1470. 
how  affected  by  statute  of  limitations,  1637  et  seq. 

PAYMENT  INTO  COURT, 
in  equity, 

when  executor  may  be  compelled  to  make,  1596  et  seq. 
liability  to  attachment  for  failure  to  comply  with  an  order  for, 

1599. 
who  may  move  for,  1602. 

executor  is  not  thereby  deprived  of  his  lien,  or  retainer,  800, 
1602. 
by  trustees  under  Trustee  Act,  1538. 
by  executors,  administrators,  or  trustees  under  Ord.  LV.  r.  3  (fO> 

1525. 
should  not  be  done  unnecessarily,  1541. 

PAYMENT  OUT  OF  COURT, 

how  applications  must  be  made,  1602. 

after  ten  years  from  death  notice  of  application  to  be  given  to  beaie- 

ficiaries,  1603. 
payments  to  representatives  of  deceased  persons  undei-  S.  C.  F.  R., 

1915,  r.  62.. .375. 
after  abatement  of  action,  665. 

PEARLS, 

what  passes  by  bequest  of,  952. 

PECULIAR, 

definition  of,  202,  n.   (p)-  , 

power  of  peculiar  Ordinary,  under  the  old  law,  to  grant  proboto 
abolished,  202. 

PECUNIARY   LEGACIES, 

what  passes  by  bequest  of,  941,  n.  (»). 
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PEER, 

whether  heir  of,  entitled  to  journals  of  House  of  Lords,  554. 
bequest  to,  by  his  title,  will  not  enure  for  benefit  of  person  holding 

title  at  death  of  testator,  961,  n.   (u). 
not  incapaoitatod  from  acquiring  a  foreign  domicil,  1263,  n.  {k). 

PENALTY, 

for  administering  without  obtaining  representation,  227. 

PENCIL, 

Will  written  in,  valid,  82. 

rule  as  to  alterations  in,  82,  83. 

PENDENTE  LITE, 

administration,  404  et  seq.     See  Administration. 

PENSIONS, 

of  deceased  soldiers  and  sailors,  370,  372.     See  Senmen,,  Soldiers. 

PER  CAPITA, 

in  what  cases  parties  take,  and  in  what  per  stirpes,  under  the  statute 
of  distributions,  1252. 
rule  as  to  legatees,  883,  n.  (t),  1252,  ibid.  n.  (i). 
under  a  bequest  to  "  descendants,"  880. 
under  a  bequest  to  "  relations,"  883,  n.  (J,). 

PERIOD.     See  Time. 

PERISHABLE, 

articles,  gift  of,  1126. 

securities,  930,  1121   et  seq.     See  Conversion. 

PERPETUITY, 

gift  to  a  class,  when  void  as,  998.    See  also  854,  n.  (gr). 

PERSONAL  CONTRACT 

of  testator,  no  liability  of  executor,  1335  et  seq. 

PERSONAL  ESTATE.     See  Estate,  quantity  in  possession. 

abroad,  rights  of  representative  constituted  here  of  person  domiciled 
here  extend  to,  267. 
but  grant  of  probate  here  does  not,  267. 
classification  of,  516. 
Will  of.     See  Will. 

the  primary  fund   for  the  payment  of  debts  of  every  description, 
1304  et  seq.     See  Exoneration. 
so  for  the  payment  of  legacies,  1316. 
gift  of,  held  to  include  realty,  842.     See  Construction. 
injury  to,  in  lifetime  of  deceased,  remedy  of  personal  representative, 

609. 
duties  of  executor  as  regards  sale  of,  1194  et  seq. 

PERSONAL  ORNAMENTS, 

what  passes  by  bequest  of,  953. 

"PERSONAL  REPRESENTATIVES," 
who  entitled  under  bequest  to,  896. 

PETITION, 

when  necessary  for  payment  of  money  out  of  Court,  1602. 
application  to  Court  for  advice  on,  under  Lord  St.  Leonards'  Act, 

repealed  by  Trustee  Act,  1893.. .1542. 
for  winding-up  of  company,  by  executor  of  creditor,  219,  1522. 
of  right  by  person  claiming  under  Sovereign's  Will,  206. 


INDEX.  1803 

PIN  MONEY, 

what  it  is,  585. 

widow's  right  to  savings  from,  586. 

when  liable  to  husband's  debts,  586. 

wife  may  bequeath  them,  47. 
in  arrear,  when  and  for  how  long  recoverable  by  widow,  587. 
in  arrear,  irrecoverable  by  executor  of  wife,  587. 

PLACE,       ■ 

goods  described  by  reference  to,  what  will  pass,  931   et  seq.,  1066 
et  seq. 

"PLANT  AND  GOODWILL," 

what  passes  by  bequest  of,  940,  n.  (J). 

PLANTATION.     See  Colonies. 
property  in  the  plantations, 

probate  here  does  not  extend  to,  268. 

PLATE, 

what  passes  by  bequest  of,  953. 
will  pass  by  a  bequest  of  ''  household  goods,"  934. 
of  "  household  furniture,"  937. 

secus,  if  in  the  possession  of  the  testator,  in  the  way  of  his  trade, 
938. 

PLEAS.     See  Remedies. 

in  action  by  executors  and  administrators,  1501  et  seq. 
set-off,  1501  et  seq.     See  Set-off. 

statute  of  limitations,  1505  et  seq.     See  Limitations. 
evidence  of   plaintiff    being    executor,   &c.,    1511    et  seq.      See 
Evidence. 
in  actions  against  executors  and  administrators,  1554  et  seq. 
bankruptcy,  1554. 
pleas  by  several  executors,  1554. 
ne  unqiies  executor,  1555. 

evidence  on  issue  joined,  1555. 
plea  by  administrator  whose  letters  are  revoked,  1556. 
statute  of  limitations,   1557   et  seq.     See  Limitations. 
set-off,  1563.     See  Set-off. 

plene  adniinistraint,  1564.      See  Plene  Adnnnistravit. 
'plene  admivistravit  pra-ter,  1566. 

replication  to,  1568. 
evidence  for  plaintiff  on  issue  joined,  1569. 

evidence  for  executor  that  assets  have  boon  exhausted, 
1573. 
satisfaction  of  another  judgment  after  action  brought,  1567, 

1568,  1574. 
qxiatre,  how  this  should  be  pleaded,  1567,  n.  (r/). 
retainer,  1568. 

form  of  plea,  1568. 
upon  proceedings  after  judgment  obtained  against  testator, 
1582. 
in  suits  in  equity  hy  executors  and  administraton*. 

denial  that  plaintiff  is  executor,  must  be  specific,  1511. 
statute  of  limitations,  1519. 
death  of  co-executor,  1523. 
set-off,  1519. 
in  suits  in  c(iuity  mjainxt  cxcf-utors  and  administrators, 
statute  of  limitations,   1637  et  seq.     See  Lii/iitalions. 
set-off,  1619.     Sec  Set-off. 

PLEDGE.  Sc>o  Pawn. 

executor  may  redeem,  665. 
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PLENE  AD  Ml  N I  ST  It  AV  IT, 

plea  of,  '  ' 

when  necessary,  1564. 

cojisequence  of   not   pleading,   before   the  Judicature  Act, 

1564. 
semblc,  old  rules  still  material,  1565. 
form  of,  1564. 

necossaiy  averments  before  Judicature  Act,  1564. 
what  are  necessary  or  expedient  now,  1565. 
by  executor  of  executor,  1565. 
plene  administiavit  prcctcr,  1566. 
when  necessary,  1566. 
where   judgment    recovered    against    testator    and    another, 

1566. 
replication  to,  1568. 

that  a  judgment  pleaded  is  fraudulent,  1568. 

executor  must  traverse  the  fraud  in  his  rejoinder, 
1569. 
evidence  under  this  issue,  1569. 
that  the  executor  had  as.seta  at  the  commencement  of 
suit,  1569. 
evidence  for  plaintiff  on  issue  joined  on  a  plea  of  plene  ad- 
miiiistnivit,  1569. 
the  onus  is  on  plaintiff,  1569. 
he  cannot  show  assets  received  since  the  commencement  of 

the  suit,  1570. 
he  may  show  a  devastavit,  1570. 
inventory  exhibited  by  defendant,  1568. 
probate  stamp  admissible  in  evidence,  1571. 

what  amounts  to  admission  of  assets,  1571,  1572,  1581. 
evidence  for  the  executor  that  the  assets  have  been  exhausted, 
1573. 
by  payment  of  debt  of  equal  or  superior  degree,  1573. 

of  inferior  degree,  without  notice,  1573. 
by  expenses  of  the  funei'al,  1573. 

of  taking  out  administration,  1573. 
of  retainer,  1568,  1573. 

of  collecting  debts,  1573. 
outstanding  superior  debts  must  be  pleaded,  1574. 
executor  cannot  show  payment  since  commencement  of 
suit,  1574. 
such  payments  must  be  pleaded  specially,  1574. 
judgment  on,  1575.     See  Execution,  Judgment. 
for  what  amount  to  be  entered,  1578. 
when  one  onlj^  of  several  executors  is  found  to  have  assets, 

1577. 
of  assets  in  fiituro,  1577. 
costs  on,  1552,  1578,  1581. 

POLICY  OF  INSURANCE, 

power  of  executor  of  assured  to  procure  indorsement  of,  706. 
employed  to  raise  maintenance  for  infant  out  of  contingent  legacies, 

1146, 1149. 
effected  under  the  Friendly  Societies  Acts  assignable  in  the  ordinarv- 

way  as  well  as  by  nomination,  374,  n.  (^t). 

POOR  LAW, 

settlement  bj-  executor  residing  on  property  of  testator,  490. 

POOR  RATE, 

liability  of  executor  as  to,  1335. 

PORTION, 

satisfaction  of,  by  legacy,  1044  et  seq. 
presumption  .against  double,  how  repidlei,  1073. 

by  parol  evidence,  1073. 
ademption  of  legacy  given  as,  by  father,  1070  et  seq. 

by  testator  in  loco  parentis,  1074. 
vesting  of,  97C,  990. 
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POETRAITS, 

what  passes  by  bequest  of,  954. 

POSSESSION.     See  Entitled. 

"  in  possession  "  construed  "  entitled  to  a  vested  estate  tail  in  re- 
mainder," 850. 

POSSIBILITY, 

assignable  in  equity,  666. 

not  transmissible  to  executors,  668. 

POSTERIOR, 

of  two  inconsistent  clauses  to  be  preferred,  122,  346. 

POSTHUMOUS  CHILD, 

entitled  in  general  under  class  gift  to  children,  853,  854. 

description  of,  in  a  Will,  what  will  answer,  861. 

entitled  to   a   distributive    share  of   effects   of  intestate   under   tJic 

statute,  1237. 
treated  as  in  existence,  for  what  purposes,  1238,  n.  (c). 

POST-  NUPTIAL  SETTLEMENT, 
when  valid,  582,  ibid.  n.   (-). 

POSTPONEMENT, 

of  legacies.     See  Lapsed  Legacies. 
of  conversion.     See  Conversion. 

POVERTY, 

of  executor  no  ground  for  granting  receiver,  156,  1596. 

POWER, 

in  nature  of  trust,  883. 

of  executor.     See  E.veci(lois. 

of  co-executors.     See  Co-Executors. 

Will  of  married  woman  made  under,  42 — 46,  297.    See  Ilmband  and 

Wife. 
Will  purporting  to  execute  a  power  which  does  not  exist,  may  operate 

as  a  mere  Will,  75. 
when  Will  executing  a  power  is  revoked  by  subsequent  Will,  126,  127. 
when  Will  executing  a  power  is  not  revoked  by  subsequent  niarriago, 

134. 
to  bo  admitted  to  probate,  though  not  conformable  to  tlie  law  of  the 

place  of  doniicil,  278,  ibid.  n.    {x). 
Will  made  or  purporting  to  bo  nuule  in  exercise  of,  effect  of  Loixl 

Kingsdown's  Act  and  Wills  Act  in  regard  to,  278. 
whether  to  be  admitted  to  probate  without  any  decision  as  to  wlicther 

authorized  by  power,  44. 
when  probate  of  appointment  under,  necessary,  302.     See  42. 
general  power  executed  by  general  bocjuest  (Wills  Act,  s.  27),  1201, 
n.  (w). 
unless  Will  shows  contrary  intention,  ibifl. 
contrary  intention  not  sliown  by  failure  of  appointment,  il>i(l. 

nor  by  power  being  created  after  date  of  Will,  1203,  n.  (<)• 
resulting  trust  on  failure  of  appointment,  1202,  n.  (O- 
estate  duty  on  executing  general  power  by  Will,  741. 
given  to  executors.     See  Esfntr,  qi'mittlij   :;i  />OK.irKyinn. 

whether  they  may  exercise  it  after  vononncing.  200,  713. 

wlietlicr  personal  or  ainnwed  to  otlice,  200,   1021,  n.  ('/). 

when  they  take  merely  a  power  to  sell,  and  when  u  ftv  in  trust, 

499. 
of  sale,  cannot  be  exercisetl  by  attorney,  70.5. 
whether  they  may  exercisn  it  by  a  sale  to  one  of  tlicmsclvos,  699, 

n.   (0. 
whether  a  person  who  can  be  ome  executor  can  purchase  from 
executors,  700. 

63  (-2) 
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POWER — continued. 

given  to  executors — continued. 
to  sell  land,  713. 

when  one  of  several  renounces,  713. 
exercise  of  power  to  appoint  a  new  trustee  given  to  a  man  andliia 
executors  when  he  is  dead,  and  one  of  them  renounces,  715. 
exercise  by  surviving  executors,  716. 
by  a  single  survivor,  716. 
rule  introduced  by  Conveyancing  Act,  717. 
exercise  of,  by  executor  of  executor,  720  et  seq.,  1024,  n.  ($'). 
by  administrator  de  bonis  non,  723. 
by  administrator  durante  tninoritate,  399,  400. 
by  administrator  pendente  lite,  407. 
by  administrator  durante  absentia,  410. 
lapse  of  legacy  given  under,  by  death  of  legatee  before  appointor,  965. 
executor  of  object  of,  cannot  be  an  appointee,  668. 
when  Court  interferes  with  discretionary  exercise  of,  1615. 
exercise  of  a  general  power  makes  subject  thereof  assets,  1293. 

also  in  case  of  exorcise  by  married  woman,  1294,  n.  (o). 
donee  of  power  cannot  by  Will  prefer  one  creditor  to  another,  1295. 
qumre,  whether  fund  appointed  becomes  legal  or  equitable  assets, 

1296. 
of  attorney.     See  Attorneij. 

liability  of  executor  for  acts  done  under,  1408. 

PEACTICE, 

of   Court   of    Probate,   229    et   seq.,   273,   283,    366.      See    Court   of 

Probate — Probate,  tnanner  of  obtaining. 
of  County  Court,  210  et  seq.     See  County  Court. 

PRECATORY  WORDS, 

in  a  Will,  when  they  create  a  trust,  82,  n.  (o). 

PREFERENCE, 

by  executor,  among  creditors,  793  et  seq.,  1532,  n.  (y),  1567,  n.  (g). 
See  Debts. 
how  controlled,  794. 

PREFERENTIAL  PAYMENTS, 

in  administration  of  insolvent  estates,  772.     See  Debts. 

PREFERENTIAL  PAYMENTS  IN  BANKRUPTCY,  772,  ibid.  n.  (/). 

PREROGATIVE  OF  CROWN,  312.     See  Bastard,  Croivn. 

PRESENTATION, 

next  to  a  church,  517  et  seq.     See  Church. 

PRESIDENT 

of  Probate  Division  to  have  power  to  make  rules,  231. 

PRESUMPTION  OF  DEATH,  227,  325,  379,  644,  959,  1152. 

PRESUMPTION  OF   LAW.      See   Eindence. 

PRIMARY  SENSE, 

construction  of  words  in,  841. 

PRINCIPAL, 

deatli  of,  revokes  authority  of  agent,  1337. 

agent  cannot  sue  executor  of,  for  acts  done  after  his  death,  1337. 

PRIORITY^     See  Creditor,  Debt. 

of  creditors  to  legatees,  1077   et  seq. 

of  creditors  inter  se,  762  et  seq. 

as  between  two  judicial  acts  done  on  the  same  day,  795,  n.  (a). 
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PRTSONEE, 
of  war, 

Wills  made  by,  stat.  28  &  29  Vict.  c.  72... 308. 

PEIZE  MONEY, 

payment  of,  to  representatives  of  deceased,  371,  372.     See  Soldiera^ 
>Seam  en . 

PEOBATE.     See  Will,  Court  of  Probate. 
what  it  is,  201. 

is  an  acceptance  of  trusts  by  executors  appointed  trustees,  1417. 
must   be   obtained   in    the   Court   of    Probate,   202.      See   Court    of 
Probate. 
prescriptive  jurisdiction  of  some  lords  of  manors  to  grant  probate 
under  the  old  law,  201. 

relation  of,  to  testator's  death,  207. 

subsequent  grant  of,  to  be  made  where  original  Will  is  deposited, 

210. 
in  fac-simile,  234,  298,  453  et  seq. 
revocation  of,  299,  457. 

Of  what  instruments  if  is  necessary,  300. 

ol  codicil  revoking  or  confirming  former  Will,  300. 

mixed  Will  of  lands  and  goods,  301. 

Will  of  lands  only,  prior  to  and  since  Land  Transfer  Act,  1897... 

300. 
mode  of  proving  devise  of  lands,  302. 

Will  of  married  woman  under  power  to  appoint  real  estate,  301. 
where  it  is  doubtful  whether  all  the  property  is  freehold,  302. 
of  Will  made  in  execution  of  a  power,  302. 

by  feme  covert,  301.     See  Husbnml  ami  Wife. 
of  sealed  packets  directed  by  testator  not  to  be  opened,  302. 
of  contingent  Will,  131. 

even  though  contingency  has  not  occurred,  131. 
not  of  a  deed  declaring  a  trust  of  a  bequest  by  Will,  303. 
nor  of  Will  appointing  guardians,  304. 
nor  formerly  of  Will  giving  legacies  out  of  real  estate,  304. 
nor  formerly  of  Will  of  lands  converted  in  equity,  305. 
nor  formerly  of  proceeds  of  sale  of  realty  liable  to  be  laid  out 

in  land,  507,  n.   («).     See  Conversion. 
nor  of  Will  of  deceased  sovereign,  10,  11,  206. 
of  part  of  a  Will,  30,  290. 

of  instruments  not  purporting  to  be  testamentary,  79. 
of  lost  Will,  114,  292. 
bare  nomination  of  executors  entitles  the  paper  to  probate,  151, 

301. 

What  the  executor  may  do  before,  213  rt  seq.    Sec  also  477. 

his  acts  stand  good,  tliough  he  die  without  proving  the  Will,  214. 
if  acts  done  before  probate  are  relied  on,  a  subsequent  probata 

must  be  shown,  215. 
he  cannot  maintain  actions,  215. 

except  ho  has  liad  actual  possession,  21('). 
nor  can  his  grant<)e,  217. 
he  cannot  move  for  new  trial,  673. 

but  he  may  commence  an  action,  21S,  l.')22.     See  1500. 
in  some  cases  he  may  avow  or  do<'laro,  218. 
he  ma}-  present  a  petition  in  banlcniptcy,  219. 

but  cannot  get  a  receiving  order,  219. 
he  may   present  a   winding-up   petition   under   Companies   Act, 

219. 
he  may  be  sue<l,  219. 
if  ho  die,  his  executor  shall  not  he  executor  to  tlio  first  testator, 

220. 
if  he  has  administeretl  he  will  he  liable  even  though  administra- 
tion committed  to  another.  210,  n.  (0- 
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FROBATIl— continued. 

In  which  of  the  Ecclmiastical  Courts  it  uy(S  to  he  obtained  under  the 
old  law,  201,  202. 
generally  before  the  bishop  of  the  diocese  where  testator  dwelt,  202. 
peculiars,  202. 

the  archbishop's  prerogative  wliere  there  were  bona  notabilia, 
202.     Sec  Bona  notabilia. 
By  whom  the  Will  must  be  proved,  221  et  seq. 
the  executor  may  be  cited  to  prove,  191,  221. 

at  the  instance  of  any  party  having'  an  interest,  221. 
the  holder  of  a  Will  may  be  cited  to  produce  it,  222. 
ho  cannot  dispute  the  jurisdiction,  224. 

an  attorney  has  no  lien  upon  the  Will  of  his  client,  224. 
When  the  Will  is  to  be  proved, 

the  testator  maj'  record  and  register  his  Will  in  his  lifetime,  226, 
time  when  executor  ought  to  prove,  226. 

stat.  55  Geo.  III.  penalty  for  administering  without  proving 
within  six  months,  226,  732. 
probate  not  to  issue  until  after  seven  days  from  death 

of  the  deceased,  227. 
after  the  lapse  ot  three  years,  227. 
delay,  how  to  be  accounted  for,  227. 
Manner  of  obtaininr/  probata.     See  also  Court  of  Probate. 
in  coninaon  form,  229,  233. 

when  affidavit  necessary,  233. 

attestation  clause  imperfect,  233. 

Will  exhibiting  obliterations  and  alterations  unattested  on 

the  face  of  it,  233. 
after  citation   of   persons    interested   to   propound   a   later 
paper,  234. 
in  solemn  form  or  per  testes,  235  et  seq.     See  Appeal. 
under  the  practice  before  1857... 235. 
under  the  practice  since,  235. 

the  executor  may,  after  proof  in  common  form,  be  cit^ed  to 
prove  per  testes,  236. 
whether  any  limit  of  time,  236,  n.  (6). 
procedure,  237,  n.   (/). 
by  next  of  kin,  who  has  received  a  legacy,  238. 

legatee  who  has  renounced  administration  with  the  Will 
annexed,  239. 
executor  may  deduct  costs  of  proof  in  solemn  form  out  of 

estate,  237,  n.  (/). 
when  next  of  kin  liable  to  costs,  241,  242. 
when  executor  of  a  prior  Will,  242. 
when  heir-at-law,  244. 

a  creditor  who  has  obtained  letters  of  administra- 
tion not  liable  to  costs,  240. 
costs  when  action  tried  by  jury,  243. 
when  an  executor  ma}'  re-propound,  466. 
the  executor  may  himself  prove  in  solemn  form  in  the  first 
instance,  237. 
in  such  case,  a  next  of  kin  cannot  call  for  proof  if  privy 
to  suit,  239. 
a  creditor  cannot  dispute  the  validity  of  a  Will,  240. 

unless  administi'ation  has  been  granted  to  him,  240. 
a  legatee  cannot  set  up  a  Will  pronounced  against  after 
being  litisrated   bv   next    of  kin,   or  by  the   executor  of 
another  Will,  24l'. 
heir,  &c.  must  be  cited  when  a  Will  is  proved  in  solemn 

form,  243,  449. 
where  the  validity  of  the  Will  is  decided  on.  the  decree  of 
the  Court  is  to  be  binding  on  the  persons  interested 
in  the  real  estate,  244. 
provided  they  have  been  cited,  244. 
heir  who  has  been  cited  not  generally  liable  to  costs,  244. 
how  the  order  for  citation  of  the  heir  is  to  be  obtained,  244. 
of  the  Wills  of  seamen  and  marine'?,  306  e*  sen.     See  Seamen. 
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TUOBATE— continued. 

Manner  of  obtaining  probate — continued. 

of  the  Wills  of  foreigners  and  Englishmen  domiciled  abroad, 
263  et  seq. 
when  probate  here  necessary,  206,  n.  {m),  1547. 
if    testator,    domiciled    abroad,    left    no    property    in    this 

country,  Will  need  not  be  proved  liere,  263. 
if  foreign  executor  wishes  to  institute  suit  iiore,  he  must  be 
constituted  personal  rejjresentativo  by  the  Probate  Divi- 
sion, 26i.  ■ 
effect  of  resealing  Irish  probates,  Scotch  confii-mations,  and 

colonial  grants,  206,  263. 
according  to  what  law  their  validity  shall  be  decided,  269 

ci  seq. 
when  made  under  a  power,  of  property  in  this  country,  278. 
of  Will,  where  estate  under  100^,  through  the  County  Court, 

212.     See  County  Court. 
evidence  in  testamentary  causes,  245   et  seq.     See  Evidence. 
rules  of  evidence  in  Common  Law  Courts  to  be  observed  in 

the  Court  of  Probate,  245. 
competency  of  witnesses,  246. 
of  executor,  240. 
of  witnesses  and  parties,  246. 
witnesses  may  be  examined  vivci  voce,  246. 
how  evidence  is  to  be  taken  in  contentious  matters,  246. 
Court  !nay  issue  commissions,  or  give  orders  for  examination 
of  witnesses,  246. 
attesting  witnesses,  247. 
not  necessary  to  call  both,  247. 
proof  of  handwriting,  248. 

on  pi'oof  of  signing,  instructions  and  Icnowledgo  of  contents 
presumed,  248. 
where  legatee  writer  of  his  own  legacy,  249. 
where  testator  is  blind,  or  cannot  read,  249. 
where  capacity  of  testator  is  doubtful,  250. 
proof  of  handwriting  of  the  attesting  witness  only,  sometimes 

sufficient,  250. 
seaman's  Will  in  favour  of  his  agent,  250. 
parol  evidence  of  the  testator's  intention,  250 — 252. 

receivable  to  explain  an  ambiguity  on  the  factum,  251. 
what  is  such  an  ambiguity,  251. 
it  must  be  on  the  face  of  the  instrument,  252. 
it  must  be  completely  removed  by  the  proposed  proof, 
252. 
since  Wills  Act  omissions  in  Wills  cannot  be  supplied,  253. 

See  847. 
but  words  inserted  by  mistake  nmy  bo  omitted,  253. 
although  words  cannot  bo  inserted  or  substitutotl,  256. 
and  mistakes  of  copyist  cannot  be  corrected,  256. 
verdict  in  an  action  brought  to  try  the  valiflity  of  a  Will  as  to 

rcaltj-  not  admissible  in  a  testamentary  ciuiso.  2")7. 
when  the  declarations  of  the  testator  are  admissible  in  evidence, 

257. 
to  rebut  presumption  that  unaH:ested  alteration."!  were  mado  after 
execution,  de;larations  made  before,  but  not  after,  execution  of 
Will  admissible,  257. 
to  prove  contents  of  a  lost  Will,  dcclaraMons  made  eontompora- 

neousl}'  with  or  prior  to  oxccution  n<linissible,  258. 
whetlier  declarations  made  after  execution  arc  admissible  cannot 

bo  considered  settled,  258,  259. 
evidence   of   contents    of   destroyed    Will,    nninin    rrvocatufi,   in- 
admissible, 258. 
execution  or  fnrlur.i  of  a  Will  caiiiiot  b"  ])rove<l  by  hoar.my,  262. 
declarations  of  testator  admissible  for  proving  a(ll»oron<>c,  263. 
rule  as  to,  where  testator  makes  one  Will  of  foreign  and  one  of 

English  assets,  269. 
of  Will  of  British  subject  made  out  of  Unit^^i   Kinnrdoni,  wlif^n 
granterl.  11<^. 
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J^ROBATE— continued. 

practice  of  the  Court,  283  et  seq. 

citation  of  parties  interested,  by  next  of  kin  contesting  a  Will, 

466. 
when  costs  decreed  out  of  the  estate,  284. 
re-propounding  a  Will  by  executor,  466. 
probate  may  bo  granted  in  part,  290. 

but  the  Court  cannot  expunge,  290.     But  see  253. 
whether  the  probate  should  incorporate  papers  referred  to 
by  the  Will,  72  et  seq. 
probate  of  a  lost  Will,  112,  292. 
probate  in  a  right  name  to  an  executor  wrongly  named  in  the 

Will,  291. 
probate  of  a  Will  fraudulently  cancelled,  or  becoming  illegible, 
293. 
cancelled  by  testator  when  non  compos,  294. 
double  probate,  where  there  are  several  executors,  295. 

several    executors    with    distinct    powers,    or    for    distinct 
portions  of  time,  295. 
new  probate  in  case  of  executor  of  executor,  not  required,  297. 
probate  in  case  of  executor  named  only  in  a  codicil  of  both  the 

Will  and  codicil,  296. 
probate  of  a  Will  cannot  be  granted  during  a  contest  as  to  the 
validity  of  a  codicil,  296. 
unless  by  consent,  296. 
probate  of  a  Will  of  feme  covert,  38  et  seq.,  297.     See  Husband 
and  Wife. 
form  of  such   probate  before   Married   Women's   Property 
Act,  297. 
since  Married  Women's  Property  Act,  297. 
limited  probate,  46,  297. 

adnrinisiratio  cceierorum,  298. 
probate,  making  out,  298. 

probate  of  Will  in  foreign  language,  299,  452. 
probate  of  Will  in  fac-simile,  234,  299. 
practice  where  probate  is  lost,  299. 
mandamus  to  compel,  cannot  be  issued  since  Judicature  Act,  299. 
of  Will?;  of  seamen  and  marines,  306.     See  Seamen. 

Evidence  of  the  grant, 

what  is  sufficient,  1511. 

where  there  are  several  executors,  1513. 
where  probate  is  lost,  299,  1512. 
proof  of  revocation  of,  1512. 

Effect  of, 

operates  as  to   the  authentication   of  the  executor's  title,  206, 

1511  et  seq. 
is  an  acceptance  of  trusts  where  executor  appointed  trustee,  1417, 
as  to  what  facts  conclusive,  442,  1514. 

as  to  a  Will  and  codicil  being  distinct  instruments,  442,  1036, 
in  what  cases  a  Court  of  Equity  will  interfere,  442  et  seq. 
cases  where  it  is  not  conclusive,  447  et  seq. 

alterations  in  the  law  as  to  the  efEect  of  probate  on  real  estate 
since  the  Court  of  Probate  Act,  226,  243,  449  et  seq. 
where  Will  affecting  real  estate  is  proved  in  solemn  form,  or 
is  contested,  the  heir  and  persons  interested  in  tlie  real 
estate  must  be  cited,  244,  449,  450. 
where  Will  is  proved  in  solemn  form,  &c.,  the  decree  of  the 
Court  is  binding  on  persons  interested,  in  the  real  estate, 
450. 
heir  in  certain  cases  not  to  be  cited,  and  where  not  cited,  not 

to  be  affected  by  probate,  450. 
probate  or  office  copy  to  be  evidence  of  Will  in  suits  con- 
cerning real  estate  save  where  the  validity  of  the  Will  is 
put  in  issue,  451. 
costs  of  production  and  proof  of  original  Will,  452. 
provisions  of  the  Land  Transfer  Act,  1897,  relating  to  probate 
and  letters  of  administration  in  respect  of  real  estate,  452. 
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^nOBATE— continued. 
Effect  of — continued. 

how  far  the  original  Will  may  be  referred  to,  in  order  to  correct 

inaccuracies  in  the  probate,  452 — 456. 
translation  of  foreign  Will  in  probate  not  conclusive,  452. 
Limited   grant,    169    et    seq.,   295    et    seq.      See   Executor,   limited 

executor — Administration,  temporary  and  limited. 
Extent  of,  ; 

does  not  extend  to  foreign  assets,  267. 
Hevocation  of,  299,  457   et  seq. 
upon  citation,  457. 
upon  appeal,  458.     See  Appeal. 

second  grant  of  probate  without  revoking  the  first,  458. 
what  are  sufficient  grounds,  459  et  seq. 
what  are  not  sufficient  grounds,  464  et  seq. 
how  far  a  party  who  has  once  propounded  a  Will  and  with- 
drawn, barred,  466. 
executor  who  has  proved  in  common  form  cannot  as  executor  seek 
revocation,  466. 
nor  can  an  executor  of  an  executor,  466. 
citation  by  next  of  kin,  contesting  a  Will,  of  parties  interested, 

466. 
of  Will  of  one  falsely  supposed  to  be  dead,  467. 
how  proved,  1512. 
consequences  of,  468  et  seq. 

where  the  grant  is  void,  468. 

voidable,  469. 

distinction  between  suit  by  citation  and  appeal,  473. 

payment  to  executor  under  void  probate  is  a  discharge,  441, 

468,  474,  1514. 
recouping  in  damages  for  debts  paid,  &c.,  in  the  course  of 

administration,  476. 
abatement  of  suit  formerly,  475. 

,no  abatement  since  Judicature  Act,  475. 
modern  practice,  475. 

order    for   carrying   on   proceedings,    475. 
where  judgment  obtained  leave  to  issue  execution 
may  be  obtained,  475. 
pleading  by  admini.sti-ator  after  administration  revoked,  476. 
of  Will  made  under  a  power,  42,  302. 

where  testator  domiciled  abroad,  278. 
of  Will  of  married  woman  made  under  a  power,  &c.,  42,  297.     See 

Husband,  and  Wife. 
expenses  of,  priority  of  payment  in  administration  of  the  assets,  762. 

PROBATE  DIVISION.     See  Court  of  Probate. 

PEOBATE  DUTY.     Sec  Estate  Dut>j.     [See  also  9th  Edition  of  tliis 
work.] 

PROCESS.     See  Claim.  Beme^lies. 
in  an  action  by  executor,  &.C., 

formerly  need  not  state  his  special  character,  1498. 
now,   by   R.    S.    C,    indorsement   of   claim   must  show    in    what 
capacity  he  sues,  1498. 
in  an  action  against  executor, 

he  must  be  named  executor  in  the  indorsement  of  claim,  M9S, 

1552. 
service  on  one  of  two  oxcoutors  in  possession  is  sufficient  in  an 
action  of  cjeetment,  1552. 
when  claims  by  or  against  oxocutors  may  be  joined  with   personal 
claims,  1499. 

PRODUCTION  OF  P.\PE«S, 

rule  as  to,  rospectinsr  executors,  1603. 

of  Will  from  Probate  Rc^oristry.  221.  298.  n.  C/7"),  302. 

of  testament-ary  papers  may  be  enforced  by  Court,  222,  223. 


1812  INDEX. 

PROFERT, 

of  letters  testamentary,  &c., 

unnecessary  since  the  C.  L.  P.  Act,  1500. 

PROMISSORY  NOTE.     See  Bill  of  Exchange. 

given  or  endorsed  to  executor  he  may  declare  upon  it  as  such,  659, 

660. 
payable  to  testator  may  be  endorsed  by  executor,  704. 
endorsement  of,   by   executor   in   his   representative  capacity,   1403, 

n.  (w). 
where  drawee  dead,  may  be  treated  as  dishonoured  or  presentment 

made  to  executor,  705. 
where  presentment  to  be  made  in  such  case,  705. 
made  payable  at  a  time  certain  after  death  of  testator  carries  interest 

from  date.  1393. 
given  to  testator  cannot  be  se+.  aside  after  his  death  by  uncorroborated 

evidence  of  its  maker,  1592. 
given  to  testator  assets,  though  he  declared  he  never  would  enforce  it, 

1287,  n.  (A), 
given  by  a  stranger  for  the  debt  of  one  deceased,  182,  1401,  n.  («). 
wJicre  assets  lent  by  one  of  co-executors  on,  who  should  sue,  1428, 

n.   (c). 
payment  on,  by  executor  of  joint  maker  wdll  not  take  case  out  of 

statute  of  limitations  against  survivor,  1560. 

PROPERTY, 

what  passes  under  bequest  of,  931,  936. 

PROTECTION   ORDER.     See  Hvsband  and   Wife. 

Will  of  feme  covert  of  property  acquired  after,  48,  580. 

administration  to  wife  dying  after,  321. 

estate  vested  in  wife  as  executrix  after,  687. 

wife  entitled  to  payment  of  a  legacy  bequeathed  to  her  after,  1151. 

PROTECTOR, 

of  a  settlement,  executor  or  administrator  cannot  be,  in  respect  of 
estate  as  such,  490. 

PROVIDENT  SOCIETY, 

when  representation  not  necessary  to  member  of,  374. 

PUBLICATION, 

none  requisite  under  the  Wills  Act,  65. 

PUBLIC  POLICY, 

gifts  void  as  against,  1010,  n.  (I),  1020  et  seq. 

PUBLIC  TRUSTEE, 

may  accept  probate,  358. 

may  apply  for  letters  of  administration,  358. 

fees  of,  are  expenses  of  administration,  764,  n.  (Ji). 

PUR  AVTEn  VIE  ESTATE,  524.     See  Estate  imr  Auter  Vie. 

PURCHASE, 

by  executor,  of  assets,  bad,  699,  1470,  1637,  n.  Cy). 

words  of,  or  of  limitation,  523,  537,  856,  876.     See  also  Substituted 

Legatee. 

PURCHASER, 
for  value, 

sale  to,  by  administrator,  where  Will  concealed,  hold  good,  469. 
sale  of  real   estate   to,   by    executor,   498   et   seq.      See  Estate, 
quantity  in  possession. 
generally  not  bound  to  see  to  application  of  purchase-money  on  sale 
by  executor,  502,  693  et  seq. 
of  specific  legacy  after  executor's  assent.  694,  n.  (t). 
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QUAI!E  IMP  EDIT.     See   Church. 

lies  for  executor  for  disturbance  in  testator's  time,  610. 

whether  testator  had  a  chattel  interest  in  the  advowson,  or 
was  seised  in  fee,  scmble,  610,  n.   (J^). 
for  disturbance  in  his  own  time,  657. 
when  it  lies  for  husband,  who  survives  his  wife,  in  respect  of  her 
advowson,  654. 
whether    executor    may    maintain^,    without   showing    fortii    tiie 

Will,  218,  n.   (o). 
damages  recovered  on,  by  executor  assets,  1284. 

QUEEN.     See  King. 

the  Queen  Consort  may  raalce  a  Will,  10,  50. 

even  apart  from  Married  Women's  Property  Act,  10,  50. 

QUEEN  ANNE'S  BOUNTY, 

corporation  of,  may  hold  and  take  land  in  mortmain,  834. 


RABBITS, 

when  they  pass  to  executor,  539. 

RAILWAY   DEBENTURES.      See   Stocl-    of   Bailway    Company. 
interest  on,  apportionable,  633. 
what  words  in  a  Will  will  pass,  943. 

RATES,  I 

mortgage  of,  whether  within  Mortmain  Acts,  821. 

RATIFICATION, 

of  Will  by  codicil  ratifies  former  codicils,  6,  n.  (j)). 

qucere  whether  can  be,  of  ineffectual  revocation  of  Will,  102. 

by  legatee  of  payments  made  during  his  infancy,  1136. 

RATIONABILl  PARTE  B0N0RU3I, 
writ,  de,  2. 


READ, 

proof  of  a  Will  made  by  a  person  who  cannot  read,  14,  249. 

READY  MONEY, 

what  passes  by  bequest  of,  940,  n.  (o). 

REAL  ASSETS.     See  Assets. 
what  are,  1297  et  seq. 

for  payment  of  simple  contract  debts  (3  ic  4  Will.  IV.  c.  104). 
1301  et  seq. 

REAL  ESTATE, 

devisability  of,  how  affwted  by  the  feudal  law,  2. 
by  means  of  feoffments  to  uses,  2. 
under  Statute  of  Wills,  32  lien.  Vlll.  c.  1...3. 
of  equitable  as  well  as  legal  eatat«,  3. 
under  Wills  Act,  1837... 3. 
devolution  of,  under  Land  Transfer  Act,   1897... 3.   1673. 
definition  of,  for  purposes  of  Part  1.  of  I. ami  ''i'rjinsfer  Act,  1897.. 

494. 
probate  of  Will  of.  only,  where  no  executor  nppnint^Ml,  301. 
which   goes  to   the   executor,   498   ct   seq.     Sot-   Kstnt/',   quntitify  u' 
posses." I'o II — Coiwersinn — Purefunser — Land  Transfer  Act,  1897. 
charge  of  debts  on,  500,  503. 
legacy  ciiarged  on,  when  it  vests,  999  rt  seq. 
contract  to  purchnso,  liability  of  executor  on,  1379. 
contracted  to  l>o  sold,  devolution  of,   1380. 

what,  words  will  pass,  931.  n.  (/>).     Sm'  842.  n.  (r),  937.  n.  (r), 
1199,  n.  (w). 
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EEAL  ESTATE— continued. 

which  goes  to  the  executor — continued. 

when  probate  evidence  of  devise  of,  226,  301,  450.    See  Probate, 

effect  of. 
costs  of  production  of  original  Will  in  actions  as  to,  224. 
costs  of  administration  of,  1661,  1675. 
Probate  Division  cannot  order   payment   of   costs   out  of,  284, 

n.  ((?).  I 

held  to  include  leaseholds,  842.     See  Construction. 
Will  of,  formerly  need  not  be  proved,  301.     See  Probate. 

unless  it  appointed  executors,  301. 
who  entitled  to  maintain  action  for  administration  of,  1620,  ibid. 

n.   ic). 
devolution  of,  under  Land  Transfer  Act,  1897... 494,  1297. 

before   legal   representative   constituted,    if    none   existing", 
480. 

REAL  EEPRESENTATIVE, 
establishment  of,  1673. 

devolution  of  legal  interest  in  real  estate,  1673. 
provisions  ot  Land  Transfer  Act,  1897... 1673. 
provision  for  transfer  to  heir  or  devisee,  1675. 
appropriation  of  land  in  satisfaction  of  legacy  or  share  in  real  estate, 

1676. 
liability  for  duty,  1677. 

RECEIPTS, 

by  one  executor,  708. 

by  person  appointed  by  executor,  1442. 

liability  of  executor  joining  in,  for  sake  of  conformity,  1457,  1460. 

"  RECEIVABLE," 

construed  "  received,"  849. 

RECEIVER, 

appointment  of,  in  case  of  a  bankrupt  or  insolvent  executor,  157, 
1596. 
not  in  the  mere  case  of  an  executor  in  mean  circumstances,  157, 
1596. 
appointment  of,  to  whom  trustee  of  bankrupt  executor  shall  account, 

485. 
appointment  of,  takes  effect  on  perfecting  of  security,  801,  n.  (e). 
appointment  of,  when  it  bars  executor's  right  of  retainer,  800. 
appointment  of,  not  made  in  order  to  interfere  with  executor's  right 

of  retainer,  801,  1595. 
appointment  of,  by  Probate  Division  pending  probate,  1595,  1665. 
of  real  estate,  may  be  appointed  by  Court  of  Probate  pendente  lite, 
405. 
Court  may  require  security  from,  406. 
Court  may  direct  remuneration  to,  407. 
appointment  of,  by  Chancery  Division  will  not  prevent  Probate  Divi- 
sion granting  administration  pendente  litCj  406. 
Chancery  Division  will  not  now  appoint,  if  administration  pendente 

lite  m'ight  be  obtained,  409,  1595.     See  1665. 
will  not  be  appointed  merely  to  deprive  executor  of  right  of  pre- 
ference, 1595. 
nor  merely  on  the  ground  of  the  executor's  poverty,  1596. 
appointment  of,  in  case  of  improper  conduct  by  executor,  1596. 
jurisdiction  of  the  Court  over  the  representatives  of,  1596. 
executor  of,  when  liable  to  account,  1596. 
procuring  appointment  of,  and  an  account  of  assets  waives  admission 

of  assets,  1609,  n.  (e). 
and  manager  in  administration  action,  principle  of  Dowse  v.  Girton 
applies  to,  1619. 

RECITAL, 

erroneous,  in  Will,  how  far  binding,  850,  955,  956,  1049. 
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RECOGNIZANCE, 
what  it  is,  779. 

will  survive  to  wife,  641,  n.  (a), 
liability  of  executor  upon,  1352. 
its  priority  in  order  of  payment  by  executor,  779. 
it  must  be  enrolled,  779. 

if  not  enrolled,  it  ranks  as  a  bond, '779. 
enrolment  of,  by  order  of  Court,  779. 
for  a  future  or  contingent  debt,  782. 
in  the  nature  of  a  statute  staple,  781. 
now  obsolete,  779. 
its  rank  as  to  payment,  779. 
registration  of,  necessary  to  make  it  a  charge  on  land,  777. 

RECOVERY, 

of  land,  action  for.     See  Ejectment. 

RECTIFICATION, 

of  mistakes  in   Will   in   the   probate,   253   et  seq.,   290.      See  also 

Probate,  manner  of  obiaining. 
of  mistakes  in  Will  by  Court  of  Construction,  850.    See  Construction. 

RECTOR.     See  Apportionment,  Church,  Dilapidations,  Tithes. 

REDEMPTION,  EQUITY  OF, 

purchase-money  of,  wliether  a  charge  on  real  or  personal  assets,  1311, 

ibid.  nn.    (w),   {n),   1315. 
redemption  of  assets  by  executor,  1274. 

REFUNDING, 

of  legacies,  1189  et  seq. 

when  executor  can  make  a  legatee  refund,  1190. 
when  a  creditor  can,  1191.     See  also  1081. 
as  against  purchaser  for  value  from  exwutor  legatee,  1192. 
when  one  legatee  can  make  anotlier,  1192. 
legatee  refunding  not  charged  witli  interest,  1193. 
no  action  at  law  lies  to  compel,  1548,  n.  (e). 
of  money  received  by  executor, 

if  improperly,  he  must  refund,  though  ho  has  paid  it  away  to 
creditors,  1490. 

REFUSAL, 

of  office  of  executor,  191   et  aeq.     Sec  denunciation. 

REGIMENTAL  DEBTS, 

preferential  payment  of,  770. 

REGISTRATION, 

of  judgments,  776  et  seq.     See  Judgments. 

of  executor  of  shareholder  of  company,  1365 — 1367. 

REGISTRY.     See  Court  of  Probate. 
of  Probate  Court, 

deposit  of  Will  ui,  224,  226. 

how  a  Will  may  be  procured  from,  for  tlio  purpoeo  of  ovidonoe, 

224.     Seo  Production  of  Papers. 
district  registries  under  control  ot  Probate  Court,  229. 

REJl^CTION.     Seo  Rrpugnant  Condition. 

of  words  in  Will  for  purposes  of  construction,  847. 

RELATION, 

buck  of  title  of  personal  repre?cntativo,   477   et  seq.     See  alio  213 
et  srq. 
of  administrator,  478  et  saq. 
where  deceased  had  only  a  special  property,  482,  497. 
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RELATIONS, 

who  entitled  under  description  of,  in  a  Will,  883. 
"  poor  relations,"  884. 
"  near  relations,"  884. 
"  nearest,  relations,"  885. 
"  relations  "  of  a  particular  name,  886. 
"relation"  construed  next  of  liin,  885. 
when  per  capita  and  when  per  stirpes,  883,  n.  (<),  1253,  n.  (6). 

RELEASE, 

of  debts  by  le<^acies,  1048. 

bv  appointing  debtor  executor,  1053. 

RELIEF, 

due  from  t-estator  to  lord  of  manor,  executor  may  be  sued  for,  1333. 
due  to  testator  as  lord,  executor  may  sue  for,  636. 

REMAINDER.     See  Ji:state  for  Life,  Tenant  for  Life. 
estates  by,  vest  in  executor,  536,  666. 

lease  for  life,  remainder  to  executors  of  lessee,  536,  664. 
suits  accruing  by,  to  executors,  664. 
rights  of  legatee  in  remainder,  as  against  legatee  for  life,  1116  et  »eq., 

1437.     See  Conversion. 
death  of  person  entitled  in,  before  life  estate  ceases,  causes  no  lapse, 

991,  n.  (o),  992,  n.  (p),  993  et  seq. 
whether  gift  in,  or  substitutionary,  881. 

REMEDIES, 

for  executors  and  administrators, 
at  law, 

instances  where  the  executor  has  not  the  remedy,  1494. 
executor  of  one  of  two  joint  obligees,  &c.,  1494. 

seats,  where  the  interest  is  several,  1495. 
executor  of  joint  tenant  of  injured  property,  1496. 
executor  of  solicitor  bringing  action  on  his  bill,  1496. 
taxation  thereof,  1496. 
process,  1498.     See  Process. 
parties,  1497.     See  Parties. 
indorsement  of  writ,  1498. 

foi-merly  writ  need  not  state  plaintiff  to  be  executor,  1498. 
under  R.  S.  C  representative  character  must  beshov/ii,  1498. 
executors  may  sue  and  be  sued  as  representing"  estate  without 

joining  other  persons,  1498. 
claims  by  or  against  executor,  as  such,  may  be  joined  with 

claims  by  or  ag-ainst  hun  personally,  1499. 
when  executor  must  claim  as  such,  1498. 

profert  unnecessary  since  Common  Law  Procedure  Act, 

1500. 
oyer  of  letters,  &c.  abolished,  old  law,  1500. 
how  defendant  is  to  protect  himself  if  plaintiff  executor 
sues  without  having  proved  the  V/ill,  1500. 
pleas,  1501  et  seq.     See  Pleas. 
set-off,  1501.     See  8et-of. 

statute  of  limitations,  1505  et  seq.     See  Liinitaiions. 
evidence,  1511  et  seq.     See  Evi'l'^ncp. 

what  is  sufficient  proof  of  plaintiff  being  executor,  1511 
et  seq.     See  451.  : 

where  necessary,  1511. 
of  plaintiff  being  administrator,  1513. 
costs.  1515  et  seq.     See  Costs, 
audita  querela,  1516. 

now  abolished  by  the  Judicature  Acts,  1516. 
proceeding  in  lieu  of,  1516. 
County  Court  "Act,  1517. 

presentment  of  bill  of  exchange  by  executor,  1517. 
bj'  distress,  689,  690  et  seq.     See  Distress. 
remedy   on  judgment  obtained  by  testator,   1516. 
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REMEDI ES — contin  ued. 

for  executors  and  administrators — continued, 
at  law — continued. 

remedy  for  administrator  who  has  taken  out  administration 
on  taith  of  promise  of  plaintiff  not  to  sue  for  breach  of 
covenant,  1351. 
in  equity, 

general  rights  of  executor,  1518. 

application   of     maxim    actio    personalis   moritur    oitai 

persona,  1518. 
action  to  protect  literary  property  of  deceased,  1518. 
or  trade  mark,  1518,  n.  (c).     See  609. 
rights  peculiar  to  executor,  1519. 
not  retainer  and  set-otf,  1519. 
right  to  pay  statute-barred  debt,  1519. 

statute  of  limitations  may  be  set  up  against  executor,  1510. 
infancy   of   cestui    que   tnist   will    not   prevent  statute 

running,  1520. 
statute  runs  from  death,  not  grant  of  letters,  1520. 
proceedings  against  executor  in  foreign  Court  may  be  re- 
strained, where  persons  wathin  jurisdiction,  1520. 
when  a  creditor  will   be   restrained   from   proceeding  on  a 

judgment  after  administration  granted,  1521. 
when  one  executor  can  sue  another,  1522. 
executor  or  administrator  may  commence  proceo-dings  before 

grant  of  probate  or  letters,  1522. 
what  is  sufficient  proof  of  death  of  testator,  1522. 
parties,  1523.     See  Parties. 

executor  cannot  sue  or  defend  in  forma  pauperis,  1523. 
proceedings    by    originating    summons,    1523    et    seq.      Sec 

Origimtting  Summons. 
executor  may  pay  trust  moneys  or  ti'ansfer  stocks,  iScc,  into 
Court,  1538  et  seq.     See  Trustees. 
may  distribute  assets  after  due  notice  to  creditors  and 

others,  stat.  22  4:  23  Vict.  c.  35,  9.  29.. .1542. 
may  apply  to  Judge  of  Chanceiy  Division  for  opinion, 
&c.,  in  management  of  trust  property,  1543. 
salvage  cases,  1544. 

sale  of  testator's  businc-s  to  a  company,  1544. 
Court    may    restrain    proceedings    against    executors,    1520 
et  seq. 
against  executors  and  administrators, 

foreign  executors.  1547.     See  1275  et  seq. 
at  law, 

an  action  did   not  formerly   lie  where  testator  could  have 

waged  his  law,  1548. 
action  of  debt  on  simple  contract,  1543. 
action  of  account,  1548. 
no  action  lies  for  a  legacy,  1548. 

unless  in  consideration  of  forbearance,  1401. 
secus,  as  to  a  specific  legacy,  1549. 
where  he  ceases  to  hold  the  legacy  as  executor,  1549. 
under  100^.  in  County  Court,  1550. 
parties,  1550.     See  Parties. 
procc^sa,  1552.     Sec  Process. 
statement  of  claim,  1552. 
how  defendant  cliargetl  as  executor,  1553. 
joinder  of  counts,  1553. 

claims   against   executor   a^    such    may    b<>   join(vl   wit?! 
claims  against  him  personally,  1553.     Sec  1499. 
plea.s,  1554  et  seq.     Seo  Plrnn. 
by  several  executors,  1554. 
ne  unqueti  executor.  1555. 

r-vidonco  on  issue  joincvl,  1555. 
by  administrator  whoso  lottors  arc  revoked,   I."'!, 
fitatute  of  limitations.  1557  ct  seq. 
set-otf,  15G3. 
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liEMEDJBS— continued. 

against  executors  and  administrators — continued, 
at  law — continued, 
pleas — continued. 

■plene  admin istravit,  1564. 

'plene  administravit  prccter,  1566,  1567,.  n.  (jr). 

replication  to,  1568. 
evidence  on  issue  joined,  1569. 
of  executor's  bankruptcy,  1554. 
retainer,  1568. 
judgment,  1575  et  seq.     See  Judgment. 
on  a  plea  ot  plene  administravit ,  1576. 
of  assets  in  future,  1577. 
costs,  1578.     See  Costs. 

on  judgment  of  assets  in  future,  1578. 
proceedings  on  judgment  against  executor,  1578. 
by  fieri  facias,  1578. 
by  attachment,  1578,  n.  (h). 
by  scire  fieri  inquiry,  1579. 
by  action  of  debt  suggesting  a  devastavit,  1580.     See 

Devastavit. 
old  practice,  if  te-stator  died  after  execution  sued  out, 
1582. , 
after  judgment  and  before  execution,  1583. 
procedure  under  Judicature  Act,  1584. 
remedy  on  judgment  against  testator,  1582. 
proceedings  in  lieu  of  revivor,  1584. 
proceedings  on   judgment   of   assets   in   futuro,   1584.     See 

Revivor. 
remedy  against  executor  of  executor,  1586. 
County  Courts  Act,  1587. 
remedy  by  distress,  1587. 

entering  judgment  on  warrant  of  attorney,  1587. 
on  cognovit,  1587. 

on  an  award  made  on  reference  by  testator,  1587. 
in  equity, 

what  suits  may  be  brought,  1590  et  seq. 
executors  and  administrators  considered  in  equity  as  trustees, 
1590. 
instances  of  this,  1591. 
right  of  individual  creditors  to  sue,  1591. 
executor  liable  to  be  sued  for  debts  from  moment  of  death, 

1592. 
debtor  of  testator  cannot  sue  to  restrain  action  by  executor 

on  ground  of  intended  misappropriation  of  fund,  1592. 
partifts,  1592  et  seq.     See  Parties. 

protection  of  the  estate  pending  grant  of  probate  or  ad- 
ministration, 1594.     See  405. 
when  application  can   be   made  to  Chancery   Division, 

1595.     See  409. 
claim  for  administration  not  to  be  joined  with  claim  for 

protection,  1595. 
receiver  pendente  lite,  1595.     See  157,  405. 
when  a  receiver  is  appointed  against  an  executor,  1596. 

See  800. 
jurisdiction  over  executor  of  receiver,  1596. 
motion  for  payment  of  money  into  Court,  1596. 
former  limitation  as  to,  1597. 
admission  of  assets  in  executor's  hands,  1597. 
Court  will  only  act  on  admission,  1598. 
how  executor  may  discharare  himself  from  pavment  in, 
1600. 
not  by  showing  unauthorized  payments,  1600. 
reasonable  time  allowed  for  payment  in,  1601. 
relief  on  interlocutory  proceedings,  1601. 
who  entitled  to  ask  for  payment  in,  1602. 
aiiT^lipntions  for,  how  made,  1602. 
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REMEDIES — continued. 

against  executors  and  administrators — continued, 
in  equity — continued. 

applications  for  payment  out,  1602. 

when  by  petition,  when  by  summons,  1603. 
production  of  papers  and  documents,  16U3. 
how  application  for,  to  be  made,  1604. 
power  of  High  Court  to  make  vesting  or  other  orders  in  case 
of  infants,  trustees,  and  other  cases,  1604. 
reconveyance  of  mortgage  lands,  1605. 
lunatic  trustees,  1605. 
orders  vesting  a  right  to  transfer  stock,  1605. 
meaning  of  word  "  trust "  in  Trustee  Act,  1893,  and  Lunacy 

Act,  1890.. .1605. 
appointment  of   new   trustee   and   vesting   order   made  on 

summons,  1606. 
Judicial  Trustees  Act,  1896... 1606. 
duty   of  executor  to  keep   clear  accounts,   1607. 

costs  of  furnishing  accounts,  1607. 
what  executor  liable  to  account  for  under  usual  administra- 
tion decree,  1607. 
on  tooting  of  wilful  default,  1608. 
effect  of  a  judgment  for  administration,  1615. 
when  order  on  footing  of  wilful  default  can  be  made,  1608. 
after  common  administration  decree,    leave   necessary, 

1608. 
how  charge  made,  where  no  pleadings,  1608. 
when  such  order  not  asked  for  at  judgment,  1608. 
proof  of,  1609. 
particulars  of,  1609. 
when  payment  ordered  without  account  taken,  1609. 

when  executor  lias  made  himself   personally   liable  by 

admission  of  assets,  1609. 
what  is  an  admission,  1610. 
payment  of  legacy  not  conclusive,  1611. 
evidence  of  pixjbate  stamp,  1612. 
what  is  a  conversion  of  testator's  estate  by  executor,  1612. 
remedy  for  such  derastavit,  1612. 
following  assets,  1613. 

party  injured  simple  contract  creditor,  1613. 
from  what  time  debt  under  dcvustai'it  due,  1614. 
discretionary  power  given  to  trustees  when  interfered  with. 

1615. 
remedy  of  creditors  against  executor  continuing  testator  s 

business,  1616.     See  Trade. 
uncorroborated  claim  against  deceased,  1619.    Sec  1393. 
administration   action,    1620    et    seq.      See    Admimatration 

Acti-on. 
defences,    1637  et  »eq. 

statute    of   limitations,    1637. 

effect  of  a  trust  for  creditors  or  bonefioiaries,  1637. 

Eoal  Property  Limitation  Act,  1874...  1639. 

money  or  legacy  charged  upon  land  or  rent,  1640. 
construction  of  s.  10  of  the  Act  as  compared  with  s.  25  (2) 

of  Judicature  Act,  1640. 
claims  on  a  trust  of  land  or  rent,  1640. 

as  to  personal  estate,  1640. 
3  &  4  Wm.  IV.  c.  27. ..1641. 

fund  severwl  from  the  general  estate,  1641. 
claims  against  executor  personally,  1642. 
Trustee  Act,  1888...  1642. 

trustee  to  have  benefit  of  statute  of  limitations,  1642. 
from  wlicn  timi»  runs,   1644. 
creditor  chiiming  on  l)elmlf  of  himself  and  others,  1644. 

W.E. — VOL.    II.  "^ 
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REMEDIES — continued. 

against  executors  and  administrators — continued, 
in  eqnity — continued. 

writ  of  ne  exeat  regno,  1645. 
object  of,  1645. 

ag-ainist  a  married  woman,  1646. 
procedure  and  practice  as  to  obtaining,  1647. 
how  limited  by  Debtors  Act,  1648. 
attachment  against  wife  executrix,  1646. 
costs,  1649  et  seq.     See  Costs, 
in  the  Probate  Division, 

compelling  executor  to  account,  &c.,  1663. 

form  of  inventory  and  declaration  in  lieu  thereof,  1664. 

no  suit  for  a  l^acy  to  be  entertained  by,  1664. 

no  suit  by  next  of  kin  for  a  distribution  to  be  entertained 

by,  1665. 
has  power  to  grant  injunction  or  appoint  receiver,  1665. 
is  proper  Division  to  appoint  receiver  before  probate,  1665. 
injunction  by  executor  against  co-executor  before  probate, 
1666. 
in  the  County  Court.     See  County  Court. 

equitable  jurisdiction  to  be  exercised  in  suits  by  creditors, 
&c.,  where  the  estate  to  be  administered  shall  not  exceed 
500^....1667. 
trustees  may  pay  trust  moneys  or  transfer  stock  and  securi- 
ties into  County  Court,  1669. 
transfer  of  suits  to  the  Chancery  Division,  1668. 
transfer  to  County  Court,  1668. 
powers  of  County  Court  judge,  16<38. 
in  wlaich  of  the  County  Courts  proceedings  shall  be  taken, 

1670. 
rules  and  orders,  1670. 
particular  question  may  be  decided  without  administration, 

1670. 
partial  administration,  1671. 
injunction,  1671. 
parties  aggrieved  may  appeal,  1672. 

REMOTENESS, 

legacy  void  for,  as  to  one  member  of  a  class,  void  altogether,  998. 
direction  to  settle  not  void  for,  as  to  share  of  member  of  class  born 
in  testator's  lifetime,  999. 

REMUNERATION.     See  Commission. 

may  be  allowed  under  Judicial  Trustee  Act,  1896,  s.  1   (5). ..1485. 

RENEWAL, 

of  lease,  executor  liable  for  neglect  of  tenant  for  life  as  to,  1391. 
by  executor,  shall  be  assets,  1271. 

RENT      See  Landlord  and  Tenant,  Lease. 

of  land  agreed  to  be  sold,  accruing  between  death  of  contractor  and 

execution  of  contract,  506,  n.   (j/). 
■when  it  goes  with  the  reversion  to  the  heir,  and  when  to  the  esecutor, 

630  et  seq. 
executors  chargeable  with  fair  occupation  rent  when  one  of  them 

occupies  testator's  buildings,  699,  n.  (/). 
arrears  of, 

in  all  cases  go  to  executor,  632. 

cases  provided  for  by  stat.  32  Hen.  VIII.,  632. 
remedies  of  executor,  632. 
apportionable  in  respect  of  time  and  to  accrue  from  day  to  day 

by  stat.  33  &  34  Vict.  c.  35... 633. 
apportioned  part,  when  payable,  634,  635. 
remedies  for  recovery  of,  635. 
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RENT — continued. 

arrears  of — continued. 

meaning  of  word  "  rent"  in  Act,  635. 

apportionment,    where   severance   of    reversion,    630,   631. 

due  to  wife's  estate, 

when  they  go  to  husband's  executor,  when  to  her,  640  et  scq. 
formerly  considered  a  debt  by  specialty,  783. 
effect  of  liinde  Palmer's  Act,  782. 
liabilitj'  of  executor  for, 

arrears  in  testator's  time, 

though  the  land  only  may  be  chargeable,  and  not  the  person 

of  testator,  yet  executor  is  liable,  1333. 
he  is  liable  only   as   executor,  and   must  be  sued   in   that 

character,    1371,    1372. 
liability  for  current  half-year's  rent,  1372,  n.   (w). 
incurred  after  testator's  death, 
if  executor  enters, 

he  may  be  sued  as  executor,  in  the  detinet,  1372. 

or  individually,  as  assignee,  in  the  debet  or  detinet, 
1372. 
pleas  in  such  a  case,  1373 — 1376. 
effect  of  assignment,  1376. 

may  waive  onerous  lease  on  deficiency  of  assets, 
1376. 
if  executor  docs  not  enter, 

he  is  chargeable  in  the  detinet,   1373,  ibid.  n.  (r). 
notwithstanding  assignment,  1376. 
plea.s  in  such  a  case,  1376. 
by  bequest  of,  the  land  itself  shall  pass,  946,  n.  (a).    Cf.  945. 

RENTCHARGE, 

action  of  debt  for  recovery  of,  625,  n.  (c). 

RENUNCIATION, 

of  office  by  executor, 

he  may  renounce,  though  ho  agreed  witli  testator  to  accept  it,  191. 

though  he  has  been  sworn,  196. 
but  he  cannot  assign,  191. 

he  might  be  convened  by  the  Ordinary,  under  the  old  law,  to 
accept  or  refuse,  191. 
but  now  by  the  Court  of  Probate,  191. 
punishment  for  neglect  to  appear,  191. 
time  allowed  for  deliberation,  192. 

letters  ad  colligenditm  in  the  interim,  192. 
not  acting  or  not  appearing  to  a  citation,  he  is  to  be  treated  aa  if 
he  had  renounced,  192,  n.  ((). 
and  administration  cum  tcstaniento  aimcro  will  be  granted, 

192. 
so  also  if  cited  to  take  probate  of  a  copy  of  a  Will,  and  not 
appearing,  192,  n.  (i). 
he  cannot  renounce,  if  he  once  administer,  193,  1417,  n.  (A). 

Court    may    revoke    administration    if    executor    hos    artel 

without  knowledge  of  Court,  193. 
Court  cannot  authorize  executor  who  has  intermeddled   to 

renounce,  193. 
what  amounts  to  an  administration,  194 — 196. 
administration   granted    to   another    is    valid    ujvin    his   re- 
nunciation, although  ho  hji.'<  ndniinistonxl,  193. 
in  such  case  ho  may  be  suc<l  as  executor,  191. 
whether  executor  of  exe<'utor  can  renounce  ndniini^tratin;! 

to  one  estate  and  not  to  other,  193,  198. 
cannot  bargain  not  to  renounce,  14S0. 
if  he  accept  the  office,  ho  accei)ta  the  trusts  annexe<l  to  it  by  ihn 
Will,  1417. 

64(2) 
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RENUNCIATION— co»i/»i/efZ. 

of  office  by  executor — couditued. 
how  he  may  renounce,  197. 

the  refusal  must  be  by  act  recorded,  197. 

until  refusal  recorded,  it  can  be  withdrawn,  197. 
case  where  the  Ordinary  was  executor,  197. 
form  of  renunciation,  198. 
usual  practice  to  require  renunciation  to  be  under  hand  of  party 

entitled  to  grant,  198,  n.  (t). 
present  practice  as  to,  198. 

declining  to  take  the  oath  is  a  renunciation,  198. 
cannot  be  in  part,  198. 

case  of  an  executor  of  an  executor,  193,  198. 
renunciation  will  not  be  received,  unless  accompanied  by  the 
Will,  198. 
consequences  of  renouncing,  198  et  seq. 

renunciation  might  formerly  be  retracted  at  any  time  before 
administration  granted,  199. 
former  practice  as  to  retraction  of  renunciation,  198. 
now  rights  of  executor  renouncing  probate  to  cease,  as 

if  he  had  not  been  named  in  the  Will,  192,  198. 
but   rule   capable   of   modification    by    the    Court,   199, 

nn.  (c),  (d). 
when  it  may  be  retracted,  199,  nn.   (c),  (d). 
no  person  renouncing  in  one  character  to  take  repre- 
sentation in  another,  199. 
when  executor  renouncing  may  take  a  legacy,  1027  et  seq. 
whether  executors  may  afterwards  exercise  a  power,  200.     See 

720. 
executor  renouncing  may  sue  his  co-executor,  200.     See  719. 
liability  of  executor  who  renounces  after  an  act  of  administra- 
tion, 1457  et  seq. 
of  right  to  administer  may  be  retracted  before  grant  sealed,  366. 
of   right   to    general    administration    must    be    made  before    special 
administration  granted,  425. 

REPAIES.     See  Bilapidaticms,  Waste. 

liability  of  executor  of  lessee  for,  on  covenant,  1377. 
liability  where  lessee  covenanted  only  for  himself,  1336. 

REPETITION  OF  LEGACIES, 

doctrine  of,  1034  et  seq.     See  Cumidative  Legacies. 

REPLEVIN, 

lies  for  executor,  if  goods  are  taken  from  testator,  607. 

against  him,  if  goods  taken  by  testator  are  in  his  hands,  1340. 

REPRESENTATION.     See  Executor  of  Executor. 

not  admitted  among  collaterals,  after  intestate's  brothers'  and  sist-era' 

children,  1251. 
to  deceased,  how  Court  may  dispense  with  and  yet  bind  his  estate,. 

1593. 
to  deceased,  when  unnecessary,  368  et  seq.     See  Administration. 
of  estate  of  deceased  by  administrator  ad  litem,  404  et  seq. 

REPRESENTATION   ORDER.      See    Administration    Action. 
in  administration  action,  1635. 

REPRESENTATIVES, 

who  entitled  under  bequest  to,  895  et  seq.,  903. 

REPUBLICATION, 

of  Wills,  136  et  seq.     See  Wills. 

REPUGNANT  CONDITION,    1010.      See    Condition-al   Legacies. 
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"  REPUTED  OWNERSHIP," 

clause  in  Bankruptcy  Act,  what  are  goods  witliin,  485,  n.  (•). 

EESEALING.     See  Scotland,  Ireland. 
of  Scotch  confirmations,  264,  n.  (w). 
of  Irish  probates,   264,   n.  (?m). 
of  Colonial  probates  or  letters  of  administration,  268. 

RESIDUARY  DEVISEE, 

residuary  legatee  so  construed,  1197,  n.  (o). 
who  is,  within  sect.  25  of  Wills  Act,  1199. 
resi'duary   devise  is   specific,   1307. 

may  have  an  order   for  administration   without  serving  others  in- 
terested, 1635. 
may  proceed  by  originating  summons,  1525. 

RESIDUARY  LEGATEE.     See  Residue. 

what  terms  of  bequest  are  suiKcient  to  constitute,  1194  et  seq. 
what  termB  are  insulficient,  1197,  1198. 
construction  of  words,  1197,  n.  (o). 
rights  of  general  residuary  legatee,  1197  et  seq. 
when  he  is  entitled  to  lapsed  legacies,  1199. 

may  take  a  lapsed  bequest  by  substitution,  1199,  n.  (m). 
may  take  income  of  contingent  legacy  till  contingency  occurs, 
1119. 
rights  of  partial  residuary  legatee,  1204. 

right  of,  to  administration  cion  testameuto  anuexo,  377  et  seq. 
his  representative  has  the  same  right,  380. 
such  right  not  legal  but  customary,  380. 
when  he  may  retract  renunciation  of  administration,  381,  n.  (<f). 
grant  of  administration  durante  absentia  to,  413,  n.  (/). 
survivorship  as  to  residue,  in  case  of  several  legatees,  1205. 
when  they  are  joint  tenants,  1205. 
when  tenants  in  common,  1206. 

with  words  of  survivorsiiip,  1208. 
when  given  as  to  a  class,  1212. 
in  case  of  several  executors,  1214. 
death  of,  before  the  residue  ascertained,  1194. 
cannot  call  on  general  legatees  to  abate,  1087. 

unless  fund  appropriated  with  consent,  1092,  n.  (wi). 
right  of,  to  come  in  with  other  legatees  where  deficiency  of  assets 

through  devastavit  of  executor,  1090,  1192. 
may  have  an   order   for   administration   of   personal   estate  without 
service  on  the  rest,  1635. 
case    where    the    estate    becomes    insufficient    by    devastavit   of 

executor,  1090.     See  1192,  ibid.  n.  (»/). 
may  proceed  by  originating  summons,  1525. 
construction  of  residuary   clause,  so  aa   to   prevent  intestacy,  978, 

n.  (r). 
when  compelled  to  refund,  1189  et  seq.     See  Refunding. 

RESIDUE.     Sec  Resid,:ay>i  Legatee. 

what  words  in  a  Will  will  pass,  1197  et  seq.    See  abo  931,  936. 

what  woi-ds  will  not  pass,  942,  n.  (c),  1198. 

whether  gift  of,  specific  or  general,  928. 

bequeathed  for  life,  remainder  over,  929.  1116  r(  srq.     Seo  Tenant 

for  Life,  Conversion. 
bequest  of,  with  divesting  clause,  whether  it  rnrrics  intcrost,  1161. 
bequest  of,  when  to  be  enjoyed  in  specie,  929. 
duties  of  executor  as  regards  payment  of.  1194  r1  srq. 
executor's  right  to.  in  case  tliere"  is  no  residuary  U>gat<v,  1216  rt  *eq. 
Stat.  11  Geo.   IV.  i«c  1    Wm.    IV.  o.  40.  executors  to  bo  deemed 
trustees  for  next  of  kin,  1217. 
cases  on  the  construction  of  this  .Vet.  1217,  nn.  (A).  (r\  (d). 
what  is  sufficient,   in   cases   not   within   tlio  irtatutc,  to  bar  the 
executor,  1218. 
paix)l  evidence,  when  admissible,  1221. 
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IIESWUE— continued.  ! 

executor's  right  to,  in  case  there  is  no  residuary  legatee — continued. 
gift  of,  embraces  everything  not  otherwise  effectively  given,  1199. 
if  it  is  undisposed  of,  it  must  be  divided  amongst  the  next  of  kin, 

notwithstanding  a  contrary  declaration  in  the  Will,  1224. 
gift  of,  to  legatee  on  trusts  not  disclosed  lapses  to  next  of  kin, 

1223. 
where  binding  on  conscience  of  legatee  Court  will  enforce,  1223. 

See  303,  n.   (0- 
survivorship  as  to,  where  there  are  several  executors,  1214. 
payment  of,  by  administrator,  1266. 

no  suit  for  distribution  of,  to  be  entertained  by  Probate  Court,  20  & 
21  Vict.  c.  77,  B.  23.. .1665. 

RESTRAINT  OF  MARRIAGE, 

gift  on  condition  in,  1020  et  seq.     See  Conditional  Legacies. 

RESULTING  TRUST, 

on  failure  of  appointment  under  a  power,  1202,  n.  (m). 

RETAINER, 

by  executor,  &c.,  for  his  own  debt,  797  et  seq. 
origin  of  this  remedy,  797. 
not  abolished  by  Hinde  Palmer's  Act,  798. 

but  enlarged,  798. 
limited  to  funds  in  his  possession,  799. 
not  affected  by  sect.  10  ot  Judicature  Act,  798. 
nor  by  sect.  130  of  the  Bankruptcy  Act,  800. 
he  can  retain  against  a  creditor  of  superior  degree,  798. 

not  liable  to  account  where  he  retains  without  notice  of  a 
creditor  of  superior  degree,  792,  n.  (/i),  800. 
he  yoannot   retain   for   simple   contract  debt   out  of   mortgage 

realized,  797,  n.   {i). 
he  cannot  retain  for  debt  bequeathed,  where  original  creditor 

has  proved,  802. 
he  may  retain  out  of  assets  received  after  a  judgment  for  account, 

799.  b 

right  not  extended  to   real   estate  made  legal  assets  by  Land 

Transfer  Act,  1897... 802,  n.   {m),  810. 
right  not  interfered  with  by  appointment  of  receiver,  when,  801. 
his  right  to  retain  not  lost  by  payment  of  money  into  Court,  800. 
nor  by  balance  order  made  against  him,  79S,  n.  (i). 
nor  by  delay,  801. 

but  the  right  is  not  allowed  out  of  merely  equitable  assets, 
801. 
nor  out  of  moneys  in  hands  of  receiver,  800. 

unless  received  by  executor  before  receiver  appointed, 
801. 
of  assets  in  specie,  where  debt  exceeds  value  of  assets,  799. 
for  what  debts  he  may  retain,  803. 
debts  due  to  him  as  trustee,  803. 
debts  payable  to  another  as  trustee  for  him,  804. 
right  of,  must  be  exercised  for  benefit  of  another  estate,  when, 

803,  n.  (o). 
by  administrator,  1050,  n.   (e),  1266. 

bj'  administrator   annuitant   under   covenant   by   insolvent   in- 
testate, 798. 
by  administrator  durante  minoritate,  805. 
by  administrator  durante  dementia,  805. 
by  equitable  tenant  for  life,  none,  799. 
by  bankrupt  administrator,  804,  n.  {t). 
by  a  creditor  administrator,  798,  805. 
by  executor  surety,  805,  808. 
bj'  one  of  several  executors,  803,  n.  (o). 
by  executor  of  executor,  798,  806. 
by  executor  of  administrator,  806. 
by  executor  to  whom  a  debt  is  duo  jointly  with  another,  806. 
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BET  AmER— continued. 

by  executor,  &.c.,  for  his  own  debt — continued. 
for  a  partnership  debt,  806. 
by  widow  administratrix   for  loan  to  husband  out  of  separato 

estate,  807. 
by  executor  de  son  tort,  186,  807.     Soe  Executor  de  son  tort. 
executor  not  bound  to  assert  his  right  before  occasion  arises, 

800,  801. 
case  where  representative  of  creditor  is  also  of  debtor,  807. 
obligee  executor  of  co-obligor  may  ret-ain,  807. 
a  surety,  executor  of  co-obligor,  can  retain,  808. 

executor  of  testator  surety  to  Crown  paying  debt  has  Crown's 
priority,  808,  n.   {q). 
damage.^  on  tort  cannot  be  retained,  808. 
seeus,  as  to  damages  on  contracts,  808,  n.  (s). 
executor  cannot  retain  against  co-executor,  809. 

may  retain  out  of  balance  found  due  from  himself  and  co- 
executor,  809. 
Court  will  not  assist  by  ordering  payment  out  merely  to  create 

right,  809. 
may  retain  legacy  against  statute-barred  debt,  809. 

but  not  statute-barred  debt  as  against  legal  right  to  damages, 
809. 
may  retain  for  debt  more  than  six  years  old,  809. 

unless  unenforceable  by  Statute  of  Frauds,  810. 
by  executor  for  expenses  of  funeral,  1568. 

for  coste  of  taking  administration,  1568,  1573. 
for  payment  of  debts  out  of  his  own  pocket,  1568. 
by  executor  for  his  own  legacy,  not  allowed,  1087. 
by  executor  of  legacy,  for  debt  due  to  testator  by  way  of  set-ofiF,  1048 
et  seq.  , 

queer e,  whether  right  of,  exists  against  specific  legatee,  1053 
cannot  retain  after  appropriation  of  assets  for  legacy,  1107, 
n.  ig). 
form  of  plea,  1568. 
when  executor  may  set  off  debt  of  husband  against  legacy  to  wife. 

1052. 
by  heir  or  de.\nsee,  802,  n.   (w),  804,  n.  (7). 

REVERSION, 

estate:?  by,  vest  in  executor,  536,  666. 

devise  of,  in  real  estate,  to  a  charity,  now  valid,  818,  n.  (A-). 

rule  in  Bimes  v.  Scott  applies  to,  1117. 

REVIVAL.     See  Will,  republicnticn— Codicil. 

of  Will  not  effected  by  destruction  of  another  Will  revoking  it,  128. 
of  adeemed  legacy,  1036,  n.  (6). 

REVIVOR  OF  SUITS.     See  Execution,  Judgment. 

new  procedure  in  lieu  of,  under  the  Judicature  Acts,  669  ft  seq., 

1353  et  seq.,  1516,  1585. 

no  abatement  by  change  of  parties  if  cause  of  action  survivofl. 

669,  1353,  1523,  1593,  1634. 

nor  by  death  of  either  party  botwcon  verdict  and  judgment 

whether  cause  of  action  survives  or  not,  669.     Siv  1355. 

where  either  party  dies  after  judgment  procodurv  governed  by 

Ord.  XLII.  r.  23... 674,  1355.  1516,  1585. 
successor  in  interest  may  be  made  a  party  by  order  of  judgv.  669. 
action  may  bo  continued  against  successor  in  int(>ro-*t,  (;()9. 
order  for  "adding  party  may  \yc  obtained  ex  jxirtc,  669. 
service  of,  670. 
method  of  procedure,  670. 
executor  obtaining  such  order  liable  to  rost^i  ah  initio,  673. 
person  ontitkxl  to  jirooecd  failinir  to  do  so,  672. 
entry  of  judgment  nmir  pro  tiiiir,  673. 
by  personal  representative,  where  administration  revoked,  475. 
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REVOCATION, 

of  Wills,  91   ct  seq.     See  Will,  revocation  of. 
of  probate,  457   et  seq.     See  Probate,  revocation. 
of  letters  of   administration,  457    et  seq.     See  Administration,  re- 
vocation. 
of  share  bequeathed  to  one  of  several  tenants  in  common,  effect  of, 
965. 
to  one  of  several  joint  tenants,  965. 
of  appointment  of  executors,  words  which  will  effect,  167. 
of  appointment  of   executors   not   necessarily   of   same  persons   aa 
trustees,  1417,  n.  (J). 

RIOT, 

leasehold  premises  damaged  by,  qncere  whether  action  for,  against 
Hundred  survives  to  executor,  612. 

ROMAN  CATHOLICS, 

former  incapacity  to  be  executors  or  administrators,  157,  n.  (^). 
charities  for,  815. 

RULES.     See  Index  of  Rules  and  Orders. 
of  Probate  Division,  231. 
of  County  Court,  Ord.  XLIX.  r.  12.. .211. 


SAILORS,    See  Seamen. 

SALE.     Sec  Conversion,  Purchase,  Purchase)'. 

power  of,  when  an  executor  takes,  499  et  seq.    See  Estate,  quantity 

in  possession — Potver. 
difference  between  a  power  of,  and  a  trust  for,  499. 
may  be  exercised  by  other  executors  when  one  refuses,  713  et  seq. 

what  is  such  refusal,  713,  714. 
when  majj^  be  exercised  by  survivors  of  several  executors,  718. 
powers  of  Court  to  order  and  approve  under  R.  S.  C,  1526. 

SANITARY   WORKS.      See   Dilapidations. 

SANITY.     See  Lunatic. 
presumption  of,  14. 

SATISFACTION, 

of  debts  by  legacies,  1041  et  seq. 
general  rule,  1041. 

exceptions,  1042  et  seq. 

when  presumption  counteracted  by  context,  1044. 
by  parol  evidence,  1047. 
recital  of  amount  of  debt  by  testator,  956,  1049. 
of  portions  by  legacies,  1044  et  seq. 
distinction  between,  and  ademption,  1046,  n,   (;). 

SATISFIED  TERMS,  1288. 

SAVINGS  BANK, 

when  representation  not  necessary  to  depositor  in,  373.    See  also  372. 

SCANDALOUS  PASSAGES, 

in  Will  may  be  expunged  from  probate,  290,  291. 

SCHOOL, 

public  elementary,  gift  of  land  for,  exempt  from  Mortmain  Act,  819. 
when  gift  for  support  or  erection  of,  void  under  Mortmain  Acts,  824. 
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SCIRE  FACIAS.     See    Execution,    Revivor. 

semble,  intended  to  be  abolished  by  Judicature  Act,  1298,  n.  {d). 

formerly  a  method  of  enforcing  a  judgment  obtained  against  exe- 
cutor de  bonis  testatoris,  1578. 

action  of  debt  on  judgment  suggesting  a  devastavit  substituted,  1580. 

formerly  the  method  of  reviving  a  judgment  after  death  of  testator, 
1583  et  seq. 

execution  now  obtained  under  Ord.  XLII.  r.  23... 673,  1584.  Soo 
Execution  and  1354. 

against  executor  of  a  judge  to  certify  bill  of  exceptions,  1391. 

against   heir   for   recognizance  of   ancestor,    1298,   n.  {d). 

SCIRE  FIERI  INQUIEY, 

nature  and  origin  of,   1579.     See  Remedies. 

SCOTLAND.     See  Bomicil. 
testator  domiciled  in, 

by  21  &  22  Vict.  c.  5&,  s.  12,  Scotch  confirmation  produced  in 
•  Probate   Court   and   sealed   there   to   have   the  effect  of 

probate,   264,   n.  (w). 
and  executor  has  the  power  of  an  ordinary  EngLiAh  exe- 
cutor,   264,   n.  {ni). 
proof  of  Scotch  law,  as  to,  340,  n.  (g). 
native  of,  domiciled  here, 

by  what  law  his  Will  was  construed  before  August  6th,  1861 .  .273. 
since    August   6th,    1861... 276. 
provision  of  Statute  of  Mortmain,  as  to  lands  in,  836. 
Scotch  heritable  bond  descends  to  heir,  606,  n.  (6). 

heir  not  put  to  election  as  to,   1187. 
right  of  relief  of  Scotch  heir  paying  bond  debts  available  against 
personalty   in   England,    1305,   n.  (y). 

SEALED  PACKETS, 

cannot  be  delivered  by  executor  unopened,  302. 

SEALING.     See  JVUl,  form  and  manner  of  making. 

of  Will  not  sufficient  signature  within  Wills  Act,  55. 

SEAMEN.     See  Nwtcupative  Will. 
Wills  of,  36,  89,  306. 

mode  of  executing,  stat.  28  &  29  Vict.  c.  72... 307. 

made  on  same  instrument  as  power  of  attorney,  void,  36,  307. 

so    on  different   instrument,    36. 
made  as  security  for  debt,  invalid,  36. 

in  favour  of  creditor  may   be  good,  37. 
mere  existence  of   relation  of  seajnan  and   agent  will  not 
annul,  36,  250. 
knowledge  of  contents  must  be  shown,  36,  250. 
exception   in  WiUs   Act   as  to  nuncupative   Wills   of,   89,   306 
et  seq. 
who  are  "mariners  or  seamen"  within  the  exception,  89. 
probate  of, 

provisions   of  stat.    28   &  29  Vict.   c.    72... 306. 

who  are  .seamen  and  mariners  within  this  Act,  36,  306. 
when   probate   unnecessary.    368. 
when  made  in  favour  of  agent,  36.  250. 
merchant   seamen,   37,   311.      See   371. 
administration  to,  368  et  f>.eq. 

definition   of,    for    this   purpose,    368,   n.  (o). 
wlierc   representation  obtained    by  creditor,   369. 
payment   of  debts   wliere   no   rejin\scntatit)n,   370. 
when    representation    not    necessary,    369 — 372. 
exemption   from   stamp  duty,   370. 
deposits   in  seamen's  savings  banks,   372. 
merchant  seamen,  37,   371. 

power  of  Board  of  Trade  to  refuse  to  pay  or  deliver  over  rosiduo 
of  seaman's  property  under  Merchant  Sliipj)ing  Act,  1894... 37. 
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SECURITIES  FOR  MONEY, 

when  legacy  of,   specific,  918. 
what  passes  by  bequest  of,  943. 

SECURITY, 

when  legatee  must  give,  against  contingent  debts,  1078. 
when  plaintiff  must  give  for  costs,  1315. 

what   administrator   must   give,   428    et   seq.      See   Administration, 
bond. 

"  SEISED," 

construction  of  word,  842,  n.  (e). 

SELECTION, 

right  of,  by  executor,  706. 

right  of  legatee,  of  a  certain  number  of  stock  or  articles,  1181. 

power  of,  from  a  class,  not  exercised,  883,  884. 

SEPARATE  PROPERTY, 

of  wife,  576  et  seq.     See  Husband  and  Wife. 

SEPARATION  DEED, 

administration  to  wife  living  apart  from  husband  under,   323. 

SEQUESTRATION, 

writ  of,  suspended  by  death  of  person  issuing,  674,  n.  (.y). 

SERVANT, 

executors  of  masters  cannot  enforce  contract  of  service,  607,  n.  (A), 

627. 
wages  of,  whether  entitled  to  precedence  of  payment  by  executor, 
772,  n.  (/). 
how   far  extinguished  by  legacy,   1042,   1043,  n.  (o). 
legacies  to,  not  entitled  to  priority  of  payment,  1094. 
who  entitled  under  the  description  of  "  servants  "  in  a  Will,  904. 
when  executor  must  dismiss,   1420,   1479,  n.  («)• 

SET-OFF, 

in  actions  by  executors, 

provisions  of   Ord.   XIX.   r.    3. ..1501. 

in  an  action  by  executor  in  his  own  name,  qitu  lexecutor,  defen- 
dant cannot  set-o£P  a  debt  due  from  testator,  1501. 
nor  a  debt  due  from  executor  personally,   1502. 
semble,    decisions   on   old   statutes   of   set-off   will   still   apply 

except  where  the  equity  rule  ia  different,  1501. 
rule   in   equity,    1501,   n.  (w),   1503. 

when  a  counterclaim  cannot  be  made,  1502,  n.  (to),   1503. 
what  constitutes  an  equitable  set-off,  1503,  ibid.  n.  (y). 
with  respect  to  ground  rent,  1502. 
of  judgments,  1504. 
in  answer  to  the  plea,  the  executor  may  give  in  evidence  the  advance 

of  money  by  him  a^  executor,  to  tJie  defendant,  1505. 
in  actions  against  executors,  1563. 

defendant  cannot  set-off  a  debt  due  to  himself,  1563. 
in  suits  in  equity  by  executors,  1519. 
in  suits  in  equity  ugainst  executors,   1619,  ibid.  n.  (a). 
by  executor  against  legatee, 

for  debt  due  to  testator,  1048  et  seq. 

how  far  right  exists  against  specific  legatee,  1049,  n.  (c), 

1053. 
cannot   set-off   after   appropriation   of   assets   for   legacy, 

1107,    n.  C^). 
when  executor  may  set-off  debt  due  from  husband  to  testa- 
tor against  legacy  to  wife,  1052. 
by  administrator  against  husband  of  next  of  kin,  1052. 
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SETTLED  ESTATES  ACTS, 

proceeds  of  sale  of  land  under,  are  not  converted  into  personalty, 
507,  n.  («)•     See  Conversi-on. 

SETTLEMENT, 

when  an  executor  or  administrator  will  gain  under  Poor  Law  by 

residing  on  leasehold  of  testator,   490. 
on  wife, 

effect  of  ante-nuptial,  to  protect  the  property  in  her  favour,  68L 

post-nuptial,    582. 
when  void  under  Bankruptcy  Act,  581,  n.  (?<). 
widow's   claims   under   the  statute  of  distributions   barred   by, 

1234. 
voluntary  under  stat.  27  Eliz.  c.  4... 582,  n.  (s). 
to  defraud  creditors  under  stat.    13  Eliz.  e.  5... 582,  n.  (z'). 
strict,  gift  to  daughters  "  to  be  settled  on  them  strictly,''  850. 
executor   or   administrator   not   to   be   protector   of,   in   respect   of 

estate  as  such,  490. 
direction  for,  of  share,  in  gift  of  residue  to  individual  or  member  of 
class,   when  share   lapses,   971. 
when   void   for   remoteness,    998. 

SETTLEMENT  ESTATE  DUTY.     See  under  Estate  Duty. 

SEVERAL  EXECUTORS.     See  Executor  and  Co-executors. 

SEVERANCE, 

words  of,  1206  et  seq.     See  Tenants  in  Common. 

what  will  effect,   1214. 

of  reversion,  effect  of,  as  regards  rent  under  lease,  631,  632. 

SHAREHOLDERS.     See  Shares. 
in  public  companies, 

liability  of  executors  of,  1364,  1413,  n.  (s). 
right  of  executors  to  vote,   1365,  n.  (A). 

SHARES.     See  Compamj. 

whether  real  or  personal  estate,   626. 

action  to  recover  price  paid  for,  on  faith  of  fraudulent  prospectus, 

lies  for  administrator,  609. 
in  railway  company,  when  they  must  be  converted,  1121,  n.  (k). 
or   stock  of  railway  company   not  traoisferable   by  one  of  several 

executors,   714,  n.  {x). 
what  passes  by  bequest  of,  943. 
when  bequest  of,  specific,  918  et  seq. 
when  executor  liable  for  contingent  liability  on,   1078.     Sec  1190. 

n.  (i). 
when   executor   liable   for,   as  such,   when  personally,    1365.   1413, 

n.  (s). 
when  specific  legatee  of,  entitled  to  have  them  fully  paid  up  out  of 

estate,   1180,  n.  (r).  1384. 
liability  on,  not  a  debt  till  call  made,  1190,  n.  (0. 
liability  of  husband  for  calls  on  wife's  shares,  1389. 
transfer  of,  714. 

SHEEP, 

what  passes  by  bequest  of,   1178.     See  1154,   1272. 

SHELLEY'S  CASE, 

rule   in,  whether  it  applies  to   personalty.  873.   n.  (;<)• 

SHERIFF,         . 

action  against,  by  executor. 

for  a  fal.se  return  in  lifetime  of  testator,  609. 
for  removing  goods,  before  testator  (the  landlord)  was  paid  a 
year's  rent,  609. 
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SHERIFF — continued. 

action  against  executor  of, 

doea  not  lie  for  an  escape,   1339. 

secus,   upon  a  judgment  for  an  escape,   1340,  n.  («)>  1352. 
lies   in   assumpsit   for  money   levied   and  not  paid  over,    1341, 
ibid.  n.  (d). 

SHROUD, 

property  in,  554. 

SIGNATURE.     See  Will,  form  and  manner  of  making — Witnesses. 
before  Wills  Act,  54,  n.  (e). 
necessary  in  case  of  Wills  under  Wills  Act,  54. 
of  Win  by  mark  sufficient,  54. 

to  what  part  of  Will  signature  must  be  affixed,  56  et  seq. 
what   is  a  sufficient  signing  for  testator  by  "  some  other  person," 

57,  61. 
where  the  Will  consists  of  several  sheets,  57,  n.  (p),  61. 

of  several  clauses  written  at  several  times,  61. 
acknowledgment  of,  by  witness  does  not  comply  with  provisions  of 

Wills   Act,   69. 
under  assumed  name,  55. 
sealing  not  sufficient,  55. 

SIMPLE  CONTRACT, 

payment  of  debts  by,  788  et  s>eq.     See  Debts. 

distinction  between  debts  by,  and  specialty  debts  a-bolished,  782. 
person   injured  by  devastavit  is  simple  contract  creditor,   1613. 

SLANDER, 

action  for,  does  not  lie  for  executor,  608,  610. 
nor  against  him,  1338. 

SMALL  ESTATES.     See  Administration. 

SOLDIERS.     See  Nuncupative  Wills. 

exception  in  Wills  Act  as  to  nuncupative  Wills  of,  88. 

who  are  within  this  exception,  88. 
probate  or  letters  of  administration  of,  slain  in  battle  or  dying  in 

service  of  His  Majesty  exempt  from  duty,  747. 
pay,  &c.,  of,  not  exceeding  50^.,  how  paid,  372. 
prize  money  of  deceased,  372. 
prize  money  of  foreigners  in  the  service  of  His  Majesty,  when  paid 

without  letters  of  administration,  372. 
creditor  of,  taking  out  administration,   373. 
priority   of  payment  of  their  regimental  debts,   770. 
distribution  of  effects  of,  770. 
do  not  change  their  domicil  by  service  abroad,  1263,  n.  (^)- 

SOLEMN  FORM, 

probate  in,  235  et  seg.     See  Probate,  manner  of  obtaining. 

SOLICITOR.     See   Attorney,    Costs. 

making  a  Will  in  his  own  favour,  83  et  »eq.,  249,  ibid.  n.  {g),  442, 

n.  (w),    445,   n.  (/),    1656. 
witness  to  a  Will  loses  benefit  of  direction  that  he  may  charge  as 

executor  against  the  estate,  812,  1482,  n.  (i),  1656. 
distinction  between  gifts  inter  vivos  and  gifts  by  Will  by  client  to 

solicitor,    35. 
not  entitled  to  profit  costs  if  sole  executor,  when  estate  insolvent, 

1657. 
his  authority  determined  by  the  death  of  his  client,  677. 
has  no  lien  on  the  original  Will  of  his  client,  224. 
priority  in  payment  of  debts,  767. 
costs  of,  where  improperly  employed  by  executor,  1488,  1536. 
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SOL'ICJTO'R— continued. 
negligence  by, 

when  action  for,  survives  for  executor,  618. 
action   for,   survives  against  executor,    1333. 
not  part  of  his  business  to  choose  a  valuer  for  intending  mort- 
gagee,  1444,  n.  (x). 
when  executor  liable  for  default  of,  1442  et  seq.    See  devastavit. 
liability  of  executor  to  pay  bill  of,  after  taxation,  1587. 
executor,  not  entitled  to  costs  of  professional  services,  1480 — 1484, 
1488. 
unless   incurred  in  a  suit  where  he  acts   for  himself  and  co- 
executors,   1482,  1657. 
entitled  to  costs  of  furnishing  accounts,   1607. 
when  entitled  to  charge  under  Will  costs  are  a  legacy,  1484. 
executor  of, 

must  now  deliver  a  bill  before  commencing  action  for  fees,  1496. 
the  bill  may  be  taxed,  1488,  1496. 
when  executor  liable  to  costs  of  taxation,  1496. 
death  of,  does  not  entitle  pupil  to  return  of  premium  paid,  629,  1385. 
death  of  pupil  does  not  entitle  his  executor  to  return  of  premium 
paid,  629. 

SON,  ELDEST, 

when  younger  child  considered,  857  et  &eq. 

SOVEREIGN.     See  Kingr,    Queen. 

SPECIAL  ADMINISTRATIONS,  376   et  seq.     See  Administration. 

SPECIAL  CASE, 

executors  may  obtain  opinion,  &c.  of  Court  by,  1543. 

SPECIALTY, 

debts  by,  782  et  seq.     See  Debt. 

distinction   between,    and   simple  contract  debts,    as  to  priority  of 

payment  abolished  by  stat.  32  &  33  Vict.  c.  46... 782. 
effect   of   Conveyancing    Act,    1881,   on   distinction  where   heirs  are 

expressly  bound  and  where  they  are  not,  802,  n.  ("O- 
creditor,  heir-at-law,  right  of  retainer,  803,  n.  (m). 

SPECIFIC  LEGACY, 

definition  of,  915,  ibid.  n.  (/). 

distinction  between,  and  other  legacies,  916,  917. 

executor's  power  to   alien,  694. 

qufpre,  whether  executor  can  confer  good  title  to,  after  assent,  on 

alienee,   694,    n.  (/)• 
assent  to,  by  executor,  694,   n.  (i),  1106. 
nature  and  incidents  of,  915  et  seq.,  1177. 
of  money,  debts,  kc,  918. 
of  stock,  shares,  &c.,  918  et  seq. 

parol    evidence   aa   to,    923. 
of  goods  in  a  particular   place,  931,  934,   1177. 

ademption   of  sucli,    KMJl    ef   neq. 
of  leaseholds,  524,  694,  1081,  1106,  1549. 

right  in  a  legatee  to  select  a  cei-tain  number  of  a  stock  of  larticJce, 

1181. 
such     as     he     pleases    of     a    8to<'k     of 
articles,  1181. 
of  debts  and  securities,  924. 
bequests  connected  with  the  realty,  926. 
bequests  contained  in  a  residuary  clan.^c,  928. 
in  a  residuary  clause  enumerating  particular  things,  929. 
bequests   of   general    personal    o-^tate,    928. 

residuary   boquest  to  one   for   life,   remainder  over,   929. 
bequest    in  the   nature  of,   917. 
forgiveness   of  debt,   926. 
abatement  of,  1099. 
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SPECIFIC  L,EGACY— continued. 

subject  of,  in  all  respects  equally  liable  to  tostator's  debts  as  the 

rest   of   his   property,    1077. 
legatee  entitled  to  interest  on,  1153.     See  Interest. 
when  legatee  entitled  to  increase  of,  1153,  1178. 

bonuses   accruing,   1180. 
by  stat.  1  Vict.  c.  26,  s.  24,  the  Will  shall  take  effect  as  if  executed 
immediately  before  the  death  of  the  testator,  1179.     See  145 
et  seq. 
when  bequest  may  be  confined  to  the  date  of  the  Will,  1179. 
not  to  be  sold  by  executor,  without  necessity,  1180. 
of  an  unopened  packet,  1181. 

payment  or  delivery  of,  1176  et  seq.     See  Pntjment  of  Legacies. 
must  be  got  in  by  the  executor  at  the  expense  of  the  general  estate, 

1180. 
how  far  executor  has  right  of  retainer  or  set-o£E  against,  for  debt 

due   from   legatee,    1049,   n.  (c),    1053. 
executor's  liability  to  exonerate,  1180,  n.  (r),  1323,  1382. 
ademption   of,   1(K>1   et  seq.     See  Ademption. 
action  at  law  lies  for,  after  assent,  1549. 

STAMPS.      See   Estate   Duty,   Legacy   Duty,   8uccessio)i   Duty. 

STATEMENT  OF  CLAIM.     See  Remedies. 

opinion  of  Court  may  be  obtained  on,  1543. 

STATUTE, 

penal,  action  upon,  does  not  survive  against  executor,  1339. 
of  limitations.      See   Limitations. 

STATUTE-BARRED  DEBT, 

effect   of   Mercantile   Law   Amendment   Act,    1856,   on   liability  of 

executor  by  any  payment  by  co-executor,   1559. 
whether  an  executor  may  pay,  1421. 

STATUTE  MERCHANT, 

estate  by,  goes  to  executor,  521. 
liabilitj'^  of  executor  upon,  1333,  1352. 
description  of,  780. 
now  obsolete,  779. 

its  rank  as  to  payment  by  executor,  779. 

void  for  want  of  formalitieSj  ranks  as  a  bond,  781. 
joint  and   several  statute,   782., 
for  the  payment  of  money  at  a  future  day,  782. 
on  a  contingency,   782. 

STATUTE  STAPLE, 

estate  by,  goes  to  executor,  521. 
liability  of  executor  upon,  1333,  1352. 
description   of,    780. 

now  obsolete,  779. 

its  rank  as  to  payment  by  executor,  779.    See  Statute  Merchant. 
recognizance  in  nature  of,  781. 

STATUTES.     See  Statute  Index. 

STAY  OF  EXECUTION, 

when  it  may  be  granted,  1516,  1517. 

STAY  OF  PROCEEDINGS, 

after   commencement   of   administration   action,    1624   et   seq.      See 

Administration   Action. 
defendant  not  entitled  to,  till  plaintiffs  give  security  for  costs  'where 

one  abroad  and  the  other  insolvent,  1515,  n.  {p). 
Court  will  order,   where  executor  sues  without  obtaining  probate, 

1500. 
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STEPMOTHEE 

has  no  claim  under  statute  oi  distributions,  1249. 

STIEPES,  PEE.     See  Per  Capita. 

"  STOCK  IN  FOEEIGN  FUNDS," 

what  passes  by   bequest  of,   943,   n.  (a;). 

STOCK   IN  PUBLIC   FUNDS.      See   Shares,   RaUicay   Debentures. 
personal  estate,  626. 

transfer  of,  how  to  be  made  by  executors,  626. 
Bank   not  bound  to  transfer  till  probate  registered,  627. 

may  require  all  executors  to  join  in  transfer,  627,  714. 
the  stock  does   not  vest  in  the  devisee  until  the  executor  assents, 

627,  1101. 
laches  by  neglect  to  invest  legacies  directed  to  be  laid  out  in  stock, 

1128. 
what  amounts  to  a  specific  legacy  of,  918  et  seq. 
what   passes   by   bequest  of,   942. 
rights  of  executors  with  respect  to,  626,  1101. 

transfer  at  the  Bank  into  their  names,  1101. 
where    administrator   durante    nbs,en-tia    party    to    a   suit,    may    be 
transferred  into  name  of  Paymaster-General  to  abide  order  of 
Court,  412. 
executor  returning  to  be  made  party  to  such  suit,  412. 
dividends   of.     See  Divuleiids. 

not   apportionable  at   common  law,   633. 

now    apportionable    by    Apportionment    Act,    633. 
loss  of  assets  by  fall  of,  1430.     See  Investments. 

when   executor   liable   for,    1430. 
bonus  on  Bank  stock, 

passes    to   legatee   of   capital,    1180. 
standing  in  name  of  lunatic  executor,  &c.,  how  transferred.  Lunacy 
Act,    1890. ..1605. 
executor  abroad,  &:c.,  1605. 
East   India,   what  authorized   for   trustee  investments,   1432. 
cost  of  transfer,  917. 

STOCK  IN  TEADE, 

what  passes  by  description  of,  940,  n.  (I). 

STOCK  OF  EAILWAY  COMPANY, 

one  of  two  executors  cannot  transfer,  714,  n.  (a;). 

what   words   will   pass   it,    942. 
gift  of,  when  specific,  918  et  seq. 

STOCK  ON  FAEM, 

what  passes  by  description  of,  547,  ibid.  n.  (o),  939,  ibid.  n.  (/). 

STOCKBEOKEE, 

liability  of  executor  for  default  of,  1443  et  seq. 

STEE.VM.     See    Watercourse,    Action,    Bemedics,   Tort. 
action  for  obstructing,  &c.,  610,  1338,  1346,  n.  (y). 

STRICT  SETTLEMENT,  850.     See  Settlement. 

SUB-LESSEE, 

executor  of,  suing  for  rent  accrued  since  testator's  dcntli  niu-it  nllcgo 
quantum  of  testator's  estate,  630. 

SVBPCENA, 

may  bo  issued  by  Eogistrar  of  Probate  Division  for  production  of 

tt'stamentary   papers,  '223. 
no  action  lies  against  executor  of  man  neglecting  to  appear  on,  1339. 


1834  INDEX. 

SUBSTITUTED  CODICIL, 

revocation  of  prior  codicil  by,   122. 

SUBSTITUTED  EXECUTOR, 
appointment  of,    165. 
in  what  cases  he  may  be  admitted  to  the  office,  166. 

SUBSTITUTED  LEGACIES, 

doctrine  of,  1034  ct  seq.     See  Cumtdative  Legacies. 
subject  generally  to  incidents  of  original  gift,  1040. 

SUBSTITUTED  LEGATEE, 

for  legatee  dying  before  the  legacy  becomes  vested,  874,  881,  903, 

962.      See    Lapsed   Legacies. 
where  death  of  original  legatee  treated  as  a  contingency,  1006. 

SUCCESSION  DUTY.     See   Ler/acy   Bvty,. 
what    persons    accountable    for,    1165. 
gifts  free  of  duty,  1165,  1173. 
liability  of  executor  for,  1165. 

SUGGESTION  by  executor,  &c.  of  the  death  of  sole,  or  sole  surviving, 
plaintiff,  under  C.  L.  P.  Act,  671.  See  Execution,  Judgment, 
Revivor. 

SUICIDE.     See  Felo  de  se. 

commission  of,  shortly  after  making  a  Will  no  proof  of  sanity,  14. 

SUIT.     See  Remedies. 

SUMMONS.         See    Administmtion     Action,     Originating      Summons, 
Remedies. 
new  trustee  can  be  appointed  and  vesting  order  made  on,  1606. 

SUPERSTITIOUS  USES, 

legacy  or  becjuest  to,  void,  814. 

what  are,  815. 

gifts  to,  void  by  sta,t.  1  Edw.  VI.  c.  14,  vest  in  Crown  beneficially, 

816. 
gifts  to,  void  outside  the  statute  if  charitable,  administered  cy-pres, 

817. 
if   not,   result   to   next  of  kin  or 
residuary  legatee,  817. 

SUPERVISOR.     See  Overseer. 

office  of,  distinguished  from  that  of  executor,  163. 

SUPPLYING  WORDS.     See  Construction. 

for  purposes  of  construction  of  a  Will,  847  et  seq. 

SUPREME  COURT  FUNDS  RULES,  1915,  r.   62, 

as  to  payment  out  of  funds  in  Court  to  legal  personal  representative, 
375. 

gURETY, 

liability  of  executor  of,  1393. 

in  joint  and  several  bond,  may  retain  out  of  his  principal's  estate,  if 

his  executor,  805,  808. 
whether  a  joint  contract  can  be  considered  as  several,  in  favour  of  a 

surety,  1360. 
paying  a  joint  or  several  bond,  is  only  a  simple  contract  creditor  of 

his  principal,  808,  n.  {q). 
but  surety  to  the  Crown  on  payment  of  debt  of  deceased  principal  is 

entitled  to  Crown's  priority,  808,  n.  (^). 
paying  debt  after  death   of  principal,  can  pray  administration  as 

creditor,  356. 
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STTKEnrii:— continued. 

to  administration  bond,  428  et  seq.     See  Administration,  bond. 
when  dispensed  with,  434. 
justification  by,  435. 
whether  must  be  resident  in  England  when  administrator  abroad, 

434. 
Court  will  not  discharge  original  sureties,  437. 
corporation  accepted  as,  438,  n.  (c). 

SUERENDER, 
of  a  term, 

one  of  several  executors  may  accept,  712,  n.  (o). 

SURVIVAL, 

of  cause  of  action,   606,   666    et  seq.,  1352.      See  Action,   Revivor, 
Execution. 

SURVIVOR, 

the  word  construed  "  other,"  849,  1210. 

"not  survive"  construed  "die  in  the  lifetime  of,"  849. 

of  a  class,  gift  to,  883. 

SURVIVORSHIP.     See  Action,  Husband  and   Wife. 
to  what  period  to  be  referred,  1208. 
as  to  residue, 

in  case  of  several  residuary  legatees,  1205. 
of  joint  tenants,  1205. 
of  tenants  in  common,  1206. 
of  gift  as  to  a  class,  966,  1212. 
of  several  executors,  1214. 
as  to  a  legacy  to  several,  where  one  dies  before  the  testator,  %6. 
as  to  accruing  shares,  968. 
as  to  property  of  partners,  495,  638. 

and  other  joint  undertakings,  495. 
as  to  money  on  mortgage,  495. 
as  to  executorship,  713,  716,  1024,  n.  (^r). 
of  one  of  two  persons,  who  perish  by  shipwreck,  or  other  t-ommon 

death,  959,  ibid.  n.  (n).     See  also  325,  379,  644,  1017. 
with  respect  to  an  option  to  purchase,  498. 

SYNDICS.     Sea  Corporation. 

appointed   to   receive   administration,   when   corporation   aggregate 

appointed  executors,  153. 
grant  will  not  be  made  till  appointment  before  Court,  158,  n.  (.'/). 


TAIL.     See  Estate  Tail. 

TAPESTRl,  passes  to  the  executor,  566.     See  Fixtures. 

TAXATION,  1488,   1496.     See  Costs,  Moderation,   Solioitor. 

TEAZLES, 

whether  they  are  emblements,  544,  n.  (p).     See  Emblements. 

TECHNICAL  WORDS, 

effect  of  use  of,  in  a  Will,  842,  874,  n.  (a:). 

TEMPORARY   ADMINISTRATION.      See   Administration. 
grant  of,  392  et  seq.,  415  et  seq. 

TENANT.     See  Landlord  atul  Tenant  and  Ront. 

TENANT  BY  THE  CURTESY, 

right  of  executors  of,  to  emblements,  650. 
ill  a  case  of  election,  1186. 
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TENANT  FOR  LIFE, 
executor  of, 

liability  for  neglect  to  renew  a  leaae,  1391. 

his  right  to  rent,  632  et  seq.     See  A'pj/ortionment. 

to  damages   for  breaches   of   covenant  in   the  time  of  the 
deoeaaed,  637. 
paying  compensation  under  Agricultural  Holdings  Act  entitled  to 

charge  on  holding  for  amount,  551. 
right  of,  to  fixtures  against  remainderman,  569. 
of  perBonal  property,  remainder  over,  929,  1116. 

a  person  taking  the  residue  for  life  is  entitled  to  the  proceeds 
from  testator's  death,  1116,  1194. 
difficulties  in  the  application  of  this  doctrine,  1117  et  neq. 
where  the  bequest  is  of  things  qucp  ipso  umi  consumuntur,  1126. 
of  wasting  securities,  1121  et  seq. 

of  leaseholds   sold   compulsorily   or   under   Settled  Estates 
Act,  1125,  ibid.  n.  (a;), 
where  expenditure  by  executor  allowed  for  preserving  property, 

1544. 
duty  of  executor  to  convert  the  property  into  authorized  securi- 
ties, 1121,  1194. 
rule  in  Howe  v.  Lord  Bartmouth,  930,  1121. 
consequence  of  neglecting  to  do  so,  1437. 
will  not  be  ordered  to  bring  fund  into  Court  in  administra- 
tion action  unreasonably,  1130,  n.  (gf). 
inventory  by  tenant  for  life,  1125. 
and  remainderman,  who  liable  for  sanitary  repairs  under  Public 

Health  Act,  1544. 
right  to  income  from  unauthorized  investments,  1121. 

TENANT  FROM  YEAR  TO  YEAJl, 
his  estate  goes  to  executors,  523. 

TENANT  IN  TAIL.      See  Estate  Tail. 

TENANT  PUR  ATJTER   VIE,  524.     See  Estate  pnr  auter  vie. 

TENANTS  IN  COjVIMON.     See  Joint  Tenants. 
legacy  given  to, 

what  words  make  a  tenancy  in  common,  886,  n.  («),  1206  et  seq. 
gift  to  two  or  more  as,  and  the  survivors  or  survivor  of  them, 

1208  et  seq. 
eflPect  of  death  of  one,  before  testator,  965,  1205. 
effect  of  revocation  of  gift  to  one  of  several,  965. 
construction  of  gift  to  heirs  as,  844. 

TENOR.     See  Executor,  appointment  of. 
executor  according  to  the,  159  et  seq. 

practice  to  grant  administration  with  the  Will  annexed  to  universal 
l^atee,  and  not  probate  as  executor  according  to  the  tenor,  161. 

TERM  FOR  YEARS.     See  Lease,  Estate. 

trust,  limited  administration  for  assignment  of,  421. 
attendant  on  inheritance,  1288. 

TESTAMENT.     See  Will. 

definition  of  last  Will  and  testament,  4. 

inofficious  testaments,  25. 

distinction  between  testamentum  and  ultima  voluntas,  4,  n.  (b). 

"  TESTAMENTARY   EXPENSES," 

what  included  under,  763,  ibid.   n.   (/). 

TESTATOR, 

declarations   of,    when    admissible    in    evidence,    257    et   seq.       See 

Emdence. 
intention  of,  841.     See  Intention. 
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TBLELLUSSOX  ACT,   1127,   n.    (k).     See   Accumulation   Acts. 

THEN, 

construction  of  word,  890,  n.  (/). 

to  what  period  to  be  refei-red  in  a  bequest  to  persons  "  then 
living,"  1209,  n.   (s). 

TIMBER.     See  T/ees. 

TIME, 

from  which  a  Will  speaks, 

as  to  estate  comprised  in  it,  is  from  death  of  testator  unless  con- 
trary intention  appears  by  Will  (1  Vict.  c.  26,  s.  24),  4,  145, 
919,  n.   (0,  1069,  1177. 
what  will  amount  to  contrary  intention,  145,  ibid.  n.  (/),  1177 

et  seq. 
construction  of  1  Vict.  c.  26,  s.  24. ..148. 
when  a  -Will  is  to  be  proved,  226  et  seq.     See  Probate. 
when  executor  becomes  beneficially  entitled  to  estate  of  testator^  487, 

491. 
■when  executor  becomes  liable  for  testator's  debts,  1592. 
of  vesting  of  legacies,  973  et  seq.     See  Class,  Construction,  Lapsed 

Legacies. 
of  vesting  of  estate  of  executor  or  administrator,  477  et  seq.     See 
Estate. 

TITHES, 

lease  of,  goes  to  executor,  523.     Sec  Estate,  qimntity  in  possession. 
when  successor  entitled  to,  of  emblements,  543. 
apportionment  of  rent-charges  under  Apportionment  Act,  633. 
debt  for  not  setting  out  tithes  lay  for  executor,  608. 

not  against  him,  1345. 

but  he  was  liable  for  the  value,  1345. 
due  to  wife's  estate, 

when  they  went  to  husband's  executor,  643. 
when  executor  was  considered  in  possession  of,  483. 

TITLE, 

of  executtir  derived  from   Will,  207. 
but  authenticated  by  probate,  207,  1511. 
executor  can  confer,  on  assignee  of  assets,  693,  696. 
when  executor  can  make  good,  to  real  estate,  494,  498  ef  seq.     See 
Estate,  quantity  in  possession. 

TITLE  DEEDS, 

liability  of  executor  as  regards,  1427. 

TOLLS, 

of  a  lighthouse,  lease  of,  held  a  chattel  real,  626,  n.  (gr). 
whether  within  Mortmain  Acts,  821. 

TOMBSTONE.     See  Monument. 
property  in.  554,  ibid.  n.    (l). 
whetjier  an  allowable  funeral  expense,  731,  n.   (.r). 

TOET'S.     Sec  Action — Estate,  quantity  in  action — Remedies — Executor, 
liability . 
in  testator's  time, 

action  for,  when  it  lie-s   ior  exooutor,  608  ot  seq. 
lies  where  pors<3iial  estate  of  leas  value,  609. 
instances  of  such  cases,  609. 
no  action  lies  generally  for  tort«  to  pen-son,  608. 
instances  of  such,  610. 

6;-)  (2) 
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TOUTS— continued. 

in  testator's  time — continued. 

action  for,  when  it  lies  for  executor — continued. 

exceptions  introduced  by  Lord  Campbell's  Act,  613. 

by  the  Fatal  Accidents  Act,  1864... 613, 

616. 
by  Employers'  Liability  Act,  617. 
by  the  Workmen's  Compensation  Acts, 
617. 
no  action  lies  for  breach  of  promise  of  marriage,  619,  ibid. 
n.   {q). 
action  for,  to  freehold  generally  does  not  lie,  610. 

exception  introduced  by  3  &  4  Will.  IV.  c.  42.. .610. 
action  for,  to  chattels  real,  whether  it  lies,  612. 
in  executor's  time, 

action  for,  lies  for  executor,  656. 
whether  he  has  been  in  possession  or  not,  656. 
may  sue  in  his  own  name  or  in  representative  character,  657. 
or  in  both_,  663. 
in  testator's  time, 

against  executor,  1338  et  seq. 

lies  where  damage  to  personal  estate,  1340,   1342,  n.   (m), 

1345,  n.  {x). 
does  not  lie  for  torts  to  estate  or  person  at  common  law,  1338 

et  seq. 
statutory  exceptions,  1338,  1345. 

actions  maj^  be  brought  against  executors  for  torts  to  realty 
committed  six  months  before  testator's  death  within  six 
months  by  stat.  3  &  4  Will.  IV.  c.  42... 1346. 
remedy  may  sometimes  be  had  in  another  form,  1340. 

TRADE,  i 

interest  on  legacy  where  assets  employed  by  executor  in,  1163. 
profits  of,  carried  on  by  executor,  shall  be  assets  in  all  cases,  1272, 

1465  et  seq. 
how  profits  of  a  business  are  to  be  estimated,  1465  et  seq. 
executors  have  no  authority  to  carry  on  the  trade  of  the  testator,  1412. 
what  is  meant  by  this  doctrine,  1412,  1537,  1616  et  seq. 
difference  between  executor  and  administrator,  1537. 
where  testator  authorizes,  1414,  1616. 
liability  of  executor  continuing,  1412,  1536,  1616. 
liability  of  testator's  estate,  1414,  1537. 
rights  of  creditors  of  executor  and  testator  inter  se,  486, 

n.   (o),  1412,  1616. 
proper  procedure  for  creditor  of  testator,  1616. 
procedure  for  creditor  of  executor,  1616. 
executor's  right  of  indemnity,  1617,  1618. 
whether  creditors  of  executor  or  of  testator  entitled  to  con- 
duct of  proceedings,  1619. 
sale  of  testator's  business  to  a  company,  1544. 
covenant  not  to  exercise, 

personal  to  testator,  1336. 

fixtures  used  in,  to  whom  they  belong,  570  et  seq.     See  Fixtures. 

TRADE  MARK, 

action  to  restrain  infringement  of,  lies  for  executor,  609,  1518,  n.  (c). 
also  for  slander  of,  609. 

TRADE  UNION, 

when  representation  not  necessary  to  member  of,  374. 

TRAITOR.     See  Will,  who  is  capable  of  making. 
formerly  incapable  of  making  a  Will,  50. 
unless  pardoned,  51. 
may  be  an  executor,  155. 
might  make  a  Will  as  executor,  51. 
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TRANSFEE, 

of  actions  against  executor  to  Chancery  Division  after  an  administra- 
tion order,  1499,  n.  (6),  1597,  1626. 
of  administration  actions  to  bankruptcy,  1628. 
of  actions  from  the  County  Court  to  tlie  Chancery  Division,  1668. 
of  actions  from  the  Chancery  Division  to  the  County  Court,  1668. 
of  actions  from  one  County  Court  to  another,  1670. 

TRANSMISSION, 

of  executorship,  174   et  seq.     See  Executor,  Executor  of  Executor, 
and  Executor,  appointment  of. 

TRAVERSE, 

of  inquisition  after  certiorari  by  executor,  674. 

TREASURY  SOLICITOR, 
a  corporation  sole,  345. 
administration  granted  to,  where  Crown  entitled  to  personal  estate  of 

intestate,  345. 
administration  bond  not  given  by,  but  liable  as  if  it  were,  430,  ibid. 

n.  (e). 

TREES, 

when  they  pass  to  the  executor,  and  when  to  the  heir,  541  et  seq. 
action  for  cutting,  does  not  lie  for  executor,  611. 

when  trespass  de  bonis  asportatis  may  be  maintained,  611. 
doeo  not  survive  against  executor,  1343. 

he  is  liable  in  an  action  for  the  value  arising  from  the  sale, 
1343,  1344. 

TRESPASS.     See  Torts. 
action  of, 

did  not  lie  for  executor,  ice,  at  common  law,  608.     See  Action, 
Stat.  4  Edw.  III.,  608. 

lies  now  whenever  the  personal  estate  has  l>cen  injured 

by  a  trespass.  609. 
does  not  lie  at  common  law,  for  trespasses  to  the  free- 
hold or  person  of  testator,  610. 
stat.  3  &  4  Wm.  IV.  c.  42... 613. 
when  it  lies,  de  bonis  asportatis,  for  corn,  grass,  trees, 

&c.,  cut  and  carried  away,  611. 
whether  it  lies  for  torts  to  chattels  real,  612. 
for  torts  in  the  time  of  the  executor,  656. 

does  not  survive  at  common  law  ayainst  executor,  1338,  1341. 
for  mesne  profits,  1341.     See  Me.<ne  Profits. 
amendment  of  law   by  stat.    3   &   4  Wm.   IV.   c.   42...  1345 
ei  seq.  i 

TRIAL, 

motion  for  new,  cannot  be  made  bj'  exer-utor  before  probate,  673. 

TR1NIT\ , 

persons  denying,  formerly  disabled  from  being  executors,  157,  n.  ((/). 

TROVER, 

lies  for  executor,  upon  conversion  in  time  of  testator,  608. 

lies  for  executor  or  administrator  of  undischarged  bankrupt  against 

all  but  assignee,  482,  497. 
by  executor,  where  goods  are  converted  after  fceetator's  death,  656. 
how  executor  may  declare,  656,  657. 
against  legatee,  for  taking  legacy  without  assent,  1101. 
does  not  surviv o  against  executor,  1338. 

but  he  may  bo  sued  on  a  convoraion  in  his  own  time,  1340. 
when  money  had  and  received  will  lie,  1340. 
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TRUST.     See  Trustees. 

when  created  by  precatory  words,  82,  n.  (o). 
undisclosed  trusts,  when  Court  will  enforce,  303,  n.  (I),  1223. 
parol  evidence  us  to,  303,  1224. 

whether  enforceable  where  cestui  que  trust  witness  to  Will,  1224. 
breacJi  of,  ,  ', 

debt  by  simple  contract,  1613. 
liability  of  executor  of  trustee  for,  1350. 
what  acts  amount  to,  1417  et  seq.     See  Devastavit. 
questions  as  to,   not  properly   raised  on  originating  summons, 
1622. 
property  held  by  deceased  as  trustee  not  liable  to  probate  duty,  748, 
n.  {e). 
nor  to  be  divided  amongst  creditors  on  bankruptcy  of  trustee,  1615. 
arise  from  office  of  executor, 

c<^nizance  of  Courts  of  Equity  of,  207,  1590. 

liability  of  executor  for  breaches  of,  1417  et  seq. 
for  sale,  499  et  seq.,  693  et  ^eq.    Sea  Estate,  quantity  in  possession — 
Executor,  power  of. 
diffei'ence  between  it  and  a  power  of  sale,  499. 
legacy  in,  does  not  lapse  by  death  of  trustee  in  testator's  life,  973. 
securities,  1431.     See  Investments. 

estates  will   pass   under   general   words,    unless   contrary  intention 
shown,  946,  n.   (w). 

TRUSTEES.     See  Limitations,  Statute  of— Trust. 
judicial,  156,  n.  {d),  1606. 
distinction  between,  and  executors,  1417. 
how  far  executors  are,  1590,  1639,  n.  (/). 
executors  are,  for  purposes  of  the  Trust>ee  Act,  1893. ..1605. 

and  the  Judicial  Trustees  Act,  1896. ..1606. 
sole  surviving  trustee  cannot  appoint  special  executors  for  the  pur- 
pose of  continuing  the  trust,  1288. 
propertj'  bequeathed  to  executors  as  trustees, 

taking  probate  is  an  acceptance  of  the  particular  trusts,  1032, 

1417. 
revocation  of  appointment  as  executors,  no  revocation  of  that  as 
trustees,  1417,  n.   (l). 
when  legatee  or  executor  declared  trustee  for  other  persons,  442,  903. 
vendor  or  vendee  of  land  held  a  trustee,  505.    See  Conversion. 
estates  of  inheritance  vested  in  testator  as  sole  trustee  pass  to  his 

personal  representative,  1287. 
married  women  trustees,  position  of,  as  regards  conveyance  of  trust 

property,  155,  725. 
infant  trustees,  orders  of  the  Court  of  Chancery  in  respect  of  the 

estates  of,  1504. 
the  judge  in  Lunacy  may  make  vesting  and  other  orders  respecting 

lands  or  stock  of  lunatic  trustees,  1605. 
out  of  the  jurisdiction  of  the  Court,  or  uncertain  whether  living  or 

dead,  or  refusing  to  transfer  stock,  &c.,  1604, 1605. 
Acts  for  relief  of,  now  superseded  by  the  Trustee  Act,  1893... 1538. 
payment  of  money  into  Court  under,  1538. 
funds  under  500^...1539. 

payment  out  of  Court  to  executor,  1540,  1603. 
applications  by  summons  under  R.  S.  C.  (Trustee  Act,  1893; . .  1540. 
costs,  how  paid,  1541. 

trustees  should  not  pay  in  money  unnecessarily,  1541. 
22  &  23  Vict.  c.  35  (Lord  St.  Leonards'  Act),  and  Trustee  Act,  1893, 
as  to  management  of  trust  property,  1082,  1542. 
methods  of  procedure  open  to  executors  for  their  relief  and  pro- 
tection, 1542. 
expenditure  authorized  out  of  capital  for  preserving  property, 

1544. 
sale  of  testator's  business  to  a  company,  1544. 
summons  proper  procedure  for  appointing  new  trustee,  1606. 
relief  of.  under  Judicial  Trustees  Act,  1896. ..1448. 
exercise  of  discretionary  powers  by,  1615. 
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TUEKEY.     See  Bomicil. 

Will  of  British  subject  domiciled  in,  272. 

TUENPIKi:  BONDS, 

wl  ether  real  securities,  1442,  n.   (e). 
whether  they  ought  to  be  converted,  930. 
■whether  within  Mortmain  Acts,  821. 


UNATTESTED   PAPER.      See    Incorporation. 
incorporation  of,  with  Will,  72  et  seq. 

XJNCERTAINTY 

inconsistent  Wills  of  same  date  void  for,  121. 

legacy  for  "  next  of  kin,  or  heir-at-law,"  void  for,  876. 

gift  of  "handsome  gratuity  "  to  executor,  void  for,  1032. 

gife  of  "  reasonable  remuneration  "  to,  not  void  for,  1032. 

appointment  of  executor,  void  for,  168. 

of  description,  bequest  void  for,  1181. 

UNCLE, 

his  degree  as  next  of  kin,  1251. 

grandfather  preferred  to  him,  332,  1251. 
great-grandfather  shall  sliare  with  him  in  distribution,  1251. 
so  shall  nephews  and  nieces,  1251. 

UNCORROBORATED  CLAIM, 

against  estates  of  deceased  persons,  1392. 

UNDERWRITING  CONTRACT, 

to  place  shares  can  be  enforced  against  executors,  1337. 

UNDUE  INFLUENCE.     See   Will,  Influence. 

UNIVERSITIES, 

exception  in  the  Statute  of  Mortmain  in  favour  of,  835. 

"UNMi»RRlED," 

what  is  meant  by,  in  a  legacy,  862,  1023. 

UNSOUND  MIND, 

person  of.     See  Lunatic. 

USE  AND  HIRE, 

of  horse,  which  has  been  taken  by  testator,  action  lies  against  hia 
e>ecutor  for,  1341. 

USE  AND  OCCUPATION, 
action  for, 

lie^  against  executor,  who  has  had  the  mesne  profits  up  to  the 
day  of  the  demise  in  ejectment,  1341. 
but  not  after,  1342. 

relief  in  equity,  1342. 
executor  is  personally  liable  in,  1373,  1375,  1399. 
executors  chargeable  witli  rent  for,  when  one  oooapiee  testator** 
buildings,  699,  n.   (/). 

USUPJOUS  CONTRACT,  784. 

UTENSILS, 

what  passes  by  description  of,  in  a  Will,  940. 
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VADIATIO  LEG18,  1566,  n.  (o). 

VENDOR  AND  PURCHASER, 

propertj'  contracted  for  by  testator  will  paae  by  description  of  it  as 

his  actual  property,  957. 
conversion  in  equity  of  the  estate  contracted  for,  505,  1380. 
liability  of  executor  of  vendee  to  complete  the  purchase,  1379. 
when  executor  proper  person  to  convey  estate  contracted  to  be  sold, 

1380,  1381. 
marshalling  assets,  with  respect  to  vendor's  lien,  1325.    See  1315. 

VENUE.     See  Coimty  Court,  Transfer. 

VESTED  LEGACIES, 

doctrine  of,  958  et  seq.     See  Lapsed  Legacies. 
rules  for  deterniining  whether  vested  or  contingent,  974  et  seq. 
divesting  of  vested  shares,  849,  n.  (s),  858. 
vested  or  contingent  devises,  994,  n.  («). 

when  "  vested  "  means  vested  in  possession  or  "  payable,"  849,  1003. 
when  "  indefeasible,"  1003. 

VESTING, 

orders  under  Trustee  Act,  1604. 

ordei's  under  Lunacy  Act,  1605,  1606. 

order  may  be  obtained  on  summons,  1606. 

time  of.     See  Class,  Construction,  Distribution,  Lapsed  Legacies. 

of  property  of  deceased  in   executor  or  administrator,  477   et  seq. 

See  Estate. 
difEerence  between  chattels  real  and  personal,  483. 
Court  leans  in  favour  of  early  vesting,  853,  n.  (6),  1208,  n.  (z). 

VILLEIN, 

was  capable  of  being  executor,  155,  n.  (z). 
for  years  was  a  chattel  real,  517,  n.  (c). 

VOID  AND  VOIDABLE, 

grants,  distinction   between,   where   probate   or   administration   re- 
voked, 468  et  seq. 

VOLUNTARY  CONTRAOT, 

executor  not  bound  to  complete,  1392. 
bond  or  covenant  postponed  to  debts,  783. 
but  must  be  paid  before  legacies,  783. 

VOLUNTARY  CREDITORS, 

rank  pari  passu  with  creditors  for  value,  when,  784. 

VOLUNTARY  SETTLEMENT, 
avoidance  of,  582,  n.  (z). 


WAGER  OF  LAW, 
abolished,  1548. 
explanation  of  term,    1548,   n.  (o)'. 

WAGES, 

debt    due    to    servants,    clerks,    or    workmen,    whether    entitled    to 
priority,    772,   n.  (/)>, 
how    far    extinguished    by    legacy,    1043,    n.  (o). 

WAIVER, 

of  lease  by  executor,  524,   1375.     See  Eent. 

WARRANT  OF  ATTORNEY, 

when  executor  may  enter  up  judgment  on,  675. 

when  judgment  may  be  entered  against  a  testator  on,  1587. 
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WASTE, 

by  executor  in  killing  game,  &c.,  540. 

action  for,  does  not  survive  to  executor  at  common  law,  611,  n.  (Z). 
See  Tort. 
nor   against  him,   613,   n.  (b),   1342>. 

but  an  action  lies  for  the  benefit  arising  from  the  sale  of 
trees  cut,  611,  1343,  1344. 
or  ore  dug,  1344,  1346. 

so   a  suit   for  equitable  waste,   1344. 
by  limited  owner,  542,  613,  1343. 
whether  tenant  for  life  liable  for  permissive,  1343,  n.  (»!),. 

of  leaseliolds,  non-fulfilment  of  covenants  to  repair,  ljk4,  n.  (m). 
by  executor  or  administrator  of  executor  or  administrator  of  testator 
or  intestate's  estate,  613,  682. 

WASTING  SECURITIES , 

conversion  of,  1121  et  &eq.     See  Conversion. 

WATERCOURSE, 

action  for  diverting,  does  not  survive  to  executor  at  common  law,  608. 

nor  against  him,   1338. 

exception  introduced  by  3  &  4  Will.  IV.  c.  42... 613,  1345. 
so  of  an  action  for  polluting,  1346,  n.  (y). 

WATERWORKS, 

shares  of,  whether  realty  or  personalty,  626. 

WEAKNESS, 

of  understanding, 

what  is  sufficient  to  be  a  ground  of  incapacity,  26. 

WEST  INDIES.     See  Colwiies. 

commission  allowed  to  executors  in,  1486. 

WIDOW.     See  Ihisband  and  Wife. 

her  common  law  right  to  a  third  of  her  husband's  goods,  1. 
republication  of  Will  by,  42. 

Will  made  by,  during  coverture,  revoked  by  her  surviving,  41,  137, 
n.{e). 

unless  made  under  a  power,  49. 

or  as  executrix,  39. 
her  right  to  adminisitration,  326  et  seq.     See  Administration,  grant 

of  letters. 
her  right  to  her  chattels  real  after  her  husband's  death,  531  et  seq. 

chosGS  in  action,  640. 

separate   property,  667. 

paraphernalia,   588. 
legacy  to,  ' 

in  restraint  of  marriage,  1020. 

in   lieu  of  dower,  considered   as  a  purchase,    1092. 

does  not  carry  interest  from  testator's  death,  1156,  1160. 

a  married  woman  by  the  description  of  "  widow,"  912. 
her  right  to  dower, 

how  affected  by  Dower  Act,   1187. 

questions   of  election   in  etfcot  aholislied    i)y,    1187. 
her    rights    under    the    statute    of   distribution.^,    1231    et    aeq.      Soo 
Distribution. 

a  child  shall  not  bring  in  his  advancement  for  Iht  benefit,  1241. 

WIDOWER.     See  Administration',  Ilmbfind  and  ll'ifo. 

legacy  to,  may  be  on  condition  restraining  rc-marriogo,  1021,  n.  (r). 

WIFE.     See   Ilusbavd  and   Wife. 

bequest  to,  whether  it  extends  to  after-taken  wife,  868.    Soo  912. 
to    divorced    wife,    868. 
not  being  a  lawful  wife,  911. 
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not  entitled  under  gift  to  relatione,  885. 

nor  to   next  of  kin,   886. 
who  entitled  under  gift  to  her  next  of  kin  as  if  she  had  died  un- 
married,  88(»,   n.  (»»). 

WILD'S  CASE, 

rule  in,  856,   872,  n.  (m). 

WILFUL  DEFAULT, 

accounts    ordered    on    footing    of,    1491,    1492,    1608    et    seq.      See 

Jiem^dies. 
executor  must  bo  charg-ed  with,  to  be  liable  on  a  devastavit,  1425. 
See  1282,  n.  (h). 

WILL, 

mutual,  7,  91,  133.     See  Mutual  Wills. 

dwplicate,  111,  224.     See  Buplicate  Wills. 

contingent,    131.      See   Contingent   Wills. 

nuncupative,   87  et  seq.     See  Nunctipative  Wills<. 

made  in  jest,  79,  n.  (c). 

of  seaman  or  marine,  306  et  seq.     See  Seaman. 

of  soldier,  88,  306.     See  Soldiers. 

may  be  deposited  during  lifetime  of  testator  under  control  of  Court, 

226. 
power  of  making  Will  of  personal  estate  has  existed  from  earliest 
period,   1. 
including   terms  for   years,   1. 
not  at  common  law  of  the  wliole,  unless  testator  died  without 

either  wife  or  issue,  1. 
writ  de  ratio-nabili  parte  bonorum  for  wife  and  children,  2. 

query,  whether  this  was  the  general  law  or  a  custom  only,  2. 
the  law  now  altered,  aa  a  man  may  bequeath  the  whole,  2,  3. 
power  of  making  Will  of  real  estate,  history  of,  2. 
termed  testamentum,  4,  n.  {by. 

definition  of  last  Will  and  testament,  4. 

operates  on  property  acquired  since  the  date  of  Will,  4.     See 

145,  852,  1069. 
distinction  between  Will  of  personal  property  and  Will  of  lands 
in  this  respect  before  Wills  Act,  4. 
in  strictness  cannot  exist  without  the  appointment  of  an  executor,  5. 

distinction  between,  in  this  respect,  and  a  codicil,  5. 
the   bare   nomination  of  executor  will  make  it   a  Will,    151.     See 

Will   of  Land,   infra. 
need   not  originate  with  testator  if  he  understand   and  adopt  one 

proposed   to  him,   31,   n.  ((7). 
its  nature, 

different  from  a  deed,  though  it  be  sealed,  7. 
in  all  cases  a  revocable  instrument,  7. 
cannot  be  joint  or  mutual,  7. 

whether  such  a  Will  can  be  enforced  in  equity  as  a  compact, 
91—93. 

WHO   IS    CAPABLE   OF   MAEllKG,    8    et    seq. 
aliens,  8. 

the  King  or  Queen,  9. 
the  Queen  Consort,  10. 

persons  incapable  from  want  of  discretion,  11  et  seq. 
infants,    11.     See  Infant. 
idiots,   12. 

who   are  considered  so,   12. 
deaf    and   dumb,    12. 

deaf,   but  not  dumb,   12. 
dumb,    but  not  deaf,   13. 
blind    persons,   13. 

what    formalities   necessary,    13,    249. 
persons  who  cannot  read,  14,  149. 
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persons    incapable   from    xvant   of   discretion — contiLnued. 
lunatics,   14  et  »eq.     S«e  Luna.tic. 
persons  who  liave  outlived  their  understanding,  25. 

incapacity    from   old    age,   25. 
persons   of   weak    understanding,   26. 
persons   drunk,    27. 

habitual    drunkards,    28. 
part  of  a  Will  established,   and  part  not,   in  cases  of  in- 
capacity before  Wills  Act,  28. 
a  Will  established,  though  attesting  witnesses  speak  to  in- 
capacity or  contradict  each  other,  25,  77. 
inolBcious    testaments,    25. 
persons  incapable  from  itmnt  of  liberty  or  free  tvill,  29  et  seq. 
Will    obtained   by   force,   29. 
WUl    obtained    by    fe^'r,    29. 

what   is   the   sort  oi'   fear   to   annul,   29. 
Will    obtained   by   fraud,   30. 

what   is  the  sort  of  fraud  to  annul,  30. 
cannot  be  set  aside  in  equity,  30,  442.     See  Probate, 
revocation. 
WUl   obtained  by  importunity,  31. 

the  legal  acceptation  of  the  word,  31. 
made  by  interrogatories,  good,  but  difficult  to  prove,  31, 
Will  obtained  by  iufliienea,  31,  46,  83,  249,  442. 
what  sort  of  influence  will  invalidate,  31,  86. 
may  be  good  as  to  some  parts,  and  bad  as  to  otliere,  33. 
Will  of  seatnen,  35,  306  et  s/'q.     See  Seamen. 

made  on  same  instrument  witli  a  warrant  of  attorney, 
bad,   36,   307. 
or  on  a  different  instrument,   36. 
made  a*;  security  for  debt,  void,  36. 

but  a  Will  made  in  favour  of  his  creditor  may  be 
good,  36. 
Will  of  feme  covert,  38 — 50.     See  Husband  and  Wife. 
persons   incapable  fr&m   criminal  conduct,   50. 

traitors  and   felons,   50.     See  Traitor,   Felon. 

outlaws,    51.     Swi  Outlaw. 

persons    excommunicate,    52. 

persons  guilty  of  crimes  short  of  felony,  52. 

FOKM   AND    ilAXNER   OF   MAKING     53   et  seq. 

difference   between   formalities   before  and   since   stat.    1    Vict. 
0.  26... 5a. 
presumption  as  to  whether  a  Will  without  date  waa  made 
before  or  since  the  Act  came  into  operation,  54. 
writing, 

must  be  in,  53. 

only  formality  necessary  before  1  \'ict.  c.  26... 53. 
signature,   54 — 61. 

before  Will.?  Act,  54,  n.  (<>). 

necessary  in  case  of  Wills  under  Wills  .\ct,  54. 

how  to  be  made  under  Wills  Act,  54 — 61. 

must  '1m>  luado  at  the  foot  or  end  thereof  by  the  tcetator, 
54,  56. 
or  bj'  some  person  in  iiis  presence,  54. 
what  Ls  sufficient  signature  by  such  person,  66,  6i. 
when  signature  valid  as  being  at  the  foot  or  end,  56  ot  fcq. 
when  f.ignatuix)  in   tcntimonium  clause,  66. 
by   mark  sufficient,  54. 

signature  under  assumed  name  iield  sufficient,  65. 
sealing  not  sufficient,  55. 

whether  more  acknowledgment  of  a  wgnature  Ruffiwvi,  <)I. 
whei'e  Will  consists  of  «evoral  8h«y>t.'<,  57,  n.  (/>),  61. 

of  several  clauses  written  nt  several  times,  61. 
blank  spaces  in  body  of,  unobjcetionnble,  60. 
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attestation,  61 — 78. 

in  case  of  Wills  of  porsonaJty  made  before  1st  January,  1838 

...61,  n.   iff). 
to  Wills  made  on  or  after  1st  January,  1838... 61. 

what   is   a   suificLcnt   acknowledgment  of  signature  of 

testator   to  the   witnesses,   62. 
how  and  when  the  witnesses  must  attest,  GG. 

must   attest  after  testator  has  signed  or  acknow- 
ledged, 66. 
both  witnesses  must  be  present,  GG. 
witnesses     must    attest    in    presence    of    testator 
though  not  of  each  other,  66. 
what  is  the  presence  of  a  testator,  67. 
form  of,  not  necessary  but  desirable,  68. 
by  marksmen  suiEcient,  69. 
semble.,    initials   sufficient,   69,   n.  (Jc). 
with  a  guided  hand  sufficient,  69. 

but  not  by  seal,  69. 
acknowledgment  of  signature  by  witness  not  suflScient, 

69. 
must  be  either  name  of  witness  or  mark  intended  to 

represent  it,  70. 
in  what  part  of  the  Will  the  witnesses  must  subscribe, 

70. 
effect  of  ev-idence  of  attesting  witnesses  as  to  the  cir- 
cumstances  of  attestation,    76. 
application    of    maxim    omnia   prcBsumuntur    rite    esse 

fwta,  76. 
witnesses'    names   must   be  subscribed   for   purpose  of 

attesting   testator's  signature,   78. 
unattested  papers  referred  to  by  WUl,  72. 
a    Will    cannot    create    a    power    of   disposition    by    a 

future  unattested  paper,   74. 
of  Will  written  on  several  sheets,  71. 
casual   omissions,   ice.   in, 

whether  they  may  be  supplied  in  the  probate,  253  et  seq. 
form,   78.     See  2\u:ict:paiii'e   IViU. 

testamentary   form  not  necessary,   78. 

deed  poll  or  an  indenture  may  operate  as,  79,  n.  (2). 
the  supposed  exercise  of  a  power  may  operate  as 
a  mere  Will,    79. 
document  in  form  of  Will  if  expressed  not  to  be  meant 

as  such  will  not  operate  as  Will,  79. 
testator  need  not  intend  a  testamentary  act,  78. 
testator    in    a   subsequent   paper,    &c.,    saying   he    has 
bequeathed,  81. 
but  the  instrument  must  depend  on  the  death  of 
testator   for  consummation,   81. 
there  must  be  aniinus  testandi,   79,  n.  (c). 
onus  of  proof  of  animus  testandi,  80. 
Will  made  in  jest,  79,  n.  (c). 
several   instruments  of  different  natures  may  constitute  a 

Will,  81. 
and  probate  may  be  granted  to  all  the  executors  mentioned 
in  the  several  instruments,  81,  n.  (»?). 
language,  82. 

wishes  and  requests  sufficient,  82. 

general  doctrine  as  to  what  precatory  words  create  a 
trust,    82,   n.  (o). 
Will  made  by  interrogatories,  31. 
may   be   in   ajiy   tongue,    82. 
how  foreign  language  to  be  regarded,  82. 
effect  of  translation  in  probate,  452. 
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materials,  82. 

Will  written  in  pencil,  82. 

rviles  as  to  alterations  in  pencil,  82,  83. 
law  as  to  preparation  of  Will  by  i)er3on  benefiting  thereunder, 
83  et  seq.,  249. 
legatee,   83—^6. 

attorney   legatee,   83   et  seq. 

true  doctrine  as  to  proof  of  Wills  when  so  prepared. 

84,  249. 
the  rule   in   Barry  v.    Bvtlin   discussed,   84   et  seq. 

PUBLICATION   OF, 

none  requisite  under  the  Wills  Act,  53,  65. 

CONTENTS    OF, 

knowledge  of,  by  testator  formerly  presumed  on  proof  of  signa- 
ture, 248.     But  see  248,  n.  (p-).     See  Fraud. 

REVOCATION   OF,   91    et    seq. 

revocable  nature  of  a  Will,  91. 

whether  mutual  Wills  revocable,   91. 
contract  not  to  revoke,  93. 
not  affected  by  subsequent  insanity  of  testator,  14. 
where  legatee  has  bi^n  induced  by  Will  to  render  services  to 

the  testator,  93.     See  1390. 
dependent  relative  revocations,   107  et  seq.,  129. 
enactments   in   1    Vict.   o.    26,   respecting,   94. 
of  a  second  Will  revoking  an  earlier  Will,  will  not  revive  the 

first,  127. 
1.  By  destruction,   burning,    tearinr/,   cancellation,  or  oblitera- 
tion, 
to  what  cases  the  stat.  1  Vict.  c.  26,  extends,  95. 

every  act  done  to  a  Will  after  January  Ist,  1838,  must 
be  in  compliance  with  the  statute,  though  the  Will 
be  made  before  that  date,   95. 
at   what   time   alterations   without   date  shall   be   pre- 
sumed to  have  been  made,  96. 
declarations  of  testator  wlien  admissible  to  rebut  pre- 
sumption,   96,   257,   258,  263. 
what   shall   amount   to.    if  done  before  January    Ist,   1838 
...98. 
what  shall  amount  to,  if  done  after  that  date,  98  et 

seq. 
cancellation  by  striking  through  with  a  pen  not  suffi- 
cient, 99. 
"otherwise    destroying,"    meaning    of,    98. 
must  be  intention  and  actual  dt'^trurtion,  99. 
symbolic:!!    destruction   not  sufficient,  99, 
effect  of  erasing  signature.  98,  n.  (»i).  99)  "■  (o).  lO"- 
inchoate  act  not  a  i-ovocation,   101. 
must  be  in  test-ator's  presence  and  by  his  direction,  10'2. 
qncrre,  whether  there  can  bo  ratification  whore  proper 
formalities   not  observed,    102. 

partial   revocation, 

may  be  eff<'ctcd   bv  mutilation.    103. 
intention  of  tost^tiir  governs  extent  of  operation,   102. 
evidence   of   intention,    how   shown,    103. 
when  effected  by  obliteration,  inferlineafion,  or  altora- 
tioii   must  be  executed  in  like  manner  a^  \Sill, 
103. 
unless  obliteration  complete,    10-1. 
evidence  aliunde  not  admissible  in  such  ra.*,   105. 
oonscfiuenccs   of  complete   ol)literati<)n   with    unftttest<<<l 
substitution,  105. 
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1.  By  destruction,  burning,  tectring,  cancellation,  ^c. — continued. 

the    acts    prescribed    for    revocation    must    be   done    atmno 
fcvocavdi,    106. 
presumption   of  law   as  to  <vnimus   revocandi,    106. 
doctrine  of  dependent  relative  revocations,  107  et  acq. 

evidence   aliunde  admissible  in  such  case,   105. 
cancellation  under  mistake  of  law,   108. 
no  revocation  by  Will  made  under  mistake  of  fact,  109. 
if^.cus    wiien    the    sef;ond    gift    fails    by    incapacity    of 
legatee,    109. 
when    destruction   or   mutilation  of   Will    is   revocation  of 

codicil,   109. 
of  one  of  duplicate  Wills,   111. 
of  a  codicil,   is  so  of  an  interlLneation  in  a  Will  to  same 

effeet,   112. 
proof   of   mutilation,    &:c.,    112. 

if    it   be    found   mutilated    in   testator's   custody,    the 
presumption    is    that    he    mutilated    it    onimo    revo- 
candi,   112. 
so    if   it   cannot   be   found,    112. 

so  where  the  testator  has  the  custody  of  one  of  two 
duplicrtte^,.  113. 
a  Will  unduly  cancelled  or  destroyed,  may  be  established, 
113. 
so    if    cancelled    by    testator,    when    ri-on    compos,    28, 

106,   114,  294. 
how   admitted  to  probate,   294. 

2.  B'lf   a  subsequent    te'Sta/mentary   disposition,,    115    et  seq. 

last  Will   operative  to  exclusion  of  prior  couti-ary  or  in- 
consistent Will,  115. 
prior  Will  revoked  by  subsequent  non-appearing  Will,  115. 
in  such  case  evidence  must  be  most  clear  of  existence 
of  second  Will,  116. 
and  contents  of  lost  Will  must  be  known,  118,  119. 
no  revocation  effected  unless  the  two  are  inconsistent,  115, 
116. 
or  unless  the  other  be  a  substantive  Will,  but  qucere, 
117. 
effect  of  appointment  of  executors,   117. 
a  paper  disposing  of  the  estate,  without  making 
an   executor,   revokes   a  prior  Will  though  ap- 
pointing executors,  118. 
effect  of  express  revocatory  clause  in  subsequent  Will,  118. 
codicil  revoking  bequests  but  not  appointment  of  executors 

does   not  revoke  Will,   118,   n.  («). 
not  affected  by  mere  fact  of  a  later  Will  existing,  118. 
though   it  be  found  to   be  different  if  particulars  un- 
known,   119. 
a  later  Will  of  wliich  nothing  was  known  but  that  it 

was  headed   "last  Will,"  no  revocation.    119. 
nor  by  mere  use  of  words  "  last  Will,"  119. 
intention  of  testator,  sole  guide,   121. 
two  inconsistent  Wills  of  the  same  date,  121. 

without   any   date,    121. 
two  inconsistent  clauses  in  a  Will,  121. 

revocation  of  prior  disposition,  by  a  subsequent  substituted 
one,   122. 
in  such  ca^e  parol  evidence  admissible  as  to  testator's 

intention.    122. 
revocation  before  W^ills  Act  by  unfinished  subsequent 
disposition,   123. 
not    affected    by    a    subsequent    disposition   made    under    a 

mistake   of  fact,    123. 
before  Wills  Act  a  question  whether  on  the  revocation  of 
a  later  Will,  a  former  uncancelled  WiU  is  revived,  127. 
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2.  By    n   suhsequ-e^>it    ip«1omentfii-y   di^pos'thn — continued. 

intention  to  revoke  must  be  clear,  6,   n.  (/>). 

whether    Will   executing    a   power    revoked    by   subsequent 

Will,   127. 
semble  g-oneral  revocation  does  not  necessarily  revoke  such 

Will,  but  it  must  be  shown  that  it  is  unreasonable  that  it 

should,  127. 
a  codicil  referring  to  a  W^ill  destroyed  by  testator  does  not 

revoke  a  later  Will,   128. 

3.  By    express    revocaiio)),    128. 

in  respect  of  Wills  made  after  January  1st,  1838,  must  be 
by  another  Will  or  codicil  or  writing  executed  like 
a  Will,  94,  128. 
what  is  such   a  writing,    12-8. 

law  as  to  Wills  made  before  January  1st,   183S...128, 
n.  CO- 
intention    to   i-evoke   must   be   as   clear   as    the   devise,   6, 

n.  (^),    129. 
subservient  to  another  disposition,  which  fails,  inoperative, 

129.     And  see  107  et  seq. 
eflEect  of  general   revocatory  clause,    130. 
a  codicil  intcndinsv  to  revive  destroyed  Will  does  not  neoes- 

sarilj'  revoke  an  intermediate  Will,  130.  149. 
a   codic-il   revokiiirj   all  beque^s  in   Will   but   not  revoking 
appointment  of  executors  will  not  revoke  Will,  118,  n.  (a), 
recital    in    attestation    clause   Avill    not   revoke   codicil,    68, 
n.  (/). 

4.  By   reptiblicntion    of   pt-ior    Will,    130.    142. 

distinction  in  this  respect  between  Wills  and  codicils,  142. 
And  see  138,  n.  a-)- 

5.  By    m-nrringe    or    other   presumptive   or   implied   revocntion, 

130  et  seq. 
after  January  1st.  1838.  no  Will  to  be  revoked  by  presump- 
tion  on  ground   of  alteration   in   circumstances    (1    Vict, 
c.   26),  130. 
contingent  Will,    131.     And  .see   Contingent   Will. 
not  affected  by  subs.^qiient  insanity,   14. 
case  of  mutual  W^ills,   133. 

after  January   1st,   1838   (1   Vict.   c.   26).  Will  revoked  by 
marriage  of  testator  unless  made  in  exercise  of  powcir, 
134,   141,   n.  ip). 
marriage   of  man  domiciled  in  this  country  with  de- 
ceased   wife's    sLster    no    revocation,    134,    n.  (r). 
not  affected  by  testator's  marriasre  before  the  statute, 

133. 
seats,  of  a  testatrix,   134. 

Will  did  not  revive  by  her  surviving  him,  49. 
implied   revocation  by   ademption,   135. 

nEPUBMCATION   OF. 

made  before  January  1st.  18.38  (\  Vict.  c.  26\  136. 
how  it  might  bo  republished,   136. 

bj'   Tinatt^sted  codicil,   or  other  writing,    136. 

was  not  dependent  on  codicil  being  niinexc*!  t<i  or 
confirming   the   Will,    137. 
annexation  important  evidence',   138. 
codicil  referring  inaccurately  to  Will   may   repub- 
lish   it,    140,    n.  (w). 
continrrent  or  conditional   codicil   ninv   republish  a 
Will,  13.?,  no.  n.  ( w). 
not  if  a  contrary  intention  appear  on  tlio  face 

of  it,   138. 
a    codir'i!    confirming    a   Will    does    not    nooca- 
.sarily    mako    it    operate   as    if   made    .it    the 
date   of  the  ciKlicil,    137,   n.  (r). 
by    parol    aet^    and    dpcbirntioni',    136. 
republication  of  an  obliterated  or  canceUoil  Will,   137. 
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made  after  January  1st,  1838   (1  Vict.  c.  26),  138  et  seq. 
whether  term   republication  still  proper,    138,   n.  (t). 
how  cases  on  old  law  still  applicable,  138. 
methods  in  which  revoked  Will  can  be  revived,   127,  136, 

13S. 
destruction   of  revoking   instrument  not   sufficient,    139. 
when   a  codicil   reviving  revoked   WUI  will   revive  codicil* 

thereto,    138,  n.  (k). 
intention  to  revive  and  what  is  intended  to  be  revived  muBt 
be  gathered  from  codicil  itself  in  absence  of  latent  am- 
biguity,   139,    n.  (w),    140,    n.  (m),    141,    n.  (;?). 
codicil  referring  inaccurately  to  Will  may  republish  it,  140, 

n.  (m). 
where   codicil  refers   by   mistake   to  Will,    140,    n.  (w). 
codicil  cannot  revive  where  Will  entirely  destroyed  animo 
revocandi,    140,   n.  (>w). 
as  to  case  of  duplicate  Wills  one  of  which  has  been 
destroyed,    141,   n.  (ja). 
republication  now  unimportant  except  in  case  of  revoked 

WUls,   141,  n.  (o). 
as  to  Wills  made  before  and  republished  after  January  1st, 
1838  (1  Vict.  c.  26),  141. 
consequences  of  republication,   142 — 150. 

the  Will  is  a  new  Will  of  the  date  of  the  republication,  142. 
therefore  revokes  all  Wills  prior  to  republication,  142. 
distinction  between  WUls  and  codicils,   142. 
republication   of  Will   republishes   codicils,    142. 
where  WUI  partly  and  afterwards  wholly  revoked 
repuTjlication  wUl  not  revive  part  first  revoked 
unless  contrary  intention  shown   (1  Vict.  c.   26, 
s.  22),  142. 
adeemed    legacies    not    revived,    1036,    n.  (6). 
the   operation  of  the  WUI  extended  to  after-acquired 
property,    144    et    seq. 
secus,    as   to    a   WUI   of   a   married    woman   made 

merely  in  the  exercise  of  a  power,  144. 
distinction  between  Wills  of  personalty  and  realty, 
before  WUls  Act,   144. 
of    WUI   partly    and    afterwards    wholly    revoked    (1    Vict. 

c.  26),  143. 
a  WUI  republished,  &c.,  by  any  codicil  shall  be  deemed  to 
have  been  made  at  the  time  it  shall  be  repubUshed,  &c. 
(1  Vict.  c.  26,  s.  34),  149. 
extends  operation  of  Will  to  persons  to  whom  description  is 
applicable   at  date   of  republication,    143. 
though   not  originally   intended,   143. 
so    also    as    to    property    to   which    the    description   is 
applicable,  143. 
a  codicil  may  give  effect  to  unattested  alterations  or  addi- 
tions to  WUI,    149. 
or  may  render  valid  a  previous  unexecuted  WiU,  149. 
effect  of   codicil   showing   intention   to   revive   a  destroyed 

WUI,  149. 
by  a  widow,  of  a  WiU  made  before  or  during  ooverture,  42, 

150. 
by  a  person  once  insane,  who  has  recovered  his  mind,  150. 

TIME  FROM   WHTCn   IT   SPEAKS, 

Will  shall  be  construed  to  speak  from  death  of  testator  unless 
contrary  intention  appear  by  it  (1  Vict.  c.  26,  s.  24),  145, 
852,  1069,  1179. 
contrary  intention,  how  it  must  appear,  145,  1179. 
specific  gifts  within  sect.  24  if  words  of  description  not  inapt, 
146. 
or  though   partially  inapt  subject-matter  of  bequest  suffi- 
ciently identified,  146. 
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WILL — can  t  inued. 

TIME  FROM  WHICH  IT  spi:aks — continued. 

Will  of  married  woinan  not  cxcludetl  bv  sect.  8  from  operatioa 

of  sect.  24... 148. 
with  respect  to  de^stiiptlon  of  persons,  law  unaltered,  148. 

PROBATE  OF,  201   ef  seq.     See  Prohuie. 

bare  nomination  of  executor  entitles  Will  to,  151. 

the  Will  must  be  proved  in  the  Probate  Division  of  Higrli  Court, 

203,  206. 
whether  other    Divisions   of    High    Court    have   jurisdiction    to 
grant,  204,  205. 
when  pronounced  against  in  a  suit  between  the  e.xwutor  and 

next  of  kin,  cannot  be  set  up  again  by  learat^c,  241. 
disputed  Will  ought  to  bo  lodged  in  the  registry,  224. 
is  the  only  legal  evidence  of  the  Will,  iOti.     JSee  1511  et  seq. 
deposit;  of,  by  testator  in  his  lifetime,  22fi. 

of  foreigners  and  British  subjwts  domiciled  abroad.  263  et  seq. 

if  the  deceased  left  no  persijnalty  in  this  country,  his  Will  need 

not  be  proved  here,  263. 

but  if  a  foreign  oxecutor  has  to  bring  a  isuit  here,  or  is  to  be 

sued  here,  there  must   \w   administration   ad  fifen',  264, 

1547. 

a  Will  made  abroad,  of  j)roperty  here,  must  l>e  proved  here,  266. 

Scotch  confirmation  produced  in  Probata  Court,  and  sealed  there, 

to  have  the  effect  of  jirobate,  264,  n.  (»i). 
Irish  probates  to   bo  of  like  force,  as  English   probates,   ijeing" 

resealed,  264,  n.  {m). 
Will  made  here,  of  property  in  tlie  colonies,  208. 
Colonial  Probates  Act.  1892,  effect  of,  268. 

the  grant  of  probate  here  does  not  extend  to  property  abroad, 
though  the  rights  of  the  executor  do,  if  tJie  testator  was  domi- 
ciled here,  267. 
the  validity  of  the  Will  of  a  foreigner  dej)ends  on  tlic  law  of  tho 
place  of  domicil,  270. 
so  of  the  Will  of  a  British  subject  (hiniirUrd  out  of  England 

before  stat.  24  &  25  Vict.  c.  114... 270. 
practice  to  follow  the  grant  of  the  Court  of  domicil,  273. 
Wills  made  by  British  subjects  out  of  the  kingdom  to  be  admitted 
if  made  according  to  the  law  of  the  place  wher^  made,  or  where 
testator  was  domiciled,  or  had  domicil  of  origin,  st^t.  25  &  25 
Vict.  c.  114... 277  et  seq. 
Wills  made  by  British  subjects  in  this  kingdom  to  be  admitted  if 

made  according  to  local  law,  277. 
change  of  domicil  not  to  invalidate  Will,  277. 
an  exwutor  may  sue  hero  in  respect  of  foreign  a-is<'t-  without  a 

foreign  probate,  269. 
of  Will  under  power,  when  necessary,  301. 
of  lost  Will,  292. 
of  Will  can('elle<l  by  fraud  or  by  trf»st;itor  while  t^nn  rompox.  or 

become  illegible,  293,  294. 
of  Will  directing  certain  scaled   paeket-s  to  be  delivered  by   the 

executor?  unopened  as  directed,  302. 
holder  of  Will  may  be  ordered  to  produ(T  it  in  the  Probat.e  Court 
oil  summary  process,  222. 
he  cannot  disput.<>  the  juriwliction,  224. 

duplicat<^  Wills  and  all  testamentary  pap'-r^  mu^t  be  brmisht 
into  the  Probate  Court,  if  requirtxl.  224. 
how  far  original  Will  may  bo  referred  to.  to  correct  inaccuraci» 

in,  452. 
place  of  de}X)sit  for  all  Wills  under  the  (vintrol  of  the  Court  of 
Probate,  224. 
when  and  how  they  can  bo  got  out.  224.     See  298.  n.  (^\. 
302. 
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WILL — continued. 

CONSTRUCTION  OF, 

jurisdiction  of  Courts  of  Equity,  207,  1525. 

general  rules   of   construction,   841    et   seq.      See   Construction, 

Legacy,  Words. 
must  be  according  to  the  law  of  the  place  where  the  testator  died 

domiciled,  852.     See  also  268,  n.  (r),  269. 

OF   LAND, 

until  the  Statute  of  Wills,  could  not  be  made,  1. 
strictly  not  a  testament,  but  an  appointment,  4. 

termed  ultima  voluntas ^  and  not  tcHamenturn,  4,  n.  (i). 
before  1  Vict.  c.  26,  no  after-purchased  lands  could  pass  by,  4, 
145. 
true  reason  of  this,  4,  n.  (c). 
alteration  of  law  by  stat.  1  Vict.  c.  26... 4,  145. 
revocation  of,  by  alteration  of  the  CvState  devised,  145. 
formerly,  effect  of  republication  of,  important,  144. 
ought  not,  prior  to  Land  Transfer  Act,  1897,  to  be  proved  in 
the  Probate  Court,  300. 
unless  where  executors  were  appointed,  300.     See  43. 
heir  must  be  cited  when  Will  is  proved  in  solemn  form  affecting 
real  estate,  243,  450. 

MIXED  Will  of  land  and  goods, 

must  be  proved  entirely  in  the  Probate  Court,  301. 

when  probate  evidence  to  prove  the  devise  of  the  land,  226,  302, 

451. 
when  it  was  doubtful  v/hether  the  property   was  all   freehold, 

probate  would  be  granted,  302. 
mode  of  getting  the  Will  itself  out  of  the  registry  of  the  Probate 

Court  for  the  purposes  of  evidence,  302. 

WILLS  ACT  (1  Vict.  c.  26).     See  Statute  Index. 

WINDING-UP  ESTATE.     See  Executor,  duties  of— Trade. 
executor  allowed  a  year  for  the  purpose,  1113  et  seq. 

WISHES, 

of  testator  expressed  in  a  Will,  when  they  create  a  trust,  82,  n.  (o). 

WITNESSES.     Sec  Evidence. 
subscribing, 

speaking  to  testator's  insanity,  not  conclusive,  25. 
denying  the  execution  of  Will  may  be  contradict-ed,  77  et  seq. 
for  a  Will  of  personalty  made  before  Jan.  1,  1838. ..61,  n.  {g'). 
two,  nec-essary  for  all  Wills  made  on  or  after  Jan.  1,  1838. ..62. 
what  is  sufBcient  acknowledgment  of  the  testator's  signature  to, 

62  et  seq. 
the  attestation  must   be   after   the   testator's    signature   in   the 

presence  of  both,  66  et  seq. 
must  both  attest  the  Will  simultaneously,  66. 

in  the  presence  of  the  testator,  but  not  of  each  other,  66. 
what  is  his  presence,  67. 

where  the  testator  is  blind,  68. 
may  attest  by  mark,  or  a  guided  hand,  but  not  by  seal,  69. 
of  a  Will  written  on  several  sheets,  71. 
in  what  part  they  must  sign,  70. 
when  not  to  be  found,  247. 

a  witness,  also  a  legatee,  loses  his  legacy,  246,  812,  1482,  n.  (Q. 
unless  legacy  on  trust,  812,  n.   (gr). 
so  also  wife  or  husband  of,  loses  legacy,  812. 
quccre  whether  parol  trust  enforced  in  favour  of,  1224. 
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WITNESSES— continued. 
in  testamentary  causes, 

not  necessary  to  call  both  attesting  witnesses,  24:7. 
competency  of,  246. 
may  be  summoned  and  examined  viva  voce,  222,  246. 
may   be  summoned   to   be   examined   as   to  knowledge   of   testator'a 

family  that  executor  may  prove  in  solemn  form,  209,  n.  (y). 
rules  of  evidence  in  Common  L^w  Court-s  to  be  observed  in  Probate 

Court,  21  &  22  Vict.  c.  77,  s.  33... 247. 
neglecting  to  appear  as, 

action  for,  does  not  survive  against  executors,  1339. 

WOMAN.     See  Hunlnnid  and  Wife. 

WORDS, 

"all  good.s  "  in  a  particular  place,  931,  934,  1177. 

"all  my  estate  and  eflocts,"  931,  n.  (p). 

"all  my  interest  in  the  C.  estate,''  1064,  n.  (a). 

"all  my  just  debta,"  1323. 

"all  the  rest,''  842,  n.  (c). 

"and,"  848,  963,  n.  {e). 

"annuity,"  947. 

"articles  of  domestic  use  and  enjoyment,"  939,  n.  (/). 

"ascertained,"  850. 

"at,"  978. 

"at  the  discretion  of  trustees,"  986,  n.  (m). 

"  at  their  death,"  850. 

"books,"  939,  953. 

"  business  and  plant,"  939. 

"cash  or  monies  so  called,"  940,  n.  (o). 

"chattels,"  931. 

"  children,"  852  et  seq. 

"clear  of  all  deductions,"  1166 — 1173. 

"  cousins,"  870. 

"death,  in  case  of,"  1006. 

"debentui'e  stock  or  shares,"  943. 

"debentures,"  1064,  n.  (a). 

"  debts  "  950. 

"descendants,"  880,  1253,  n.  (Jb). 

"die,"  963,  n.  (e). 

"due  couree  of  administration,"  891.     See  897,  n.  (i). 

"  effects,"  931,  939. 

"  eldest  male  descendant,"  880. 

"eldest  son,"  857.  860. 

"entitled,"  850,  1003,  n.  (d). 

"et  cotera,"  935,  n.  {II),  936. 

"executors  and  administrators,"  894,  897. 

"  executorehip  expenses,"  763. 

"family,"  892,  1253,  n.   (6). 

"  farming  stock,"  547,  ibkl.  n.   (o),  939. 

"first  son,"  860,  n.  {k). 

"  fixed  furniture,"  938. 

"flock  of  sheep,"  1178. 

"  for  the  time  being,"  890,  n.  (/). 

"  foreign  bonds,"  943. 

"free  of  legacy  duty,"  1173. 

"  freehold '^  842,  n.  (d). 

"  from  and  after,"  981. 

"  furniture,''  937. 

"goods,"  930. 

"goods  and  chattels  in  and  about  tlio  house,"  934. 

"goods  and  other  effects,"  935. 

"goods  and  other  things, "  935. 

"  government,"  907. 

"grandchildren,"  1J61.  866. 
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WOUDS—contimied. 

"  great-grandchildren,"  866. 

"  great-  nephews  and  nieces,"  869. 

"  having,"  848. 

"  heirs,"  873. 

"  heirs  of  the  body,"  845,  873. 

"  hereinafter  mentioned,"  969,  n.  (e). 

'' hereinbefore  mentioned,"  969,  n.  (e). 

"  household  effects,"  939. 

"  household  furniture,"  937,  939. 

*' household  goods,"  934,  937. 

"husband,'    867. 

"  if,"  848,  979. 

"in  case,'   979,  981. 

"  in  possession,"  850. 

"inhabitants,"  906. 

"instead,"  1034,  n.   (q). 

"issue,"  876.  1253,  n.  (6). 

"  jewels,"  952. 

"land,"  827. 

"last  Will  and  testament,"  117,  119. 

"  leaving,"  848. 

"legacy,"  941,  n.   (s),  950,  n.   (v),  1166,  n.  (6). 

"legal  personal  representatives,"  894,  897. 

"  linen  and  clothes,"  954. 

"live  and  dead  stock,"  939,  n.  (k). 

"  loco  parentis,"  1075. 

"  male  children,"  880. 

"  male  descendants,"  880. 

"  mariner  or  seaman,"  89. 

"medals,"  954. 

"  military  service,"  88. 

"  money,'"  940. 

"  money  at  the  banli,"  941 . 

"money  in  my  possession,"  942. 

"money  in  the  funds,"  942. 

"money,  property  and  effects,"  937,  n.  (r). 

"my  people,"  892,  n.  (»). 

"  nearest  of  kin  in  the  male  line,"  889. 

"necklaces,"  952. 

"  nephews  and  nieces,"  868. 

"next  of  kin,"  329,  886,  892,  n.  (»). 

"  next  surviving  son,"  849. 

"not  survive,"  849. 

"now,"   145,  n.  (/),  919,  n.  (o),  1177. 

"offspring,"  879,  n.  (m). 

"on,"  980. 

"or,"  848,  883.  964,  n.   (e). 

"other  effects,"  935. 

"other  things."  935. 

"paid,'*  848,  973,  1166,  n.   (b). 

"pay  and  distribute,"  987,  n.  {x). 

"payable,"  849.  973,  978,  1003. 

"pearls,"  952. 

"pecuniary   legacy,"   1166,    n.  (J). 

"personal  ornamente,"  953. 

"personal  representatives,"  894,  896. 

"plant  and  goodwill,"  940,  n.   {I). 

"  plate."  934,  953. 

"  poor  relations,"  884. 

"  portraits,"  954. 

"  posthumous  chUd,"  853,  861. 

"property."  931,  936. 

"provided,"  979,  980. 

"ready  money."  940,  n.  (o). 

"receivable,"' 849. 
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"relations,"  883,  1253,  lu  (6). 

"  representatives,"  894  et  seq. 

"residuary  Legatee,"  1197,  n.  (o). 

"second  son,"  860,  n.  [li). 

"  securitied  for  money,"  943. 

"seised,"  842,  n.  (e). 

"servants,'   904. 

"shall  die,"  963,  n.  (e). 

"shares,"  943. 

"stock,"  941,  943,  1064. 

"stock  in  trade,"  940,  n.   (Z). 

"  stock  upon  my  farm,"  547,  939. 

"survivor,"  849,  1210. 

"testamentary  expenses,"  763. 

"then,"  889,  n.   (/). 

"this  my  will,"  1041. 

"to  be  born,"  854,  n.   (e). 

"  unmarried,"  862,  1022. 

"utensils,"  940. 

"  vested,"  849,  1003. 

"  when,"  979. 

"  wife,"  868,  912. 

"without  having  been  married,"  862,  n.    («),  886,  n.   («). 

"without  having  issue,"  849. 

"  younger  branches  of  a  family,"  893. 

"younger  children,"  857. 

WORK  AND  LABOUR, 

by  executor,  as  such,  he  may  declare  for,  659. 

action  for,  does  not  lie  against  executor,  as  such,  1399. 

with  a  view  to  a  legacy,  1390. 

WORKING-CLASS  DWELLINGS, 

devise  of  land  for,  exempted  from  Mortmain  Act  to  extent  of  five 
acres,  820. 

WORKMAN, 

rights  of  representatives  of,  for  death  by  accident,  613  et  seq.  See 
CaynpheU's  Act,  Kmployers'  LiabiHty  Act,  Workiueti's  Compensa- 
tion Af/s. 

wagea  of,  when  (>ntitled  to  preferential  payment,  772,  n.  (/). 

W0RKMP:N'S  COMPENSATION  .\CTS,  427,  617. 

WRECKED  GOODS, 

formerly  recoverable  by  executor  within  a  year  and  a.  day  nftor 
.seizure  thereof  as  wreck,  639. 

WRIT, 

indorsement  of,  must   show   representative  chara<'ter  of   plaintiff  or 

defendant,  149«. 
of  summons,  iinw  long  it  remains  in  force,  1562. 
if  rcnoweil  will   pnuent  stjitiit(>  of  limitations  running,  1.562. 
in  administration  action,  how  it  .sliould  be  intituliii,  1524. 
by  journeys  accounts,   1507,  1562. 

or  origiiuiting  Numnions,  proceedings  by,  in  Clianecry   Division, 
1523.     Sec  Itenuttie.f. 

WRITING.     See   floudwyiting. 

only  revoking  a  Will  or  ctHlicil,  wlictlicr  it  ■^lionlil  b<'  admitted  to 
probate,  94,  n.   f»).     See   Will,  tcvocutiou. 
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YEAli, 

generallj'  allowerl  to  oxecutors  for  (layment  of  legaoies,  1113  et  snq. 

YORK, 

distribution  under  custom  of.  aholishod  since  December  Slsfc,  1856... 
1268. 

YOUNGER  CHILD, 

when  considered  an  eldest,  857  et  seq. 
when  an  eldest  considered.  860. 


THE   END. 
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